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West Group has created this publication to provide you with accurate and authoritative 
information concerning the subject matter covered. However, this publication was not 
necessarily prepared by persons licensed to practice law in a particular jurisdiction. West 
Group is not engaged in rendering legal or other professional advice, and this publication 
is not a substitute for the advice of an attorney. If you require legal or other expert advice, 
you should seek the services of a competent attorney or other professional. 


PREFACE 


West’s California Key Number Digest 2d covers State and Federal 


cases decided since 1950. 


The original California Digest should be consulted for cases prior to 


1950. 


This Digest is compiled and arranged under the West Key Number 
plan. All topics of the American Digest System are represented and 
each topic carries a complete analysis of the scope of all its Key 


Numbers. 


New judicial developments are reflected in the greatly expanded 
Key Numbers and in the important new and revised Topics included in 


this edition, covering — 


Abandoned and Lost Property 

Abortion and Birth Control 

Accountants 

Administrative Law and Procedure 

Arbitration 

Armed Services 

Aviation 

Bankruptcy 

Chemical Dependents 

Child Custody 

Child Support 

Children Out-of-Wedlock 

Civil Rights 

Commerce 

Commodity Futures Trading 
Regulation 

Condominium 

Consumer Credit 

Consumer Protection 

Copyrights and Intellectual 
Property 

Credit Reporting Agencies 

Debtor and Creditor 

Declaratory Judgment 

Deposits and Escrows 

Double Jeopardy 

Dower and Curtesy 

Drugs and Narcotics 


Employers’ Liability 

Extortion and Threats 

Extradition and Detainers 

Federal Civil Procedure 

Federal Courts 

Habeas Corpus 

Health and Environment 

Implied and Constructive Contracts 

Insurance 

Internal Revenue 

Labor Relations 

Mental Health 

Negligence 

Pretrial Procedure 

Products Liability 

Public Contracts 

Public Utilities 

Racketeer Influenced and Corrupt 
Organizations 

Secured Transactions 

Securities Regulation 

Sentencing and Punishment 

Social Security and Public Welfare 

Taxation 

Telecommunications 

Trade Regulation 

Urban Railroads 

Zoning and Planning 


LIBRARY REFERENCES to Corpus Juris Secundum and other 


publications, as well as references to Opinions of the Attorney General 
and Law Reviews, are included throughout this edition. They provide 
access to a broad field of text research. 


Ill 


PREFACE 


The TABLE OF CASES lists alphabetically the title of each case, 
by both the Plaintiff's and Defendant’s names, the volume and page of 
the Reports in which each is published, the subsequent case history, and 
the digest Topic and Key Number under which each point of law is 
digested. A guide to title arrangement is also included in this volume. 


The WORDS AND PHRASES section lists alphabetically words or 
phrases that have been judicially defined in the cases indexed by the 
Digest, and sets out the headnotes, titles and citations of the cases in 
which such definitions appear. 

A comprehensive DESCRIPTIVE — WORD INDEX, specially pre- 
pared for this edition, provides immediate and convenient access to the 
case law within the scope of the Digest. 


UPDATING WITH WESTLAW 


WESTLAW provides easy and quick access to those cases reported 
after the latest available digest supplementation. 

The WESTLAW query is entered in any appropriate case law data 
base of interest. The query format used substitutes a numerical equiv- 
alent for the digest topic name and adds the key number through the use 
of "K" as illustrated in the search for later Contracts = 155 cases pub- 
lished after December 31, 2000. 


ad(after 12-31-00) & 95K155. 


A list of topics and their numerical equivalents may be found in the 
DIGEST TOPICS section of this volume, in the WESTLAW Reference 
Manual or in the WESTLAW Directory. 


THE PUBLISHER 
September, 2001 


ABBREVIATIONS OF COURTS 


California Courts 
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Rr ee ee Cal.Prob. 
ROR ay OUT = oro ote eae Oe ey Cal.Co.Ct. 
Federal Courts 
Unites States supreme Court.2c. co Se es Ses. U.S.Cal. 
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ABBREVIATIONS 
OF 
PUBLICATIONS CITED 


Abbreviations Reports 
AG he Rp i ARNE TIMER SEL OF IF Pw. Py & American Bar Association Journal 
(i Wel: SS Se ord mate PEN RRR. SSE 65. 5 Er} CP COED American Law Reports 
3G Fy ob 7) pd Re aE RRR EE CES, Ve S O82 6 American Law Reports, Second Series 
1 Be 2% penne. SER Int sk SS, American Law Reports, Third Series 
‘ek IN A age cme ciiite, ealeeteaeirer ) Lathe set American Law Reports, Fourth Series 
TEN EO LSE AIT id. oer ston Eke ET Attorney General Opinions 
2 Na Ret er nas IRE OCE AE RTA Mitt ot DO cn TE Bankruptcy Reporter 
EEO Sent a EE at IS REINS IEF California Jury Instructions, Civil 
SEIS US pe tt pO RRA TE IE AE California Jury Instructions,Criminal 
SSB OT Bee 22S, fb, a a RIOT RELA IT nF California Reporter 
Cal.Rptr.2d ----------------------------------------------- California Reporter, Second Series 
2 A ET ODM SESE IMRT TONE ares TE ONL CONES BE TIT California Reports 
Ne ea alma a eae canis BI RIS 6 California Reports, Second Series 
oo, ee California Reports, Third Series 
STL VE hye a Re pes all ale na Samara sem hued California Appellate Reports 
CD: ae iE Le California Appellate Reports, Second Series 
BORE Sr NR ee ai eae ae California Appellate Reports, Supplement 
Cal.App.2d Supp. ------ California Appellate Reports, Second Series Supplement 
yc ae Corpus Juris Secundum 
JS PE 2 eaten ale aa cana Re Daa I, AARNet sel entre California Law Journal 
CRE ls pera ideale Sa set abel ah Dads Aeris Sel cetencent MEE California Law Review 
erg eee California Western Law Review 
Pe ann aa Nt SESE Eien le see Rerptorn EM S ML Sal Nhat he Federal Reporter 
ig et ee ee ee Federal Reporter, Second Series 
ee) Ra ie oa Federal Reporter, Third Series 
|S 8) 0 SAS a a ee ee eee ee ee ee Federal Rules Decisions 
Lie SP Lean I Be NE ON ERR! 20 od nea ae Federal Supplement 
I oe ee Federal Supplement, Second Series 
Golder GAL ey ee ee ee Golden Gate University Law Review 
pe ees oO cle as Ra De ee a A Sr eter Hastings Law Journal 
LAE Ge pe, Ae ceed DIO RC ee REO Journal of the State Bar of California 
ic, SUG 4 Se, Oy intraarea ne Loyola University of Los Angeles Law Review 
RO PRET SA ase cere eeneesoomenen Los Angeles Bar Bulletin 
EE ES 2 | kn ae ee Re oh © ie Los Angeles Bar Journal 
|W hates POR IPE 9 S. 9a eaeee a Dee ee ee eee ce eve meee eee Los Angeles Lawyer 
Lgl RAT Ne jateescals ae Dee RR tl ac ER RAE Ea naa Pane Lawyers' Reports Annotated 
Tae IN gees Oe nee ee ee Lawyers’ Reports Annotated, New Series 
Aa AE ate ad peatiacercnaltnigeomarenioiaiing Opinions Attorney General California 
| RP ASI SIE SIRE aD eS ee ROE Se poe OE rE Co OSCE Pacific Reporter 
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ABBREVIATIONS OF PUBLICATIONS CITED 


Abbreviations Reports 
POd e222: = eee ee ee Pacific Reporter, Second Series 
P93 ee Pacific Reporter, Third Series 
Ue X oN 4 eee aria Sct aslo ee at Sere se eel fo Meee meee ee Pacific Law Journal 
Pepperdine ly Revs. -2rates eee ee ee ee Pepperdine Law Review 
Sariier oN eye eee eee ee San Diego Law Review 
SU Wah iy We I Peake Miter SAR a PRR WRONCES Ate oq olay tae emer ere San Francisco Law Journal 
Seren) boise el big) SNe eae ee ee ee Santa Clara Law Review 
Sear aC letra dire ese rth ee ene oe Sgt Cea PES Santa Clara Lawyer 
SLR OG BM Si) acetate eer See aes Se Pee Southern California Law Review 
SOUUIen Serra UIE, Le Southwestern University Law Review 
Leche Wal Soe seat eee ies te crt ne ot =A a eer Si ee oe Ae Stanford Law Review 
RSet pean ocr oe eS 2 DPN EPS See a ee NE ee) State Bar Journal of California 
Peo ie se Mi acl iebacetee cs aR ee ee Supreme Court Reporter 
LOC Brae DEES il cata eS ed EE en eae ok U.C.L.A. Law Review 
tS Sa aca Nd et ae Dic eee Se United States Reports 
[Wii Or: oipcees dere arate SOAS RT Petoc eu Sere te ot teeter ee United States Code Annotated 
iy Ee eee eee eee United States Supreme Court Reports, Lawyers' Edition 
| WR ch(e 6 Ngetee ree cleo E United States Supreme Court Reports,Lawyers' Edition, 

Second Series 
LGA 8 alan ek Pena ol SY" Ld LRA EPO United States Cireuit Courts of Appeals Reports 
UC 1D Toa we eva eo wana eee en eed University of California, Davis Law Review 
NOS OG Die Sen 8 ee oe are ae ee ee University of San Francisco Law Review 
De WrestilcA li Keven eee en University of West Los Angeles Law Review 
AI 01 | etek he PU Wi As ea PINE An o SE eR oe hee nee ee OS Eee Wallace's Reports, U.S. 
VERS Some are ast ee eee eS Western California Law Review 
W.St.Univ.L.Rev. -.--------- Western State University College of Law, Law Review 


VIII 


OUTLINE OF THE LAW 


Digest Topics are arranged for your convenience by Seven Main Divisions of Law. 
Complete alphabetical list of Digest Topics with topic numbers follows this section. 


NOR Ny 


1. PERSONS 


RELATING TO NATURAL PERSONS 
IN GENERAL 


Civil Rights 

Dead Bodies 

Death 

Domicile 

Drugs and Narcotics 
Food 

Health and Environment 
Holidays 
Intoxicating Liquors 
Names 

Seals 

Signatures 

Sunday 

Time 

Weapons 


PARTICULAR CLASSES OF 
NATURAL PERSONS 


Absentees 

Aliens 

Chemical Dependents 
Children Out-of Wedlock 
Citizens 

Convicts 

Indians 

Infants 

Mental Health 

Slaves 

Spendthrifts 


Ix 


PERSONS 
PROPERTY 
CONTRACTS 
TORTS 
CRIMES 

. REMEDIES 
GOVERNMENT 


PERSONAL RELATIONS 


Adoption 

Attorney and Client 
Child Custody 

Child Support 
Employers’ Liability 
Executors and Administrators 
Guardian and Ward 
Husband and Wife 
Labor Relations 
Marriage 

Master and Servant 
Parent and Child 
Principal and Agent 
Workers’ Compensation 


ASSOCIATED AND ARTIFICIAL 
PERSONS 


Associations 

Beneficial Associations 

Building and Loan Associations 

Clubs 

Colleges and Universities 

Corporations 

Exchanges 

Joint-Stock Companies and Business Trusts 
Partnership 

Religious Societies 


PARTICULAR OCCUPATIONS 


Accountants 

Agriculture 

Auctions and Auctioneers 
Aviation 

Banks and Banking 


OUTLINE OF THE LAW 


1. PERSONS—Cont’d 
PARTICULAR OCCUPATIONS—Cont’d 


Bridges 

Brokers 

Canals 

Carriers 

Commerce 

Consumer Credit 
Consumer Protection 
Credit Reporting Agencies 
Detectives 

Electricity 

Explosives 

Factors 

Ferries 

Gas 

Hawkers and Peddlers 
Innkeepers 

Insurance 

Licenses 
Manufactures 
Monopolies 

Physicians and Surgeons 
Pilots 

Railroads 

Seamen 

Shipping 

Steam 
Telecommunications 
Theaters and Shows 
Towage 

Turnpikes and Toll Roads 
Urban Railroads 
Warehousemen 
Wharves 


2. PROPERTY 


NATURE, SUBJECTS, AND 
INCIDENTS OF OWNERSHIP 
IN GENERAL 


Abandoned and Lost Property 
Accession 

Adjoining Landowners 
Confusion of Goods 
Improvements 

Property 


PARTICULAR SUBJECTS AND 
INCIDENTS OF OWNERSHIP 


Animals 
Annuities 
Automobiles 
Boundaries 
Cemeteries 


Common Lands 
Copyrights and Intellectual Property 
Crops 

Fences 

Fish 

Fixtures 

Franchises 

Game 

Good Will 

Logs and Logging 

Mines and Minerals 
Navigable Waters 

Party Walls 

Patents 

Public Lands 

Trade Regulation 

Waters and Water Courses 
Woods and Forests 


PARTICULAR CLASSES OF 
ESTATES OR INTERESTS 
IN PROPERTY 


Charities 
Condominium 
Dower and Curtesy 
Easements 

Estates in Property 
Joint Tenancy 
Landlord and Tenant 
Life Estates 
Perpetuities 

Powers 

Remainders 
Reversions 

Tenancy in Common 
Trusts 


PARTICULAR MODES OF 
ACQUIRING OR TRANSFERRING 
PROPERTY 


Abstracts of Title 
Adverse Possession 
Alteration of Instruments 
Assignments 

Chattel Mortgages 
Conversion 

Dedication 

Deeds 

Descent and Distribution 
Escheat 

Fraudulent Conveyances 
Gifts 

Lost Instruments 
Mortgages 

Pledges 

Secured Transactions 
Wills 


3. CONTRACTS 


NATURE, REQUISITES, AND 
INCIDENTS OF AGREEMENTS 
IN GENERAL 


Contracts 

Customs and Usages 
Frauds, Statute of 
Interest 

Usury 


PARTICULAR CLASSES OF 


AGREEMENTS 
Bailment 
Bills and Notes 
Bonds 


Breach of Marriage Promise 
Champerty and Maintenance 
Compromise and Settlement 
Covenants 

Deposits and Escrows 
Exchange of Property 
Gaming 

Guaranty 

Implied and Constructive Contracts 
Indemnity 

Joint Adventures 

Lotteries 

Pensions 

Principal and Surety 

Public Contracts 

Rewards 

Sales 

Subscriptions 

Vendor and Purchaser 


PARTICULAR CLASSES OF IMPLIED 
OR CONSTRUCTIVE CONTRACTS 
OR QUASI CONTRACTS 


Account Stated 
Contribution 
Implied and Constructive Contracts 


PARTICULAR MODES OF 
DISCHARGING CONTRACTS 
Novation 
Payment 
Release 
Subrogation 
Tender 
4. TORTS 
Assault and Battery 
Collision 


XI 


OUTLINE OF THE LAW 


Conspiracy 

False Imprisonment 
Forcible Entry and Detainer 
Fraud 

Libel and Slander 
Malicious Prosecution 
Negligence 

Nuisance 

Products Liability 
Seduction 

Torts 

Trespass 

Trover and Conversion 
Waste 


5. CRIMES 


Abortion and Birth Control 

Adulteration 

Adultery 

Arson 

Bigamy 

Breach of the Peace 

Bribery 

Burglary 

Compounding Offenses 

Counterfeiting 

Criminal Law 

Disorderly Conduct 

Disorderly House 

Disturbance of Public Assemblage 

Embezzlement 

Escape 

Extortion and Threats 

False Personation 

False Pretenses 

Fires 

Forgery 

Homicide 

Incest 

Insurrection and Sedition 

Kidnapping 

Larceny 

Lewdness 

Malicious Mischief 

Mayhem 

Neutrality Laws 

Obscenity 

Obstructing Justice 

Perjury 

Prostitution 

Racketeer Influenced and Corrupt 
Organizations 

Rape 

Receiving Stolen Goods 

Rescue 

Riot 

Robbery 


OUTLINE OF THE LAW 


5. CRIMES—Cont’d 


Sodomy 
Suicide 
Treason 
Unlawful Assembly 
Vagrancy 
6. REMEDIES 
REMEDIES BY ACT OR AGREEMENT 
OF PARTIES 


Accord and Satisfaction 
Arbitration 
Submission of Controversy 


REMEDIES BY POSSESSION 
OR NOTICE 


Liens 

Lis Pendens 
Maritime Liens 
Mechanics’ Liens 
Notice 

Salvage 


MEANS AND METHODS OF PROOF 


Acknowledgment 
Affidavits 
Estoppel 
Evidence 

Oath 

Records 
Witnesses 


CIVIL ACTIONS IN GENERAL 


Action 

Declaratory Judgment 
Election of Remedies 
Limitation of Actions 
Parties 

Set-Off and Counterclaim 
Venue 


PARTICULAR PROCEEDINGS IN 
CIVIL ACTIONS 


Abatement and Revival 
Appearance 

Costs 

Damages 

Execution 

Exemptions 
Homestead 

Judgment 

Jury 


Motions 

Pleading 

Pretrial Procedure 
Process 

Reference 
Stipulations 

Trial 


PARTICULAR REMEDIES INCIDENT 
TO CIVIL ACTIONS 


Arrest 
Assistance, Writ of 
Attachment 

Bail 

Deposits in Court 
Garnishment 
Injunction 
Judicial Sales 

Ne Exeat 
Receivers 
Recognizances 
Sequestration 
Undertakings 


PARTICULAR MODES OF REVIEW 
IN CIVIL ACTIONS 


Appeal and Error 
Audita Querela 


ACTIONS TO ESTABLISH OWNER- 
SHIP OR RECOVER POSSESSION OF 
SPECIFIC PROPERTY 


Certiorari 
Exceptions, Bill of 
New Trial 

Review 

Detinue 

Ejectment 

Entry, Writ of 
Interpleader 
Possessory Warrant 
Quieting Title 

Real Actions 
Replevin 

Trespass to Try Title 


FORMS OF ACTIONS FOR DEBTS OR 
DAMAGES 


Account, Action on 
Action on the Case 
Assumpsit, Action of 
Covenant, Action of 
Debt, Action of 


6. REMEDIES—Cont’d 


ACTIONS FOR PARTICULAR FORMS 
OR SPECIAL RELIEF 


Account 

Cancellation of Instruments 
Debtor and Creditor 
Divorce 

Partition 

Reformation of Instruments 
Specific Performance 


CIVIL PROCEEDINGS OTHER THAN 
ACTIONS 


Habeas Corpus 
Mandamus 
Prohibition 
Quo Warranto 
Scire Facias 
Supersedeas 


SPECIAL CIVIL JURISDICTIONS AND 
PROCEDURE THEREIN 


Admiralty 

Bankruptcy 

Equity 

Federal Civil Procedure 


PROCEEDINGS PECULIAR TO 
CRIMINAL CASES 


Double Jeopardy 
Extradition and Detainers 
Fines 

Forfeitures 

Grand Jury 

Indictment and Information 
Pardon and Parole 
Penalties 

Searches and Seizures 
Sentencing and Punishment 


7. GOVERNMENT 
POLITICAL BODIES AND DIVISIONS 


Counties 

District of Columbia 
Municipal Corporations 
States 

Territories 

Towns 

United States 


SYSTEMS AND SOURCES OF LAW 


Administrative Law and Procedure 


OUTLINE OF THE LAW 


Common Law 
Constitutional Law 
International Law 
Parliamentary Law 
Statutes 

Treaties 


LEGISLATIVE AND EXECUTIVE 
POWERS AND FUNCTIONS 


Bounties 

Census 

Commodity Futures Trading Regulation 
Consumer Protection 
Customs Duties 

Drains 

Eminent Domain 
Highways 

Inspection 

Internal Revenue 

Levees and Flood Control 
Pensions 

Poisons 

Postal Service 

Private Roads 

Public Contracts 

Public Utilities 

Schools 


JUDICIAL POWERS AND FUNCTIONS, 
AND COURTS AND THEIR 
OFFICERS 


Securities Regulation 
Social Security and Public Welfare 
Taxation 

Weights and Measures 
Zoning and Planning 
Amicus Curiae 

Clerks of Courts 
Contempt 

Court Commissioners 
Courts 

Federal Courts 

Judges 

Justices of the Peace 
Removal of Cases 

Reports 

United States Magistrates 


CIVIL SERVICE, OFFICERS, AND 
INSTITUTIONS 


Ambassadors and Consuls 
Asylums 

Attorney General 

Coroners 

District and Prosecuting Attorneys 
Elections 


OUTLINE OF THE LAW 


7. GOVERNMENT—Cont’d 


CIVIL SERVICE, OFFICERS, AND 
INSTITUTIONS—Cont’d 


Hospitals 

Newspapers 

Notaries 

Officers and Public Employees 
Prisons 

Registers of Deeds 

Sheriffs and Constables 
United States Marshals 


XIV 


MILITARY AND NAVAL SERVICE 
AND WAR 


Armed Services 

Military Justice 

Militia 

War and National Emergency 


DIGEST TOPICS 


See, also, Outline of the Law by Seven Main Divisions of Law 
preceding this section. 


The topic numbers shown below may be used in WESTLAW searches for cases 
within the topic and within specified key nwmbers. 


Abandoned and Lost 
Property 

Abatement and 
Revival 

Abortion and Birth 
Control 

Absentees 

Abstracts of Title 

Accession 

Accord and 
Satisfaction 

Account 

Account, Action on 

Account Stated 

Accountants 

Acknowledgment 

Action 

Action on the Case 

Adjoining 
Landowners 

Administrative Law 
and Procedure 

Admiralty 

Adoption 

Adulteration 

Adultery 

Adverse Possession 

Affidavits 

Agriculture 

Aliens 

Alteration of 
Instruments 

Ambassadors and 
Consuls 

Amicus Curiae 

Animals 

Annuities 

Appeal and Error 

Appearance 

Arbitration 

Armed Services 

Arrest 

Arson 

Assault and Battery 

Assignments 

Assistance, Writ of 

Associations 


Assumpsit, Action of 

Asylums 

Attachment 

Attorney and Client 

Attorney General 

Auctions and 
Auctioneers 

Audita Querela 

Automobiles 

Aviation 

Bail 

Bailment 

Bankruptcy 

Banks and Banking 

Beneficial 
Associations 

Bigamy 

Bills and Notes 

Bonds 

Boundaries 

Bounties 

Breach of Marriage 
Promise 

Breach of the Peace 

Bribery 

Bridges 

Brokers 

Building and Loan 
Associations 

Burglary 

Canals 

Cancellation of 
Instruments 

Carriers 

Cemeteries 

Census 

Certiorari 

Champerty and 
Maintenance 

Charities 

Chattel Mortgages 

Chemical 
Dependents 

Child Custody 

Child Support 

Children Out-of- 
Wedlock 


XV 


Citizens 
Civil Rights 
Clerks of Courts 
Clubs 
Colleges and 
Universities 
Collision 
Commerce 
Commodity Futures 
Trading 
Regulation 
Common Lands 
Common Law 
Compounding 
Offenses 
Compromise and 
Settlement 
Condominium 
Confusion of Goods 
Conspiracy 
Constitutional Law 
Consumer Credit 
Consumer 
Protection 
Contempt 
Contracts 
Contribution 
Conversion 
Convicts 
Copyrights and 
Intellectual 
Property 
Coroners 
Corporations 
Costs 
Counterfeiting 
Counties 
Court 
Commissioners 
Courts 
Covenant, Action of 
Covenants 
Credit Reporting 
Agencies 
Criminal Law 
Crops 
Customs and Usages 


DIGEST TOPICS 


114 
115 
116 
iy 
117G 
ilies 
118A 


119 
120 
122A 


123 
124 


125 
126 


Customs Duties 

Damages 

Dead Bodies 

Death 

Debt, Action of 

Debtor and Creditor 

Declaratory 
Judgment 

Dedication 

Deeds 

Deposits and 
Escrows 

Deposits in Court 

Descent and 
Distribution 

Detectives 

Detinue 

Disorderly Conduct 

Disorderly House 

District and 
Prosecuting 
Attorneys 

District of Columbia 

Disturbance of 
Public 
Assemblage 

Divorce 

Domicile 

Double Jeopardy 

Dower and Curtesy 

Drains 

Drugs and Narcotics 

Hasements 

Hjectment 

Election of 
Remedies 

Elections 

Hlectricity 

Embezzlement 

Eminent Domain 

Employers’ Liability 

Entry, Writ of 

Equity 

Escape 

Escheat 

Estates in Property 

Estoppel 

Evidence 

Exceptions, Bill of 

Exchange of 
Property 

Exchanges 

Execution 

Executors and 
Administrators 

Exemptions 

Explosives 


Extortion and 
Threats 

Extradition and 
Detainers 

Factors 

False Imprisonment 

False Personation 

False Pretenses 

Federal Civil 
Procedure 

Federal Courts 

Fences 

Ferries 

Fines 

Fires 

Fish 

Fixtures 

Food 

Forcible Entry and 
Detainer 

Forfeitures 

Forgery 

Franchises 

Fraud 

Frauds, Statute of 

Fraudulent 
Conveyances 

Game 

Gaming 

Garnishment 

Gas 

Gifts 

Good Will 

Grand Jury 

Guaranty 

Guardian and Ward 

Habeas Corpus 

Hawkers and 
Peddlers 

Health and 
Environment 

Highways 

Holidays 

Homestead 

Homicide 

Hospitals 

Husband and Wife 

Implied and 
Constructive 
Contracts 

Improvements 

Incest 

Indemnity 

Indians 

Indictment and 
Information 

Infants 


XVI 


241 


or 


Cn OT 
OONITNAOIWNr OS 


1 


INN NNNNNNNW 


Or O1 O1 O11 O1 C1 


Injunction 
Innkeepers 
Inspection 
Insurance 
Insurrection and 
Sedition 
Interest 
Internal Revenue 
International Law 
Interpleader 
Intoxicating Liquors 
Joint Adventures 
Joint-Stock 
Companies and 
Business Trusts 
Joint Tenancy 
Judges 
Judgment 
Judicial Sales 
Jury 
Justices of the Peace 
Kidnapping 
Labor Relations 
Landlord and 
Tenant 
Larceny 
Levees and Flood 
Control 
Lewdness 
Libel and Slander 
Licenses 
Liens 
Life Estates 
Limitation of Actions 
Lis Pendens 
Logs and Logging 
Lost Instruments 
Lotteries 
Malicious Mischief 
Malicious 
Prosecution 
Mandamus 
Manufactures 
Maritime Liens 
Marriage 
Master and Servant 
Mayhem 
Mechanies’ Liens 
Mental Health 
Military Justice 
Militia 
Mines and Minerals 
Monopolies 
Mortgages 
Motions 
Municipal 
Corporations 


Names 

Navigable Waters 

Ne Exeat 

Negligence 

Neutrality Laws 

Newspapers 

New Trial 

Notaries 

Notice 

Novation 

Nuisance 

Oath 

Obscenity 

Obstructing Justice 

Officers and Public 
Employees 

Pardon and Parole 

Parent and Child 

Parliamentary Law 

Parties 

Partition 

Partnership 

Party Walls 

Patents 

Payment 

Penalties 

Pensions 

Perjury 

Perpetuities 

Physicians and 
Surgeons 

Pilots 

Pleading 

Pledges 

Poisons 

Possessory Warrant 

Postal Service 

Powers 

Pretrial Procedure 

Principal and Agent 

Principal and Surety 

Prisons 

Private Roads 

Process 

Products Liability 

Prohibition 

Property 

Prostitution 

Public Contracts 

Public Lands 
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WORKERS’ COMPENSATION 


SUBJECTS INCLUDED 
Compensation provided by Workmen’s Compensation Acts, for injury to or death of 
employees arising out of and in course of their employments 
Persons and employments within such acts 
Persons entitled to compensation and persons liable therefor 
Public funds for payment of compensation and contributions thereto 
Special provisions for insurance of liability or for self-insurance 
Administrative boards, commissions, and officers 
Proceedings for determination of compensation and review thereof 
Payment of compensation, and assignment or transfer thereof or of right thereto 


Acceptance or rejection of such acts and effect thereof on other rights and liabilities 


SUBJECTS EXCLUDED AND COVERED BY OTHER TOPICS 
Admiralty, jurisdiction and procedure, see ADMIRALTY 


Employer-employee relation generally, and liability and damages recoverable in 
ordinary civil actions for injuries to employees, see EMPLOYERS’ LIABILITY, 
DAMAGES 


Employers’ liability insurance, see INSURANCE 

Interstate commerce, applicability of state laws to persons engaged in, see COM- 
MERCE 

Public employees, disability benefits, see MUNICIPAL CORPORATIONS and 
other specific topics 

Unemployment compensation, see SOCIAL SECURITY AND PUBLIC WEL- 
FARE 


For detailed references to other topics, see Descriptive-Word Index 


Analysis 


. NATURE AND GROUNDS OF MASTER’S LIABILITY, 1-73. 
. WHAT LAW GOVERNS, 74-100. 


EMPLOYMENTS INCLUDED, 101-185. 
(A) IN GENERAL, 101-113. 
(B) PARTICULAR EMPLOYMENTS, 114-185. 


EMPLOYERS WITHIN ACTS, 186-229. 
(A) IN GENERAL, 186-194. 
(B) PARTICULAR EMPLOYERS, 195-229. 


. EMPLOYEES WITHIN ACTS, 230-390. 


(A) IN GENERAL, 230-251. 
(B) PARTICULAR CLASSES OF PERSONS IN GENERAL, ¢=252-262. 
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V. EMPLOYEES WITHIN ACTS,—Continued. 


(C) CASUAL EMPLOYEES AND EMPLOYMENT IN TRADE OR BUSINESS OF EM- 
PLOYER, ©263-294. 


ih, 
2. 


CASUAL EMPLOYEES IN GENERAL, 263-277. 
EMPLOYMENT IN TRADE OR BUSINESS OF EMPLOYER, €278-294. 


(D) PARTNERS OR JOINT ADVENTURERS, 295-296. 

(E) CORPORATE OFFICERS AND STOCKHOLDERS, 297-303. 

(F) INDEPENDENT CONTRACTORS, 304-343. 

(G) EMPLOYEES OF CONTRACTOR OR SUBCONTRACTOR, 344-361. 
(H) CHILDREN OR MINORS, 362-373. 

(I) PUBLIC OFFICERS AND EMPLOYEES, <=374-390. 


VI. ACCEPTANCE OR ELECTION TO COME UNDER ACT, <=391~07. 


VII. PERSONS ENTITLED TO COMPENSATION ON DEATH OF EMPLOYEE, 
408-510. 


(A) DEATH BENEFITS, ¢408-505. 


ile 
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IN GENERAL, 408-411. 


. DEPENDENTS IN GENERAL, 412-428. 

. PERSONS IN PARTICULAR RELATIONSHIPS TO EMPLOYEE, <=429-486. 

. CONFLICTING CLAIMS, PRIORITIES, AND APPORTIONMENT, 487-492. 

. EFFECT OF DEATH, MARRIAGE, COMING OF AGE, CESSATION OF DEPENDENCY OR 


OTHER CHANGE OF CONDITION OF PERSON ENTITLED, <=493-505. 


(B) DISABILITY COMPENSATION, ©=506-510. 


VII. INJURIES FOR WHICH COMPENSATION MAY BE HAD, 511-800. 
(A) NATURE AND CHARACTER OF PHYSICAL HARM, 511-596. 


. IN GENERAL, €511-520. 

. DISEASES, INFECTIONS, AND POISONING, 521-546. 

. OCCUPATIONAL DISEASES, ¢547-551. 

. AGGRAVATION OF PREVIOUSLY IMPAIRED CONDITION, 552-566. 
. PARTICULAR INJURIES AND CONSEQUENCES, 567-596. 


(B) REMOTE AND PROXIMATE CONSEQUENCES, ©=597-603. 
(C) INJURIES ARISING OUT OF AND IN COURSE OF EMPLOYMENT IN GENERAL, 


604-618. 

(D) PARTICULAR CAUSES, CIRCUMSTANCES, AND CONDITIONS OF INJURY, 
619-770. 
1. IN GENERAL, €619-6235. 
2. ACTS DONE UNDER DIRECTION OR PERMISSION, OR IN EMERGENCY, 626-627. 
3. NEGLIGENT, UNREASONABLE, OR VOLUNTARY ACTS, AND INCURRENCE OF RISK, 


628-631. 


4, INJURIES BY ELECTRICITY, EXPLOSIONS, OR BURNS, 632-634. 


. INJURIES FROM OPERATION, CARE, OR REPAIR OF VEHICLES, ELEVATORS OR 


HOISTING APPARATUS, 635-636. 


3. INJURIES BY ELEMENTS OR ACT OF GOD, <637-642. 

. STREET ACCIDENTS IN GENERAL, 643-648. 

. SLIPPING, TRIPPING, OR FALLS, 649-651. 

. ACTS FOR PERSONAL COMFORT OR CONVENIENCE OF EMPLOYEE, 652-660. 
. ACTS FOR BENEFIT OF EMPLOYER AND EMPLOYEE, 661-664. 

. ACTS FOR INDIVIDUAL PURPOSES OR BENEFIT OF EMPLOYEE, 665-668. 

. ACTS FOR BENEFIT OF CO-EMPLOYEE OR THIRD PERSON, ©=669-670. 

. SKYLARKING AND PRACTICAL JOKING, 671-677. 

. INJURIES BY ACTS OF CO-EMPLOYEE OR OF THIRD PERSON, <=678-697. 

. ACCIDENTAL SHOOTING, 698-703. 

). INJURIES BEFORE OR AFTER WORKING HOURS OR BEFORE ENTERING ON OR 


AFTER LEAVING EMPLOYMENT, 704-709. 


. PLACE OF INJURY WITH REFERENCE TO PLANT OR PREMISES OF EMPLOYER, 


710-718. 
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VIt. INJURIES FOR WHICH COMPENSATION MAY BE HAD,—Continued. 


(D) PARTICULAR CAUSES, CIRCUMSTANCES, AND CONDITIONS OF INJURY—Con- 
tinued. 
18. INJURIES WHILE GOING TO OR FROM WORK, 719-757. 
19. INJURIES WHILE GOING TO OR FROM MEALS; GOING FOR PAY; GOING TO PUNCH 
TIME CLOCK; AND SIMILAR ACTS, 758-763. 
20. INTERVALS OR TEMPORARY CESSATION OF WORK; EMPLOYEE AWAY FROM 
WORKING PLACE, 764-770. 


(E) DEFENSES AGAINST CLAIMS FOR COMPENSATION; MISCONDUCT OF EM- 
PLOYEE, 771-800. 


IX. AMOUNT AND PERIOD OF COMPENSATION, <=801-1002. 


(A) BASIS FOR DETERMINATION OF AMOUNT, 801-835. 


(B) COMPENSATION FOR DISABILITY, <=836-907. 
. IN GENERAL, 836-845. 
. TOTAL INCAPACITY, 846-855. 
PARTIAL INCAPACITY, ©856-862. 
. TEMPORARY AND PERMANENT DISABILITY, 863-868. 
. PARTICULAR AND SCHEDULE INJURIES, 869-902. 
6. DEDUCTIONS AND OFFSETS, €903-907. 
(C) COMPENSATION FOR DEATH, 908-937. 
1. IN GENERAL, <= 908-931. 
2. PERIOD OF COMPENSATION, 932-933. 
3. DEDUCTIONS AND OFFSETS, €=934-937. 
(D) INCREASE OR REDUCTION OF COMPENSATION, 938-960. 


1. MISCONDUCT IN GENERAL (PRIOR TO INJURY), <=938-945. 
2. MINIMIZING OR AGGRAVATING INJURY (SUBSEQUENT TO INJURY), 946-960. 


(E) MEDICAL OR OTHER EXPENSES, ©—961-1002. 


1. IN GENERAL, €961-991.5. 
2. PROCEEDINGS FOR ALLOWANCE OR RECOVERY, ¢=992-1002. 


X. PAYMENT OF COMPENSATION AND COMPLIANCE WITH AWARD, <1003- 
1044. 
(A) MODE OF PAYMENT OR COMPLIANCE IN GENERAL, €=1003-1004, 
(B) PERIODICAL OR COMMUTED PAYMENTS, €1005-1028. 


1, IN GENERAL, 1005. 
2. AGREEMENTS FOR COMMUTATION OF PAYMENTS, ¢1006-1007. 
3. AWARD BY ARBITRATOR, COMMISSIONER, BOARD, OR COURT, <1008-1028. 


(C) ENFORCEMENT OF PAYMENT OR COMPLIANCE, ©1029-1042. 
(D) EFFECT OF PAYMENT, 1043-1044. 
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XI. INSURANCE AND PUBLIC FUNDS, 1045-1075. 


(A) IN GENERAL, @1045-1047.5. 

(B) PUBLIC FUNDS, @1048-1057.5. 

(C) SELF-INSURANCE, 1058-1060. 

(D) PRIVATE INSURANCE, ©1061-1075. 


XII. ADMINISTRATIVE OFFICERS AND BOARDS, <1076-1096.10. 
XIII. ASSIGNMENT OR TRANSFER OF RIGHTS, ©1097-1099. 


XIV. WAIVER AND ESTOPPEL AS TO RIGHT TO CLAIM OR TO DENY LIABILITY 
FOR COMPENSATION, ©1100-1114. 
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XV. AGREEMENTS AS TO COMPENSATION; COMPROMISE, SETTLEMENT, AND 
RELEASE, 1115-1162. 
(A) REQUISITES AND VALIDITY, 71115-1126. 
(B) CONSTRUCTION, OPERATION, AND ENFORCEMENT, ¢=1127-1141. 
(C) REVIEW, MODIFICATION, AND CANCELLATION, 1142-1162. 


XVI. PROCEEDINGS TO SECURE COMPENSATION, <1163-1989. 


(A) IN GENERAL, ©1163-1187. 
(B) VENUE, ¢-1188. 
(C) PARTIES, €1189-1198. 
(D) TIME FOR INSTITUTION OF PROCEEDINGS, AND LIMITATIONS, 1199-1215. 
(E) NOTICE OF ACCIDENT OR INJURY, <=1216-1256. 
1. IN GENERAL, ©1216-1231. 
2. EXCUSING WANT OF, OR DEFECT IN, NOTICE, 1232-1256. 
(F) CLAIMS FOR COMPENSATION, 1257-1304. 
1. IN GENERAL, ©1257-1261. 
2. REQUISITES AND SUFFICIENCY, 1262-1268. 
3. TIME FOR MAKING OR FILING IN GENERAL, ©1269-1282. 
4, EXCUSING WANT OF, OR DEFECT OR DELAY IN MAKING CLAIM, 1283-1300. 
5. WAIVER AND ESTOPPEL, 1301-1304. 
(G) MEDICAL EXAMINATION, ¢1305-1315. 
(H) ARBITRATION, 1316-1317.5. 
(I) APPLICATION, PETITION, OR COMPLAINT, 1318-1326. 
(J) ANSWER OR NOTICE OF DEFENSE, ©1327-1333. 
(K) ISSUES, PROOF, AND VARIANCE, 1334-1337. 
(L) PRESUMPTIONS AND BURDEN OF PROOF, 1338-1382. 
1. IN GENERAL, ©1338-1339. 
2. PARTICULAR MATTERS, ©1340-1382. 
(M) ADMISSIBILITY OF EVIDENCH, ¢1383-1405. 
(N) WEIGHT AND SUFFICIENCY OF EVIDENCE, ©1406-1684. 
_ IN GENERAL, ©1406-1426. 
. EMPLOYMENTS WITHIN ACTS, 1427-1428. 
. EMPLOYERS WITHIN ACTS, ©1429-1434. 
. EMPLOYEES WITHIN ACTS, @1435-1461. 
. ACCEPTANCE OR ELECTION TO COME UNDER ACTS, 1462-1464. 
. DEPENDENCY AND RELATIONSHIP, ©1465-1486. 
. ACCIDENT OR INJURY AND CONSEQUENCES THEREOF, ©1487-1597. 
. DEFENSES AGAINST CLAIM FOR INJURY, €1598-1607. 
9. AMOUNT AND PERIOD OF COMPENSATION, ©1608-1675 
10. KNOWLEDGE OR NOTICE OF ACCIDENT, INJURY, OR DISABILITY, 1676-1680. 
11. CLAIM OR PETITION FOR COMPENSATION AND INSTITUTION OF PROCEEDINGS, 
1681-1684, 
(0) AFFIDAVITS AND DEPOSITIONS, ¢=1685-1686. 
(P) HEARING OR TRIAL, ©1687-1764. 
1. IN GENERAL, ©1687-1694. 


2. PRODUCTION AND RECEPTION OF EVIDENCE AND EXAMINATION OF WITNESSES, 
©1695-1703. 


3. QUESTIONS OF LAW AND FACT, ©1704-1726. 
4. JURY TRIAL, ©1727-1729. 
5. REFERENCE, 1730-1731. 
6. FINDINGS OF FACT AND CONCLUSIONS OF LAW BY BOARD, COMMISSION, OR 
COURT, ©1732-1764. 
(Q) AWARD OR JUDGMENT, ©1765-1793. 
(R) REHEARING AND NEW TRIAL, ©1794-1803. 


(S) REVIEW BY BOARD OR COMMISSION, ¢1804-1821. 


oNoOnr wD Ee 


44A Cal D 2d—5 WORKERS’ COMPENSATION 


XVI. PROCEEDINGS TO SECURE COMPENSATION,—Continued. 
(T) REVIEW BY COURT, 1822-1979. 


1. IN GENERAL, 1822-1831. 

VENUE, ©1832. 

. DECISIONS REVIEWABLE, ©1833-1836, 

. RIGHT OF REVIEW, ©1837-1844. 

. PRESENTATION AND RESERVATION BELOW OF GROUNDS OF REVIEW, ©1845-1866. 
. PARTIES, ©1867-1871. 

. TAKING AND PERFECTING PROCEEDINGS FOR REVIEW, ©1872-1892. 

. EFFECT OF PROCEEDINGS FOR REVIEW AND SUPERSEDEAS OR STAY, 1893-1894. 
9. RECORD, ©1895-1905. 

10. ASSIGNMENTS OF ERROR AND BRIEFS, ©1906-1907. 


11. DISMISSAL, WITHDRAWAL, ABANDONMENT, HEARING, AND REHEARING, 1908- 
1909. 


12. SCOPE AND EXTENT OF REVIEW IN GENERAL, €1910-1937. 

12A. QUESTIONS OF LAW OR FACT, FINDINGS, AND VERDICT, ¢=1938-1940. 
13. DETERMINATION AND DISPOSITION OF PROCEEDING, 1941-1953. 

14. PROCEEDINGS FOR FURTHER REVIEW, 1954-1977. 

15. LIABILITY ON BONDS AND SECURITIES, ©1978-1979. 
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(U) COSTS, EXPENSES, AND ATTORNEY’S FEES, ¢1980-1989. 


XVII. INCREASE, DIMINUTION, TERMINATION, REINSTATEMENT, OR ADDI- 
TIONAL AWARD OF DISABILITY COMPENSATION, ©1990-2079. ° 


(A) AWARDS GENERALLY, ©1990-2064. 


1. ADJUSTMENT OR TERMINATION OF COMPENSATION, ¢=1990-2051. 
2. REVIEW, ©2052-2064. 


(B) AGREEMENTS AND SETTLEMENTS, €2065-2079. 


XVIII. OFFENSES AND PENALTIES, <2080-2081. 


XIX. EMPLOYER’S REPORT OF ACCIDENT AND NOTICE OF DEATH TO BENE- 
FICIARIES, 2082-2083. 


XX. EFFECT OF ACT ON OTHER STATUTORY OR COMMON-LAW RIGHTS OF 
ACTION AND DEFENSES, ©2084-2254. 


(A) BETWEEN EMPLOYER AND EMPLOYEE, ©2084-2141. 


1. EXCLUSIVENESS OF REMEDIES AFFORDED BY ACTS, 2084-2102. 
2. ELECTION AND WAIVER OF REMEDIES, 2103-2109, 
3. DEFENSES; ABROGATION OR MODIFICATION OF COMMON-LAW DEFENSES, 
©2110-2117. 
4. NEGLIGENCE OF EMPLOYER AND MEASURE OF DAMAGES, ©2118-2121. 
5. ACTIONS, 2122-2141. 
(B) ACTION BY THIRD PERSON AGAINST EMPLOYER, 2142-2157. 


1. IN GENERAL, 2142-2144. 
2. ACTION FOR DEATH BY WRONGFUL ACT, 2145-2157. 


(C) ACTION AGAINST THIRD PERSONS IN GENERAL FOR EMPLOYEER’S INJURY 
OR DEATH, 2158-2252. 


1. RIGHT OF ACTION OF EMPLOYEE OR REPRESENTATIVE GENERALLY, ©2158-2170. 
2. ELECTION OF REMEDIES, 2171-2187. 


3. RIGHT OF EMPLOYER OR INSURER TO REMEDY OF EMPLOYEE OR EMPLOYEER’S 
REPRESENTATIVE, ©2188-2205. 


4, DEFENSES, 2206-2214. 
5. ACTIONS AND PROCEEDINGS, ©2215-2242. 
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XX. EFFECT OF ACT ON OTHER STATUTORY OR COMMON-LAW RIGHTS OF 
ACTION AND DEFENSES,— Continued. 
(C) ACTION AGAINST THIRD PERSONS IN GENERAL FOR EMPLOYER’S INJURY 
OR DEATH—Continued. 


6. AMOUNT AND ITEMS OF RECOVERY, €=2243-2247. 
7. RIGHT TO PROCEEDS OF ACTION OR SETTLEMENT, 2248-2252. 


(D) ACTION AGAINST PHYSICIAN OR SURGEON FOR MALPRACTICE, €=2253-2254. 


I. NATURE AND GROUNDS OF MASTER’S LIABILITY. 


¢=1. In general. 
2. Statutory foundation and relation to common law. 
3. Relation to insurance. 
4, Distinguished from damages. 
5. Distinguished from other acts and modes of payment. 
6. Fault or negligence as element of liability. 
7. Age, sex, intelligence, discretion, or motive of employee. 
8. Basis in impairment of body or earning capacity. 
9. Contractual character. 
10. Constitutional provisions. 
11. Purpose of legislation. 
12. Constitutionality of statutes. 
13. —— In general. 
14. —— Effect of treaty. 
15. —— Retroactive provisions. 
16. —— Police power in general. 
17. —— Acceptance or rejection of statute, and election of remedies. 
18. —— Abrogation or modification of common law defenses. 
19. —— Abrogation or modification of other rights or remedies. 
20. —— Place of injury and extraterritorial operation of statutes. 
21. —— Injuries for which compensation may be had. 
22. —— Imposition of liability without fault. 
23. —— Occupational diseases. 
24. —— Persons affected. 
25. —— Employments affected. 
26. —— Compensation in general. 
27. —— Medical and hospital expenses, nursing, and funeral expenses. 
28. —— Double, treble, increased, or decreased compensation. 
29. —— Persons entitled to compensation on death of employee. 
30. —— Payment, enforcement, and disposition of compensation. 
31. —— Interest and penalties. 
32, —— Assignment or transfer of compensation. 
33. —— Waiver of rights. 
34. —— Increase, reduction, or termination of compensation. 
35. —— Insurance and insurance funds. 
36. —— Subrogation to rights of injured employee. 
37. —— Agreements as to compensation, compromise, settlement, and release. 
38. —— Remedies and procedure in general. 
39. —— Limitations and notice of claim. 
40. —— Pleading and evidence. 


41. —— Award or judgment. 
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I. NATURE 


42. 
43. 
44, 
45, 
46. 
47. 
48. 
49, 
. —— Construction as a whole. 

. —— Liberal or strict construction in general. 

. —— Construction in favor of employee or beneficiary. 
. —— Limitation on rule of liberal construction. 

. Retroactive operation of statutes. 

. —— In general. 
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AND GROUNDS OF MASTER’S LIABILITY.—Continued. 
— Review. 

—— Costs and fees. 

Construction and operation of statutes in general. 

In general. 

—— Legislative intent in general. 

—— Meaning of language in general. 

— Construction with reference to effect and consequences. 
— Construction with reference to common law. 


—— Persons and employments within acts. 


. — Injuries for which compensation may be had. 


— Effect of acts on other statutory or common law rights of action and 
defenses. 


. —— Persons entitled on death of employee; rights of dependents, other 


beneficiaries, or representatives. 


. — Duration and amount of compensation for disability or death in 


general. 


. —— Commutation of payments and lump sum payments. 
. —— Expenses of treatment and burial. 


— Payment of compensation. 
— Insurance and insurance funds. 


. — Procedure in general. 
. — Notice of injury and claim of compensation. 
. —— Limitation of time to present claim or bring action. 


—— Pleading and evidence. 


. — Review in general. 
. —— Time for review. 

71. 
72. 
73. 


—— Fees and costs. 
— Increase, diminution, termination, or reinstatement of compensation. 
Amendment and repeal of statutes in general. 


Il. WHAT LAW GOVERNS. 


S74 


In general. 
Contracts within, and injury outside of, jurisdiction. 
In general. 


. —— Necessity and effect of statutory provisions for extraterritorial effect. 


— Contracts intended to be performed in other jurisdiction. 


. —— Contract intended to be partly performed in other jurisdiction. 

. —— Temporary or incidental character of work outside of jurisdiction. 
. —— Determination of place of contract. 

. —— Residence of parties. 

83. 
. —— In general. 

. —— Contract intended to be performed within jurisdiction. 

. —— Contract intended to be performed outside of jurisdiction. 


Injury within, and contract outside of, jurisdiction. 
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Il. WHAT LAW GOVERNS.—Continued. 
87. —— Residence of parties. 
88. —— Determination of place of making contract. 
89. —— Temporary or incidental employment within jurisdiction. 
90. Place of contract and of injury both outside of jurisdiction. 
90.1. —— In general. 
91. _—— Applicability of local compensation acts. 


— Applicability and enforcement of compensation acts of other jurisdic- 
tions. 


93. State and federal laws in general. 
94. Interstate commerce. 


ws) 


100. 


—— In general. 

— Necessity and effect of acceptance of workmen’s compensation acts. 
— Railroads in general. 

—— Vessels. 

—— Express companies. 

—— Telegraph and telephone companies. 


Il. EMPLOYMENTS INCLUDED. 
(A) IN GENERAL. 


101. 
102. 
103. 
104. 
105. 
106. 
107. 
108. 
109. 


In general. 

Definition of terms in general. 

Necessity that employment be hazardous in general. 

Necessity that employment be classified as hazardous. 

— In general. 

— Power to declare employment hazardous. 

Tests of nature of employment in general. 

Nature of business or nature of employee’s work as controlling. 


Different employments under same employer; hazardous and nonhazard- 
ous employments in same business. 


. —— In general. 

. — Injury in nonhazardous employment. 
. —— Injury in hazardous employment. 
118. 


Hazard with reference to machinery; power-driven machinery in general. 


(B) PARTICULAR EMPLOYMENTS. 


e114 


115. 
116. 
WLR 
118. 
IS). 
120. 
120 
122. 
123. 


In general. 

Ordinance or statutory regulations. 

Pecuniary gain or profit. 

Business, occupation, profession, or trade. 

Industry, industrial enterprise, establishment, or work. 
Manual or mechanical labor or work. 

Clerical work and hazards of business. 

Executive, managerial, or supervisory work. 

Building, construction, and engineering work in general. 


Building, constructing, maintaining, repairing, demolishing, or moving 
building or structure; structural work. 


. —— In general. 

5. —— Maintenance and care of buildings or structures. 

. Ownership and operation of buildings. 

. Canning, preparation of foods, meat packing, and packing houses. 
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Ill, EMPLOYMENTS INCLUDED.—Continued. 
(B) PARTICULAR EMPLOYMENTS.—Continued. 


128. 
129. 
130. 
131. 
132. 
133. 
134. 


135, 
136, 


137. 
138. 
139. 
140. 
141. 
142. 
143. 
144. 
145. 
146. 
147. 
148. 
149. 
150. 


Chemicals, explosives, and inflammable materials. 

Engines and machines and installation or operation thereof. 

Longshore work. 

Logging and lumbering. 

Coal, wood, and lumber yards. 

Manufactures, manufacturers, and manufacturing enterprises. 

Mercantile establishments, stores, commission houses, and similar estab- 
lishments. 

Printing, binding, lithographing, and similar work. 

Mills, factories, breweries, refineries, workshops, and similar establish- 
ments. 

—— In general. 

— Mills and milling. 

— Factories. 

— Workshop; machine shop. 

Mining, quarrying, excavating, oil and gas wells, and similar works. 

Commercial threshing. 

Dredging, pile driving, and similar work. 

Garages, service stations, and filling stations. 

Work of salesmen, solicitors, collectors, and similar work. 

Washing and cleaning windows and similar work. 

Work of janitors and watchmen, and similar work. 

Railroads and street railroads in general. 

Aerial navigation. 

Carriage by land or water. 


151. Vehicles and operation thereof. 

151.1. —— In general. 

152. _—— Nature of vehicles included in general. 

153. Motor vehicles. 

154. _—— Horse drawn vehicles. 

155. —— Loading and unloading. 

156. _—— Work not directly connected with operation of vehicle. 
157. _—— Employees using own vehicles. 

158. Transfer and storage. 

159. Warehousing and storage. 

160. Sharp edged tools, grinders, or other implements. 

161. Waterworks; gas and electric plants; pipe lines; and electrical work. 
162. Work in connection with hoisting apparatus; elevators. 

163. Public employment in general. 

164. Domestic or household employment. 

165. Farm labor; agriculture; ranch work. 

166. —— In general. 

167. —— Statutory exemption in general. 

168. —— Definition of terms in general. 

169. —— Necessity and effect of election to come under act. 

170. —— Insurance of farm labor. 

171. —— As dependent on pay roll or number of employees. 

172. —— Determination of character of employment in general. 
173. —— Different employments under same employer in general. 
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Ill. EMPLOYMENTS INCLUDED.—Continued. 
(B) PARTICULAR EMPLOYMENTS.—Continued. 


174. —— Temporary service on farm. 

175. —— Use of machinery in general. 

176. —— Operation of threshing machines. 

177. —— Operation of corn shredder. 

178. —— Operation of vehicles. 

179. —— Dairying. 

180. —— Horticulture. 

181. —— Raising and care of live stock, poultry, and similar work. 

182. —— Turpentine business. 

183. —— Lumbering, wood-sawing, and similar work. 

184. —— Construction, repair, or demolition of building, improvement, or 
structure. 

185. —— Ranch work. 


IV. EMPLOYERS WITHIN ACTS. 
(A) IN GENERAL. 
€=186. In general. 
187. Statutory employers. 
188. Hiring by agent or another employee. 


189. —— In general. 

190. —— Authority to employ. 

191. —— Estoppel or ratification. 

192. —— Liability of undisclosed principal, or agent. 


193. Change of employer. 
194. Insurance of employer performing labor. 


(B) PARTICULAR EMPLOYERS. 
€=195. In general. 
196. Number of employees. 


197. —— In general. 

198. —— Who may be counted as employees. 

199. —— Nature or place of business or work. 

200. —— Duration, time, and regularity of employment or service. 


201. Simultaneous and successive employers of same employee. 
202. General and special employers; employers of lent employees. 


203. —— In general. 

204. —— Liability of general employer. 

205. —— Liability of special employer. 

206. —— Liability of both general and special employers. 
207. —— Requisites for special employment. 

208. —— Power of direction and control. 

209. —— Payment of wages. 

210. —— Person hiring team or motor vehicle and driver. 


211. Employers accepting act though not subject thereto. 
212. Partnership. 

213. Joint adventurers. 

214. Labor unions and associations of workers. 

215. Corporations. 
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IV. EMPLOYERS WITHIN ACTS.—Continued. 
(B) PARTICULAR EMPLOYERS.—Continued. 
215.5. Sole proprietors; self-employed persons. 
216. Legal representatives. 


217. Receivers, assignees, and conservators. 
218. Governmental body. 

219. —— In general. 

220. —— Federal government and agencies. 
221. —— State government and agencies. 
222. —— Municipal corporations in general. 
223. —— Cities, towns, and villages. 

224. —— Counties. 

225. —— School districts. 

226. —— Townships. 

227. —— Other divisions or districts. 

228 Liability as between two bodies involved. 
229. Non-profit or charitable institutions. 


V. EMPLOYEES WITHIN ACTS. 
(A) IN GENERAL. 
€=230. In general. 
231. Meaning of “employee” and similar terms in general. 
232. Distinguished from other relations. 
233. Necessity of relation of master and servant or employer and employee. 
234. Creation and existence of relation in general. 
235. Right to hire, discharge, or control. 
236. Payment of wages. 


237. —— In general. 

238. —— Necessity of payment or liability. 
239. —— By whom paid. 

240. ——- Payment of commissions, or by piece or quantity. 
241. —— Payment in property or services. 
242. Contractual relation. 

243. —— In general. 

244, —— Necessity of contract. 

245. —— Express or implied contract. 

246. —— Making and requisites of contract. 
247. —— Legality and validity of contract. 


248. Commencement, duration, and termination of relation. 
249. Duration and continuity of employment. 

250. Effect of insurance of liability. 

251. Earnings. 


(B) PARTICULAR CLASSES OF PERSONS IN GENERAL. 
252. In general. 
253. Persons prohibited by law from being employed. 
254. Substitutes. 
255. Volunteers. 
256. Nonresidents and aliens. 
257. Members of employer’s family. 
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V. EMPLOYEES WITHIN ACTS.—Continued. 
(B) PARTICULAR CLASSES OF PERSONS IN GENERAL.—Continued. 
258. Receivers. 
259. Member of profession. 
260. Seamen, fishermen, stevedores, and other maritime employees. 
261. Soldiers; militiamen. 
262. Federal acts. 


(C) CASUAL EMPLOYEES AND EMPLOYMENT IN TRADE OR BUSINESS OF 
EMPLOYER. 
1. CASUAL EMPLOYEES IN GENERAL. 

€=263. Meaning of term “casual” in general. 
264. Exclusion or inclusion of casual employees in general. 
265. Determination and tests of nature of employment in general. 
266. Recurring employment. 
267. Particular employees. 


268. —— In general. 

269. —— Persons doing mechanical or repair work in general. 

270. —— Persons constructing, improving, and repairing buildings or struc- 
tures. 

271. —— Persons removing or destroying building or structure. 

272. —— Painters and decorators. 

273. —— Persons employed in mining, excavating, and similar work. 

274. —— Persons engaged in hauling, loading, and unloading. 

275. —— Household workers, waiters, and similar workers. 

276. —— Professional workers. 

277. —— Public employees. 


2. EMPLOYMENT IN TRADE OR BUSINESS OF EMPLOYER. 
€=278. In general. 
279. Necessity that employment be in usual course of business to be included. 


280. Necessity that employment be both casual and not in usual course of 
business to be excluded. 


281. Test and determination of employment in usual course of business in 


general. 

282. Particular employments in trade or business of employer. 

283. —— In general. 

284. —— Public work or employment. 

285. —— Work of superintendents, foremen, managers, and similar work. 

286. —— Mechanical and repair work in general. 

287. —— Construction of buildings or structures. 

288. Reconstruction, remodeling, improvement, or repair of buildings or 
structures. 

289. —— Demolition or removal of buildings or structures. 

290. —— Painting and decorating. 

291. —— Construction and installation of machinery and equipment. 

292. —— Mining, quarrying, excavating, and similar work. 

293. —— Hauling, carriage, loading, and unloading. 

294. —— Cutting or trimming trees. 


(D) PARTNERS OR JOINT ADVENTURERS. 
295. Partners and joint adventurers. 
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V. EMPLOYEES WITHIN ACTS.—Continued. 
(E) CORPORATE OFFICERS AND STOCKHOLDERS. 


C297. 
298. 
299, 
300. 
301. 
302. 
303. 


In general. 

Capacity to act as employee in general. 
Particular officers and stockholders in general. 
Principal stockholders and amount of salary. 
Performance of executive duties. 

Performance of labor or services. 

Effect of insurance. 


(F) INDEPENDENT CONTRACTORS. 


304. 
305. 
306. 
307. 
308. 
309, 
310. 
311. 


312. 
313. 
314. 
315. 
316. 
317. 
318. 
319. 
320. 
321. 
322. 
323. 
324. 
325. 
326. 
327. 
328. 
329. 
330. 


331. 
332. 
333. 
334. 
3305. 
336. 
337. 
338. 
339. 
340. 
341. 


In general. 

Determination and tests of status in general. 

Direction, control, or supervision in general. 

Right of control as distinguished from exercise of control. 

Limitation on right of control; exercise of limited control. 

Right or power to terminate relation. 

Nature of service or business. 

Hiring, furnishing, controlling, discharging, and paying assistants, and 
assistance by employer. 

Furnishing equipment, material, or supplies. 

Payment for services. 

Dual capacity as employee and independent contractor. 

Persons in particular employments. 

—— In general. 

—— Public employees in general. 

— Unskilled laborers in general. 

— Superintendents, foremen, and managers. 

Mechanics and repairmen. 

— Persons constructing or wrecking buildings. 

— Repairers of buildings. 

— Painters and decorators. 

— Persons constructing and installing instrumentalities and equipment. 

— Watchmen, janitors, and caretakers. 

—— Furnishers of materials and supplies. 

—— Persons working in mines, quarries, or excavations, and similar work. 

—— Persons cutting and sawing logs and lumber. 

—— Persons loading and unloading vehicles. 

—— Persons clearing, grading, and constructing streets and rights of 
way. 

—— Haulers, carriers, and deliverymen in general. 

—— Transporters of persons. 

— Haulers of logs and lumber. 

— Haulers of gravel, and building and road material. 

— Haulers of foodstuff and agricultural products. 

— Haulers of refuse and garbage. 

—— Aviators. 

—— Professional persons. 

—— Entertainers. 

—— Newsboys and newsdealers. 

— Filling station operators and employees. 
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V. EMPLOYEES WITHIN ACTS.—Continued. 
(F) INDEPENDENT CONTRACTORS.—Continued. 


342. 
343. 


— Salesmen, agents, and solicitors. 
— Stevedores, seamen, and dredge operators. 


(G) EMPLOYEES OF CONTRACTOR OR SUBCONTRACTOR. 


e344. 
345, 
346. 
347. 
348. 
349. 
300. 
dol, 
302, 
309. 
354, 
355. 
306. 


307,” 
308. 
359. 
360. 
361. 


In general. 

Relationship between immediate employer and person sought to be held. 

Relation between general contractor and subcontractor. 

Who are independent contractors in general. 

Who are subcontractors. 

Contractor’s employee or subcontractor as independent contractor. 

Persons employed by contractor as employees of principal or of contractor. 

Liability of general contractor to employees of subcontractor. 

Liability as owner or proprietor. 

Work of original employer. 

—— In general. 

— Acts constituting part of employer’s business. 

Insurance by contractor or subcontractor or device to escape liability by 
principal. 

— In general. 

— Effect of insurance. 

—— Failure to insure or to require insurance. 

Degree of liability; primary and secondary liability. 

Employees of lessees or licensees. 


(H) CHILDREN OR MINORS. 


S362. 
363. 
364. 
365. 
366. 
367. 
368. 
369. 
370. 
371. 
372. 
373. 


Applicability of Workers’ Compensation Acts to minors in general. 
Minors legally employed in general. 

— In general. 

—- Age of minor. 

Minors illegally employed in general. 

— In general. 

— Age of minor. 

— Test and determination of illegality of employment in general. 
— Minors employed in violation of ordinances. 

Employment certificates, permits, and proof of age. 

Emancipation of minor. 

Independent contractors. 


(I) PUBLIC OFFICERS AND EMPLOYEES. 


C374, 
375. 
376. 
377. 
378. 
379. 
380. 
381. 
382. 
383. 


In general. 

Officers in general. 

Employees in general. 

State officers and employees in general. 
County officers and employees in general. 
Township officers and employees in general. 
Municipal officers and employees in general. 
Road and bridge officers and employees. 
School officers and employees. 

Sheriffs and constables and their assistants. 
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V. EMPLOYEES WITHIN ACTS.—Continued. 
(I) PUBLIC OFFICERS AND EMPLOYEES.—Continued. 


384. 
385. 
3. Relief workers. 

. Convicts or prisoners. 

. Taxpayer working out road tax. 

. Employee of independent contractor or subcontractor. 
. Effect of other provisions for relief. 


Police department officers and employees; marshals. 
Fire department officers and employees. 


VI. ACCEPTANCE OR ELECTION TO COME UNDER ACT. 


391. Compulsory or elective acts in general. 
392. Acceptance or rejection of acts in general. 
393. Election by employer. 
393.1. —— In general. 
394. — Necessity. 
395. —— Sufficiency in general. 
396. _—— Notice to employee in general. 
397. —— Posting notices. 
398. _—— Election as to one or more distinct kinds of business. 
399. Election by employee. 
400. —— In general. 
401. —— Necessity of election and right to elect in general. 
402. —— Successive or intermittent employments. 
403. —— Acts constituting election. 
404. —— Minors. 
405. Time of election. 
406. Effect of election. 
407. Withdrawal or termination of election. 


VII. PERSONS ENTITLED TO COMPENSATION ON DEATH OF EMPLOYEE. 
(A) DEATH BENEFITS. 
1, IN GENERAL. 


C408. 
409. 
410. 
411. 


In general. 

Nature of right to compensation and time of vesting. 
Prior award for disability as affecting death compensation. 
Alienage or nonresidence of claimant. 


2. DEPENDENTS IN GENERAL. 


C412 


413. 
414. 
415. 
416. 
417. 
418. 


419. 


420. 
421. 


In general. 

Dependency of claimant as condition of claimant’s right. 

Partial dependency as sufficient basis of claimant’s right. 

Total and partial dependency defined and distinguished. 

Who are dependents in general. 

Actual dependents defined. 

Legal liability of deceased to support or voluntary contributions of 
deceased. 

Amount, form, or regularity of deceased’s contributions as affecting claim 
of dependency. 

Claimant’s earning ability or other resources as affecting dependency. 

Measure or extent of support needed. 
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VII. PERSONS ENTITLED TO COMPENSATION ON DEATH OF EMPLOYEE. 
—Continued. 


(A) DEATH BENEFITS.—Continued. 
2. DEPENDENTS IN GENERAL.—Continued. 


422. 
423. 
424, 


425. 
426. 
427. 
428. 


— In general. 

— Station in life as measuring extent of needed support. 

Necessity that dependency be upon deceased’s earnings, not other re- 
sources. 

Necessity or character of family expenses to which deceased contributed. 

Actual use of contributions for necessary support. 

Conclusive presumption of dependency. 

Time of determination of dependency or relation. 


3. PERSONS IN PARTICULAR RELATIONSHIPS TO EMPLOYEE. 


e429. 
430. 
431. 
432. 
433. 


434, 
435. 
436. 
437. 
438. 


439. 
440. 
441. 
442. 
443, 
444, 


445, 
446, 


447. 
. Children. 
. — In general. 


In general. 

Membership in family or household. 

Widows and widowers. 

— In general. 

—— Status as respects marriage, common-law marriage, or illegal mar- 
riage. 

— Time of marriage. 

— Deceased’s illegal marriage to another as affecting lawful wife. 

— Living together or separated. 

— Living apart for justifiable cause or without fault. 


— Abandonment, desertion, or voluntary living apart by surviving 
spouse. 

— Divorce proceedings. 

— Insanity of surviving spouse. 

— Legal obligation or legal liability to support. 

—— Acquiescence by surviving spouse in deceased’s failure to support. 

— Conclusive presumption of dependency. 

—— Amount, form, and regularity of deceased’s contributions as affecting 
claim of dependency. 

—— Claimant’s earning ability or other resources as affecting dependen- 
cy. 

— Necessity or character of family expenses to which deceased contrib- 
uted as affecting claim of dependency. 

—— Time of determination of dependency. 


— Adopted children. 
—— Stepchildren. 


. —— Illegitimate children in general. 
3. —— Illegitimate children as members of family of or supported by 


deceased. 


. —— Posthumous legitimate children. 
5. —— Posthumous illegitimate children. 
). —— Children to whom deceased stood in loco parentis, or membership in 


family or support by deceased as conferring right. 


. — Orphans. 
. —— Dependency of child in general. 
. —— Presumed dependency in general. 
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VII. PERSONS ENTITLED TO COMPENSATION ON DEATH OF EMPLOYEE. 
—Continued. 


(A) DEATH BENEFITS.— Continued. 
3. PERSONS IN PARTICULAR RELATIONSHIPS TO EMPLOYEE.—Continued. 


460. —— Age of child as affecting dependency. 

461. Amount, form, or regularity of deceased’s contributions. 

462. —— Child’s earning power or other resources or support by others as 
affecting dependency. 

463. —— Existence of surviving dependent spouse as affecting dependency. 

464. —— Divorce of parents as affecting dependency. 

465. —— Living separate or apart from deceased as affecting dependency or 
barring right to compensation. 

466. —— Time of determination of dependency. 

467. Parents. 

468. —— In general. 

469. —— Stepparents, parents-in-law, persons in loco parentis, and foster 
parents. 

470. —— Adopting parents. 

471. —— Mother of illegitimate child. 

472. —— Dependency of parents in general. 

473. —— Presumed dependency and necessity of actual dependency. 

474. —— Total or partial dependency. 

475. —— Amount, form, or regularity of deceased’s contributions. 

476. —— Parent’s earning ability or other resources as affecting dependency. 

477. —— Necessity of or character of family expenses to which deceased 
contributed (necessaries). 

478. —— Expected dependency. 

479. —— Time of determination of dependency. 

480. Brothers and sisters. 

481. —— In general. 

482. —— Dependency. 

483. Grandchildren and grandparents. 

484. —— In general. 

485. —— Legitimacy of grandchildren. 


486. Nieces, nephews, aunts, and uncles. 


4. CONFLICTING CLAIMS, PRIORITIES, AND APPORTIONMENT. 
487. Classes and priority. 


488. —— In general. 

489. —— Aliens; nonresidents. 

490. —— Partial and total dependency in general. 

491, —— Priority of particular enumerated relationships. 


492. Apportionment. 


5. EFFECT OF DEATH, MARRIAGE, COMING OF AGE, CESSATION OF DEPENDENCY OR OTHER 
CHANGE OF CONDITION OF PERSON ENTITLED. 


493. In general. 
494. On rights of particular persons entitled. 


495. —— In general. 
496. —— Widows and their representatives. 
497. —— Children and their representatives. 


498. —— Parents and their representatives. 
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VII. PERSONS ENTITLED TO COMPENSATION ON DEATH OF EMPLOYEE. 
—Continued. 


(A) DEATH BENEFITS.—Continued. 


5. EFFECT 


OF DEATH, MARRIAGE, COMING OF AGE, CESSATION OF DEPENDENCY OR OTHER 


CHANGE OF CONDITION OF PERSON ENTITLED.—Continued. 


499 


500. 
501. 
502. 
503. 
504. 


505 


. —— Brothers and sisters and their representatives. 
On rights of other beneficiaries. 

— In general. 

— Children after cessation of payments to widow. 
— Children after cessation of payments to child. 
— Parents. 

. — Grandchildren and grandparents. 


(B) DISABILITY COMPENSATION. 


506 
507 
508 
509 


510 


. In general. 
. Survivorship and persons entitled to balance of disability payments. 
. Settlement or agreement, balance due under. 


. Amount of balance of disability installments (amount accruing before and 
after death). 
. Death of employee without having claimed compensation. 


VIII. INJURIES FOR WHICH COMPENSATION MAY BE HAD. 
(A) NATURE AND CHARACTER OF PHYSICAL HARM. 
1. IN GENERAL. 


e511 


512. 
513. 
514. 
515. 
516. 
517. 


518. 
519. 


520. 


. In general. 

Meaning of terms injury and personal injury and similar terms in general. 
“Accident” and “injury” distinguished. 

What are accidents in general. 

What are accidental injuries in general. 

Necessity that injury be accidental in general. 


Necessity that injury happen suddenly and be traceable to definite time, 
place, and occasion; “event.”. 

Physical nature of injury; violence, marks, and objective symptoms. 

Intention, design, fault, or negligence, as affecting accidental nature of 
injury. 

Willful or intentional acts of employer, fellow servant, or third person. 


2. DISEASES, INFECTIONS, AND POISONING. 


521. 
522. 
523. 
524, 
525. 
526. 
527, 
528. 
529. 
530. 
531. 
582. 
533. 
534. 


In general. 
Necessity of traumatic or accidental origin in general. 
Disease constituting personal injury or injury by accident in general. 
Disease resulting from injury, accident, or fortuitous event in general. 
Diseases resulting from contact with poisonous substances in general. 
Diseases resulting from bruises and abrasions. 
Inhalation of gas, fumes, or dust. 
Exposure. 
Weakened resistance. 
Infections in general. 
Particular diseases. 
—— In general. 
— Anthrax. 
— Apoplexy. 
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VIII. INJURIES FOR WHICH COMPENSATION MAY BE HAD.—Continued. 
(A) NATURE AND CHARACTER OF PHYSICAL HARM.—Continued. 


2. DISEASES, 


INFECTIONS, AND POISONING.—Continued. 


— Heart diseases. 


5. —— Immune system disorders. 


— Influenza. 


— Kidney diseases. 

—— Lung diseases in general. 
— Pneumonia. 

— Tetanus. 


— Tuberculosis. 

—— Typhoid fever. 

—— Meningitis. 

— Paralysis. 

— Ulcers, abscesses, and felons. 
— Mental and nervous diseases. 


3. OCCUPATIONAL DISEASES. 


S547. 
548. 
549. 
590. 
dol. 


In general. 

What are occupational diseases in general. 

Particular diseases. 

Disease as accidental injury and distinction between disease and injury. 
Time of accrual of liability. 


4. AGGRAVATION OF PREVIOUSLY IMPAIRED CONDITION. 


52. 
553. 
504. 
59d. 
556. 
557. 
558. 
559. 
560. 
561. 
562. 
563. 
564. 
5695. 


566. 


In general. 

Necessity of accident and causal connection. 

Effect of predisposing physical condition. 

Condition susceptible to strain and overexertion. 

Agegravation or acceleration of disease in general. 

Aggravation or acceleration of particular diseases or conditions. 


In general. 
Tuberculosis. 

Venereal diseases. 
Diseased blood vessels. 
Heart condition. 
Impaired vision. 


Prior injuries. 
Further disability. 
Injury and pre-existing disease as dual contributing causes. 


5. PARTICULAR INJURIES AND CONSEQUENCES. 


567. 
568. 
569. 
570. 
571. 
572. 
573. 
574. 
575. 
576. 


In general. 

Consequences of exertion and overexertion in general. 
Muscular strains and internal lesions in general; back injuries. 
Injuries to blood vessels. 

Injuries to heart. 

Hernia. 


In general. 

Immediate appearance of hernia. 

Immediate cessation of work. 

Pre-existing hernia or weakened structural condition. 


WORKERS’ 


COMPENSATION 44A Cal D 2d—20 


VILL. INJURIES FOR WHICH COMPENSATION MAY BE HAD.—Continued. 


(A) NATURE AND CHARACTER OF PHYSICAL HARM.—Continued. 
5. PARTICULAR INJURIES AND CONSEQUENCES.—Continued. 


577. 
578. 
579. 
580. 
581. 
582. 
583. 
584. 
585. 
586. 
587. 
588. 
589. 
590. 
591. 
592. 
593. 
594. 
595. 
596. 


Injuries to sexual organs. 

Sunstroke and heat prostration. 

—— In general. 

— As injury or personal injury in general. 
— As accident or accidental injury. 
Burns. 

Consequences of exposure to cold, or to cold and wetting. 
— In general. 

—— Freezing and frostbite. 

Jolts, jerks, and jars. 

Falls. 

Bruises and irritations. 

Injury to ears and impairment of hearing. 
Injury to eyes and impairment of vision. 
Injuries from lightning. 

Bad posture. 

Injuries by insects or animals. 
Disfigurement. 

Pain. 

Excitement and shock. 


(B) REMOTE AND PROXIMATE CONSEQUENCES. 


597. 
598. 
599. 
600. 
601. 
602. 
603. 


In general. 

Two or more causes. 

Death. 

—— In general. 

— Death from causes not related to accident. 
—— Time of death. 

Suicide. 


(C) INJURIES ARISING OUT OF AND IN COURSE OF EMPLOYMENT IN 
GENERAL. 


e604. 
605. 
606. 
607. 
608. 
609. 


610. 
611. 
612. 
613. 
614. 
615. 
616. 
617. 
618. 


In general. 

Construction and application of statutory provisions in general. 

What are injuries arising out of and in course of employment in general. 

Arising out of employment in general. 

—— In general. 

—— Necessity of causal connection between employment and injury in 
general. 

—— What injuries arise out of employment in general. 

— What risks are incidental to employment in general. 

— Risks common to public at large. 

—— Necessity that injury be foreseen or foreseeable. 

In course of employment in general. 

— In general. 

—— Necessity that injuries occur in course of employment. 

—— What are injuries in course of employment in general. 

Previously weakened or diseased condition. 
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Vill. INJURIES FOR WHICH COMPENSATION MAY BE HAD.—Continued. 
(D) PARTICULAR CAUSES, CIRCUMSTANCES, AND CONDITIONS OF INJU- 


ae 


bo 


ww 


he 


or) 


] 


RY. 
IN GENERAL. 


S619. Particular acts in or incidental to employment in general. 
620. Injuries by objects falling or thrown in general. 
621. Drowning. 
622. Poison, infection, contagion, exposure, or disease. 
623. Injuries by insects or animals. 
624. Extinguishment of fires. 
625. Entertainments on behalf of employer. 


2. ACTS DONE UNDER DIRECTION OR PERMISSION, OR IN EMERGENCY. 


26. Acts done under direction or permission of employer in general. 
627. Acts in emergencies. 


. NEGLIGENT, UNREASONABLE, OR VOLUNTARY ACTS, AND INCURRENCE OF RISK. 


628. Negligent or unreasonable acts in general. 
629. Voluntary act or incurrence of risk outside of employment. 
630. —— In general. 
631. —— Particular acts. 


. INJURIES BY ELECTRICITY, EXPLOSIONS, OR BURNS. 


€=632. Injuries from explosions. 
633. Injuries by electricity. 
634. Burns. 


. INJURIES FROM OPERATION, CARE, OR REPAIR OF VEHICLES, ELEVATORS OR HOISTING 


APPARATUS. 


€635. Injuries in operation, repair, or care of vehicles in general. 
636. Injuries from operation or use of elevators or hoisting apparatus. 


. INJURIES BY ELEMENTS OR ACT OF GOD. 


637. In general. 
638. Storms and floods. 
639. Lightning. 
640. Earthquakes. 
641. Frostbite or freezing. 
642. Sunstroke or heat prostration. 


. STREET ACCIDENTS IN GENERAL. 


643. In general. 
644. Necessity of using highway or street in general. 
645. Risks common to public. 
646. Highway employees. 
647. Injuries by vehicles in general. 
648. Injuries by vehicles to persons on foot. 


. SLIPPING, TRIPPING, OR FALLS. 


<=649. In general. 
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VIII. INJURIES FOR WHICH COMPENSATION MAY BE HAD.—Continued. 


(D) PARTICULAR CAUSES, CIRCUMSTANCES, AND CONDITIONS OF INJU- 
RY.—Continued. 
8. SLIPPING, TRIPPING, OR FALLS.—Continued. 


650. On streets or ways in general. 
651. Fall from vehicle. 


9, ACTS FOR PERSONAL COMFORT OR CONVENIENCE OF EMPLOYEE. 
652. In general. 
653. Preparing to begin or quit work and washing up. 
654. Satisfying thirst or hunger. 
655. Seeking warmth or shelter. 
656. Seeking fresh air. 
657. Heeding call of nature. 
658. Making or answering telephone calls. 
659. Resting or sleeping. 
660. Use of tobacco. 


10. ACTS FOR BENEFIT OF EMPLOYER AND EMPLOYEE. 
661. In general. 
662. Repair or care of property of employee used in employment. 
663. Catching rides or taking short cuts. 
664. Recreation of employees. 


11. ACTS FOR INDIVIDUAL PURPOSES OR BENEFIT OF EMPLOYEE. 
¢=665. In general. 
666. Deviation from employer’s business in general. 
667. Injuries while returning or after return to employer’s busines 
668. Visiting with co-employees or other persons. 


n 


12. ACTS FOR BENEFIT OF CO-EMPLOYEE OR THIRD PERSON. 
669. Acts for benefit of co-employee. 
670. Acts for benefit of third persons. 


13. SKYLARKING AND PRACTICAL JOKING. 
671. In general. 
672. Acts of fellow employees in general. 
673. Customary acts, knowledge of employer, and duty to prevent. 
674. Use of compressed air, electricity, explosives, or fire. 
675. Articles thrown by other employees. 
676. Participation by employee injured. 
677. Acts of third persons. 


14. INJURIES BY ACTS OF CO-EMPLOYEE OR OF THIRD PERSON. 
678. Injuries from acts of co-employee or third person in general. 
679. Assaults by co-employees. 


680. —— In general. 

681. —— Reasons for assault in general. 

682. —— Protection of person, property, or interests of employer. 
683. —— Disputes over particular work or appliances. 

684. —— Disputes concerning compensation. 

685. —— Disputes incident to discharge of employee. 


686. —— Injuries resulting from quarrels between others. 
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VI. INJURIES FOR WHICH COMPENSATION MAY BE HAD.—Continued. 


(D) PARTICULAR CAUSES, CIRCUMSTANCES, AND CONDITIONS OF INJU- 
RY.—Continued. 
14. INJURIES BY ACTS OF CO-EMPLOYEE OR OF THIRD PERSON.—Continued. 


687. 
688. 
689. 
690. 
. —— Determination as to injuries arising out of and in course of employ- 


—— Insane or intoxicated employees. 

—— Injuries before or after working hours or during cessation of work. 
Assaults by third persons. 

—— In general. 


ment in general. 


2. —— Reasons for assault in general. 

3. —— In commission of burglary, larceny, or robbery in general. 

. —— On watchmen and other persons guarding employer’s property. 

. —— On sheriffs, police officers, and similar persons. 

. —— Insane or intoxicated persons. 

7. Injuries inflicted by co-employee or third person for personal reasons or 


growing out of matters not connected with employment. 


15. ACCIDENTAL SHOOTING. 


S698. 


699 
700 
701 
702 
703 


In general. 

By employer. 

By weapons in possession of injured employee. 
By co-employee. 

By third persons in general. 

By public officers. 


16. INJURIES BEFORE OR AFTER WORKING HOURS OR BEFORE ENTERING ON OR AFTER 
LEAVING EMPLOYMENT. 


S704 
705 


706. 
707. 
708. 
709. 


Injuries before entering on, or after leaving, employment. 
Injuries before or after working hours. 

—— In general. 

— Before working hours in general. 

— After working hours in general. 

— Quarters or meals furnished by employer. 


17. PLACE OF INJURY WITH REFERENCE TO PLANT OR PREMISES OF EMPLOYER. 


710. 
jibe 


712, 


713. 
714. 
715. 
716. 
were 
718. 


In general. 

Necessity that injuries occur in, at, or about plant, premises, or place of 
work of employer. 

What injuries occur on, in, at, or about premises, plant, or place of work of 
employer. 

Furtherance of employer’s business. 

Outside workers in general. 

Traveling salesmen, solicitors, or collectors. 

Going from one place of work to another. 

Returning to employer’s premises from outside work. 

On errand by specific request or direction of employer or to transact 
specific business. 


18. INJURIES WHILE GOING TO OR FROM WORK. 


S719. 


In general. 


720. Seamen. 


721. 


Contract of employment covering time of going or coming. 


722. Injuries before leaving, or after arriving at, employee’s home. 
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VIII. INJURIES FOR WHICH COMPENSATION MAY BE HAD.—Continued. 


(D) PARTICULAR CAUSES, CIRCUMSTANCES, AND CONDITIONS OF INJU- 
RY.—Continued. 
18. INJURIES WHILE GOING TO OR FROM WORK.—Continued. 


723. Furtherance of employer’s business. 
724. Injuries on highways. 


725. 
726. 
727. 


—— In general. 
— Injuries by vehicles. 
— Injuries at railroad crossings. 


728. Injury with reference to plant or premises of employer. 


729. 
730. 
731. 
732. 


—— In general. 

—— Injuries on employer’s premises in general. 

—— Necessity that injuries occur on premises of employer. 
— What constitutes premises. 


733. Transportation by employer. 


734. —— In general. 

735. —— Contracts for transportation in general. 
736. —— Direction of employer. 

737. —— Vehicles furnished for purpose of transportation of employees. 
738. —— By boat or ferry. 

739. —— By horse or horse-drawn vehicle. 

740. —— By street cars. 

741. —— By railroad. 

742. —— By motor vehicle in general. 

743. —— Permissive use of motor vehicles. 

744. —— Deviation from route. 

745. —— Boarding or alighting from motor vehicle. 


746. Transportation by employee. 

747. Transportation by co-employee or third person. 

748. Entering or leaving premises in general. 

749. Use of ways leading to or away from employer’s premises. 


750. 
751. 
752. 
753. 
754. 


—— In general. 

—— Customary use of way or method of ingress or egress. 
—— Ways furnished, maintained, or under control of employer. 
— Choice of way. 

—— Crossing or using railroad tracks or bridges. 


755. Use of particular entrances, exits, or instrumentalities. 


756. 
757. 


19. INJURI 


— In general. 
— Elevators and stairways. 


ES WHILE GOING TO OR FROM MEALS; GOING FOR PAY; GOING TO PUNCH TIME 


CLOCK; AND SIMILAR ACTS. 
758. Going to or from meals. 


759. 
760. 
761, 


— In general. 
—— Injuries on roads, streets or bridges in general. 
— Injury by vehicles. 


762. Going for pay, and other acts relating to wages. 
763. Going to punch time clock or checking out. 


20. INTERVALS OR TEMPORARY CESSATION OF WORK; EMPLOYEE AWAY FROM WORKING 


PLACE 


764. Intervals or temporary cessation of work. 
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VIII. INJURIES FOR WHICH COMPENSATION MAY BE HAD.—Continued. 
(D) PARTICULAR CAUSES, CIRCUMSTANCES, AND CONDITIONS OF INJU- 
RY.— Continued. 


20. INTERVALS OR TEMPORARY CESSATION OF WORK; EMPLOYEE AWAY FROM WORKING 
PLACE.—Continued. 


765. —— In general. 
766. —— Necessity that employee be actually at work. 
767. —— Rest periods. 
768. —— Noon hours and meal periods. 
769. Employees subject to call. 
770. Employee away from working place. 
(E) DEFENSES AGAINST CLAIMS FOR COMPENSATION; MISCONDUCT OF 
EMPLOYEE. 
771. In general. 


(12. 
773. 
774. 
775. 
776. 


--- 


O84. 
778. 
779. 
780. 
781. 
782. 
783. 
784. 
785. 
786. 
. —— In general. 

. —— Making and enforcement of rules and orders in general. 

. —— Employee’s knowledge and understanding of rules and orders. 

. —— Failure to enforce rules or orders. 

. —— Acts prohibited in general. 

. —— Place of work. 

. — Manner of doing work. 

. — Doing prohibited work. 

. —— Use of vehicles, and modes of transportation. 

. —— Operation and use of elevators. 

. Failure to use safety devices. 

. Intoxication. 

. Injury intentional on part of employee. 

. Injury caused by employee’s assault or willful intention to injure another. 


Abrogation of common-law defenses in general. 
Misrepresentations in obtaining employment. 
Serious and willful misconduct in general. 

In general. 

—— Meaning of terms in general. 

Particular acts constituting misconduct. 

Willful or culpable negligence, serious neglect, or recklessness. 
Violation of statutory or other regulations in general. 
—— In general. 

—— Failure to obtain license. 

—— Excessive speed. 

— Unlighted vehicle. 

— Violation of traffic regulations. 

— Violation of mining regulations. 

Violation of rules, orders, or warnings. 


Ix. AMOUNT AND PERIOD OF COMPENSATION. 
(A) BASIS FOR DETERMINATION OF AMOUNT. 


801. 
802. 
803. 
804. 


In general. 

Impairment of earning capacity. 

— In general. 

—— Earning power in other employments. 
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IX. AMOUNT AND PERIOD OF COMPENSATION.—Continued. 
(A) BASIS FOR DETERMINATION OF AMOUNT.—Continued. 


805. —— Economic conditions affecting employment. 
806. Disfigurement. 

807. —— In general. 

808. —— Additional to other award for loss or disability. 


809. Pain and suffering. 

810. Earnings or wages in general. 

811. Average earnings. 

812. Daily wages. 

813. Weekly wages; number of days included. 
814. Choice between methods of computation. 
815. Computation of earnings or wages. 


816. —— In general. 

817. —— Length of time in employment prior to injury. 

818. —— Wages of employee of same class. 

819. —— Employment and rate of wages when injured. 

820. —— Just and fair mode of computation. 

821. —— Part time; continuous employment; staggered employment. 
822. —— Seasonal, periodic, or intermittent employment. 

823. —— Interruption of employment or loss of time. 

824. —— Overtime. 

825. —— Full time. 

826. —— Second or subsequent injury. 

827. —— Board, lodging, and clothes. 

828. —— Earnings from several employers. 

829. —— Employees serving in different capacities. 

830. —— Volunteer fire or law enforcement personnel. 

831. —— Gratuities, tips, and bonuses; fringe benefits. 

832. —— Sums paid by employer for hire of truck or other instrumentality. 
833. —— Profits from business. 

834. —— Assistants and supplies. 

835. —— Possible increase of wages. 


(B) COMPENSATION FOR DISABILITY. 
1. IN GENERAL. 
€=836. In general. 
837. Time between injury and beginning of compensation. 
838. Commencement of period of compensation. 
839. Duration and termination of period. 
840. Acceptance of work or amount of wages as determining disability. 
841. Minimum time of disability. 
842. Minimum and maximum compensation. 
843. Family status affecting amount. 
844. Retraining compensation. 
845. Previously impaired condition. 
2. TOTAL INCAPACITY. 
846. In general. 
847. Incapacity for work or employment generally. 
848. Light or occasional work. 
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IX. AMOUNT AND PERIOD OF COMPENSATION.— Continued. 
(B) COMPENSATION FOR DISABILITY.—Continued. 
2. TOTAL INCAPACITY.—Continued. 
849. Employment in same kind of work as when injured. 
850. Economie conditions affecting employment. 
851. Previous physical impairment. 
852. Amount and period. 


853. —— In general. 
854. —— Temporary total disability. 
855. —— Additional compensation. 


3. PARTIAL INCAPACITY. 
856. In general. 
7. Incapacity for work or employment in general. 
8. Impairment of earning power as basis of award. 
859. Amount and period. 
860. —— In general. 
861. —— Earning capacity as basis of computing amount. 
862. —— Percentage allowances. 


4. TEMPORARY AND PERMANENT DISABILITY. 
<=863. In general. 
864. Temporary disability followed by permanent disability. 


865. In general. 

866. —— Amount and period in general. 

867. —— Amount or period of award for permanent disability in addition to 
amount or period of award for temporary disability. 

868. —— Beginning of period of compensation for permanent injury. 


5. PARTICULAR AND SCHEDULE INJURIES. 
869. In general. 
870. Injuries not specifically provided for; “other cases.”. 
871. Several injuries. 


872. —— In general. 

873. —— Leg, foot, or toe. 

874. —— Arm, hand, or finger. 

875. Specific injuries and total or partial disability. 
876. —— In general. 

877. —— Leg, foot, or toe. 

878. —— Arm, hand, or finger. 

879. —— Impairment or loss of eye-sight. 
880. —— Hernia. 

881. Loss of member. 

882. —— In general. 

883. —— Leg, foot, or toe. 

884. —— Arm, hand, or finger. 

885. Loss of part of member. 

886. —— In general. 

887. —— Leg, foot, or toe. 

888. —— Arm, hand, or finger. 


889. Loss of members as total disability. 
890. Loss of use of member. 
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Ix. AMOUNT AND PERIOD OF COMPENSATION.—Continued. 


(B) COMPENSATION FOR DISABILITY.—Continued. 
5. PARTICULAR AND SCHEDULE INJURIES.—Continued. 


891. —— In general. 
892. —— Leg, foot, or toe. 
893. —— Arm, hand, or finger. 


894. Loss or impairment of organ or function in general. 
895. Loss of eye or of vision. 


896. —— In general. 

897. —— Loss of working or earning power. 

898. —— Correcting devices and surgical or medical treatment. 
899. —— Prior physical condition. 

900. —— Prior condition of other eye. 

901. —— Prior compensation. 


902. Loss of ear or of hearing. 


6. DEDUCTIONS AND OFFSETS. 


903. In general. 
904. Payments in discharge of obligation to make compensation. 
905. Wages, gratuities, pensions, or sick benefits. 
906. Payment of expenses. 
907. Payments from other sources. 


(C) COMPENSATION FOR DEATH. 


1. IN GENERAL. 


€=908. In general. 
909. Prior physical impairment. 


910. Amount. 

911. —— In general. 

912. —— Minimum and maximum allowances. 

913. —— Computation in general. 

914. —— Days or hours per week. 

915. —— Governmental regulation of time per week. 
916. —— Time in employment before death. 

917. —— Earnings of other employees of same class. 
918. —— Employment and rate of wages when injured. 
919. —— Part time; continuous employment; staggered employment. 
920. —— Seasonal or intermittent employment. 

921. —— Earnings from several employers. 

922. —— Assistants and supplies. 


923. Amount as affected by extent of dependency in general. 

924. Amount as affected by partial dependency in general. 

925. Necessity that contributions be for support. 

926. Extent of contributions. 

927. —— In general. 

928. —— Deduction of cost of maintenance and similar expenses. 
929. —— Contribution of supplies and services. 
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IX. AMOUNT AND PERIOD OF COMPENSATION.—Continued. 


(C) COMPENSATION FOR DEATH.—Continued. 
1. INGENERAL.—Continued. 


930. —— Probable contributions. 
931. —— Contribution of earnings from other employers. 
2. PERIOD OF COMPENSATION. 
932. Commencement. 
933. Duration and termination. 
3. DEDUCTIONS AND OFFSETS. 
934. Payments to employee. 
935. Payments to dependents or representatives. 
936. Payments of expenses. 
937. Payments from other sources. 


(D) INCREASE OR REDUCTION OF COMPENSATION. 
1. MISCONDUCT IN GENERAL (PRIOR TO INJURY). 
938. Employer’s misconduct. 


939. —— In general. 

940. —— Misconduct of officer or agent. 

941. —— Failure to comply with safety statutes or orders. 

942. —— Employment of minor in general. 

943. —— False representations as to minor’s age as excusing employment of 
minor. 

944, —— Failure to insure. 


945. Employee’s misconduct. 


2. MINIMIZING OR AGGRAVATING INJURY (SUBSEQUENT TO INJURY). 
946. Acts or treatment aggravating or minimizing injury in general. 
947. Refusal or neglect to submit to medical or surgical treatment. 


948. —— In general. 

949. —— Surgical services in general. 

950. —— Expert opinions or physician’s advice. 

951. —— Offer of medical or surgical treatment and demand or request by 
employer or employee. 

952. —— What constitutes refusal. 

953. —— Operation for hernia. 

954. —— Second or further operation or additional treatment. 

955. —— Injuries resulting in death. 

956. Results of medical or surgical treatment or lack of treatment. 

957. —— In general. 

958. —— X-ray treatments. 

959. —— Injuries resulting in death. 


960. Effort to obtain and acceptance of other employment. 


(E) MEDICAL OR OTHER EXPENSES. 
1. IN GENERAL. 
€=961. In general. 
962. Dependent on compensable injury or award for injury. 
963. Effect of employer’s special contract to furnish treatment. 
964. Authority of board or commission in general. 
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IX. AMOUNT AND PERIOD OF COMPENSATION.—Continued. 


(E) MEDICAL OR OTHER EXPENSES.—Continued. 
1. IN GENERAL.—Continued. 


965. 
966. 
967. 
968. 
969. 
970. 
WHERE 
972. 
Oia: 
974. 
975. 


976. 


oa 
978. 


979. 
980. 
981. 
982. 
983. 
984. 
985. 
986. 
987. 
988. 
989. 
990. 
991. 


Extent of right. 

—— In general. 

—— Operations. 

—— Artificial apparatus or appliances. 

—— Nurse hire. 

— Services as nurse by member of employee’s family. 

—— Treatment to relieve from effects of permanent injury. 

— Treatment of ailment not resulting from injury in employment. 
Enforcement or preservation of right to expenses. 


—— In general. 


— Knowledge or notice of injury or need for services or request or 
demand and waiver thereof. 


—— Employer’s failure to provide or waiver of right to provide as 
permitting employee’s securing services elsewhere. 


—— Existence of employee’s debt or employee’s actual payment of debt. 


—— Notice of selection or employment of physician or hospital and waiver 
thereof. 


—— Physician’s report as to treatment and waiver thereof. 
—— Physician’s presentation of claim within statutory period. 
— Approval by board or commission. 

Period within which services may be rendered or expenses incurred. 
—— In general. 

—— Authorizing additional treatment or extension of time. 
Rights of physicians and other persons rendering services. 
—— In general. 

— Charitable organizations. 

— Authority to bind employer or insurer. 

Expenses of last sickness or funeral. 

Amount allowable. 

Persons entitled on death of employee. 


991.5. Cost containment programs; managed care. 


2. PROCEEDINGS FOR ALLOWANCE OR RECOVERY. 


992. 
993. 
994. 
995. 
996. 
ooT, 
998. 
909) 


Nature and form of remedy, and jurisdiction and venue. 
—— In general. 

—— Services rendered at employer’s or insurer’s request. 
Time for proceedings and limitations. 

Persons entitled to institute proceedings and parties. 
Pleading. 

Evidence. 

Hearing, findings, and original and supplemental awards. 


1000. Rehearing and reopening case. 
1001. Review. 
1002. Attorney’s fees and costs. 
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X. PAYMENT OF COMPENSATION AND COMPLIANCE WITH AWARD. 
(A) MODE OF PAYMENT OR COMPLIANCE IN GENERAL. 
1003. In general. 
1004. Payment to representatives of persons entitled and others. 


(B) PERIODICAL OR COMMUTED PAYMENTS. 
1. IN GENERAL. 
1005. Periodic or lump sum payments. 
2. AGREEMENTS FOR COMMUTATION OF PAYMENTS. 
1006. In general. 
1007. Penalty for unauthorized or prohibited agreement. 
3. AWARD BY ARBITRATOR, COMMISSIONER, BOARD, OR COURT. 
©1008. Jurisdiction and power. 


1009. In general. 

1010. —— Agreement or consent of parties. 
1011. —— Application or notice of hearing. 
1012. —— Approval by board. 


1013. Grounds, propriety, and necessity. 

1014. Computation and amount. 

1015. Proceedings in general. 

1016. Persons entitled to institute proceedings, and parties. 
1017. Pleadings. 

1018. Evidence. 


1018.1. —— In general. 

1019. _—— Presumptions and burden of proof. 
1020. _—— Admissibility. 

1021. —— Weight and sufficiency. 

1022. Trial. 

1022.1. —— In general. 

1023. _—— Questions of law and fact. 

1024. _—— Instructions. 

1025. _—— Verdict and findings. 


1026. Award or judgment. 
1027. Setting aside award or judgment. 
1028. Review. 


(C) ENFORCEMENT OF PAYMENT OR COMPLIANCE. 
1029. In general. 

1030. Payment or reimbursement from special or surplus fund. 

1030.1. —— In general; second or subsequent injury or disability. 
(1). In general. 
(2). Prior injury or impairment. 
(3). Nature, extent, and cause of subsequent disability. 
(4). Proceedings. 


(4.1). —— In general. 
(5). —é Limitations. 
(6). — Evidence. 
(7). — Review. 


1030.2. —— Reopened cases. 
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X. PAYMENT OF COMPENSATION AND COMPLIANCE WITH AWARD.—Contin- 
ued. 
(C) ENFORCEMENT OF PAYMENT OR COMPLIANCE.—Continued. 
1030.3. —— Occupational disease. 
1031. Enforcement against estate of deceased employer. 
1032. Enforcement on insolvency of employer or insurer. 
1033. Priorities. 
1034. Maturing periodical payments on default. 
1035. Action by state against noncomplying employer. 
1036. Action on award. 
1037. Judgment on award. 
1038. —— In general. 
1039. —— Opening and vacating. 
1040. Executions. 
1041. Interest. 
1042. Unfair practices; bad faith; penalties. 


(D) EFFECT OF PAYMENT. 
¢=1043. In general. 
1044. Recovery back of payments. 


XI. INSURANCE AND PUBLIC FUNDS. 
(A) IN GENERAL. 
1045. In general. 
1046. Policy and purpose of statutes. 
1047. Construction of statutes. 
1047.5. Safety programs; inspections. 


(B) PUBLIC FUNDS. 
€=1048. In general. 
1049. Administration, investment, and custody of funds. 
1050. Premiums and rates. 


1050.1. —— In general. 

1051. _—— Amount and assessment. 

1052. —— Liability and refund. 

1053. .—— Payment and enforcement. 

1053.5. —— Payment by employee; withholding. 


1054. Policy or contract. 

1055. Change, cancellation, and forfeiture of policy. 

1056. Payment into fund in case of absence of persons entitled to, or failure to 
claim, compensation. 

1057. Payments out of fund in general. 

1057.5. Specially dedicated funds. 


(C) SELF-INSURANCE. 
©1058. In general. 
1058.5. Reports. 
1058.10. Pooling agreements. 
1059. Bond or security. 
1060. Revocation of right to self-insurance. 
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XI. INSURANCE AND PUBLIC FUNDS.—Continued. 
(D) PRIVATE INSURANCE. 


©1061. In general. 
1062. Requisites and sufficiency. 
1063. Premiums and rates. 
1064. Risks and coverage. 
1065. —— In general. 
1066. Right to refuse or limit risk. 
1067. Estoppel of insurer. 
1068. Change of insurers. 
1069. Cancellation of policy. 
1070. Reformation of policy. 
1071. Rights as between employers, insurers, and employees. 
1072. —— In general. 
1073. —— Liability of insured employer to employee. 
1074. Successive insurers. 
1074.5. Reports. 
1075. Jurisdiction and powers of compensation boards and commissions. 


XII. ADMINISTRATIVE OFFICERS AND BOARDS. 


1076. In general. 
1077. Status and character. 
1078. —— In general. 
1079. —— Judicial or administrative. 
1080. Continuity; change in personnel. 
1081. Members. 


1081.1. —— In general. 
1082. _—— Appointment, qualification, and tenure; disqualification. 
1083. _—— Number requisite to action. 


1084. Employees and agents. 
1085. Jurisdiction. 


1086. —— In general. 

1087. —— Exclusiveness. 

1088. —— Presumptions. 

1089. —— Consent of parties, waiver, and estoppel. 


1090. Powers and duties in general. 
1091. Rules and orders. 


1092. —— In general. 
1093. —— Notice and publication. 
1094. —— Construction and operation. 


1095. Rulings and decisions in general. 

1096. Records. 

1096.5. Creation and distribution of forms. 
1096.10. Special boards, panels or committees. 


XIII. ASSIGNMENT OR TRANSFER OF RIGHTS. 
1097. Assignment of claim. 
1098. Assignment of award or judgment. 
1099. Agency to receive payment. 
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XIV. WAIVER AND ESTOPPEL AS TO RIGHT TO CLAIM OR TO DENY LIABILITY 
FOR COMPENSATION. 
€>1100. In general. 
1101. Express waiver. 
1102. Acceptance of wages. 
1103. Pursuit of other remedies against employer. 
1104. Election to pursue third person. 


1105. —— In general. 

1106. —— Discontinuance or dismissal. 

1107. —— Release or settlement. 

1108. —— Deductions from compensation of amount of recovery or collection 
from third person. 

1109. —— Liability of employer or insurer for deficiency. 


1110. Election to pursue third person and employer. 

1111. Election to proceed in another jurisdiction. 

1112. Recovery of compensation from another. 

1113. Payments from other sources. 

1114. Estoppel of, or waiver by, employer, or insurance carrier. 


XV. AGREEMENTS AS TO COMPENSATION; COMPROMISE, SETTLEMENT, AND 
RELEASE. 


(A) REQUISITES AND VALIDITY. 
€=1115. In general. 
1116. Fraud and misrepresentation. 
1117. Mistake. 
1118. Consideration. 
1119. Parties. 
1120. Form and execution in general. 
1121. Verification, filing, and registration. 
1122. Approval by court, board, or commission. 


1122.1. —— In general. 

1123. — Necessity. 

1124. _—— Power and duty of court, board, or commission. 
1125. —— Proceedings for approval. 

1126. —— Sufficiency. 


(B) CONSTRUCTION, OPERATION, AND ENFORCEMENT. 
€=1127. In general. 
1128. Construction. 
1129. Operation and effect in general. 


1130. —— In general. 

1131. —— As award. 

1132. —— As admission of liability. 

1133. —— Limitation to facts agreed upon. 

1134. Operation and effect as to particular subject-matters. 
1135. —— In general. 

1136. —— Jurisdiction of board or commission. 

1137. —— Existence and cause of injury. 

1138. —— Extent of disability and amount of compensation. 


1139. —— As to dependency and rights of dependents. 
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XV. AGREEMENTS AS TO COMPENSATION; COMPROMISE, SETTLEMENT, AND 
RELEASE.—Continued. 


(B) CONSTRUCTION, OPERATION, AND ENFORCEMENT.—Continued. 
1140. —— As to notice, claim, and limitations. 


1141. 


(C) REVIEW, 


$1142. 
1143. 
1144. 
1145. 
1146. 
1147. 
1148. 
1149. 


1150. 
1151. 
1152. 
1153. 
1154. 
1155. 
1156. 
1157. 
1158. 
1159. 
1160. 
1161. 
1162. 


Enforcement. 


MODIFICATION, AND CANCELLATION. 
In general. 

Conditions precedent. 

Jurisdiction of court or commission to review. 
Grounds in general. 

Fraud, accident, coercion, or mistake. 

—— In general. 

—— Fraud or misrepresentation. 

— Mistake. 

Inadequacy or excessiveness of compensation. 
Limitations. 

Procedure in general. 

Scope of inquiry. 

Application or petition. 

Presumptions and burden of proof. 
Admissibility of evidence. 

Weight and sufficiency of evidence. 

—— In general. 

— Fraud, accident, coercion, or mistake. 
Questions of law or fact. 

Instructions to jury. 

Findings, determination, and relief. 


XVI. PROCEEDINGS TO SECURE COMPENSATION. 
(A) IN GENERAL. 


1163. 
1164. 
1165. 
1166. 
1167. 
1168. 
1169. 
Bilis 
iG ig le 
ae. 


1173. 
1174. 
1175. 
1176. 
TET. 
1178. 
Beep 
1180. 
1181. 


Institution of proceedings. 

Nature and form in general. 

Rules of procedure in general. 

Proceedings in court. 

Proceedings before boards, commissions, or arbitrators. 
Conditions precedent in general; dispute or refusal to pay. 
Abatement or revival. 

Joinder and consolidation of causes and proceedings. 
Motions. 

Stipulations. 

Continuances. 

Dismissal and nonsuit. 

Provisional allowances and advance payments. 
Jurisdiction of boards and commissions. 

—— In general. 

— Exclusiveness. 

— Conditions precedent to exercise of jurisdiction. 
— Determination of jurisdictional facts. 

— Dependent on place of injury, contract, or residence. 
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XVI. PROCEEDINGS TO SECURE COMPENSATION.—Continued. 
(A) IN GENERAL.—Continued. 


1182. —— By consent or conduct of parties. 
1183. —— Appearance. 

1184. —— Scope and extent. 

1185. —— Retention and continuance. 
1186. —— Objections and waiver. 


1187. Jurisdiction of courts. 


(B) VENUE. 
1188. In general. 


(C) PARTIES. 
€=1189. In general. 
1190. Persons entitled or required to institute proceedings. 


1191. —— In general. 
1192. —— Minors and their representatives. 
1193. —— Executors and administrators. 


1194. Persons against whom proceedings may or must be brought. 
1195. Joinder. 

1196. Intervention, and bringing in new parties. 

1197. Substitution. 

1198. Objections and waiver. 


(D) TIME FOR INSTITUTION OF PROCEEDINGS, AND LIMITATIONS. 
€=1199. In general. 
1200. Time as element of right. 
1201. Applicability of general statutes of limitations. 
1202. Reasonable time. 
1203. Waiver and estoppel. 
1204. Computation of period. 


1204.1. —— In general. 

1205. _—— Claims for injuries in general. 

1206. _—— Claims for death benefits in general. 

1207. _—— Time of accident or time of becoming aware of injury. 
1208. _—— Further disability. 

1209. _—— Payment of compensation or agreement therefor. 
1210. —— Report or notice by employer. 

1211. —— Disability of employee in general. 

1212. —— Minority of employee. 

1213. —— War. 

1214. _—— Ignorance, mistake, fraud, or concealment. 

1215. _—— Commencement of action or proceeding. 


(KE) NOTICE OF ACCIDENT OR INJURY. 
1. IN GENERAL. 
©1216. Purpose of notice. 
1217. Necessity. 
1218. Persons who may give. 
1219. Persons to whom given. 
1220, Form and sufficiency. 
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XVI. PROCEEDINGS TO SECURE COMPENSATION.—Continued. 


(E) NOTICE OF ACCIDENT OR INJURY.—Continued. 
1. IN GENERAL.—Continued. 


1221. 
1222. 
1223. 
1224. 
1225. 
1226. 
1227. 
1228. 
1229. 


1230. 
1231. 


—— In general. 

—— Proceedings for compensation as notice. 

— Necessity of writing in general. 

—— Specification of injury. 

Time for giving notice. 

— In general. 

—— Hernia cases. 

— Requirement that notice be forthwith, immediate, or as soon as 
practicable. 

—— Compliance with requirements as to time in general. 

— Computation of time. 

Waiver and estoppel. 


2. EXCUSING WANT OF, OR DEFECT IN, NOTICE. 


1232. 
1233. 
1234. 
1235. 
1236. 
1237. 
1238. 
1239. 
1240. 
1241. 
1242. 
1243. 
1244. 
1245. 
1246. 
1247. 
1248. 
1249. 
1250. 
1251. 
1252. 
1253. 
1254. 


1255. 
1256. 


In general. 

Ignorance of statutory requirements. 

Absence of knowledge of injury or extent thereof. 

Representations, promises, and fraudulent acts of employer. 

Accident, mistake, or unforeseen cause. 

Physical or mental disability. 

Minority of employees or dependents. 

Actual notice or knowledge in general. 

What constitutes knowledge. 

Time of knowledge. 

Knowledge of agent or representative in general. 

—— In general. 

— Corporate officers and agents in general. 

— Other employees. 

— Physicians and surgeons. 

Knowledge of superintendents, managers, overseers, or foremen. 

—— In general. 

—— Superintendents and managers. 

Foremen. 

Want of prejudice. 

—— In general. 

—— Effect of actual notice. 

Acknowledgment of liability and payment of compensation or agreement 
therefor. 

Employer’s report of accident or notice of insurance. 

Discretion of court, commission, or board in determining sufficiency of 
excuse. 


(F) CLAIMS FOR COMPENSATION. 


1. IN GENERAL. 


1257. 
1258. 
1259, 


Necessity for making or filing. 
Persons entitled to make or file. 
On whom served or where filed. 


WORKERS’ COMPENSATION 44A Cal D 2d—38 


XVI. PROCEEDINGS TO SECURE COMPENSATION.—Continued. 
(F) CLAIMS FOR COMPENSATION.—Continued. 
1. IN GENERAL.—Continued. 
1260. Mode of service and filing. 
1261. Abandonment of claim. 


2. REQUISITES AND SUFFICIENCY. 


€>1262. In general. 
1263. Notice of accident as notice of claim or as including claim. 
1264. Necessity for writing. 
1265. Contents. 
1266. Different or distinct claims or claimants. 
1267. Defects and irregularities. 
1268. Amendments. 


3. TIME FOR MAKING OR FILING IN GENERAL. 


€=1269. In general. 
1270. Persons subject to limitations. 
1271. Applicability of general statutes of limitation. 
1272. Limitation as part of right or of remedy in general. 
1273. Laches and prematurity of proceedings. 
1274. Claims for death. 
1275. Refusal of payment. 
1276. Computation of limitations. 


1277. —— In general. 

1278. —— Date of accident. 

1279. —— Date of injury or disability in general. 
1280. —— Diseases; occupational diseases. 


1281. Commencement and prosecution of action. 
1282. New claim after withdrawal or dismissal of previous claim or proceeding. 


4, EXCUSING WANT OF, OR DEFECT OR DELAY IN MAKING CLAIM. 


€>1283. In general. 
1284. Incapacity or incompetency. 
1285. Minority of claimants. 
1286. Fraud or representations of employer or insurer. 
1287. Employer’s notice or knowledge of injury. 
1288. Employer’s failure to report accident. 
1289. Employer’s notice of insurance. 
1290. Return to work. 
1291. Payment of compensation or agreement therefor. 


1292. —— In general. 

1293. —— What constitutes payment, and nature of payments in general. 
1294, —— Payment of wages. 

1295. —— Medical and hospital services. 

1296. —— Agreement for compensation. 


1297. Ignorance of law or facts. 
1298. Non-residence of claimant. 
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XVI. PROCEEDINGS TO SECURE COMPENSATION.— Continued. 


(F) CLAIMS 


FOR COMPENSATION.—Continued. 


4. EXCUSING WANT OF, OR DEFECT OR DELAY IN MAKING CLAIM—Continued. 
1299. War. 


1300. Discretion of court or board to excuse delay or waive strict compliance. 


5. WAIVER AND ESTOPPEL. 


$1301. Necessity and sufficiency of claim in general. 
1302. Time of filing claim in general. 
1303. Acknowledgment of liability, payment of compensation, or rendition of 


medical services. 


1304. Failure to raise objections. 


(G) MEDICAL EXAMINATION. 


C1305. 
1306. 
1307. 
1308. 
1309. 
1310. 
1311. 
1312. 
its. 
1314. 
1315. 


In general. 

Right to examination in general. 
Authority of court or board. 

Time for application. 

Application and determination. 
By whom made. 

Place of examination. 

Nature and extent of examination. 
Second or further examination. 
Effect of failure to require, or to submit to, examination. 
Autopsy. 


(H) ARBITRATION. 


1316 
1317 
1317 


. Single arbitrator. 
. Committee or board of arbitration. 
.5. Mediation. 


(I) APPLICATION, PETITION, OR COMPLAINT. 


1318. 
1319. 
1320. 
1321. 
1322. 
1323. 
1324. 
1325. 
1326. 


In general. 

Sufficiency in general. 

Applicability of act. 

Right to bring proceedings. 

Notice and filing of claim. 

Time and place, and nature and extent of injury. 
Joinder of causes and election. 

Amended and supplemental pleadings. 
Demurrer or exception. 


(J) ANSWER OR NOTICE OF DEFENSE. 


1327 
1328 
1329 


1330. 
1331. 


1332 
1333 


. In general. 

. Time for answer. 

. Matters which must be pleaded. 

— In general. 

—— Absence of notice or claim, and limitations. 
. Admissions. 

. Amendment. 
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XVI. PROCEEDINGS TO SECURE COMPENSATION.—Continued. 
(K) ISSUES, PROOF, AND VARIANCE. 
€=1334. In general. 
1335. Matters which must be proved. 
1336. Evidence admissible under pleadings. 
1337. Variance. 


(L) PRESUMPTIONS AND BURDEN OF PROOF. 
1. IN GENERAL. 
€=1338. Presumptions in general. 
1339. Burden of proof in general. 
2. PARTICULAR MATTERS. 
€=1340. In general. 
1341. Jurisdiction. 
1342. Relationship of master and servant in general. 
1343. Persons and employments within act. 


1344. —— In general. 

1345. —— Employments within act. 

1346. —— Employments within state or federal laws. 
1347. —— Employers within act. 

1348. —— Employees within act. 

1349. —— Independent contractors and their employees. 


1350. Acceptance or election to come under act. 
1351. Dependency. 


1352. —— In general. 

1353. —— Widows and widowers. 

1354, —— Children and grandchildren. 

1355. —— Parents. 

1356. Injuries or death for which compensation may be had. 

1357. —— In general. 

1358. —— Injuries arising out of and in course of employment in general. 
1359. —— Injuries arising out of employment in general. 

1360. —— Injuries arising in course of employment in general. 

1361. —— Accidental nature of injury. 

1362. —— Accident as cause of disability or death. 

1363. —— Assaults by co-employees or third persons. 

1364. —— Diseases and internal injuries in general. 

1365. —— Particular diseases. 

1366. —— Aggravation or acceleration of previously impaired condition. 
1367. —— Hernia. 

1368. Defenses against claims for compensation. 

1369. —— In general. 

1370. —— Misconduct of employee in general. 

1371. —— Intoxication. 

1372. —— Suicide. 

1373. Amount and period of compensation. 

1374. —— In general. 

1375. —— Extent and duration of injury or disability. 

1376. —— Grounds for increasing, diminishing, or apportioning compensation. 


1377. —— Diminution of earning capacity, and availability of suitable work. 
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XVI. PROCEEDINGS TO SECURE COMPENSATION.— Continued. 


(L) PRESUMPTIONS AND BURDEN OF PROOF.—Continued. 
2. PARTICULAR MATTERS.—Continued. 


1378. —— Minimizing injury. 

1379. Proceedings for compensation. 
1380. —— In general. 

1381. —— Notice of injury. 

1382. —— Claim for compensation. 


(M) ADMISSIBILITY OF EVIDENCE. 
1383. In general. 

1384. Competency, relevancy, and materiality in general. 

1385. Hearsay. 
. Employment and parties thereto. 
. Acceptance or election to come under act. 
. Causes or circumstances of injury, disability or death in general. 
1389. Reports, certificates, or memoranda of accident. 
1390. Injury arising out of and in course of employment. 
1391. Injury as cause of disability or death. 
1392. Testimony and statements of employee or claimant. 
1393. Testimony and statements of employer. 
1394. Testimony and statements of other employees. 
1395. Medical testimony, statements, reports, and records. 
1396. —— In general. 
1397. —— Unsworn statements and reports. 
1398. Verdict of coroner’s jury. 
1399. Conduct and habits of employee. 
1400. Testimony taken by, and award and findings of, commission. 
1401. Condition and repair of premises after accident. 
1402. Nature and extent of disability. 
1403. Fact and nature of previous injury or disability. 
1404. Earnings, earning capacity, and amount of compensation. 
1405. Dependency. 


wo So OO 
OAD 


(N) WEIGHT AND SUFFICIENCY OF EVIDENCE. 
1. IN GENERAL. 
1406. Effect of statutory presumption. 
1407. Credibility. 
1408. Sufficiency in general. 
1409. Character of proof in general. 
1410. Testimony or statements of parties or persons injured in general. 
1411. Hearsay evidence. 
1412. Undisputed evidence. 
1413. Degree of proof in general. 
1414. Circumstantial evidence. 
1415. Opinion evidence. 


1416. —— In general. 

1417. —— Necessity of expert evidence. 

1418. —— Credibility and conflict with other evidence. 
1419. —— Sufficiency to sustain finding in general. 


1420. —— Certainty. 
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XVI. PROCEEDINGS TO SECURE COMPENSATION.—Continued. 


(N) WEIGHT AND SUFFICIENCY OF EVIDENCHE.—Continued. 
1. IN GENERAL.— Continued. 


1421. 
1422. 
1423. 
1424. 
1425. 
1426. 


Preponderance of evidence. 

Inferences from evidence. 

Reports of employer. 

Place of contract or injury and what law governs. 
Time of accident. 

Existence of insurance contract. 


2. EMPLOYMENTS WITHIN ACTS. 


C1427. 
1428. 


In general. 
Employment in interstate or intrastate commerce. 


3. EMPLOYERS WITHIN ACTS. 


1429 


1430. 
1431. 
1432. 
1433. 
1434. 


In general. 

Employment by agent or employee. 

Employers of particular number of employees. 

General and special employers, and change of employers. 
Simultaneous or successive employers of same employee. 
Partnership or partner. 


4. EMPLOYEES WITHIN ACTS. 


1435. 
1436. 
1437. 
1438. 
1439. 
1440. 
1441. 
1442. 
1443. 
1444. 
1445. 
1446. 
1447. 
1448. 
1449. 
1450. 
1451. 
1452. 
1453. 
1454. 
1455. 
1456. 

. —— Mechanics and repairmen in general. 


In general. 

Fact, manner, and basis of payment. 

Direction and control. 

Duration and termination of relation. 

Volunteers and substitutes. 

Minors. 

Casual employees in general. 

Employment in course of trade or business of employer. 
Employer and employee or other relationship in general. 
Public employees. 

Particular employees. 

— In general. 

— Salesmen, solicitors, and agents. 
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— Operators of vehicles and airplanes and their assistants. 


— Mechanical and repair workers. 

— Miners, excavators, and drillers or diggers of wells. 
Independent contractors. 

— In general. 

— Tests of relationship in general. 

—— Persons engaged in logging and lumbering. 

—— Miners, excavators, well diggers or drillers, and sin 
— Painters, decorators, and similar workers. 


nilar work. 


. —— Salesmen, solicitors, agents, collectors, and similar workers. 
9. —— Persons erecting, repairing, or demolishing building or structure. 
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XVI. PROCEEDINGS TO SECURE COMPENSATION.— Continued. 
(N) WEIGHT AND SUFFICIENCY OF EVIDENCE.—Continued. 
4. EMPLOYEES WITHIN ACTS.—Continued. 
1460. —— Persons engaged in hauling or in operation of vehicles. 
1461. Employees of contractor or subcontractor. 


5. ACCEPTA 


NCE OR ELECTION TO COME UNDER ACTS. 


©1462. In general. 


1463 
1464 


. Election by employer. 
. Election by employee. 


6. DEPENDENCY AND RELATIONSHIP. 


1465. 
1466. 
1467. 
1468. 
1469. 
1470. 
1471. 
1472. 
1473. 
1474. 
1475. 
1476. 
1477. 
1478. 
1479. 
1480. 
1481. 
1482. 
1483. 
1484. 
1485. 
1486. 


7. ACCIDEN 


1487. 
1488. 
1489. 
1490. 
1491. 
1492. 
1493. 
1494. 
1495. 
1496. 
1497. 
1498. 
1499. 
1500. 
1501. 
1502. 


In general. 

Existence of dependents in general. 
Character and degree of proof in general. 
Relatives and members of family in general. 
—— In general. 

— Surviving spouse and children. 

— Parents, brothers, and sisters. 
Husband and wife. 

—— In general. 

—— Existence and validity of marriage relation; common-law marriages. 
—— Living together. 

— Living apart in general. 

— Nonresidents and aliens. 

Children. 

Parents and persons in loco parentis. 

—— In general. 

— As affected by contributions of deceased in general. 
— Nonresidents and aliens. 

—— Partial dependency. 

—— Total dependency. 

Brothers and sisters. 

Grandparents and grandchildren. 


T OR INJURY AND CONSEQUENCES THEREOF. 

Injuries arising out of and in course of employment in general. 
Injuries arising out of employment in general. 
Injuries in course of employment in general. 

Fact of injury, and accidental nature in general. 
Existence and extent of disability in general. 

Injury as cause of disability in general. 

Death from accidents in general. 

Diseases, infections, and poisoning. 

—— In general. 

—— Poisoning in general. 

—— Infections in general. 

— Cuts, bruises, and abrasions of skin in general. 
— Blood poisoning. 

— Inhalation of gas, fumes, or dust. 

Particular diseases. 

—— In general. 
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XVI. PROCEEDINGS TO SECURE COMPENSATION.—Continued. 


(N) WEIGHT AND SUFFICIENCY OF EVIDENCE.—Continued. 
7. ACCIDENT OR INJURY AND CONSEQUENCES THEREOF .—Continued. 


1503. —— Anthrax. 

1504. —— Cancer. 

1505. —— Tumors, abscesses, and cysts. 
1506. —— Ulcers and fistulas. 

1507. —— Skin diseases. 

1508. —— Erysipelas. 

1509. —— Diseases of the lungs and respiratory system in general. 
1510. —— Influenza. 

1511. —— Pleurisy. 

1512. —— Pneumonia. 

1513. —— Tuberculosis. 

1514. —— Apoplexy. 

1515. —— Epilepsy. 

1516. —— Paralysis. 

1517. —— Vertigo, dizziness, and fainting. 
1518. —— Tetanus. 

1519. —— Heart diseases. 

1520. —— Disease or obstruction of blood vessels. 
1521. —— Kidney diseases. 

1522. —— Diabetes. 

1523. —— Appendicitis. 

1524. —— Rheumatism; lumbago. 

1525. —— Arthritis. 

1526. —— Fevers in general. 

1527. —— Typhoid fever. 

1528. —— Meningitis. 

1529. —— Mental and nervous diseases. 


1530. Occupational diseases. 
1531. Muscular strains and consequences of exertion in general. 


1532. —— In general; spinal injuries. 

1533. —— Internal injuries in general; back injuries. 

1534. —— Injuries to blood vessels in general. 

1535. —— Cerebral hemorrhages. 

1536. —— Injuries to heart. 

1537. Hernia. 

1538. —— In general. 

1539. —— Immediate descent or appearance of hernia. 

1540. —— Pre-existing hernia or weakened structural condition. 
1541. —— Death or disability resulting from hernia. 


1542. Aggravation or acceleration of disease or impaired condition in general. 
1543. Successive injuries and recurrence of disability. 
1544. Aggravation or acceleration of particular diseases. 


1545. —— In general. 

1546. —— Heart condition. 

1547. —— Diseased blood vessels. 
1548. ——— Cancer, tumors, and ulcers. 
1549. —— Tuberculosis. 


1550. —— Gonorrhea and syphilis. 
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XVI. PROCEEDINGS TO SECURE COMPENSATION.— Continued. 
(N) WEIGHT AND SUFFICIENCY OF EVIDENCE.—Continued. 
7. ACCIDENT OR INJURY AND CONSEQUENCES THEREOF.—Continued. 
1551. —— Impaired vision or hearing. 
1552. Injuries to eyes and impairment of vision. 
1553. Injuries to ears and impairment of hearing. 
1554. Injuries to sexual organs. 
1555. Customary acts and acts by consent, direction, or acquiescence of 
employer. 
1556. Negligence. 
7. Violation of safety regulations by employer. 
1558. Acts for personal comfort or convenience of employee. 
1559. Acts for individual purpose or benefit of employee. 
1560. Deviation from employer’s business. 
1561. Acts for benefit of coemployee or of third person. 
1562. Skylarking and practical joking. 
1563. Assaults; injuries inflicted for personal reasons. 


1563.1. —— In general. 

1564. _—— By coemployee. 

1565. _—— By other persons. 

1566. _—— Injuries by coemployee or third person for personal reasons. 


1567. Accidental shooting or stabbing. 

1568. Drowning. 

1569. Storms and floods. 

1570. Injuries by lightning. 

1571. Sunstroke or heat prostration. 

1572. Exposure to cold and wetting. 

1573. Injuries before or after working hours. 

1574. Going to or from work. 

1575. Going to or from meals. 

1576. Employee away from working place. 

1577. Place of injury with reference to plant or premises of employer. 
1578. —— In general. 

1579. —— Outside workers. 

1580. Explosions and fires. 

1581. Injuries in operation, care, or repair of vehicles in general. 
1582. Injuries by trains or cars in general. 

1583. Injuries in use or operation of elevators. 

1584. Injuries in operation of aircraft. 

1585. Loading or unloading cars or vehicles. 

1586. Injuries by insects or animals. 

1587. Injuries by slipping, tripping, or falls in general. 


1588. —— In general. 

1589. —— Proof of fact of fall. 

1590. —— Accidental character. 

1591. —— Cause. 

1592. —— Relation to employment in general. 

1593. —— As cause of injury or disability in general. 


1594. Injuries by objects falling or thrown. 
1595. Jolts and jars. 
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XVI. PROCEEDINGS TO SECURE COMPENSATION.—Continued. 


(N) WEIGHT AND SUFFICIENCY OF EVIDENCE.—Continued. 
7. ACCIDENT OR INJURY AND CONSEQUENCES THEREOF.—Continued. 


1596. 
1597. 


Electric shock and burns. 
Public employees in general. 


8. DEFENSES AGAINST CLAIM FOR INJURY. 


C1598. 
1599. 
1600. 
1601. 
1602. 
1603. 
1604. 
1605. 
1606. 
1607. 


In general. 

Negligence of employee and assumption of risk. 

Serious, intentional, or willful misconduct. 

Injury caused by employee’s willful intention to injure another. 
Disobedience of rules, orders, and warnings in general. 
Violation of laws and regulations. 

Intoxication. 

Failure to use safety appliances. 

Intentional self-injury. 

Suicide. 


9. AMOUNT AND PERIOD OF COMPENSATION. 


1608. 
1609. 
1610. 
1611. 
1612. 
1613. 
1614. 
1615. 
1616. 
1617. 
1618. 
1619. 
1620. 
1621. 
1622. 
1623. 
1624. 
1625, 
1626. 


1627. 
1628. 
1629. 
1630. 
1631. 
1632. 
1633. 
1634. 
1635. 
1636. 
1637. 
1638. 
1639. 


Disfigurement. 

Earnings or wages in general. 
— In general. 

— Annual or monthly. 

— Weekly. 

— Daily or hourly. 

— Loss of time. 

— Wages of employees of same class. 
Average earnings. 

—— In general. 

— Annual or monthly. 

— Weekly. 

—— Daily. 

Possible increase of wages. 
Harning capacity before injury. 
Impairment of earning capacity. 
—— In general. 

— Actual earnings. 


—— Unemployment, efforts to obtain employment, and offers of employ- 
ment. 


Compensation for disability in general. 

— In general. 

—— Amount and period of compensation in general. 
—— Disability from injury and from disease or other cause. 
—— Termination of disability in general. 

—— Temporary disability in general. 

—— Permanent disability in general. 

— Retraining compensation. 

Compensation for total disability in general. 

—— In general. 

—— Temporary disability in general. 

—— Duration of temporary disability. 

—— Permanent disability. 
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(N) WEIGHT AND SUFFICIENCY OF EVIDENCE.—Continued. 
9. AMOUNT AND PERIOD OF COMPENSATION.—Continued. 


1640. Compensation for partial disability in general. 


1641. —— In general. 

1642. —— Temporary disability. 

1643. —— Permanent disability. 

1644. —— Extent of disability in general; percentage awards. 


1645. Compensation for temporary total and permanent partial disability. 
1646. Compensation for particular and scheduled injuries. 


1647. —— In general. 

1648. —— Diseases. 

1649. —— Agegravation of disease or impaired condition. 
1650. —— Muscular strains and internal lesions in general. 
1651. —— Hernia. 

1652. —— Injuries to head, neck, or face, in general. 
1653. —— Injuries to back in general. 

1654. —— Injuries to spine. 

1655. —— Injuries to hip. 

1656. —— Loss of, or injury to, leg in general. 

1657. —— Loss of use of leg. 

1658. —— Loss of, or injury to, foot or toes in general. 
1659. —— Loss of use of foot or toes. 

1660. —— Loss of, or injury to, arm in general. 

1661. —— Loss of use of arm. 

1662. —— Loss of, or injury to, hand or fingers in general. 
1663. —— Loss of use of hand or fingers. 

1664. —— Loss or impairment of eye or vision in general. 
1665. —— Loss or impairment of vision of one eye. 

1666. —— Loss or impairment of vision of both eyes. 
1667. —— Previous loss or impairment of vision. 

1668. —— Injuries to ears and impairment of hearing. 
1669. —— Sunstroke and heat prostration. 

1670. —— Electric shock and burns. 

1671. —— Several injuries. 


1672. Minimizing or aggravating injury. 

1673. Compensation for death. 

1674. Injuries involving misconduct of employer. 
1675. Injuries involving misconduct of employee. 


10. KNOWLEDGE OR NOTICE OF ACCIDENT, INJURY, OR DISABILITY. 


1676. In general. 
1677. Excuse for failure to give, or delay in giving, notice in general. 
1678. Actual knowledge in general. 
1679. Knowledge of agent or representative. 
1680. Prejudice from failure to give, or delay in giving, notice. 


11. CLAIM OR PETITION FOR COMPENSATION AND INSTITUTION OF PROCEEDINGS. 


€=1681. In general. 
1682. Time for filing claim or instituting proceedings. 
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(N) WEIGHT AND SUFFICIENCY OF EVIDENCE.—Continued. 
11. CLAIM OR PETITION FOR COMPENSATION AND INSTITUTION OF PROCEEDINGS.—Contin- 


ued. 


1683. 


1684. 


Excuses for failure to make, or delay in making claim, and tolling of 
statute. 
Prejudice from delay in making, or failure to make, claim. 


(0) AFFIDAVITS AND DEPOSITIONS. 


1685. 
1686. 


Affidavits. 
Discovery and depositions. 


(P) HEARING OR TRIAL. 
1. IN GENERAL. 


1687. 
1688. 
1689. 
1690. 
1691. 
1692. 
1693. 
1694. 


In general. 

Necessity of trial or hearing. 

Notice. 

Time, place, and adjournment. 

Scope and extent; matters and evidence considered. 
Right to open and close. 

View and inspection. 

Personal examination of claimant. 


2. PRODUCTION AND RECEPTION OF EVIDENCE AND EXAMINATION OF WITNESSES. 


1695. 
1696. 
1697. 
1698. 
1699. 
1700. 
1701. 
1702. 
1703. 


Production and reception of evidence. 

— In general. 

—— Right to introduce. 

— Formal introduction. 

— Taking ex parte. 

— Order of proof. 

— Reopening hearing. 

— Effect of evidence admitted without objection. 
Summoning and examining witnesses. 


3. QUESTIONS OF LAW AND FACT. 


1704. 
1705. 
1706. 
1707. 
1708. 
1709. 
1710. 
(Ale 
W712. 
1713. 
1714. 
1715. 


1716. 


LEGER 


1718. 
TD, 
1720. 


In general. 

Mixed questions of law and fact. 

Employments included. 

Employers within intent of acts. 

Employees within intent of acts. 

— In general. 

—— Independent contractors. 

Acceptance or election to come under act. 
Dependents entitled to compensation. 

— In general. 

— Spouses living apart. 

— Extent of dependency. 

Injuries for which compensation may be had in general. 
Remote and proximate consequences. 

Arising out of and in the course of employment. 
— In general. 

— Going to or from work. 
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(P) HEARING OR TRIAL.—Continued. 
3. QUESTIONS OF LAW AND FACT.—Continued. 
1721. Intoxication and serious and willful misconduct of employee. 
1722. Amount and period of compensation. 


1723. —— In general. 
1724. —— Compensation for disability. 
1725. —— Minimizing injury. 


1726. Proceedings to secure compensation. 


4. JURY TRIAL. 
1727. In general. 
1728. Instructions. 
1729. Verdict and findings. 
5. REFERENCE. 
1730. In general. 
1731. Province of arbitrator or referee. 
6. FINDINGS OF FACT AND CONCLUSIONS OF LAW BY BOARD, COMMISSION, OR COURT. 
©1732. Necessity. 


1733. —— In general. 
1734. —— Admitted or stipulated facts. 
1735. —— Issues not involved or presented. 


1736. Character of finding as one of fact or law. 
1737. Form, contents, and sufficiency. 


1738. —— In general. 

1739. —— Separate statement of findings of fact and conclusions of law. 
1740. —— Opinion or reasons. 

1741. —— Recital of evidence. 

1742. —— Conclusions or belief. 

1743. —— Definiteness and certainty. 

1744. —— Ultimate or evidentiary facts. 


1745. Conformity to evidence. 
1746. Conformity to issues. 
1747. Inconsistent findings and conclusions. 


1748. —— In general. 

1749. —— Findings of fact as supporting conclusions of law. 
1750. ——— General and specific findings. 

1751. Particular facts and conclusions. 

1752. —— In general. 

1753. —— Causes and circumstances of injury. 

1754. —— Persons entitled and dependency. 

1755. —— Disability. 

1756. —— Earnings and impairment of earning capacity. 
1757. —— Employment in interstate commerce. 

1758. —— Notice of injury and claim of compensation. 


1759. Modification and correction. 
1760. Construction and operation. 
1761. —— In general. 

1762. —— Implied findings. 
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(P) HEARING OR TRIAL.—Continued. 
6. FINDINGS OF FACT AND CONCLUSIONS OF LAW BY BOARD, COMMISSION, OR COURT. 


—Continued. 
1763. —— Effect of failure to find. 
1764. Conclusiveness and effect. 


(Q) AWARD OR JUDGMENT. 


1765. 
1766. 
1767. 
1768. 
1769. 
1770. 
ile 
1772. 
1773. 
1774. 
1775. 
L716; 
Wet 
1778. 
Tee: 
1780. 
1781. 
1782. 
1783. 
1784. 
1785. 
1786. 
1787. 
1788. 
1789. 
1790. 
WED, 
GS 
1793. 


In general. 

Consent judgment, decree, or award. 

Form and contents and nature and extent of relief. 
— In general. 

— Amount and period of compensation. 
— Concurrent or consecutive payments. 
— Persons liable. 

— Persons entitled. 

Time for making or rendition. 

Notice of, and proceedings for, rendition or entry. 
Record. 

Conformity to pleadings, proof, and findings. 
Modification, amendment, and correction. 
—— In general. 

— Time for correction. 

Opening and vacating. 

—— In general. 

— Grounds in general. 

— Fraud or mistake. 

— Time for application or proceedings. 
— Proceedings to open or vacate. 

—— Effect. 

Equitable relief. 

Conclusiveness and effect. 

— In general. 

— Finality. 

— Matters concluded. 

— Persons concluded. 

— Collateral attack. 


(R) REHEARING AND NEW TRIAL. 


1794. 
1795. 
1726; 
ION 
1798. 
1799. 
1800. 
1801. 
1802. 
1803. 


Right and power to grant. 

Grounds. 

Proceedings to procure. 

—— In general. 

—— Time for application. 

— Notice. 

— Hearing and determination of application. 
—— Vacation of order. 

Proceedings on rehearing or at new trial. 
Successive applications. 
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(S) REVIEW BY BOARD OR COMMISSION. 


C1804. 


1805. 
1806. 
1807. 
1808. 
1809. 
1810. 
1811. 
1812. 
1813. 
1814. 
1815. 
1816. 
1817. 
1818. 
1819. 
1820. 
1821. 


Nature and form of remedy. 

Jurisdiction. 

Decisions reviewable. 

Right of review. 

Taking and perfecting proceedings for review. 
—— In general. 

— Notice. 

—— Petition, application, or other pleading. 
Record. 

Dismissal, hearing, and rehearing. 

Scope and extent of review in general. 

Trial de novo. 

— In general. 

— Issues and matters considered. 

— Evidence. 

—— Trial. 

Questions of law or fact and findings. 
Determination and disposition of proceeding. 


(T) REVIEW BY COURT. 


1. IN GENERAL. 


1822. 


1823. 
1824. 
1825. 
1826. 
1827. 


1828. 
1829. 
1830. 
1831. 


2. VENUE. 
1832. 


In general. 

Certification of questions of law. 

Appeal. 

Certiorari or writ of review. 

Action to set aside award or injunction proceedings. 
Jurisdiction. 

— In general. 

— Appeal. 

— Certiorari or writ of review. 

— Action to set aside or injunction proceedings. 


In general. 


3. DECISIONS REVIEWABLE. 


1833. 
1834. 
1835. 
1836. 


In general. 

On appeal. 

On certiorari or writ of review. 
In action to set aside award. 


4. RIGHT OF REVIEW. 


€=1837. Persons entitled. 
1838. —— In general. 
1839. —— Nonresidents. 
1840. —— State or state officer. 


1841. Estoppel, waiver, or agreements affecting right. 


1842. 


In general. 
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(T) REVIEW BY COURT.—Continued. 
4. RIGHT OF REVIEW.—Continued. 
1843. —— Payment and performance of award. 


1844. —— Acceptance of payments. 


5. PRESENTATION AND RESERVATION BELOW OF GROUNDS OF REVIEW. 
1845. Necessity. 


1846. —— In general. 

1847. —— Theory of claim or defense. 

1848. —— Jurisdiction and venue. 

1849. —— Time to proceed and limitations. 

1850. —— Parties. 

1851. —— Notice of injury and claim for compensation. 

1852. —— Pleadings. 

1853. —— Trial or hearing. 

1854. —— Arbitration, reference, and proceedings thereon. 

1855. —— Evidence, depositions, and witnesses. 

1856. —— Award or judgment. 

1857. —— Proceedings for rehearing. 

1858. Form and sufficiency. 

1859. —— In general. 

1860. —— Definiteness and certainty. 

1861. —— Objections and exceptions and rulings thereon in general. 

1862. —— Request for instructions. 

1863. —— Request for special findings. 

1864. —— Application for rehearing. 

1865. —— Application, or claim, for review. 

1866. —— Motion for new trial or in arrest of judgment. 
6. PARTIES. 


1867. Proper and necessary parties generally. 
1868. Designation and description. 
1869. New parties and change of parties. 
1870. Death. 
1871. Defects, objections, and amendment. 


7. TAKING AND PERFECTING PROCEEDINGS FOR REVIEW. 


1872. In general. 
1873. Time for proceeding. 


1874. —— In general. 

1875. —— Prematurity. 

1876. —— When time begins to run (notice). 

1877. —— Effect of proceedings for rehearing, new trial, or correction of 
award. 

1878. —— Excuse for delay, and extension of time. 

1879. —— Waiver of objections. 

1880. —— Effect of delay. 

1881. —— Evidence of timely appeal; proof. 

1882. Notice. 

1882.1. —— In general. 


1883. _—— Necessity and waiver. 
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(T) REVIEW BY COURT.—Continued. 
7. TAKING AND PERFECTING PROCEEDINGS FOR REVIEW.—Continued. 
1884. —— Sufficiency. 
1885. Process or writ. 
1886. Petition or application. 


1887. —— In general. 
1888. —— Certiorari. 
1889. —— Suit to set aside award. 


1890. Answer or return. 
1891. Reply. 
1892. Necessity of bond or other security. 


8. EFFECT OF PROCEEDINGS FOR REVIEW AND SUPERSEDEAS OR STAY. 
1893. Effect of institution or perfection of proceedings for review. 
1894. Supersedeas or stay. 


9. RECORD. 
1895. In general. 
1896. Bill of exceptions. 
1897. Abstract. 
1898. Case. 
1899. Agreed statement of facts. 
1900. Transcripts. 
1901. Transmission. 
1902. Defects, objections, and amendment. 
1903. Conclusiveness of record. 
1904. Questions presented for review. 
1905. Matters not apparent of record. 


10. ASSIGNMENTS OF ERROR AND BRIEFS. 
1906. Assignments of error. 
1907. Briefs. 


11. DISMISSAL, WITHDRAWAL, ABANDONMENT, HEARING, AND REHEARING. 
1908. Dismissal, withdrawal, or abandonment of appeal. 
1909. Submission and hearing; rehearing. 


12. SCOPE AND EXTENT OF REVIEW IN GENERAL. 
1910. In general. 
1911. Matters or evidence considered. 
1912. Questions considered. 
1913. Review when facts not found or insufficiently found. 
1914. Trial de novo in general. 
1915. Issues and matters considered on trial de novo. 


1916. —— In general. 

1917. —— Limitation to original claim. 
1918. Pleadings on trial de novo. 

1919. —— In general. 

1920. —— Issues, proof, and variance. 
1921. Evidence on trial de novo. 

1922. —— In general. 


1923. —— Burden of proof. 
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(T) REVIEW BY COURT.—Continued. 
12, SCOPE AND EXTENT OF REVIEW IN GENERAL.—Continued. 


1924. —— Weight and sufficiency. 

1925. Trial on trial de novo. 

1926. —— In general. 

1927. —— Submission of issues to jury. 

1928. —— Direction of verdict and demurrer to evidence. 
1929. —— Instructions. 

1930. —— Findings. 

1931. —— Verdict. 


1932. New trial after trial de novo. 

1933. Errors waived in appellate tribunal. 

1934. Parties entitled to allege error. 

1935. Presumptions and burden of showing error. 
1936. Discretion. 

1937. Harmless error. 


12A. QUESTIONS OF LAW OR FACT, FINDINGS, AND VERDICT. 


€>1938. In general. 
1939. Review of decision of department, commission, board, officer, or arbitra- 


tor. 
1939.1. ——— In general; questions of law or fact. 
1939.2. ——— Review of fact questions in general. 
1939.3. ——— Conclusiveness of administrative findings in general. 
1939.4. —— Sufficiency of evidence in support. 


(1). In general. 

(2). “Some” or “any” evidence. 
(3). Competent evidence. 

(4). Substantial evidence. 


1939.5. ——— Conflicting evidence. 

1939.6. ——— Weight of evidence and credibility of witnesses. 

1939.7. ——— Inferences or conclusions from facts proved. 

1939.8. ——— Expert testimony. 

1939.9. —— Findings against claimant or party having burden of proof. 
1939.10. —— Concurrence or disagreement of administrative authorities. 
1939.11. —— Particular findings. 


(1). In general. 

(2). Jurisdictional facts. 

(3). Employments, employers, and employees. 

(4). Dependency and relationship. 

(5). Accident or injury and consequences thereof in general. 
(6). Cause of death. 

(7). Injuries arising out of and in course of employment. 
(8). Defenses against claims. 

(9). Amount and period of compensation. 

(10). Knowledge or notice of accident, injury, or disability. 


(11). Claim or petition for compensation and time for institution of 
proceedings. 
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1939.12. —— Occupational disease cases. 
1940. Review of court’s decision in action for compensation. 
13. DETERMINATION AND DISPOSITION OF PROCEEDING. 
1941. In general. 
1942, Rendering final or independent judgment. 
1943. Form and contents of judgment or decree. 
1944. Affirmance. 
1945. Modification. 
1946. Reversal. 
1947. Annulment, vacation, and setting aside of award. 
1948. Dismissal or nonsuit of cause. 
1949. Remand in general. 
1950. Instructions on remand. 
1951. Further proceedings before board, commission, or trial court. 


1952. Amendment, modification, or setting aside of appellate decision, and 
collateral attack. 


1953. Successive appeals. 
14. PROCEEDINGS FOR FURTHER REVIEW. 
1954. Nature and form of remedy. 
1955. Jurisdiction. 
1956. Decisions reviewable. 
1957. Right of review. 
1958. Presentation and reservation below of grounds for review. 
1959. Parties. 
1960. Taking and perfecting proceedings for review. 
1961. Assignment of error. 
1962. Record. 
1963. Dismissal of appeal. 
1964. Scope and extent of review. 
1965. Parties entitled to allege error. 
1966. Presumptions. 
1967. Discretion of lower court. 
1968. Harmless error. 
(1). In general. 
(2). Rulings as to evidence in general. 
(3). Admission of evidence. 
(4). Exclusion of evidence. 
(5). Argument and conduct of counsel. 
(6). Submission of issues to jury. 
(7). Instructions. 
(8). Findings, award, or judgment. 
1969. Questions of law or fact, findings, and verdict. 
1970. Determination and disposition of cause. 


1971. —— In general. 
1972. —— Affirmance. 
1973. —— Modification. 


1974. —— Reversal. 
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(T) REVIEW BY COURT.—Continued. 
14. PROCEEDINGS FOR FURTHER REVIEW.—Continued. 
1975. —— Remand. 
1976. —— New trial. 
1977. Rehearing. 
15. LIABILITY ON BONDS AND SECURITIES. 
€=1978. In general. 
1979. Determination of liability. 


(U) COSTS, EXPENSES, AND ATTORNEY'S FEES. 
€=1980. Attorney’s fees. 


1981. —— In general. 

1982. —— On appeal or proceeding to set aside award. 
1983. —— Amount. 

1984. —— Payment and commutation. 

1985. —— Lien. 

1986. Costs. 

1987. —— In general. 

1988. —— On appeal. 


1989. Expenses. 


XVII. INCREASE, DIMINUTION, TERMINATION, REINSTATEMENT, OR ADDI- 
TIONAL AWARD OF DISABILITY COMPENSATION. 
(A) AWARDS GENERALLY. 
1. ADJUSTMENT OR TERMINATION OF COMPENSATION. 
€=1990. In general. 
1991. Statutory regulation. 
1992. Awards, orders, or findings which may be altered or set aside. 


1993. —— In general. 

1994. —— Period of compensation. 

1995. —— Denial or termination of compensation. 
1996. —— Previously reviewed or modified award. 
1997. —— Judgments. 

1998. Power and jurisdiction. 

1999. —— In general. 

2000. Retroactive orders. 


2001. Conclusiveness of original award or judgment. 
2002. Necessity and sufficiency of grounds. 


2003. —— In general. 

2004. —— Good cause. 

2005. —— Change of condition in general. 

2006. —— What constitutes change of condition. 

2007. —— Injuries not included or considered in original award. 

2008. Subsequently ascertainable disability of another type (permanent, 
partial, or total). 

2009. —— Increase of disability. 

2010. —— Termination or decrease of disability. 

2011. —— Recurrence of disability. 


2012. —— Diminution or increase of earnings. 
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(A) AWARDS GENERALLY.—Continued. 
1. ADJUSTMENT OR TERMINATION OF COMPENSATION.—Continued. 


2013. 
2014. 
2015. 
2016. 
2017. 
2018. 
2019. 
2020. 
2021. 
2022. 
2023. 
2024. 
2025. 
2026. 
2027. 
2028. 
2029. 
2030. 
2031. 
2032. 
2033. 
2034. 
2035. 
2036. 
2037. 
2038. 
2039. 
2040. 
2041. 
2042. 
2043. 
2044. 
2045. 
2046. 
2047. 
2048. 
2049. 
2050. 
2051. 


2. REVIEW. 


2052. 
2053. 
2054. 
2055. 
2056. 
2057. 


Nature and form of proceedings. 

Objections to proceedings, and waiver. 

Time for application and limitations. 

—— In general. 

—— Permanent partial or total disability subsequently ascertainable. 
—— Other injuries in same accident not previously compensated. 
Reclassification. 

Conditions precedent in general. 

Notice of accident, application, trial, or hearing. 
Persons entitled to apply and parties to application. 
Pleading. 

—— In general. 

Issues, proof, and variance. 

Burden of proof. 

Presumptions. 

Admissibility of evidence. 

Weight and sufficiency of evidence. 

— In general. 

—— Hip, leg, and foot injuries. 

— Shoulder, arm, hand, and finger injuries. 
— Back and spine injuries. 

—— Eye injuries. 

— Head injuries. 

— Hernia or rupture. 

Dismissal before hearing. 

Hearing or trial. 

—— In general. 

— Scope and extent of inquiry. 

— Production and reception of evidence. 
— Questions of law or fact. 

—— Findings. 

Stay of proceedings. 

Determination or award. 

— In general. 

— Conformity to petition or application. 
— Conformity to evidence and findings. 
—— Relief granted. 

— Conclusiveness and effect. 

Rehearing. 


In general. 

Jurisdiction. 

Decisions and orders reviewable. 

Presentation and reservation below of grounds for review. 
Time for taking and perfecting proceeding for review. 
Record. 
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XVII. INCREASE, DIMINUTION, TERMINATION, REINSTATEMENT, OR ADDI- 
TIONAL AWARD OF DISABILITY COMPENSATION.—Continued. 


(A) AWARDS GENERALLY.—Continued. 
2. REVIEW.—Continued. 


2058. 
2059. 
2060. 
2061. 
2062. 
2063. 
2064. 


Evidence and matters considered. 
Presumptions. 

Matters of discretion. 

Questions of fact and sufficiency of evidence. 
Harmless error. 

Trial de novo. 

Determination and disposition. 


(B) AGREEMENTS AND SETTLEMENTS. 


2065 


2066. 
2067. 
2068. 
2069. 


2070 


2071. 
2072. 
2073. 
2074. 
2075. 
2076. 
2077. 
2078. 
2079. 


Right and power to modify or set aside. 

—— In general. 

— Conclusiveness of original claim or award. 
— What agreements or settlements are reviewable. 
—— Effect of satisfaction, receipt, or release. 
— Effect of nature of disability. 

Persons entitled to relief and jurisdiction. 
Nature and form of proceedings. 

Time for application and limitations. 

Conditions precedent; notice. 

Application. 

Evidence. 

Hearing or trial, and determination. 

Rehearing. 

Review. 


XVII. OFFENSES AND PENALTIES. 


2080. 
2081. 


Offenses and responsibility therefor. 
Enforcement. 


XIX. EMPLOYER’S REPORT OF ACCIDENT AND NOTICE OF DEATH TO BENE- 
FICIARIES. 


2082. 
2082.5 
2083. 


Report of accidents. 


5. Records of accidents or injuries. 


Notice of death to beneficiaries. 


XX. EFFECT OF ACT ON OTHER STATUTORY OR COMMON-LAW RIGHTS OF 
ACTION AND DEFENSES. 


(A) BETWEEN EMPLOYER AND EMPLOYEE. 
1, EXCLUSIVENESS OF REMEDIES AFFORDED BY ACTS. 


2084 
2085 
2086 
2087 


2088 
2089 
2090 


In general. 
Federal acts. 
Effect of municipal pensions or compensation. 


Failure to furnish, or negligence in furnishing medical or surgical 
treatment. 


Matters not within scope of acts in general. 
Persons and employments not within acts. 
Injuries not within acts. 
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(A) BETWEEN EMPLOYER AND EMPLOYEE.—Continued. 
1. EXCLUSIVENESS OF REMEDIES AFFORDED BY ACTS.—Continued. 


2091. 
2092. 
2093. 
2094. 
2095. 
2096. 
2097. 
2098. 
2099. 
2100. 
2101. 
2102. 


Diseases not within acts. 

Failure to comply with lawful requirements. 
Willful or deliberate act or negligence. 
Gross negligence. 

Failure to install or maintain safety devices. 
Violation of safety regulations. 

Violation of child labor laws. 

Rejection of act. 

Failure to comply with act. 

Failure to provide insurance or to secure compensation. 
Failure to give notice. 

Failure to pay compensation. 


2. ELECTION AND WAIVER OF REMEDIES. 


2103. 
2104. 
2105. 
2106. 
2107. 
2108. 
2109. 


In general. 

Election to take compensation. 

—— In general. 

— Proceedings to obtain, and award of compensation. 

— Acceptance of payments. 

— Right of infant to sue at law after election to take compensation. 


Right to sue statutory employer at law after election to take compensa- 
tion under statute. 


3. DEFENSES; ABROGATION OR MODIFICATION OF COMMON-LAW DEFENSES. 


2110 


yAb fi 
2112. 


2113. 
2114. 
2115. 
2116. 
ZALT. 


4. NEGLIGE 


2118. 
2119. 
2120. 
2121. 


5. ACTIONS. 


2122. 
2123. 
2124. 
2125. 
2126. 
2127. 
2128. 
2129. 


. In general. 

Contractual assumption of risk. 

Reduction of damages for contributory negligence; comparative negli- 
gence. 

Negligence of employee as sole cause of injury. 

Failure of employee to elect to come under act. 

Persons and employments not within acts. 

Simple tool doctrine. 

Willful act or misconduct of employee. 


NCE OF EMPLOYER AND MEASURE OF DAMAGES. 
Negligence of employer as essential to recovery. 
In general. 

— Statutory presumption of negligence. 
Limitation of recovery or measure of damages. 


In general. 

Declaration, petition, or complaint. 
—— In general. 

—— Exceptions from act. 

— Election not to come under act. 
—— Failure to comply with act. 
— Negligence. 

Plea, answer, or affidavit of defense. 
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(A) BETWEEN EMPLOYER AND EMPLOYEE.—Continued. 
5. ACTIONS.—Continued. 


2130. 
2131. 
2182. 
2133. 
2134. 
2135. 
2136. 
2187. 
2138. 
2139. 
2140. 
2141. 


Reply. 

Amended and supplemental pleadings. 
Demurrer or exception. 

Issues, proof, and variance. 
Presumptions and burden of proof. 
Admissibility of evidence. 

Weight and sufficiency of evidence. 
Trial in general. 

Questions for jury. 

Instructions. 

Verdict and findings. 

Review. 


(B) ACTION BY THIRD PERSON AGAINST EMPLOYER. 


1. IN GENERAL. 


€=2142. In general. 
2142.10. Indemnity or contribution. 
2142.11. —— In general. 
2142.15. —— Contribution. 
2142.20. —— Indemnity in general. 
2142.25. —— Indemnity, contractual. 
2142.30. —— Longshoremen or seamen, injuries to. 
2142.35. —— Products liability claims. 
2142.40. —— Comparative fault; apportionment of damages. 
2142.50. Actions by dependents, representatives, or survivors. 
2142.51. —— In general. 
2143. |©—— Action by parent for injury to child. 


2144. 


—— Action by spouse or child of injured employee. 


2. ACTION FOR DEATH BY WRONGFUL ACT. 


2145. 
2146. 
2147. 
2148. 
2149. 
2150. 
2151. 
2152. 
2153. 
2154, 


In general. 
Death of minor. 


Action by, or for benefit of, person not entitled to compensation. 
Employer’s nonacceptance of, or noncompliance with, act. 
Death resulting from willful act or omission or gross negligence. 


Option, election, waiver, or estoppel. 
Necessity for tort chargeable to employer. 
Defenses; abrogation of common law defenses. 


Effect of award, judgment, or finding in compensation proceeding. 


Procedure. 


2154.1. —— In general. 


2155. 
2156. 
2157. 


— Pleading. 
—— Evidence. 
—— Trial, judgment, and review. 
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(C) ACTION AGAINST THIRD PERSONS IN GENERAL FOR EMPLOYEE’S 
INJURY OR DEATH. 


1. RIGHT OF ACTION OF EMPLOYEE OR REPRESENTATIVE GENERALLY. 


C2158. 
2159. 
2160. 
2161. 
2162. 
2163. 
2164. 
2165. 


2166. 
2167. 
2168. 
2169. 
2170. 


In general. 

Relation of parties to compensation act and occupations covered thereby. 

What persons liable as third persons. 

— In general. 

—— Employer as third person. 

—— Lessor of property. 

—— Principal employer or employer of injured person. 

—— General, principal, or original contractor contracting with employer 
of injured person. 

—— Subcontractor contracting with employer of injured person. 

—— Subcontractor injuring employee of another subcontractor. 

—— Co-employee, or agent or officer of employer of injured person. 

— Vessel. 

Liability of third person dependent on place of injury. 


2. ELECTION OF REMEDIES. 


2171. 
2172. 


2173. 


2174. 
2175. 
2176. 
2177. 
2178. 
2179. 
2180. 
2181. 
2182. 
2183. 
2184. 
2185. 


2186. 


2187. 


In general. 


Limitation of effect of election to cases of furtherance of common 
enterprise or accomplishment of same or related purposes. 


Election by particular person in case of death by wrongful act (depen- 
dents, widow, representatives). 


Form and requisites of election of compensation. 

—— In general. 

Notice of election. 

— Agreement, settlement, or release. 

—— Making or filing claim or prosecuting compensation proceedings. 

— Award of compensation. 

— Accepting payment in general. 

—— Acceptance of payment in cases of death of employee. 

— Acceptance of payment under foreign statute. 

— Accepting loans, advances, or gifts. 

Accepting hospital, medical, or nursing expenses. 

Invalidity and avoidance of election; reinstatement or restoration of right 
to sue. 

Effect on employee’s right to sue of employer’s or insurer’s failure to sue, 
or permitting employee to sue. 

Evidence and questions of law or fact as to election. 


3. RIGHT OF EMPLOYER OR INSURER TO REMEDY OF EMPLOYEE OR EMPLOYEE’S REPRE- 
SENTATIVE. 


2188. 
2189. 
2190. 


2191. 
2192. 
2193. 
2194. 


In general. 

Subrogation or assignment in general. 

Right of insurer to remedy against third person or to reimbursement in 
general. 

Subrogation of or assignment to insurer. 

Rights as to cause of action based on employee’s death. 

—— In general. 

— Rights of insurer. 


WORKERS’ COMPENSATION 44A Cal D 2d—62 


XX. EFFECT OF ACT ON OTHER STATUTORY OR COMMON-LAW RIGHTS OF 
ACTION AND DEFENSES.—Continued. 


(C) ACTION AGAINST THIRD PERSONS IN GENERAL FOR EMPLOYEE'S 


INJURY OR DEATH.—Continued. 
3. RIGHT OF EMPLOYER OR INSURER TO REMEDY OF EMPLOYEE OR EMPLOYEE’S REPRE- 
SENTATIVE.—Continued. 


2195, 


2196. 
2197. 


2198. 
2199. 
2200. 
2201. 


2202. 
2203. 


2204. 
2205. 


Exclusive or concurrent right as between employer or insurers and 
employee or dependents to sue and recover. 

Necessity, sufficiency, and validity of claim for compensation. 

Necessity and sufficiency of award of, agreement for, or payment of, 
compensation. 

Notice by employer to employee. 

Notice by employer to tort-feasor. 

Persons liable as third persons or persons other than employers. 

Liability of third person to employee or dependents and succession to 
right of employee or dependents. 

—— In general. 

—— Settlement or release or attempted settlement as admission of 
liability. 

Assignment by employer or insurer. 

Waiver or loss by employer or insurer of right to sue. 


4, DEFENSES. 


2206. 
2207. 
2208. 
2209. 
2210. 
2211. 
2212. 
2213. 
2214, 


To employee’s right of action. 

—— In general. 

— Settlement or release by employer or insurer. 

To employer’s or insurer’s right of action. 

—— In general. 

—— Employee’s contributory negligence or assumption of risk. 

—— Negligence, wrong, or estoppel of employer. 

— Settlement or release by employee or personal representative. 

—— Employee’s recovery of damages against third party as bar to 
employer’s or insurer’s action. 


5. ACTIONS AND PROCEEDINGS. 


€2215. 
2216. 
2217. 
2218. 
2219, 
2220. 


2221. 


2222. 


2223. 
2224. 
2225, 
2226. 
2227. 
2228. 
2229. 
2230. 


2231. 


In general. 

Time to sue, successive actions, and limitations. 
Abatement and revival. 

Parties. 

—— In general. 

—— Action in name of employer or insurer. 


—— Action in name of employee, dependents, or personal representa- 
tive. 


— Action in name of state. 

—— Proper and necessary parties. 

—— Joinder. 

—— New parties, intervention, and substitution. 
Pleading. 

— In general. 

—— Declaration, complaint, or petition. 

—— Plea or answer. 

— Verification. 

—— Issues, proof, and variance. 
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INJURY OR DEATH.—Continued. 
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2232. Evidence. 


2232.1. —— In general. 

2233. .—— Presumptions and burden of proof. 
2234. —— Admissibility. 

2235. —— Weight and sufficiency. 

2236. Trial. 

2237. —— In general. 

2238. —— Instructions. 

2239. —— Questions of law or fact. 


2240. Judgment and relief. 
2241. New trial. 
2242. Appeal and error. 

6. AMOUNT AND ITEMS OF RECOVERY. 


€=2243. Action by employee, dependents, or personal representative. 
2244. Action by or on behalf of employer or insurer. 


2245. In general. 
2246. Medical, nursing, hospital, and burial expenses. 
2247, Expenses of investigation and litigation (attorney’s fees). 


7. RIGHT TO PROCEEDS OF ACTION OR SETTLEMENT. 
<=2248. In general. 
2249. Rights of employee or dependent. 
2250. Rights of employer or insurer. 
2251. —— In general. 
2252. —— Lien of employer or insurer. 


(D) ACTION AGAINST PHYSICIAN OR SURGEON FOR MALPRACTICE. 
€=2253. Rights of employee or his dependents. 
2254. Rights of employer or insurer as subrogee or transferee. 
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XVI. PROCEEDINGS TO SECURE 
COMPENSATION.—Cont’d 


(N) WEIGHT AND SUFFICIENCY 
OF EVIDENCE. 


1. IN GENERAL. 


1406. Effect of statutory presumption. 


Library references 
C.J.S. Workmen’s Compensation § 547(1) et 
seq. 
1407. Credibility. 


Library references 
C.J.S. Workmen’s Compensation § 547(1) et 
seq. 


Cal. 1968. Workmen's Compensation 
Board must accept as true intended meaning of 
testimony both uncontradicted and  unim- 
peached. 

McAllister v. Workmen’s Compensation Ap- 

peals Bd., 445 P.2d 313, 71 Cal.Rptr. 697, 
69 Cal.2d 408. 


Cal.App. 1 Dist. 1971. Both referee and 
Workmen’s Compensation Appeals Board must 
accept as true the intended meaning of evidence 
both uncontradicted and unimpeached. 

Vela v. Workmen’s Comp. Appeals Bd., 99 

Cal.Rptr. 387, 22 Cal.App.3d 513. 


Cal.App. 2 Dist. 1999. Workers’ compen- 
sation judge’s (WCJ) finding that witness, who 
testified that owner of medical groups was 
aware that technician was not authorized to 
take X-rays, was generally credible was entitled 
to deference in proceeding to foreclose groups’ 
liens for medical-legal reports, even though 
WCJ found that witness was not credible as to 
precisely when she told owner that technician 
was not authorized to take X-rays. 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Workers’ compensation judge (WCJ) may 
accept part of a witness's testimony as credible 
and reject other parts. 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1980. While neither judge 
nor Workers’ Compensation Appeals Board 
should blindly accept evidence without carefully 
judging its weight and credibility, as a general 
rule, Board must accept as true intended mean- 
ing of evidence both uncontradicted and unim- 
peached. 

Sully-Miller Contracting Co. v. Workers’ 

Comp. Appeals Bd., 166 Cal.Rptr. 111, 
107 Cal.App.3d 916. 


Cal.App. 2 Dist. 1967. Appeals board may 
disbelieve testimony of any witness, but it may 
not disregard that testimony and hold, in effect, 
that there is no such evidence. West’s Ann.La- 
bor Code, § 5908.5. 

Wilhelm v. Workmen’s Compensation Ap- 

peals Bd,, 62° Cal.Rpwry 829, 255. Cal. 
App.2d 30. 


1408. Sufficiency in general. 


Library references 


C.J.S. Workmen’s Compensation § 547(1) et 
seq. 


Cal. 1998. Award of workers’ compensa- 
tion benefits may not be based upon surmise, 
conjecture or speculation. 

LaTourette v. W.C.A.B., 951 P.2d 1184, 72 

Cal.Rptr.2d 217, 17 Cal.4th 644, rehear- 
ing denied. 


Cal. 1970. Denial of workmen's compen- 
sation benefits cannot rest upon mere suspicion 
or surmise of Workmen's Compensation Ap- 
peals Board, in view of policy to resolve all 
reasonable doubts in employee’s favor. 

Garza v. Workmen's Comp. App. Bd., 475 

P.2d 451, 90 Cal.Rptr. 355, 3 Cal.3d 312. 


Cal.App. 1 Dist. 1975. Requirement of lib- 
eral construction of Workmen's Compensation 
Act applies equally to court and to Workmen's 
Compensation Appeals Board, and applies to 
factual as well as_ statutory construction. 
West's Ann.Labor Code, § 3202. 

Hulbert v. Workmen’s Comp. Appeals Bd., 

121 Cal.Rptr. 239, 47 Cal.App.3d 634. 


Cal.App. 1 Dist. 1975. Policy that Work- 
men’s Compensation Act shall be liberally con- 
strued by courts with purpose of extending its 
benefits for protection of persons injured in the 
course of their employment applies to factual as 
well as statutory construction and any reason- 
able doubt whether disability is compensable 
will be resolved in favor of the employee. 
West's Ann.Labor Code, §8§ 3202, 4663, 4750. 

Gross v. Workmen's Comp. Appeals Bd., 

118 Cal.Rptr. 609, 44 Cal.App.3d 397. 


Cal.App. 1 Dist. 1969. Evidence before ap- 
peals board which, after deceased fireman's 
widow, who filed claim on behalf of herself and 
daughter, waived her claim, awarded full statu- 
tory death benefits to daughter indicated that 
widow and daughter were entitled to equal 
division of benefits. West’s Ann.Labor Code, 
§ 4703. 

City of Oakland v. Workmen's Compensa- 

tion Appeals Bd., 76 Cal.Rptr. 886, 271 
Cal.App.2d 555. 
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Cal.App. 1 Dist. 1964. Evidence sustained 
commission's finding as to worker's length of 
service. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 41 Cal.Rptr. 628, 231 Cal.App.2d 
a I 


Evidence sustained finding that worker’s 
microtraumata covered period of his employ- 
ment as construction laborer and that disability 
award should be prorated between two carriers 
covering employer during such period. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 41 Cal.Rptr. 628, 231 Cal.App.2d 
itt: 


Cal.App. 2 Dist. 1971. Any award, order 
or decision of Workmen's Compensation Ap- 
peals Board must be supported by substantial 
evidence in light of the entire record. 

Ross v. Workmen's Comp. Appeals Bd., 99 

Cal.Rptr. 79, 21 Cal.App.3d 949. 


©1409. Character of proof in general. 


Library references 


C.J.S. Workmen's Compensation § 547(1) et 
seq. 


Cal. 1970. Workmen's compensation 
award based solely upon conjectural evidence 
cannot be sustained. 

Garza v. Workmen’s Comp. App. Bd., 475 

P.2d 451, 90 Cal.Rptr. 355, 3 Cal.3d 312. 


Cal.App. 1 Dist. 1974. A workmen's com- 
pensation award based solely upon conjectural 
evidence cannot be sustained and a denial of 
compensation benefits cannot rest upon the 
Workmen’s Compensation Appeals Board's 
mere suspicion or surmise, in view of the policy 
of the law to resolve all reasonable doubts in 
employee's favor. 

Amico v. Workmen’s Comp. Appeals Bd., 

117 Cal.Rptr. 831, 43 Cal.App.3d 592. 


Cal.App. 1 Dist. 1953. In order to justify 
compensation award, it is not sufficient that 
referee or members of Industrial Accident Com- 
mission be satisfied as laymen of correctness of 
their view, but it is necessary that they reach 
their conclusion on basis of legally competent 
evidence. 

City and County of San Francisco v. Indus- 

trial Accident Commission, 256 P.2d 81, 
117 Cal.App.2d 455. 


Cal.App. 2 Dist. 1971. Workmen's Com- 
pensation Appeals Board is required to make 
finding on each major element which affects 
amount of compensation award and is prohibit- 
ed from entering award based on assumption or 
speculation. 

Argonaut Ins. Co. v. Workmen's Comp. 

App. Bd., 93 Cal.Rptr. 65, 15 Cal.App.3d 
436. 


Cal.App. 3 Dist. 1971. Evidence is not 
“substantial’’ and does not support conclusion 
of workmen's compensation appeals board 
where vital issue rests upon medical evidence 
and that which supports board’s order is based 
upon surmise, speculation, conjecture or guess. 

Stephens v. Workmen’s Comp. Appeals Bd., 

97 Cal.Rptr. 713, 20 Cal.App.3d 461. 


Cal.App. 3 Dist. 1954. An award of work- 
men's compensation cannot be based on sur- 
mise, conjecture, or speculation. 

U. S. Cas. Co. v. Industrial Acc. Commis- 

sion, 265 P.2d 35, 122 Cal.App.2d 427. 


Cal.App. 4 Dist. 1972. Any award or deci- 
sion of the Workmen’s Compensation Appeals 
Board must be supported by substantial evi- 
dence in the light of the entire record. 

Henson v. Workmen's Comp. Appeals Bd., 

103 Cal.Rptr. 785, 27 Cal.App.3d 452. 


Cal.App. 4 Dist. 1971. Although it is prov- 
ince of Workmen’s Compensation Appeals 
Board to make findings of fact and resolve 
conflicts in evidence, and opinion of single 
physician may constitute substantial evidence, 
decision of Board must be reasonable and find- 
ing must be supported by substantial evidence. 

Dill v. Workmen’s Comp. Appeals Bd., 95 

Cal.Rptr. 755, 18 Cal.App.3d 487. 


1410. Testimony or statements of parties or 
persons injured in general. 


Library references 
C.J.S. Workmen’s Compensation § 547(9). 


Cal.App. 1 Dist. 1959. In determining 
whether industrial injury to carpenter’s eye 
proximately caused subsequent loss of finger in 
using his power saw at home, Industrial Acci- 
dent Commission could properly give weight to 
carpenter's testimony that at time of using the 
power saw he was suffering from double vision 
and that he manipulated the saw in the usual 
manner. 

State Compensation Ins. Fund v. Industrial 


Acc. Commission, 1 Cal.Rptr. 73, 176 
Cal.App.2d 10. 
Cal.App. 1 Dist. 1951. In compensation 


proceedings, testimony of employee as to her 
loss of grasping power is evidence on that 
subject. 
New Amsterdam Cas. Co. v. Industrial Acc. 
Commission of Cal., 238 P.2d 1046, 108 
Cal.App.2d 502. 


Cal.App. 2 Dist. 1960. Where employee 
claimed to have suffered a back injury causing 
continued pain when he struck his back against 
an overhead beam as he raised up while work- 
ing in an attic, commission was entitled to 
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consider employee’s own testimony as against 
that of medical experts. 
Southern Counties Gas Co. of Cal. v. Indus- 
trial Acc. Commission, 5 Cal.Rptr. 758, 
182 Cal.App.2d 156. 


Cal.App. 4 Dist. 1971. Absent evidence to 
contrary, workmen’s compensation referee and 
board were required to assume truth of petition- 
er’s uncontradicted and unimpeached testimony 
respecting genuineness of his complaints. 

Baker v. Workmen’s Comp. Appeals Bd., 96 

Cal.Rptr. 279, 18 Cal.App.3d 852. 


©1411. Hearsay evidence. 


Library references 
C.J.S. Workmen's Compensation § 547(11). 


Cal. 1968. Hearsay is admissible in com- 
pensation hearing. West's Ann.Labor Code, 
§ 5708. 

McAllister v. Workmen's Compensation Ap- 

peals Bd., 445 P.2d 313, 71 Cal.Rptr. 697, 
69 Cal.2d 408. 


Cal.App. 1 Dist. 1956. Hearsay testimony 
may support a decision of the Industrial Com- 
mission. West’s Ann.Labor Code, 8§ 5708, 5709. 

City and County of San Francisco v. Indus- 

trial Acc. Commission, 298 P.2d 651, 142 
Cal.App.2d 494. 


Cal.App. 1 Dist. 1953. Hearsay testimony 
of incompetent witness is insufficient to support 
award in workmen's compensation proceeding. 

City and County of San Francisco v. Indus- 

trial Accident Commission, 256 P.2d 81, 
117 Cal.App.2d 455. 


1412. Undisputed evidence. 


Library references 


C.J.S. Workmen's Compensation § 547(1) et 
seq. 


Cal.App. 2 Dist. 1998. Workers’ Compen- 
sation Appeals Board (WCAB) must accept as 
true evidence which is uncontradicted and un- 
impeached. ; 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 78 Cal.Rptr.2d 448, 66 Cal. 
App.4th 1154. 


Cal.App. 2 Dist. 1978. Intended meaning 
of evidence, both uncontradicted and unim- 
peached, must generally be accepted as true by 
Workers’ Compensation Appeals Board in deter- 
mining earnings for purposes of temporary dis- 
ability. “West's Ann.Labor Code, § 4653. 

Westside Produce Co. v. Workers’ Comp. 

Appeals Bd., 146 Cal.Rptr. 498, 81 Cal. 
App.3d 546. 


Where evidence contained in wage state- 
ment offered by employer was to effect that 


employee’s employment was seasonal and 


would have ended on a particular date, and 
employee did not in any way rebut such evi- 
dence, a finding in accordance with such evi- 
dence should have been made in determining 
earnings for purposes of temporary disability. 
West’s Ann.Labor Code, § 4653. 
Westside Produce Co. v. Workers’ Comp. 
Appeals Bd., 146 Cal.Rptr. 498, 81 Cal. 
App.3d 546. 


1413. Degree of proof in general. 


Library references 


C.J.S. Workmen’s Compensation § 547(1) et 
seq. 


Cal.App. 2 Dist. 1994. Applicant for work- 
ers’ compensation benefits has burden of prov- 
ing industrial causation of injury by reasonable 
probability rather than as scientific certainty. 

Nash v. Workers’ Comp. Appeals Bd., 30 

Cal.Rptr.2d 454, 24 Cal.App.4th 1793, 
review denied. 


Cal.App. 3 Dist. 1966. All reasonable in- 
ferences must be indulged in to support findings 
of Workmen's Compensation Commission, but 
reasonable probability, not absolute certainty, is 
all that is required. West’s Ann.Labor Code, 
§ 5952. 

Pacific Emp. Ins. Group v. Workmen’s 

Compensation Appeals Bd., 55 Cal.Rptr. 
176, 247 Cal.App.2d 102. 


©1414. Circumstantial evidence. 


Library references 
C.J.S. Workmen's Compensation § 547(5). 


Cal.App. 3 Dist. 1963. | Where increased 
award is sought from employer on ground of 
serious and wilful misconduct because he alleg- 
edly subjected employee to dangerous situation, 
circumstantial evidence may justify or even 
compel finding of knowledge of dangerous situ- 
ation on part of employer in face of testimony 
avowing ignorance. West’s Ann.Labor Code, 
§ 4553. 

Dowden vy. Industrial Acc. Commission, 35 

Cal.Rptr. 541, 223 Cal.App.2d 124. 


©1415. Opinion evidence. 


Library references 
C.J.S. Workmen's Compensation § 547(10). 


©1416. —— In general. 


Cal. 1968. Medical report predicated upon 
incorrect legal theory and devoid of relevant 
factual basis, as well as medical opinion extend- 
ed beyond range of physician expertise, cannot 
rise to higher level than its own inadequate 
premises; and such reports do not constitute 
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evidence to support denial of full compensation 
for industrially caused disability. 
Zemke v. Workmen's Compensation Ap- 
peals Bd., 441 P.2d 928, 69 Cal.Rptr. 88, 
68 Cal.2d 794. 


Cal. 1968. Workmen's Compensation Ap- 
peals Board may rest decision in compensation 
proceeding only on medical reports that are 
germane. 

Berry v. Workmen's Compensation Appeals 

Bd., 441 P.2d 908, 69 Cal.Rptr. 68, 68 
Cal.2d 786. 


Cal. 1968. Workmen's Compensation Ap- 
peals Board is not entitled to rely on medical 
reports which it knows to be erroneous and it 
cannot rest a decision on medical reports which 
are no longer germane. West's Ann.Labor 
Code, § 3202. 

Jones v. Workmen's Compensation Appeals 

Bd., 439 P.2d 648, 67 Cal.Rptr. 544, 68 
Cal.2d 476. 


Cal.App. 1 Dist. 1974. Expert medical 
opinion which does not rest upon relevant facts 
or which assumes an incorrect legal theory 
cannot constitute substantial evidence on which 
Workmen's Compensation Appeals Board may 
rest its decision. 

Amico v. Workmen’s Comp. Appeals Bd., 

117 Cal. Rptr. 831, 43 Cal.App.3d 592. 


Cal.App. 2 Dist. 1995. It was not neces- 
sary for workers’ compensation claimant to 
present evidence to refute doctor’s apportion- 
ment of claimant's disability between her work 
time and non-work time since that apportion- 
ment was not based on a proper legal standard; 
claimant could reasonably presume that work- 
ers’ compensation judge (WCJ) would apply the 
correct standard in determining whether appor- 
tionment was appropriate based on the avail- 
able medical evidence. 

Martins v. Workers’ Comp. Appeals Bd., 47 

Cal.Rptr.2d 386, 40 Cal.App.4th 1090. 


Cal.App. 2 Dist. 1994. In relying on phy- 
sician’s opinion, Board of Workers’ Compen- 
sation Appeals may not isolate fragmentary 
portion of physician’s report or testimony and 
disregard other parts that contradict or nullify 
that portion. 

Rodriguez v. Workers’ Comp. Appeals Bd., 

27 Cal.Rptr.2d 93, 21 Cal.App.4th 1747, 
review denied. 


Cal.App. 2 Dist. 1992. Workers’ Compen- 
sation Appeals Board (WCAB) may not isolate 
part of physician’s opinion and disregard other 


parts that contradict or nullify portion on which 
WCAB relies. 

Paneno v. Workers’ Comp. Appeals Bd., 5 
Cal.Rptr.2d 461, 4 Cal.App.4th 136, re- 
hearing denied, modified, and publication 
ordered, review granted and opinion su- 
perseded 831 P.2d 249, 9 Cal.Rptr.2d 24, 
dismissed, remanded and ordered pub- 
lished 840 P.2d 266, 13 Cal.Rptr.2d 724. 


Cal.App. 2 Dist. 1991. For workers’ com- 
pensation purposes, physician's report and testi- 
mony must be considered as whole rather than 
in segregated parts, and when so considered, 
entire report and testimony must demonstrate 
physician's opinion is based upon reasonable 
medical probability. 

Rouseyrol v. Workers’ Comp. Appeals Bd., 

286 Cal.Rptr. 250, 234 Cal.App.3d 1476, 
review denied. 


Cal.App. 2 Dist. 1989. In evaluating evi- 
dentiary value of medical evidence, Workers’ 
Compensation Appeals Board must consider 
physician’s report and testimony as a whole, 
rather than in segregated parts and, when so 
considered, entire report and testimony must 
demonstrate physician’s opinion is based on 
reasonable medical probability. 

Bracken v. Workers’ Comp. Appeals Bd., 

262 Cal.Rptr. 537, 214 Cal.App.3d 246, 
opinion modified. 


Workers’ Compensation Appeals Board, in 
amending findings of workers’ compensation 
judge, improperly relied on isolated, fragmen- 
tary portions of physician’s deposition and later 
report while disregarding substantial evidence 
that tended to controvert isolated fragments 
relied on. 

Bracken v. Workers’ Comp. Appeals Bd., 

262 Cal.Rptr. 537, 214 Cal.App.3d 246, 
opinion modified. 


Cal.App. 2 Dist. 1979. In proceeding for 
workers’ compensation for permanent disabili- 
ty, Workers’ Compensation Appeals Board need 
not accept as binding testimony of any one 
expert as to claimant's physical impairment; 
Board should consider all the evidence tending 
to throw light on the issue. West's Ann.Labor 
Code, § 4660. 

Universal City Studios, Inc., v. Worker's 

Comp. Appeals Bd., 160 Cal.Rptr. 597, 99 
Cal.App.3d 647. 


Cal.App. 2 Dist. 1978. In deciding issue of 
apportionment the Workers’ Compensation Ap- 
peals Board may rely on expert medical opin- 
ion. West's Ann.Labor Code, 88 4663, 4750. 

Callahan v. Workers’ Comp. Appeals Bd., 

149 Cal.Rptr. 647, 85 Cal.App.3d 621. 


That compensation claim based on psychi- 
atric disability was too difficult to apportion did 
not excuse physician, the parties or Workers’ 
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Compensation Appeals Board from undertaking 
the task; anything less than best efforts either 
deprived the injured of the compensation to 
which he was entitled or impermissibly charged 
the employer with nonindustrial disability. 

West's Ann.Labor Code, § 4750. 
Callahan v. Workers’ Comp. Appeals Bd., 
149 Cal.Rptr. 647, 85 Cal.App.3d 621. 


In apportioning to preexisting psychiatric 
disability the physician must take care not to 
apportion to “pathology” or “‘predisposition’”’; 
further, the physician may not apportion based 
on a retroactive prophylactic restriction on a 
psychiatric basis. West's Ann.Labor Code, 
§§ 4663, 4750. 

Callahan v. Workers’ Comp. Appeals Bd., 

149 Cal.Rptr. 647, 85 Cal.App.3d 621. 


Cal.App. 2 Dist. 1971. If workmen's com- 
pensation appeals board relies at all on report 
and testimony of a medical examiner it must 
give full weight to all of the findings of that 
doctor, and may not omit a factor of disability 
described by him; an award which ignores such 
factors lacks substantial evidence to support it. 

Franklin v. Workmen’s Comp. Appeals Bd., 

96 Cal.Rptr. 201, 18 Cal.App.3d 682. 


Cal.App. 2 Dist. 1970. If Appeals Board 
relies on reports of examining physicians, it 
must give full weight to all the findings of such 
physicians and may not omit factor of disability 
unequivocally recognized by such physicians. 

Luchini v. Workmen's Comp. App. Bd., 86 

Cal.Rptr. 453, 7 Cal.App.3d 141. 


Cal.App. 2 Dist. 1968. Workmen's Com- 
pensation Appeals Board has power to choose 
among conflicting medical reports, but once it 
does so, it must give full weight to findings of 
doctor whose report it relies on. 

Mann v. Workmen’s Compensation Appeals 

Board, 71 Cal.Rptr. 237, 265 Cal.App.2d 


338. 
Cal.App. 3 Dist. 1978. Relationship — of 
judge, or Workers’ Compensation Appeals 


Board, to the rating specialist is one of fact 
finder to expert witness. 
State Comp. Ins. Fund v. Workers’ Comp. 
Appeals Bd., 146 Cal.Rptr. 513, 81 Cal. 
App.3d 586. 


The “instructions” submitted to the rating 
specialist by the judge or the Workers’ Compen- 
sation Appeals Board are simply findings of 
fact, and the specialist’s rating must be based 
upon such facts. 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 146 Cal.Rptr. 513, 81 Cal. 
App.3d 586. 


Rating expert erred in not basing his rating 
solely on the facts but, instead, changing it to 
conform to the Workers’ Compensation Appeals 


Board's apparent intent to obtain a higher rat- 
ing. 
State Comp. Ins. Fund v. Workers’ Comp. 
Appeals Bd., 146 Cal.Rptr. 513, 81 Cal. 
App.3d 586. 


Cal.App. 4 Dist. 1969. Opinion of single 
physician may constitute substantial evidence 
and may be adopted by appeals board. 

Spillane v. Workmen's Compensation Ap- 

peals Bd., 74 Cal.Rptr. 671, 269 Cal. 
App.2d 346. 


Cal.App. 4 Dist. 1968. The Workmen's 
Compensation Appeals Board may not rest its 
decision on medical reports that are no longer 
germane. 

Ryan v. Workmen’s Compensation Appeals 

Bd., 72 Cal.Rptr. 140, 265 Cal.App.2d 
654. 


Cal.App. 5 Dist. 1974. Expert medical 
opinions should not, in workmen’s compensa- 
tion proceedings, be read narrowly, taking only 
parts of sentences or single words; the main 
object is not to draw fine distinctions based on 
accurate definitions of words, but to ascertain 
the real idea expressed. 

Ferreira v. Workmen's Comp. Appeals Bd., 

112 Cal.Rptr. 232, 38 Cal.App.3d 120. 


Medical experts’ statements, which are 
merely legal conclusions and not medical opin- 
ions, do not constitute substantial evidence in 
workmen's compensation proceedings. West's 
Ann.Labor Code, § 5952. 

Ferreira v. Workmen's Comp. Appeals Bd., 

112 Cal.Rptr. 232, 38 Cal.App.3d 120. 


Medical reports and opinions are not sub- 
stantial evidence in workmen’s compensation 
proceeding if they are known to be erroneous, 
or if they are based on facts no longer germane, 
on inadequate medical histories and examina- 
tions or on incorrect legal theories. West's 
Ann.Labor Code, § 5952. 

Ferreira v. Workmen's Comp. Appeals Bd., 

112 Cal.Rptr. 232, 38 Cal.App.3d 120. 


©1417, —— Necessity of expert evidence. 


Cal.App. 1 Dist. 1994. Expert testimony 
was not required to prove that firefighter seek- 
ing workers’ compensation was exposed to as- 
bestos. West's Ann.Cal.Labor Code § 3212.1. 

Riverview Fire Protection Dist. v. Workers’ 

Comp. Appeals Bd., 28 Cal.Rptr.2d 601, 
23 Cal.App.4th 1120, rehearing denied, 
and review denied. 


Cal.App. 1 Dist. 1962. Industrial accident 
commission may determine question of perma- 
nency of injuries from evidence concerning ap- 
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plicant’s physical condition without aid of ex- 
pert testimony. 
W. P. Fuller & Co. v. Industrial Acc, Com- 
mission, 27 Cal.Rptr. 401, 211 Cal.App.2d 
9. 


Where lay and medical evidence is given of 
applicant's physical condition arising from in- 
dustrial injuries and from systemic disease or 
condition, commission from its vast experience 
may determine percentage of disability due to 
industrial injuries and that due to other causes 
without necessity of medical experts expressing 
percentages. 

W. P. Fuller & Co. v. Industrial Acc. Com- 

mission, 27 Cal.Rptr. 401, 211 Cal.App.2d 
9. 


Cal.App. 2 Dist. 1999. Medical record 
must contain the correct history and legal theo- 
ry necessary to support a finding of compensa- 
ble injury. 

Department of Corrections v. Workers’ 

Comp. Appeals Bd., 90 Cal.Rptr.2d 716, 
76 Cal.App.4th 810. 


Cal.App. 2 Dist. 1995. To support appor- 
tionment of workers’ compensation claimant’s 
disability between industrial and non-industrial 
causes, there must be medical evidence express- 
ly stating that apportioned disability is the result 
of the natural progression of a pre-existing, non- 
industrial condition and such non-industrial dis- 
ability would have occurred in the absence of 
the industrial injury. West’s Ann.Cal.Labor 
Code § 4663. 

Martins v. Workers’ Comp. Appeals Bd., 47 

Cal.Rptr.2d 386, 40 Cal.App.4th 1090. 


Cal.App. 2 Dist. 1983. Substantial medical 
evidence must be adduced to support a workers’ 
compensation award for a disability from a 
mental or nervous condition. 

Georgia-Pacific Corp. v. Workers’ Comp. 

Appeals Bd., 192 Cal.Rptr. 643, 144 Cal. 
App.3d 72. 


Cal.App. 2 Dist. 1981. Lay testimony may 
support the occurrence of injurious incidents 
which are employment related but lay testimony 
alone cannot establish psychiatric injury and 
expert medical evidence must support the prop- 
osition that the employment incidents are relat- 
ed to the development of the psychiatric condi- 
tion, West's Ann.Labor Code, § 3208.1. 

Insurance Co. of North America v. Work- 

ers’ Comp. Appeals Bd., 176 Cal.Rptr. 
365, 122 Cal.App.3d 905. 


Cal.App. 2 Dist. 1978. In resolving issue of 
apportionment of a psychiatric disability which 
is nonindustrial in part the Workers’ Compensa- 
tion Appeals Board must rely on expert medical 


opinion. West’s Ann.Labor Code, 

4750. 
Market Basket v. Workers’ Comp. Appeals 
Bd., 149 Cal.Rptr. 872, 86 Cal.App.3d 


VS te 


§§ 4663, 


Cal.App. 3 Dist. 1965. Where an issue is 
exclusively a matter of scientific medical knowl- 
edge, expert evidence is essential to sustain a 
finding of Industrial Accident Commission, and 
lay testimony or opinion in support of such 
finding does not constitute substantial evidence. 

Peter Kiewit Sons v. Industrial Acc. Com- 

mission, 44 Cal.Rptr. 813, 234 Cal.App.2d 
831. 


Expert testimony is necessary where truth 
is occult and can be found only by resorting to 
sciences, 

Peter Kiewit Sons v. Industrial Acc. Com- 

mission, 44 Cal.Rptr. 813, 234 Cal.App.2d 
831. 


In some cases issue of disability causation, 
while of a medical nature, is sufficiently within 
grasp of lay experience and understanding to 
permit a finding without expert medical evi- 
dence. 

Peter Kiewit Sons v. Industrial Acc. Com- 

mission, 44 Cal.Rptr. 813, 234 Cal.App.2d 


831. 
1418. —— Credibility and conflict with oth- 
er evidence. 
Cal. 1970. Factual determinations of 


Workmen's Compensation Appeals Board must 
be upheld if there is any substantial evidence in 
their support, and the relevant and considered 
opinion of one physician, though inconsistent 
with other medical opinions, may constitute 

substantial evidence. 
Place v. Workmen’s Comp. App. Bd., 475 
P.2d 656, 90 Cal.Rptr. 424, 3 Cal.3d 372. 


Cal. 1969. Factual determinations of 
workmen's compensation appeals board must 
be upheld if there is any substantial evidence in 
their support, and the relevant and considered 
opinion of one physician, though inconsistent 
with other medical opinions, may constitute 
substantial evidence. 

Smith v. Workmen's Compensation Appeals 

Bd., Los Angeles County, 455 P.2d 822, 
78 Cal.Rptr. 718, 71 Cal.2d 588. 


Cal.App. 1 Dist. 1983. As regards substan- 
tial evidence in support of findings by the Work- 
ers’ Compensation Appeals Board, medical re- 
ports and opinions are not substantial evidence 
if they are based on surmise, speculation, con- 
jecture or guess; nevertheless, words of conjec- 
ture in a medical report may be construed, in 
the proper context, as statements of medical 
probability, and the Board may choose the most 
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persuasive among conflicting medical reports. 
West's Ann.Cal.Labor Code § 5952(d). 
Scott Co. v. Workers’ Comp. Appeals Bd., 
188 Cal.Rptr. 537, 139 Cal.App.3d 98, 34 
A.L.R.4th 949. 


Cal.App. 1 Dist. 1973. Relevant and con- 
sidered opinion of one physician, although in- 
consistent with other medical opinions, may 
constitute substantial evidence in support of 
finding by board and expert medical opinion 
does not always constitute substantial evidence 
on which board may rest its decision. 

Redmond v. Workmen’s Comp. Appeals 

Bd., 111 Cal.Rptr. 530, 36 Cal.App.3d 
302. 


Cal.App. 1 Dist. 1971. Relevant and con- 
sidered opinion of one physician, though incon- 
sistent with other medical opinion, may consti- 
tute substantial evidence in support of order, 
decision or award in workman’s compensation 
proceeding. 

Vela v. Workmen’s Comp. Appeals Bd., 99 

Cal.Rptr. 387, 22 Cal.App.3d 513. 


Cal.App. 2 Dist. 1975. Workers’ Compen- 
sation Appeals Board did not err in relying on 
relevant judgment of single physician in making 
its decision, despite that opinion’s inconsistency 
with other medical evidence. 

Muznik v. Workers’ Comp. Appeals Bd., 

124 Cal.Rptr. 407, 51 Cal.App.3d 622. 


Cal.App. 2 Dist. 1961. With reference only 
to duration of disability resulting from back 
injuries sustained by employee in course of 
employment, Commission could consider his 
testimony as against that of medical experts and 
was required to resolve conflicts therein. 

American Can Co. v. Industrial Acc. Com- 

mission, 16 Cal.Rptr. 424, 196 Cal.App.2d 
445, 


Cal.App. 2 Dist. 1960. Where employee 
claimed to have suffered a back injury causing 
continued pain when he struck his back against 
an overhead beam as he raised up while work- 
ing in an attic, expert medical opinion as to the 
probable duration of the pain was not conclu- 
sive and commission was not required to rely 
entirely on such medical opinion. 

Southern Counties Gas Co. of Cal. v. Indus- 

trial Acc. Commission, 5 Cal.Rptr. 758, 
182 Cal.App.2d 156. 


Cal.App. 3 Dist. 1975. In a workmen's 
compensation case, the relevant and considered 
opinion of one physician, though inconsistent 
with other medical opinions, normally consti- 
tutes substantial evidence to support factual 
determinations of the workers’ compensation 
appeals board; however, medical reports and 
opinions are not substantial evidence if they are 
based on surmise, speculation or conjecture, or 


if they are known to be erroneous or based on 
inadequate medical histories and examinations. 
Patterson v. Workers’ Comp. Appeals Bd., 
126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Cal.App. 3 Dist. 1964. Opinion of a single 
physician, though inconsistent with other medi- 
cal opinion in record, is nonetheless substantial 
evidence and may be adopted by the Industrial 
Accident Commission. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


Cal.App. 3 Dist. 1955. That referee and In- 
dustrial Accident Commission rejected report of 
one medical expert, which would have sus- 
tained award of death benefits, and accepted 
contrary opinion of another expert was not 
ground for reversal of order denying compensa- 
tion. 

Foster v. Industrial Acc. Commission, 289 

P.2d 253, 136 Cal.App.2d 812. 


Cal.App. 4 Dist. 1996. Relevant and con- 
sidered opinion of one physician may constitute 
substantial evidence supporting Workers’ Com- 
pensation Appeals Board (WCAB) decision, 
even though inconsistent with other medical 
reports in record. 

Chu v. Workers’ Comp. Appeals Bd., 57 

Cal.Rptr.2d 221, 49 Cal.App.4th 1176. 


Cal.App. 4 Dist. 1982. When Workers’ 
Compensation Appeals Board relies upon opin- 
ion of particular physician in making its deter- 
mination, it may not isolate fragmentary portion 
of his testimony and disregard other portions 
that contradict or nullify portion relied on; it 
must give fair consideration to all of his find- 
ings. 

City of Santa Ana v. Workers’ Comp. Ap- 

peals Bdj 180. Cal Rpt 1255) 128 Cal. 
App.3d 212. 


Cal.App. 5 Dist. 1971. Where report of 
claimant’s doctor was susceptible to several 
interpretations, some favorable and others unfa- 
vorable to claimant's position, referee and 
Board should have given claimant benefit of 
doubt, called doctor to testify, or required 
claimant to subject himself to examination by 
another physician. West’s Ann.Labor Code, 
§ 5701. 

Adams v. Workmen's Comp. Appeals Bd., 

99 Cal.Rptr. 269, 22 Cal.App.3d 214. 


C1419. 


Sufficiency to sustain finding in 
general. 


Cal. 1983. Relevant and considered opin- 
ion of one physician may constitute substantial 
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evidence in support of factual determination of 
Workers’ Compensation Appeals Board. 
Braewood Convalescent Hospital v. Work- 
ers’ Comp. Appeals Bd., 666 P.2d 14, 193 
Cal.Rptr. 157, 34 Cal.3d 159. 


Cal. 1971. Competent opinion of single 
physician is sufficient evidence to support work- 
men’s compensation award. 

U.S. Auto Stores v. Workmen’s Comp. App. 

Bd., 482 P.2d 199, 93 Cal.Rptr. 575, 4 
Cal.3d 469. 


Cal. 1971. Medical reports and opinions 
are not substantial evidence on which Work- 
men’s Compensation Appeals Board can rest its 
decision if such reports and opinions are known 
to be erroneous, or are based on facts no longer 
germane, on inadequate medical histories and 
examinations, or on incorrect legal theory, or if 
medical opinion is based on surmise, specula- 
tion, conjecture, or guess. 

Hegglin v. Workmen’s Comp. App. Bd., 480 

P.2d 967, 93 Cal.Rptr. 15, 4 Cal.3d 162. 


Cal. 1970. Expert medical opinion does 
not always constitute substantial evidence on 
which a decision of the Workmen’s Compensa- 
tion Appeals Board may rest; the Board may 
not rely on medical reports which it knows to 
be erroneous, upon reports which are no longer 
germane, or upon reports based upon inade- 
quate medical history or examinations. 

Place v. Workmen’s Comp. App. Bd., 475 

P.2d 656, 90 Cal.Rptr. 424, 3 Cal.3d 372. 


An expert opinion is insufficient to support 

a determination of Workmen’s Compensation 

Appeals Board when that opinion is based on 
surmise, speculation, conjecture, or guess. 

Place v. Workmen's Comp. App. Bd., 475 

P.2d 656, 90 Cal.Rptr. 424, 3 Cal.3d 372. 


Cal.App. 1 Dist. 1987. Expert medical 
opinion does not always constitute substantial 
evidence on which Workers’ Compensation Ap- 
peal Board may rest its decision; Board may 
not rely on medical reports which it knows to 
be erroneous, upon reports which are no longer 
germane or upon reports based upon inade- 
quate medical history or examinations. 

Kyles v. Workers’ Comp. Appeals Bd., 240 

Cal.Rptr. 886, 195 Cal.App.3d 614. 


Medical report which lacks relevant factual 
basis cannot rise to higher level than its own 
inadequate premises, and such reports do not 
constitute substantial evidence to support denial 
of workers’ compensation benefits. 

Kyles v. Workers’ Comp. Appeals Bd., 240 

Cal.Rptr. 886, 195 Cal.App.3d 614. 


Cal.App. 1 Dist. 1983. As regards substan- 
tial evidence in support of findings by the Work- 
ers’ Compensation Appeals Board, medical re- 
ports and opinions are not substantial evidence 


if they are based on surmise, speculation, con- 
jecture or guess; nevertheless, words of conjec- 
ture in a medical report may be construed, in 
the proper context, as statements of medical 
probability, and the Board may choose the most 
persuasive among conflicting medical reports. 
West's Ann.Cal.Labor Code § 5952(d). 
Scott Co. v. Workers’ Comp. Appeals Bd., 
188 Cal.Rptr. 537, 139 Cal.App.3d 98, 34 
A.L.R.4th 949, 


Cal.App. 1 Dist. 1981. Although Workers’ 
Compensation Appeals Board must rely on ex- 
pert medical opinion in resolving issue of ap- 
portionment, an expert’s opinion which does 
not rest upon relevant facts or which assumes 
an incorrect legal theory cannot constitute sub- 
stantial evidence upon which Board may base 
an apportionment finding; furthermore, an ex- 
pert opinion is also insufficient to support a 
Board’s determination when that opinion is 
based on surmise, speculation, conjecture or 
guess. West's Ann.Labor Code, § 4750. 

Robinson v. Workers’ Comp. Appeals Bd., 

171 Cal.Rptr. 48, 114 Cal.App.3d 593. 


In order for Workers’ Compensation Ap- 
peals Board to rely upon a physician’s eval- 
uation as to apportionment attributable to 
previous permanent disability or physical im- 
pairment, physician must disclose adequate 
familiarity with preexisting disabilities, i. e., 
physician must describe in detail the exact 
nature of preexisting disability and basis for 
such opinion in order that Board be able to 
determine whether physician was _ properly 
apportioning under correct legal principles. 
West’s Ann.Labor Code, § 4750. 

Robinson v. Workers’ Comp. Appeals Bd., 

171 Cal.Rptr. 48, 114 Cal.App.3d 593. 


Cal.App. 1 Dist. 1979. Relevant and con- 
sidered opinion of one physician may constitute 
substantial evidence in support of a factual 
determination of Workers’ Compensation Ap- 
peals Board. 

Nuelle v. Workers’ Comp. Appeals Bd., 154 

Cal.Rptr. 707, 92 Cal.App.3d 239. 


Cal.App. 1 Dist. 1975. Expert opinion is 
insufficient to support determination by the 
Workmen’s Compensation Appeals Board when 
the opinion is based on surmise, speculation, 
conjecture or guess. West's Ann.Labor Code, 
§ 4750. 

Hulbert v. Workmen's Comp. Appeals Bd., 

121 Cal.Rptr. 239, 47 Cal.App.3d 634. 


Cal.App. 1 Dist. 1974. Expert medical 
opinion does not always constitute substantial 
evidence on which a decision of the Workmen's 
Compensation Appeals Board may rest; the 
Board may not rely on medical reports which it 
knows to be erroneous, upon reports which are 
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no longer germane, or upon reports based upon 
inadequate medical history or examinations. 

Amico v. Workmen’s Comp. Appeals Bd., 

117 Cal.Rptr. 831, 43 Cal.App.3d 592. 


Cal.App. 1 Dist. 1973. Relevant and con- 
sidered opinion of one physician, although in- 
consistent with other medical opinions, may 
constitute substantial evidence in support of 
finding by board and expert medical opinion 
does not always constitute substantial evidence 
on which board may rest its decision. 

Redmond yv. Workmen's Comp. Appeals 

Bd., 111 Cal.Rptr. 530, 36 Cal.App.3d 
302. 


Cal.App. 1 Dist. 1971. Expert medical 
opinion does not always constitute substantial 
evidence on which Workmen’s Compensation 
Appeals Board may rest its decision. 

Vela v. Workmen's Comp. Appeals Bd., 99 

Cal.Rptr. 387, 22 Cal.App.3d 513. 


An expert’s opinion which does not rest on 
relevant facts or which assumes an incorrect 
legal theory cannot constitute substantial evi- 
dence in support of order, decision or award in 
workmen’s compensation proceeding. West's 
Ann.Labor Code, § 5952. 

Vela v. Workmen's Comp. Appeals Bd., 99 

Cal.Rptr. 387, 22 Cal.App.3d 513. 


Cal.App. 2 Dist. 2000. Employer's medi- 
cal-legal report from psychiatrist was substan- 
tial evidence which established that employ- 
ment did not predominantly cause workers’ 
compensation claimant's psychiatric injury and 
that benefits were thus barred. West's 
Ann.Cal.Labor Code § 3208.3(b)(1). 

Sakotas v. W.C.A.B., 95 Cal.Rptr.2d 153, 80 

Cal.App.4th 262, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 2000. Testimony of work- 
er’s chiropractor and physician constituted sub- 
stantial evidence supporting finding of Workers’ 
Compensation Appeals Board (WCAB) that 
worker was disabled due to lower back injury. 

Del Taco v. Workers’ Comp. Appeals Bd., 

94 Cal.Rptr.2d 825, 79 Cal.App.4th 1437, 
review denied. 


Cal.App. 2 Dist. 1998. Workers’ compen- 
sation claimant rebutted presumption as the 
correctness of treating physician’s determina- 
tion that claimant's thumb injury had become 
permanent and stationary and that claimant 
could return to his routine duties, and therefore 
Workers’ Compensation Appeals Board (WCAB) 
was required to reconsider its conclusion that 
claimant suffered only a 2.25 percent perma- 
nent disability; claimant presented uncontra- 
dicted medical evidence of ulnar neuropathy 
arising subsequent to the complete medical re- 


lease by treating physician. West's Ann.Cal.La- 
bor Code §§ 4061, 4062, 4062.9. 
Keulen v. Workers’ Comp. Appeals Bd., 78 
Cal.Rptr.2d 500, 66 Cal.App.4th 1089, as 
modified. 


In workers’ compensation proceedings, a 
preponderance of the evidence indicating a dif- 
ferent level of impairment may rebut the treat- 
ing physician’s view on appropriate medical 
treatment and whether the disability is tempo- 
rary or permanent at a given point in time. 
West’s Ann.Cal.Labor Code §8§ 4061, 4062, 
4062.9. 

Keulen v. Workers’ Comp. Appeals Bd., 78 

Cal.Rptr.2d 500, 66 Cal.App.4th 1089, as 
modified. 


For purposes of rebutting determinations of 
treating physician as to the level of impairment 
suffered by a workers’ compensation claimant, 
evidence from a lay witness is not substantial 
evidence; medical proof beyond the bounds of 
ordinary knowledge is required on diagnosis, 
prognosis, and treatment. West's Ann.Cal.La- 
bor Code §§ 4061, 4062, 4062.9. 

Keulen v. Workers’ Comp. Appeals Bd., 78 

Cal.Rptr.2d 500, 66 Cal.App.4th 1089, as 
modified. 


For purposes of rebutting presumption that 
a treating physician's findings with regard to a 
workers’ compensation claimant are correct, 
the chronological sequence of examinations is 
not dispositive; unless treating physician’s opin- 
ion clearly is no longer valid, it should not be 
considered of lesser relevance than that of the 
qualified medical evaluator. West's 
Ann.Cal.Labor Code §§ 4061, 4062, 4062.9. 
Keulen v. Workers’ Comp. Appeals Bd., 78 
Cal.Rptr.2d 500, 66 Cal.App.4th 1089, as 
modified. 


When a party in workers’ compensation 
proceeding seeks to rebut determinations by the 
treating physician, allegations that treating phy- 
sician’s position is out of date must be specific 
and must be supported by evidence, not mere 
conjecture. West's Ann.Cal.Labor Code 
8§ 4061, 4062, 4062.9. 

Keulen v. Workers’ Comp. Appeals Bd., 78 

Cal.Rptr.2d 500, 66 Cal.App.4th 1089, as 
modified. 


Cal.App. 2 Dist. 1998. Although evidence 
should be considered in light of entire record, 
medical reports and opinions are not substantial 
evidence sufficient to support decision awarding 
or denying workers’ compensation benefits if 
they are based on incorrect or inadequate histo- 
ries, examinations, legal theories, speculation, 
or are no longer germane. 

M/A Com-Phi v. W.C.A.B., 76 Cal.Rptr.2d 

907, 65 Cal.App.4th 1020. 
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Reports of employer's doctors, upon which 
award of workers’ compensation benefits was 
based, did not constitute substantial evidence 
absent doctors’ review of impeaching posttrial 
surveillance films of claimant; without address- 
ing such films, doctors’ reports were no longer 
germane. 

M/A Com-Phi v. W.C.A.B., 76 Cal.Rptr.2d 

907, 65 Cal.App.4th 1020. 


Cal.App. 2 Dist. 1996. Evidence — sup- 
ported finding that workers’ compensation 
claimant sustained 100% permanent disability, 
where parties stipulated that claimant had sus- 
tained industrial injury to his internal system 
and psyche, doctor opined that claimant's ex- 
posure to irritating exhaust fumes at work had 
aggravated his physical symptoms, and another 
doctor reported that claimant’s disabling de- 
pression stemmed from his physical industrial 
injury. 

Brannen v. Workers’ Comp. Appeals Bd., 

53 Cal.Rptr.2d 768, 46 Cal.App.4th 377. 


Cal.App. 2 Dist. 1995. Doctor’s report 
which does not apportion injuries according to 
the workers’ compensation statutes is not legal- 
ly sufficient to support apportionment of claim- 
ant’s disability between industrial and non-in- 
dustrial causes. 

Martins v. Workers’ Comp. Appeals Bd., 47 

Cal.Rptr.2d 386, 40 Cal.App.4th 1090. 


Medical opinion relied on for making deter- 
minations apportioning workers’ compensation 
claimant's disability between industrial and 
non-industrial causes cannot be speculative, 
must disclose familiarity with the basis for ap- 
portionment, and must describe in detail the 
exact nature of disability to which apportion- 
ment is sought and basis for the opinion. 

Martins v. Workers’ Comp. Appeals Bd., 47 

Cal.Rptr.2d 386, 40 Cal.App.4th 1090. 


Doctor’s report stating that claimant was 
sustaining continuous trauma to her heels any- 
time she was weight bearing and that her dis- 
ability should be apportioned between her work 
time and non-work time when she was aggrava- 
ting this condition was not based upon appor- 
tionment as it is defined under workers’ com- 
pensation statutes, but rather on an incorrect 
legal theory and therefore, doctor’s opinion was 
not legally sufficient to support apportionment; 
it would be unfair to require claimant to cease 
all normal and necessary outside activities 
which could possibly aggravate industrial injury 
in order to receive full compensation for that 
injury. 

Martins v. Workers’ Comp. Appeals Bd., 47 

Cal.Rptr.2d 386, 40 Cal.App.4th 1090. 


Cal.App. 2 Dist. 1995. Medical opinion re- 
lied on for making apportionment determina- 
tions for workers’ compensation may not be 


speculative, but must disclose familiarity with 
basis for apportionment. West's Ann.Cal.Labor 
Code §§ 4663, 4750. 
Ashley v. Workers’ Comp. Appeals Bd., 43 
Cal.Rptr.2d 589, 37 Cal.App.4th 320. 


Cal.App. 2 Dist. 1994. Relevant and con- 
sidered opinion of one physician, arrived at 
after adequate examination and investigation, 
may constitute substantial evidence in support 
of factual determination by workers’ compensa- 
tion judge or appeals board, even if it conflicts 
with other medical opinion. 

Nash v. Workers’ Comp. Appeals Bd., 30 

Cal.Rptr.2d 454, 24 Cal.App.4th 1793, 
review denied. 


Cal.App. 2 Dist. 1991. In relying on the 
opinion of particular physician, Workers’ Com- 
pensation Appeals Board may not isolate a 
fragmentary portion of a report by the physician 
and disregard other aspects of the physician’s 
report that contradict or nullify portion on 
which the Board has chosen to rely. 

Chavira v. Workers’ Comp. Appeals Bad., 

286 Cal.Rptr. 600, 235 Cal.App.3d 463. 


Physician's statement that, if 1986 pulmo- 
nary function test was in error and worker had 
an asbestos-induced restriction, the restriction 
was present in 1982 did not support finding of 
the Workers’ Compensation Appeals Board that 
worker had a permanent disability in 1982, 
where physician’s actual opinion was that the 
worker did not have asbestos-induced lung dis- 
ease and thus had no permanent disability at- 
tributable to the employment. 

Chavira v. Workers’ Comp. Appeals Bd., 

286 Cal.Rptr. 600, 235 Cal.App.3d 463. 


Physician’s statement that worker had a 
“mild restrictive ventilatory defect” did not sup- 
port finding that worker was permanently dis- 
abled at that time so as to start running the 
statute of limitations on occupational disease 
claim. West's Ann.Cal.Labor Code § 5412. 

Chavira v. Workers’ Comp. Appeals Bd., 

286 Cal.Rptr. 600, 235 Cal.App.3d 463. 


Cal.App. 2 Dist. 1990. Medical reports and 
opinions are not ‘‘substantial evidence” sup- 
porting order, award or decision of Workers’ 
Compensation Appeals Board if reports and 
opinions are based on surmise, speculation, 
conjecture, or guess. 

Rubalecava v. Workers’ Comp. Appeals Bd., 

269 Cal.Rptr. 656, 220 Cal.App.3d 901, 
review denied. 


Cal.App. 2 Dist. 1985. Not all expert medi- 
cal opinion constitutes substantial evidence on 
which Workers’ Compensation Appeals Board 
may rest its decision; medical opinion is not 
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“Substantial evidence’ if based upon surmise, 
speculation, conjecture or guess. 
Guerra v. Workers’ Comp. Appeals Bd., 214 
Cal.Rptr. 58, 168 Cal.App.3d 195. 


Cal.App. 2 Dist. 1981. Unless the medical 
report complies with Workers’ Compensation 
Appeals Board rules governing physicians’ re- 
ports as evidence, neither the workers’ compen- 
sation judge, the WCAB, nor reviewing court 
can make a rational decision on whether such 
report constitutes the kind of evidence on which 
a reasoned decision can be made. West's 
Ann.Labor Code, § 5703. 

Insurance Co. of North America v. Work- 

ers’ Comp. Appeals Bd., 176 Cal.Rptr. 
365, 122 Cal.App.3d 905. 


Cal.App. 2 Dist. 1981. Relevant and con- 
sidered opinion of one physician even though 
contradicted by other medical opinions, may 
constitute sufficient evidence to support a find- 
ing of compensable injury. West’s Ann.Labor 
Code, § 5952(d). 

National Convenience Stores v. Workers’ 

Comp. Appeals Bd., 175 Cal.Rptr. 378, 
121 Cal.App.3d 420. 


Cal.App. 2 Dist. 1981. Opinion of physi- 
cian that workers’ compensation claimant was 
permanent and stationary and totally medically 
disabled constituted substantial evidence sup- 
porting finding of permanent total disability, 
notwithstanding inconsistency of such opinion 
with opinion of other physician. West's 
Ann.Labor Code, § 5952(d). 

Liberty Mut. Ins. Co. v. Workers’ Comp. 

Appeals Bd., 173 Cal.Rptr. 349, 118 Cal. 
App.3d 265. 


Cal.App. 2 Dist. 1980. | Neither workers’ 
compensation judge nor the Board may rely 
upon physician's factor of disability which is 
known to be erroneous, based upon facts no 
longer germane, based upon inadequate medi- 
cal history or examination, based upon incor- 
rect legal theory, or based upon speculation, 
conjecture or guess. West's Ann.Labor Code, 
§ 4660(a, b). 

Glass v. Workers’ Comp. Appeals Bd., 164 

Cal.Rptr. 312, 105 Cal.App.3d 297. 


Cal.App. 3 Dist. 2000. Although the con- 
sidered expert opinion of one physician may 
constitute substantial evidence to support a de- 
termination of the Workers’ Compensation Ap- 
peals Board (WCAB), a medical report which is 
outdated and not based upon the essential facts 
extant at the time of the Board’s decision does 
not constitute substantial evidence. 

Cano v. Workers’ Compensation Appeals 

Bd., 96 Cal.Rptr.2d 582, 81 Cal.App.4th 
Dae 


Cal.App. 3 Dist. 1975. In a workmen's 
compensation case, the relevant and considered 


opinion of one physician, though inconsistent 
with other medical opinions, normally consti- 
tutes substantial evidence to support factual 
determinations of the workers’ compensation 
appeals board; however, medical reports and 
opinions are not substantial evidence if they are 
based on surmise, speculation or conjecture, or 
if they are known to be erroneous or based on 
inadequate medical histories and examinations. 
Patterson v. Workers’ Comp. Appeals Bd., 
126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Cal.App. 3 Dist. 1964. Opinion of a single 
physician, though inconsistent with other medi- 
cal opinion in record, is nonetheless substantial 
evidence and may be adopted by the Industrial 
Accident Commission. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


Cal.App. 4 Dist. 1996. Relevant and con- 
sidered opinion of one physician may constitute 
substantial evidence supporting Workers’ Com- 
pensation Appeals Board (WCAB) decision, 
even though inconsistent with other medical 
reports in record. 

Chu v. Workers’ Comp. Appeals Bd., 57 

Cal.Rptr.2d 221, 49 Cal.App.4th 1176. 


Expert medical opinion does not constitute 
substantial evidence, as required to support 
Workers’ Compensation Appeals Board (WCAB) 
decision, if based on incorrect facts or legal 
theory or on surmise or conjecture. 

Chu v. Workers’ Comp. Appeals Bd., 57 

Cal.Rptr.2d 221, 49 Cal.App4th 1176. 


Cal.App. 4 Dist. 1982. Although consid- 
ered expert opinion of one physician may con- 
stitute substantial evidence to support determi- 
nation of Workers’ Compensation Appeals 
Board, medical report which is outdated and 
not based upon essential facts extant at time of 
Board's decision does not constitute substantial 
evidence. 

Fairview State Hospital v. Workers’ Comp. 

Appeals Bd., 188 Cal.Rptr. 51, 138 Cal. 
App.3d 595. 


Cal.App. 4 Dist. 1982. Although consid- 
ered expert opinion of one physician may con- 
stitute substantial evidence supporting determi- 
nation of Workers’ Compensation Appeals 
Board, physician's opinion based upon misun- 
derstanding of applicable legal standards or 
relevant facts cannot constitute substantial evi- 
dence to support Board’s determination. 

City of Santa Ana v. Workers’ Comp. Ap- 

peals Bd., 180+Cal.Rptr. 125, 128 Cal. 
App.3d 212. 


Cal.App. 4 Dist. 1978. Having been based 
on an erroneous legal theory, opinion of inde- 
pendent medical examiner, who made error of 
recommending apportionment of disability be- 
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cause of multiple causes of petitioner's general 
ill-health, rather than focusing on present dis- 
ability for which compensation was sought, 
could not serve as substantial evidence on 
which to base an apportionment finding. 
West's Ann.Labor Code, § 4663. 

Duthie v. Workers’ Comp. Appeals Bd., 150 

Cal.Rptr. 530, 86 Cal.App.3d 721. 


Cal.App. 4 Dist. 1974. Opinion of single 
physician can constitute substantial evidence 
upon which Workmen's Compensation Appeals 
Board may base decision denying benefits. 

Turner v. Workmen's Comp. Appeals Bd., 

117 Cal.Rptr. 358, 42 Cal.App.3d 1036. 


Opinion of doctor based on mere surmise 
does not constitute substantial evidence upon 
which Workmen's Compensation Appeals Board 
may base its decision as to whether injury is 
compensable. 

Turner v. Workmen's Comp. Appeals Bd., 

117 Cal.Rptr. 358, 42 Cal.App.3d 1036. 


Medical report devoid of relevant factual 
basis cannot rise to higher level than its own 
inadequate premises and such a report does not 
constitute sufficient evidence to support denial 
of benefits. 

Turner v. Workmen's Comp. Appeals Bd., 

117 Cal.Rptr. 358, 42 Cal.App.3d 1036. 


Appellate court must look to underlying 
facts of medical opinion to determine whether 
opinion constitutes substantial evidence to sup- 
port denial of benefits by Workmen’s Compen- 
sation Appeals Board, bearing in mind that 
Board is not at liberty to completely ignore 
those parts of doctor’s report and testimony 
which do not support its conclusion. 

Turner v. Workmen’s Comp. Appeals Bd., 

117 Cal.Rptr. 358, 42 Cal.App.3d 1036. 


Cal.App. 4 Dist. 1972. Testimony of a 
medical expert based on an incorrect legal theo- 
ry or extending beyond reach of his expertise 
does not constitute substantial evidence either 
in favor of, or against, an award. 

Moyer v. Workmen’s Comp. Appeals Bd., 

100 Cal.Rptr. 540, 24 Cal.App.3d 650. 


Cal.App. 4 Dist. 1971. Competent opinion 
of single physician is sufficient evidence to sup- 
port finding of industrial injury. 

Baker v. Workmen’s Comp. Appeals Bd., 96 

Cal.Rptr. 279, 18 Cal.App.3d 852. 


In workmen’s compensation case, expert's 
opinion which rests upon surmise, speculation, 
conjecture or guess or assumes an incorrect 
legal theory cannot constitute substantial evi- 
dence to support order or decision. 

Baker v. Workmen's Comp. Appeals Bd., 96 

Cal.Rptr. 279, 18 Cal.App.3d 852. 


Cal.App. 5 Dist. 1993. Workers’ Compen- 
sation Appeals Board was not required to ac- 
cept agreed medical examiner’s recommended 
apportionment of liability in part to preinjury 
bouts of depression and claimant’s purported 
proclivity to depression, but could carefully con- 
sider examiner's report in light of entire record 
without accepting examiner’s recommended ap- 
portionment in workers’ compensation case re- 
garding claimant who obtained work release 
due to depression. West’s Ann.Cal.Labor Code 
§§ 3208.1, 5500.5. 

Western Growers Ins. Co. v. Workers’ 

Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


©1420. —— Certainty. 


Cal.App. 2 Dist. 1995. Medical opinion re- 
lied on for making determinations apportioning 
workers’ compensation claimant’s disability be- 
tween industrial and non-industrial causes can- 
not be speculative, must disclose familiarity 
with the basis for apportionment, and must 
describe in detail the exact nature of disability 
to which apportionment is sought and basis for 
the opinion. 

Martins v. Workers’ Comp. Appeals Bd., 47 

Cal.Rptr.2d 386, 40 Cal.App.4th 1090. 


Cal.App. 2 Dist. 1994. Fact that indepen- 
dent medical examiner changed his mind about 
industrial cause of claimant’s leg injury during 
examiner’s deposition did not render his opin- 
ions ambiguous and unworthy of belief; change 
in position merely demonstrated that search for 
truth could be enhanced by skillful cross-exami- 
nation. 

Nash v. Workers’ Comp. Appeals Bd., 30 

Cal.Rptr.2d 454, 24 Cal.App.4th 1793, 
review denied. 


Cal.App. 2 Dist. 1991. For workers’ com- 
pensation purposes, physician’s report and testi- 
mony must be considered as whole rather than 
in segregated parts, and when so considered, 
entire report and testimony must demonstrate 
physician’s opinion is based upon reasonable 
medical probability. 

Rouseyrol v. Workers’ Comp. Appeals Bd., 

286 Cal.Rptr. 250, 234 Cal.App.3d 1476, 
review denied. 


Cal.App. 2 Dist. 1981. In workers’ com- 
pensation proceedings where an apportionment 
of disability to nonindustrial causes is sought, 
apportionment may not be based upon pure 
speculation, conjecture or guess by reporting 
physician, and bare legal conclusion on appor- 
tionment or statement to be “‘fair’’ to parties is 
insufficient, but physician’s entire report and 
testimony when considered as a whole must 
demonstrate that, based upon reasonable medi- 
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cal probability, there is legal basis for appor- 
tionment. 
Calhoun v. Workers’ Comp. Appeals Bd., 
179 Cal.Rptr. 198, 127 Cal.App.3d 1. 


Cal.App. 2 Dist. 1960. In workmen’s com- 
pensation case, evidence consisting merely of 
testimony by a doctor that he believed that 
disabling pathology in question “‘may’’ have 
been aggravated by an industrial injury did not 
support finding that the injury produced or 
precipitated or aggravated the cancerous condi- 
tion for which employee sought compensation, 
namely, malignancy of the prostate and metas- 
tasis thereof to the spine. 

Pacific Emp. Ins. Co. v. Industrial Acc. 

Commission, 5 Cal.Rptr. 738, 182 Cal. 
App.2d 162. 


Cal.App. 2 Dist. 1955. Medical evidence in 

a compensation case need not reach degree of 

reasonable certainty in order to justify award 

based on future progress of a disability that has 
not come to rest. 

Dahlbeck v. Industrial Acc. Commission of 

Cal., 287 P.2d 353, 135 Cal.App.2d 394. 


Cal.App. 3 Dist. 1993. Applicant in work- 
ers’ compensation proceeding has burden of 
proving industrial causation by reasonable 
probability; that burden does not require appli- 
cant to prove causation by scientific certainty. 

Rosas v. Workers’ Comp. Appeals Bd., 20 

Cal.Rptr.2d 778, 16 Cal.App.4th 1692. 


Cal.App. 5 Dist. 1968. Honest medical 
opinion of specialist in his given field is proper 
evidence on which Workmen's Compensation 
Appeals Board may properly rely in making 
award that will constitute substantial evidence, 
even though these opinions are not based on 
verifiable certainty. 

Peterson v. Workmen’s Compensation Ap- 

peals Bd., 72 Cal.Rptr. 545, 266 Cal. 
App.2d 818. 


1421. Preponderance of evidence. 


Library references 
C.J.S. Workmen’s Compensation § 547(2). 


Cal.App. 2 Dist. 1998. In workers’ com- 
pensation proceedings, presumption that treat- 
ing physician's determinations are correct re- 
quires the party against whom it operates to 
show, by a preponderance of medical opinion, 
that a different level of impairment exists. 


West's Ann.Cal.Labor Code §§ 4061, 4062, 
4062.9. 
Keulen v. Workers’ Comp. Appeals Bd., 78 
Cal.Rptr.2d 500, 66 Cal.App.4th 1089, as 
modified. 


€=1422. Inferences from evidence. 


Library references 
C.J.S. Workmen’s Compensation § 547(6). 


C.A.9 (Cal.) 1953. In compensation pro- 
ceeding by steam fitter, who had been employed 
by subcontractor on construction job at military 
base in Alaska and who had been injured while 
returning from recreation in truck of prime 
contractor, deputy commissioner had right to 
draw inferences from isolated place of employ- 
ment, benefit to employer of recreation as eco- 
nomic factor in industrial relations, fact that use 
of truck for transportation of workers of prime 
and subcontractor had been permitted and that 
prime contractor and subcontractor had shared 
transportation facilities. Longshoremen’s and 
Harbor Workers’ Act, Sec. 1 et seq., 33 U.S.C.A. 
901 et seq; 42 U.S.C.A. 1651, 1654. 

Hastorf-Nettles, Inc. v. Pillsbury, 203 F.2d 

641. 


Cal.App. 2 Dist. 1977. Duty of the com- 
pensation judge and the Workers’ Compensa- 
tion Appeals Board is to draw inferences from 
the evidence presented; duty of the Court of 
Appeals is merely to say whether those infer- 
ences were reasonable. 

Fremont Indemnity Co. v. Workers’ Comp. 

Appeals Bd., 137 Cal.Rptr. 847, 69 Cal. 
App.3d 170. 


Cal.App. 5 Dist. 1971. Decision of Work- 
men’s Compensation Appeals Board cannot be 
based on inferences which are at best specula- 
tive and conjectural. 

Adams v. Workmen's Comp. Appeals Bd., 

99 Cal.Rptr. 269, 22 Cal.App.3d 214. 


1423. Reports of employer. 


Library references 
C.J.S. Workmen’s Compensation § 547(9). 


1424. Place of contract or injury and what 
law governs. 


Library references 
C.J.S. Workmen’s Compensation § 547(1) et 
seq. 


Cal. 1967. Finding that employment agen- 
cy acted as agent of employer in transmitting by 
telephone the offer of employment to applicant 
in California was supported by evidence. 
West's Ann.Labor Code, §§ 3202, 3600.5, 5305. 

Travelers Ins. Co. v. Workmen’s Compensa- 

tion Appeals Bd., 434 P.2d 992, 64 Cal. 
Rptr. 440, 68 Cal.2d 7. 


Finding that applicant undertook employ- 
ment in Utah pursuant to employment offer 
accepted by telephone in California and that 
parties did not rescind the oral California em- 
ployment contract and enter into a new con- 
tract at Wyoming jobsite was supported by 
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evidence. West's Ann.Labor Code, §§ 3202, 
3600.5, 5305; West's Ann.Civ.Code, §§ 2308, 
2309. 
Travelers Ins. Co. v. Workmen's Compensa- 
tion Appeals Bd., 434 P.2d 992, 64 Cal. 
Rptr. 440, 68 Cal.2d 7. 


Cal. 1966. Finding that requirement that 
workmen’s compensation claimant obtained 
Atomic Energy Commission security clearance 
did not prevent formation in state of an employ- 
ment contract prior to his arrival at out of state 
job site so that state workmen’s compensation 
provisions applied was supported by evidence, 
including evidence that claimant had not re- 
ceived clearance before actually commencing 
work. 

Reynolds Elec. & Engineering Co. v. Work- 

men’s Compensation Appeals Bd., 421 


P.2d 96, 55 Cal.Rptr. 248, 65 Cal.2d 429. 


Cal.App. 2 Dist. 1964. Evidence supported 
determination of Industrial Accident Commis- 
sion that contract of hire pursuant to which 
welder worked for employer in Nevada was 
made in California and that commission thus 
had jurisdiction to award compensation for in- 
juries suffered by welder while on job in Neva- 
da. West's Ann.Labor Code, § 5305. 

Chicago Bridge & Iron Co. v. Industrial 

Acc. Commission, 38 Cal.Rptr. 57, 226 
Cal.App.2d 309. 


Cal.App. 2 Dist. 1953. In compensation 
proceeding, evidence sustained finding that con- 
tract of employment between California corpo- 
ration, employed by contractor to engage work- 
men to work for contractor in Saudi Arabia, 
and claimant, who at the time was a resident of 
Oklahoma, was entered into in California, vest- 
ing California Industrial Accident Commission 
with jurisdiction to make award. West's 
Ann.Labor Code, § 5305. 

Commercial Cas. Ins. Co. v. Industrial Acc. 

Commission, 254 P.2d 954, 116 Cal. 
App.2d 901. 


1425. Time of accident. 
Library references 
C.J.S. Workmen’s Compensation § 555(6). 


Cal.App. 2 Dist. 1973. Evidence was suffi- 
cient to support determination that, prior to 
enactment of Labor Code proscribing merger of 
an injury with another injury, whether specific 
or cumulative, and requiring a separate deter- 
mination of all questions of fact and law in 
respect to each injury, applicant was subjected 
to a cumulative injury caused by repetitive 
strains of lifting and other heavy labor during 
course of employment. West's Ann.Labor Code, 
§§ 3208.2, 5303. 

Aetna Cas. & Surety Co. v. Workmen's 

Comp. Appeals Bd., 110 Cal.Rptr. 780, 35 
Cal.App.3d 329. 


©1426. Existence of insurance contract. 


Library references 
C.J.S. Workmen's Compensation § 575. 


Cal. 1951. In compensation proceeding, 
evidence established that it was insured’s cus- 
tom to rely on insurer’s local agent to keep 
insured’s insurance coverage in order and to 
give him personal notice if there was any dan- 
ger of cancellation of his insurance policy by 
reason of an arrearage in premium payments. 

Truck Ins. Exchange v. Industrial Acc. 

Gommission; 226 P2d) 583) 36) Cali2d 
646. 


Cal.App. 1 Dist. 1956. In employer’s peti- 
tion for review of a decision of the Industrial 
Commission that at time of the injury the em- 
ployer was uninsured for compensation bene- 
fits, employer was not bound by testimony of a 
witness to the effect that coverage of the policy 
was limited, where witness was neither a mem- 
ber nor an agent of the employer, and therefore, 
could not make an admission or stipulation in 
their behalf, and the subject matter of the testi- 
mony was essentially in the nature of legal 
conclusions. 

Fyne v. Industrial Acc. Commission, 292 

P.2d 78, 138 Cal.App.2d 467. 


Cal.App. 2 Dist. 1971. In suit for work- 
men’s compensation benefits, referee’s primary 
finding that employer's insurance carrier, which 
cancelled compensation policy prior to accident 
on ground that employer had not furnished it 
with payroll audit it requested, was estopped 
from denying that it was the workmen's com- 
pensation insurance carrier on date of the acci- 
dent was supported by substantial evidence, as 
was the subsidiary finding, upon which primary 
finding rested, that the payroll audit was in fact 
delivered to the carrier’s agent which failed to 
perform its duty of transmitting the audit to the 
carrier. 

Shope v. Workmen’s Comp. Appeals Bd., 98 

Cal.Rptr. 768, 21 Cal.App.3d 774. 


Cal.App. 2 Dist. 1961. Finding that insur- 
er which had delivered to agent a compensation 
policy antedating loss was compensation carrier 
at time of loss was not supported by substantial 
evidence, where agent altered date of policy 
before delivery to employer and insurer later 
issued new policy conforming to delivered one. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 12 Cal.Rptr. 71, 190 Cal.App.2d 
B92) 


Cal.App. 3 Dist. 1968. Workmen's com- 
pensation appeals board’s reversal of referee's 
finding that workmen's compensation insurance 
broker was notified of pilot’s employment with 
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insured prior to pilot’s fatal crash was not 
sustained by record. 
Cal-Nat Airways, Inc. v. Workmen’s Com- 
pensation Appeals Bd., 73 Cal.Rptr. 815, 
268 Cal.App.2d 93. 


Cal.App. 4 Dist. 1983. Workers’ Compen- 
sation Appeals Board’s determination that de- 
fendant insurer was the workers’ compensation 
insurance carrier for employer during the rele- 
vant period was supported by substantial evi- 
dence. 

Skip Fordyce, Inc. v. Workers’ Comp. Ap- 

peals Bd., 197 Cal.Rptr. 626, 149 Cal. 
App.3d 915. 


2. EMPLOYMENTS WITHIN ACTS. 


1427-1428. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen’s Compensation. 


3. EMPLOYERS WITHIN ACTS. 
€=1429. In general. 


Library references 
C.J.S. Workmen’s Compensation § 549. 


Cal.App. 2 Dist. 1968. Evidence did not 
support referee's finding that ‘“‘administrator’’ of 
council, which had signed contract with federal 
government for training program, was merely 
agent of council at time of claimant’s employ- 
ment as a demonstrator of work done by gradu- 
ates of program in cleaning apartments or at 
time of claimant’s injury when window fell on 
her right arm while she was cleaning an apart- 
ment, and compensation award could be en- 
tered against ‘‘administrator’ individually. 
West's Ann.Labor Code, § 3357; West's Ann. 
Civ.Code, 8§ 2296, 2309. 

Stewart v. Workmen’s Compensation Ap- 

peals Bd., 71 Cal.Rptr. 20, 264 Cal. 
App.2d 947. 


1430-1431. For other cases see earlier edi- 


tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 
C.J.S. Workmen’s Compensation. 


€1432. General and special employers, and 
change of employers. 


Library references 
C.J.S. Workmen’s Compensation § 549. 


Cal.App. 1 Dist. 1974. | Under evidence, 
and particularly evidence concerning alleged 
special employer’s right to control and super- 
vise work, injured workman was special em- 
ployee of defendant at time he allegedly sus- 


tained injuries. West's Ann.Insurance Code, 
§ 11663. 
Martin v. Phillips Petroleum Co., 117 Cal. 


Rptr. 269, 42 Cal.App.3d 916. 


Cal.App. 3 Dist. 1957. In compensation 
proceeding by truck driver’s widow against 
trucking company and lumber company, to 
which trucking company had leased trucks, and 
their insurers, wherein trucking company con- 
tended that lumber company was sole employer, 
testimony of lumber company’s manager that he 
had no authority to hire or fire drivers sent by 
trucking company was substantial evidence 
from which Industrial Accident Commission 
could infer that trucking company still main- 
tained some control over drivers, and that lum- 
ber company was not sole employer. 

Argonaut Ins. Exchange v. Industrial Acc. 

Commission, 316 P.2d 759, 154 Cal. 
App.2d 703. 


Where trucking company leased power 
shovel and trucks to lumber company for use in 
“rocking’”’ logging roads, under lease contract 
requiring lumber company to pay rent and 
wages of drivers and operators of equipment, 
and requiring trucking company to maintain 
equipment, and truck driver was killed, and 
truck driver’s widow brought compensation 
proceeding against both trucking company and 
lumber company and their insurers, record sus- 
tained finding that general and special employer 
relationship existed between companies with 
respect to ‘rocking”’ of roads. 

Argonaut Ins. Exchange v. Industrial Acc. 

Commission, 316 P.2d 759, 154 Cal. 
App.2d 703. 


1433. Simultaneous or successive employers 
of same employee. 


Library references 
C.J.S. Workmen's Compensation § 549. 


Cal. 1965. Evidence established that em- 
ployee’s disability was due to cumulative effect 
of his work for successive employers, and hence 
apportionment between employers was proper. 

Fibreboard Paper Prod. Corp. v. Industrial 

Acc. Com’n, 403 P.2d 133, 45 Cal.Rptr. 5, 
63 Cal 2dros, 


Evidence sustained finding of Industrial Ac- 
cident Commission that employee had injured 
his back during his employment with first em- 
ployer, warranting holding that first employer 
was partially responsible for temporary disabili- 
ty award. 

Fibreboard Paper Prod. Corp. v. Industrial 

Acc. Com’n, 403 P.2d 133, 45 Cal.Rptr. 5, 
63 Cali2di65; 


Cal.App. 1 Dist. 1983. Workers’ Compen- 
sation Appeals Board's finding that the last date 
of claimant’s injurious exposure to asbestos fi- 
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bers was in 1963 was supported by the evi- 
dence, including medical testimony that it was 
extremely unlikely that any exposure of claim- 
ant within the last 15 years of his employment 
contributed to the development of his malignant 
pleural mesothelioma, a rare tumor which is 
caused by exposure to asbestos but which has a 
very long latency period. 
Scott Co. v. Workers’ Comp. Appeals Bd., 
188 Cal.Rptr. 537, 139 Cal.App.3d 98, 34 
A.L.R.4th 949. 


Cal.App. 2 Dist. 1968. Where subsequent 
temporary disability of employee is due to cu- 
mulative effect of specific traumatic injuries in 
three different employments, apportionment is 
proper on basis of medical opinion as to per- 
centage attributable to each of three specific 
injuries. 

Cypress Ins. Co. v. Workmen's Compensa- 

tion Appeals Bd., 71 Cal.Rptr. 915, 266 
Cal.App.2d 196. 


©1434. Partnership or partner. 


Library references 
C.J.S. Workmen's Compensation § 549. 


Cal.App. 3 Dist. 1953. In workmen’s com- 
pensation proceeding, evidence was not suffi- 
cient to sustain Commission’s finding that fa- 
ther and son, who hired claimant, were engaged 
in partnership. 

Swofford v. Industrial Acc. Commission, 

263 P.2d 129, 121 Cal.App.2d 400. 


4. EMPLOYEES WITHIN ACTS. 


©1435-1438. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 
C.J.S. Workmen's Compensation. 


©1439. Volunteers and substitutes. 
Library references 
C.J.S. Workmen's Compensation § 550. 


Cal.App. 2 Dist. 1953. In proceeding for 
compensation for carpenter injured while work- 
ing on church property pursuant to arrange- 


ment whereby Saturday services, the day of 


injury, were usually donated to church, evi- 
dence sustained finding that carpenter was an 
employee on the Saturday in question and not a 
mere volunteer, even though services were do- 
nated. 
California Compensation Ins. Co. v. Indus- 
trial Acc. Commission, 258 P.2d 78, 118 
Cal.App.2d 653. 


Cal.App. 2 Dist. 1952. In workmen's com- 
pensation proceeding for injuries sustained by 
church employee on day of week other than one 
for which he was to be paid, employee's testi- 


mony that he was donating his services on such 
day was insufficient to prove arrangement with 
church as to whether employee was to furnish 
services gratis on such day. 
California Compensation Ins. Co. v. Indus- 
trial Accident Commission, 251 P.2d 348, 
115 Cal.App.2d 142. 
©1440-1442. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1443. Employer and employee or other rela- 
tionship in general. 


Library references 
C.J.S. Workmen’s Compensation § 550. 


Cai.App. 1 Dist. 1961. Evidence sustained 
finding of Industrial accident Commission that 
employment relationship existed between chari- 
table organization and mentally retarded claim- 
ant, who earned about $2.50 per week on piece 
rate basis while participating in program con- 
ducted by organization for mentally handi- 
capped. 

State Subsequent Injuries Fund v. Industri- 

al Acc. Commission, 16 Cal.Rptr. 323, 
196 Cal.App.2d 10. 


Cal.App. 3 Dist. 1955. In proceeding by 
compensation carrier against Industrial Acci- 
dent Commission and claimant to review and 
annul workmen’s compensation award on 
ground that claimant, who was injured while 
operating alfalfa chopper, was employee of les- 
sees, with whom claimant and his father, as 
lessors, engaged in a dairy business, and who 
paid claimant to chop alfalfa rather than hire 
full time employee at higher rate, evidence was 
sufficient to sustain finding that claimant was 
an employee, not an independent contractor or 
joint venturer. West's Ann.Labor Code, §§ 3351, 
3393, 3357,2705(@). 

Guarantee Ins. Co. v. Industrial Acc. Com- 

mission of Cal., 290 P.2d 920, 137 Cal. 
App.2d 691. 


©1444-1445. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 
C.J.S. Workmen's Compensation. 


1445. Particular employees. 
1446. —— In general. 


Cal.App. 2 Dist. 1984. Evidence showing 
that workers’ compensation claimant had previ- 
ously associated with individual with whom he 
associated to do tree trimming work for oil 
company was insufficient to show an ongoing 
partnership between claimant and individual 
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prior to performance of such tree trimming 
work, for purposes of statute providing that 
workers associating themselves under partner- 
ship agreement to perform labor on particular 
piece of work are employees of person having 
such work done. West’s Ann.Cal.Labor Code 
§ 3360. 
Guzman v. Worker’s Compensation Appeals 
Bd., 204 Cal.Rptr. 527, 158 Cal.App.3d 
190. 


Cal.App. 2 Dist. 1963. Finding of Industri- 
al Accident Commission that member of college 
football team, who received athletic scholarship 
and who was killed in plane crash while re- 
turning from a regularly scheduled intercollegi- 
ate football game, was not ‘rendering services” 
within meaning of Workmen’s Compensation 
Act and was not an employee of college was not 
supported by the evidence. West's Ann.Labor 
Code, 8§ 3351, 3357. 

Van Horn v. Industrial Acc. Commission, 

33) Gal Rptr 169) 219 *CalAppid 457. 


Cal.App. 5 Dist. 1987. College memoran- 
dum informing various offices that college ex- 
terns were to be considered students did not 
establish that individual involved in student ex- 
ternship program at hospital was not employee, 
for Workers’ Compensation Act purposes; the 
memo was not addressed to any particular per- 
son and was not dated, and there was no 
evidence that memo was viewed by individual 
or hospital. West’s Ann.Cal.Labor Code 
§§ 3201 et seq., 3351. 

Barragan v. Workers’ Comp. Appeals Bd., 

240 Cal.Rptr. 811, 195 Cal.App.3d 637. 


Law Rev. 1964. 
college employees. 
16 Stan.L.R. 741. 


Scholarship athletes as 


Law Rev. 1964. 
cipient. 
1 San Diego L.Rev. 103. 


Football scholarship re- 


1447-1451. For other cases see earlier edi- 


tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1451. Independent contractors. 
1452. —— In general. 


Cal.App. 1 Dist. 1954. In compensation 
case involving a special nurse injured when 
serving at county hospital with reference to a 
charity patient, evidence warranted finding that 
the hospital had the right to general control of 
the special nurse and the right to discharge the 
nurse, within contemplation of test for deter- 


mining whether the employer-employee or inde- 
pendent contractor relationship exists. 
State Compensation Ins. Fund v. Industrial 
Acc. Commission, 268 P.2d 40, 124 Cal. 
App.2d 1. 


Cal.App. 2 Dist. 1984. Evidence, including 
testimony by oil company’s representative that 
he understood that workers’ compensation 
claimant and another individual were going to 
do tree trimming for company as independent 
contractors, was insufficient to show that oil 
company was unaware of partnership between 
claimant and other individual as a matter of 
law, for purposes of statute providing that mem- 
bers of partnership performing labor on partic- 
ular piece of work are employees of person 
having such work done. West's Ann.Cal.Labor 
Code § 3360. 

Guzman v. Worker's Compensation Appeals 

Bd., 204 Cal.Rptr. 527, 158 Cal.App.3d 
190. 


Oil company, which hired workers’ com- 
pensation claimant and another to do tree trim- 
ming work as independent contractors, failed to 
meet its burden of showing that statute, which 
provides that workmen associating under part- 
nership agreement for performance of labor on 
particular piece of work are employees of per- 
son having work executed, was arbitrary, and 
thus, company was not denied due process or 
equal protection of laws by application of such 
statute to find that claimant was its employee. 
West's Ann.Cal.Labor Code § 3360; U.S.C.A. 
Const.Amends. 5, 14. 

Guzman v. Worker's Compensation Appeals 

Bd., 204 Cal-Rptr. 527, 158 Cal.App.3d 
190. 


Cal.App. 2 Dist. 1974. Evidence which es- 
tablished, inter alia, that cleaning lady agreed to 
clean vacant apartment for apartment manager 
for $16 per day under informal working ar- 
rangement in which manager gave her general 
instructions, provided cleaning equipment, paid 
her in advance, and left was insufficient to 
sustain Workmen's Compensation Appeal 
Board's finding that cleaning lady was an inde- 
pendent contractor, and thus did not overcome 
presumption that she was an employee. West's 
Ann.Labor Code, § 5705. 

Johnson v. Workmen's Comp. Appeals Bd., 

1S CalRptr 871, 416 GallApp sd sie: 


Cal.App. 2 Dist. 1962. Evidence sustained 
finding of Industrial Accident Commission that 
service of claimant, as a stunt man, in taking 
falls from a horse, was performed not as inde- 
pendent contractor, but as an employee of actor 
who engaged claimant to perform such stunt on 
several occasions during actor’s appearance at 
a rodeo. 

Durae v. Industrial Acc. Commission, 23 

Cal.Rptr. 902, 206 Cal.App.2d 691. 
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A party's testimony to the effect that he 
contracted with two persons as independent 
contractors was merely a statement of such 
parties’ own conclusion, and did not establish 
such relationship. 

Durae v. Industrial Acc. Commission, 23 

Cal.Rptr. 902, 206 Cal.App.2d 691. 


Cal.App. 3 Dist. 1955. In proceeding by 
compensation carrier against Industrial Acci- 
dent Commission and claimant to review and 
annul workmen’s compensation award on 
ground that claimant, who was injured while 
operating alfalfa chopper, was employee of les- 
sees, with whom claimant and his father, as 
lessors, engaged in a dairy business, and who 
paid claimant to chop alfalfa rather than hire 
full time employee at higher rate, evidence was 
sufficient to sustain finding that claimant was 
an employee, not an independent contractor or 
joint venturer. West’s Ann.Labor Code, §§ 3351, 
3353, 335/, 5705(a). 

Guarantee Ins. Co. v. Industrial Acc. Com- 

mission of Cal., 290 P.2d 920, 137 Cal. 
App.2d 691. 


©1453-1458. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


©1459. —— Persons erecting, repairing, or 
demolishing building or structure. 


Cal.App. 2 Dist. 1981. Evidence, including 
facts that applicant was an experienced carpen- 
ter and member of carpenters union, home- 
owner gave no instructions to applicant or the 
other people performing carpentry work, archi- 
tect actually gave no instructions to applicant 
but only went over the plans with applicant to 
ensure their proper interpretation, and appli- 
cant supervised the work and even told home- 
owner what to do to help, did not support 
finding that applicant was an employee of 
homeowner, and thus homeowner was not lia- 
ble for payment to applicant, who sustained 
injury to his right major hand while working as 
a carpenter on home of workers’ compensation 
benefits. 

Germann v. Workers’ Comp. Appeals Bd., 

176 Cal.Rptr. 868, 123 Cal.App.3d 776. 


©1460. —— Persons engaged in hauling or in 
operation of vehicles. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1461. Employees of contractor or subcon- 
tractor. 


Library references 
C.J.S. Workmen’s Compensation § 550. 


Cal. 1951. Evidence that following rail- 
road embargo buyer took delivery of barley 
pursuant to alternative provisions of contract of 


purchase at roadside pile instead of in railroad 
cars, employed truckers, previously employed 
by seller to deliver barley to cars, to transport it 
to storage warehouse, and paid truckers agreed 
rate out of which truckers paid swampers em- 
ployed by truckers to load trucks, sustained 
finding of Industrial Accident Commission that 
buyer was sole employer of swampers liable for 
compensation awarded injured swamper. 
West's Ann.Labor Code, § 5952. 

Brietigam v. Industrial Acc. Commission, 

236 P.2d 582, 37 Cal.2d 849. 


Cal.App. 3 Dist. 1955. In workmen’s com- 
pensation proceeding, evidence on issue of 
amount of control exercisable by prime contrac- 
tor over subcontractor’s employees was insuffi- 
cient to support finding of Industrial Accident 
Commission that prime contractor was special 
employer of subcontractor’s carpenter foreman 
at time of his injury. 

Ridgeway v. Industrial Acc. Commission of 

State on Cal 279 eed l005 13 0eCals 
App.2d 841. 


5. ACCEPTANCE OR ELECTION TO COME UNDER ACTS. 


1462. In general. 


Library references 
C.J.S. Workmen’s Compensation § 551. 


©1463. Election by employer. 


Library references 
C.J.S. Workmen’s Compensation § 551. 


Cal.App. 1 Dist. 1961. Evidence sustained 
finding of Industrial Accident Commission that 
charitable organization, which carried on pro- 
gram for mentally handicapped people, elected 
to cover by statutory provisions for workmen’s 
compensation mentally retarded claimant, who 
performed work for organization. West's 
Ann.Labor Code, §§ 4150, 4151(a). 

State Subsequent Injuries Fund v. Industri- 

al Acc. Commission, 16 Cal.Rptr. 323, 
196 Cal.App.2d 10. 


1464. Election by employee. 


Library references 
C.J.S. Workmen’s Compensation § 551. 


6, DEPENDENCY AND RELATIONSHIP. 


1465-1468. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 
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€=1468. Relatives and members of family in 
general. 


1469. —— In general. 


Cal.App. 3 Dist. 1955. Evidence sustained 
finding that death benefits claimant had been a 
member in good faith of decedent's household 
and dependent upon him for support at time of 
decedent’s death, notwithstanding fact that 
claimant’s parents had not in any sense aban- 
doned him or yielded legal parental control over 
him. West’s Ann.Labor Code, § 3502. 

Associated Indemnity Corporation v. Indus- 

trial Accident Commission, 282 P.2d 519, 
132 Cal.App.2d 564. 


<=1470. —— Surviving spouse and children. 


Cal.App. 5 Dist. 1971. Evidence, in action 
for death benefits as surviving widow by peti- 
tioner whose marriage to decedent was invalid 
because former marriage had not been termi- 
nated, did not support referee's finding that 
petitioner must have known that she, in Califor- 
nia, would have had to have been personally 
served with process in Michigan divorce action 
in rem against nonresident. West’s Ann.Code 
Civ.Proc. § 413. 

Neureither v. Workmen’s Comp. App. Bd., 

93 Cal.Rptr. 162, 15 Cal.App.3d 429. 


©1471. —— Parents, brothers, and sisters. 


Cal.App. 1 Dist. 1986. Finding that sister 
was not partial dependent of deceased employee 
was sufficiently supported by evidence sister 
had not received any support after employee's 
promise of assistance and had not depended on 
employee for needed supplement to her income 
in the past. West’s Ann.Cal.Labor Code § 3502. 

Wings West Airlines v. Workers’ Comp. Ap- 

peals Bd., 232 Cal.Rptr. 343, 187 Cal. 
App.3d 1047. 


©1472-1473. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 


C.J.S. Workmen's CompenSation. 
1472. Husband and wife. 


1474, —— Existence and validity of mar- 
riage relation; common-law mar- 
riages. 

C.A.9 (Cal.) 1951. Evidence that claimant 
for death benefits under Defense Base Compen- 
sation Act for death of employee lived with 
employee in Colorado, which recognizes com- 
mon-law marriages, that child was born while 
relationship was in existence, and that parties 
were recognized as husband and wife during 
this time, sustained finding that claimant was 
widow of deceased within such act, and, there- 
fore, entitled to benefits thereof. Defense Base 
Compensation; Act "Sr 1), 42. U.SiGiA> $2 1651: 


Longshoremen’s and Harbor Workers’ Compen- 
sation Act, §§ 1 et seq., 2(16), 33 U.S.C.A. 8§ 901 
et seq., 902(16). 

Turnbull v. Cyr, 188 F.2d 455. 


N.D.Cal. 1970. Finding that claimant, 
seeking death benefits under Longshoremen’s 


‘and Harbor Workers’ Compensation Act was 


surviving wife of deceased employee, despite 
contention that Mexican divorce from prior hus- 
band was invalid, was supported by substantial 
evidence on the record as a whole. Longshore- 
men’s and Harbor Workers’ Compensation Act, 
§ 9, 33 U.S.C.A. § 909. 

Holland America Ins. Co. v. Rogers, 313 

F.Supp. 314. 


1475-1477. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


1478. Children. 


Library references 
C.J.S. Workmen's Compensation § 552. 


Cal.App. 4 Dist. 1966. Evidence that while 
mother and father were living together mother’s 
income was used in part to maintain children, 
and that father, after separation and after di- 
vorce decree awarding him custody of children, 
was able to provide children with necessities of 
life, but was not able to maintain them in that 
standard of living to which they had been accus- 
tomed prior to separation, and that mother’s 
contribution to their support after separation 
maintained them in that standard, sustained 
finding of total dependency of children on 
mother within meaning of workmen’s compen- 
sation statute so that they were entitled to 
compensation on her death. West’s Ann.Labor 
Code, § 3501(b). 

Smith v. Workmen’s Compensation Appeals 

Bd., 53 Cal.Rptr. 816, 245 Cal.App.2d 
292. 


1479-1482. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 

Library references 


C.J.S. Workmen's Compensation. 
©1479. Parents and persons in loco parentis. 
1483. —— Partial dependency. 


C.A.9 (Cal.) 1952. Evidence supported de- 
termination under Longshoreman’s Compensa- 
tion Act that mother of deceased employee had 
been partially dependent upon employee at time 
of his injury and that mother was entitled to 
death benefits, though mother had remarried, in 
view of fact that her husband was out of work. 
42 U.S.C.A. 8§ 1651-1654. 

Vinnell Corp. of Cal. v. Pillsbury, 199 F.2d 

885. 
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1484-1486. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 

Library references 


C.J.S. Workmen's Compensation. 


7. ACCIDENT OR INJURY AND CONSEQUENCES 
THEREOF. 
©1487. Injuries arising out of and in course of 
employment in general. 


Library references 
C.J.S. Workmen's Compensation § 553 et 
seq. 
©1488. Injuries arising out of employment in 
general. 


Library references 
C.J.S. Workmen's Compensation § 556. 


Cal. 1968. Benefit applicant need only es- 
tablish reasonable probability of industrial cau- 
sation of injury. 

McAllister v. Workmen’s Compensation Ap- 

peals Bd., 445 P.2d 313, 71 Cal.Rptr. 697, 
69 Cal.2d 408. 


Reasonable or probable causal connection 
will suffice to support award of workmen’s 
compensation benefits. 

McAllister v. Workmen's Compensation Ap- 

peals Bd., 445 P.2d 313, 71 Cal.Rptr. 697, 
69 Cal.2d 408. 


Cal.App. 2 Dist. 1969. Compensation 
claimant need establish no more than a reason- 
able probability of industrial causation and is 
not required to prove causal mechanism in 
detail. 

W. M. Lyles Co. v. Workmen's Comp. App. 

Bd., 82 Cal.Rptr. 891, 3 Cal.App.3d 132. 


Cal.App. 2 Dist. 1968. Where medical evi- 
dence as to cause and effect of employee’s 
industrial injury conflicted, workmen’s compen- 
sation board had duty to choose from the mass 
of evidence that part which seemed most per- 
suasive. 

Cypress Ins. Co. v. Workmen’s Compensa- 

tion Appeals Bd., 71 Cal.Rptr. 915, 266 
Cal.App.2d 196. 


Cal.App. 2 Dist. 1966. Evidence before In- 
dustrial Accident Commission sustained finding 
that petitioner suffered from a disability which 
derived from both industrial and nonindustrial] 
causes. 

Baker v. Industrial Acc. Commission, 52 

Cal.Rptr. 276, 243 Cal.App.2d 380. 


Cal.App. 2 Dist. 1965. Compensation 
award cannot rest on evidence of mere possibil- 
ity of industrial causation. 

Southern California Edison Co. v. Industri- 

al Acc. Commission, 48 Cal.Rptr. 46, 238 
Cal.App.2d 567. 


Cal.App. 3 Dist. 1975. In a workmen’s 
compensation case, the applicant need only 
show the reasonable probability of industrial 
causation. 

Patterson v. Workers’ Comp. Appeals Bd., 

126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Cal.App. 3 Dist. 1971. — First physician’s 
testimony constituted substantial evidence 
which supported referee’s finding of industrial 
causation in workmen’s compensation case, and 
second physician’s testimony did not constitute 
substantial evidence because it ignored a salient 
portion of the claimant’s medical history so that 
referee's findings were supported by the only 
cognizable medical evidence, and where there 
was no conflict the board’s order of reconsider- 
ation under code section providing for such 
relief when evidence does not justify findings 
was arbitrary and exceeded its authority. 
West's Ann.Labor Code, § 5903(c). 

Gillette v. Workmen’s Comp. Appeals Bd., 

97 Cal.Rptr. 893, 20 Cal.App.3d 312. 


Cal.App. 3 Dist. 1970. The trier of fact 
may properly disbelieve expert medical opinion 
of industrial causation where such opinion is 
based on demonstrably false information given 
by applicant or others, upon irrelevant facts or 
upon incorrect legal theory, but it has no power 
to substitute for this opinion its own determina- 
tion of causation. 

Collins v. Workmen’s Comp. App. Bd., 87 

Cal.Rptr. 601, 8 Cal.App.3d 618. 


Cal.App. 3 Dist. 1968. Disputable  pre- 
sumption of industrial causation and prohibi- 
tion against presumption’s rebuttal by evidence 
of preexisting disease are not coextensive. 
West's Ann.Gov.Code, 88 20000 et seq., 21363.5; 
West's Ann.Labor Code, 8§ 3212, 3212.5. 

State Emp. Retirement System v. Work- 

men’s Compensation Appeals Bd., 73 Cal. 
Rptr. 172, 267 Cal.App.2d 611. 


Cal.App. 5 Dist. 1987. Evidence  estab- 
lished that math teacher subjectively believed 
that participation in math club picnic was ex- 
pected by employer and established teacher's 
subjective belief for purpose of determining 
whether participation in picnic was expected by 
employer and whether teacher's surviving 
spouse was entitled to workers’ compensation 
benefits. West's Ann.Cal.Labor Code § 3600. 

Smith v. Workers’ Comp. Appeals Bd., 236 

Cal.Rptr. 248, 191 Cal.App.3d 127, re- 
view denied. 


1489. Injuries in course of employment in 
general. 


Library references 
C.J.S. Workmen's Compensation § 556. 


Cal.App. 5 Dist. 1965. Evidence supported 
finding that milkman had injured leg in course 
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of his employment, in compensation proceeding 
for milkman’s death allegedly resulting from 
injury. 
Foremost Dairies, Inc. v. Industrial Acc. 
Commission, 47 Cal.Rptr. 173, 237 Cal. 
App.2d 560. 


1490. Fact of injury, and accidental nature 
in general. 


Library references 
C.J.S. Workmen’s Compensation § 555(1) et 
seq. 


Cal.App. 1 Dist. 1984. In workers’ com- 
pensation proceeding, there was sufficient evi- 
dence to support superior court’s determination 
that police officer’s injury to his psyche, as well 
as his physical injury, was not work related. 

Kimbrough v. Police & Fire Retirement 

System, 208 Cal.Rptr. 112, 161 Cal. 
App.3d 1143. 


Cal.App. 1 Dist. 1980. Despite stipulated 
evidence that a witness, if he testified, would 
have given testimony contradictory to claim- 
ant’s assertion that he had suffered an industrial 
injury while unloading a trailer when walk 
board upon which he was walking slipped, 
referee did not abuse his discretion by finding to 
the contrary that claimant did sustain an indus- 
trial injury. West's Ann.Labor Code, 8 5702. 

Bekins Moving & Storage Co. v. Workers’ 

Comp. Appeals Bd., 163 Cal.Rptr. 213, 
103 Cal.App.3d 675. 


Cal.App. 3 Dist. 1966. Evidence supported 
Industrial Accident Commission's finding that 
dress shop owner intentionally kicked and in- 
jured his employee while she was performing 
her duties as saleslady. 

Azevedo v. Industrial Acc. Commission, 52 

Cal.Rptr. 283, 243 Cal.App.2d 370. 


1491. Existence and extent of disability in 
general. 


Library references 
C.J.S. Workmen’s Compensation § 555(8). 


Cal.App. 2 Dist. 1975. Workers’ Compen- 
sation Appeals Board’s finding that fireman's 
disability restricted him to light work in none- 
motionally trying atmosphere was supported by 
substantial evidence in light of entire record. 

Muznik v. Workers’ Comp. Appeals Bd., 

124 Cal.Rptr. 407, 51 Cal.App.3d 622. 


Cal.App. 2 Dist. 1968. Question whether 
person has pain, to extent that he cannot work, 
is not one which can be determined only by 
resorting to the sciences but may be determined 
upon testimony of the person alone. West's 
Ann.Labor Code, § 5703(b). 

Sweeney v. Workmen's Compensation Ap- 

peals Bd., 70 Cal.Rptr. 462, 264 Cal. 
App.2d 296. 


Question whether a person has pain, to 
extent that he cannot work, is one of a medical 
nature but is not a ‘scientific or medical ques- 
tion” within usual acceptation or understanding 
of that expression. West’s Ann.Labor Code, 
§ 5703(b). 

Sweeney v. Workmen's Compensation Ap- 

peals Bd., 70 Cal.Rptr. 462, 264 Cal. 
App.2d 296. 


Cal.App. 2 Dist. 1967. Opinion of one phy- 
sician is sufficient to support a finding in re- 
spect to disability in a workmen’s compensation 
proceeding. 

Heath v. Workmen’s Compensation Appeals 

Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
PIB). 


©1492. Injury as cause of disability in general. 


Library references 


C.J.S. Workmen's Compensation § 555(9) et 
seq. 


Cal. 1968. Reasonable or probable causal 
connection will suffice to support award of 
workmen’s compensation benefits. 

McAllister v. Workmen’s Compensation Ap- 

peals Bd., 445 P.2d 313, 71 Cal.Rptr. 697, 
69 Cal.2d 408. 


Cal. 1964. Substantial evidence in work- 
men’s compensation case sustained finding that 
temporary disability was entirely attributable to 
effects of third and fourth injuries, including 
aggravation of claimant’s pre-existing back con- 
dition. West's Ann.Labor Code, §§ 5952, 5953. 

Fred Gledhill Chevrolet v. Industrial Acc. 

Commission, 396 P.2d 586, 41 Cal.Rptr. 
ZO 62 Callzidi a9? 


Cal.App. 1 Dist. 1977. Evidence failed to 
support determination of Worker's Compensa- 
tion Appeals Board that back pain suffered by 
claimant while working around home was a 
nonindustrial injury with respect to claimant, 
who had already sustained two separately com- 
pensated back injuries while working for two 
different employers, to which all his needs and 
complaints after that date were solely attribut- 
able and accordingly apportioned in full. 

McGlinn v. Workers’ Comp. Appeals Bd., 

137 Cal.Rptr. 326, 68 Cal.App.3d 527. 


Cal.App. 2 Dist. 1984. A claimant has bur- 
den of establishing industrial causation by pre- 
ponderance of evidence. West's Ann.Cal.Labor 
Code §§ 3202.5, 5705. 

Villa v. Workers’ Comp. Appeals Bd., 203 

Cal.Rptr. 26, 156 Cal.App.3d 1076. 


Cal.App. 2 Dist. 1978. Medical testimony 
was insufficient to support denial of workmen's 
compensation benefits in proceeding in which 
workman claimed that industrial shoulder inju- 
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ry was proximate cause of subsequent off-the- 
job fall from ladder and resulting injuries. 
Beaty v. Workers’ Comp. Appeals Bd., 144 
Cal.Rptr. 78, 80 Cal.App.3d 397. 


Cal.App. 2 Dist. 1968. Where medical evi- 
dence as to cause and effect of employee's 
industrial injury conflicted, workmen's compen- 
sation board had duty to choose from the mass 
of evidence that part which seemed most per- 
suasive. 

Cypress Ins. Co. v. Workmen’s Compensa- 

tion Appeals Bd., 71 Cal.Rptr. 915, 266 
Cal.App.2d 196. 


Cal.App. 3 Dist. 1965. An award based 
solely upon evidence tending to prove only pos- 
sibility of industrial causation is conjectural and 
cannot be sustained. 

Peter Kiewit Sons v. Industrial Acc. Com- 

mission, 44 Cal.Rptr. 813, 234 Cal.App.2d 
831. 


©1493. Death from accidents in general. 


Library references 


C.J.S. Workmen's Compensation § 555(9) et 
seq. 


C.A.9 (Cal.) 1952. In proceeding for com- 
pensation under the Longshoremen’s and Har- 
bor Workers’ Compensation Act, in absence of 
any medical evidence showing that employee's 
death arose out of and in course of his employ- 
ment, the deputy commissioner was not re- 
quired to find in accordance with medical re- 
port which accepted in evidence and which 
ruled out any causal relationship between the 
employee's death and his work. Longshore- 
men’s and Harbor Workers’ Compensation Act, 
§§ 2(2), 20, 21(b), 23(a), 33 U.S.C.A. §§ 902(2), 
920, 921(b), 923(a). 

Crescent Wharf & Warehouse Co. v. Cyr, 

200 F.2d 633. 


Cal.App. 2 Dist. 1985. Dependents of de- 
ceased worker failed to meet their burden of 
proving that worker's death arose out of em- 
ployment where there was no evidence of cause 
of death itself and expert testimony on possible 
causes of death was either based on incorrect 
assumption or lacked convincing force and 
probability of truth. West’s Ann.Cal.Labor 
Code § 3202.5. 

Wehr v. Workers’ Comp. Appeals Bd., 211 

Cal.Rptr. 321, 165 Cal.App.3d 188, re- 
view denied. 


Substantial evidence supported finding of 
Workers’ Compensation Appeals Board that 
worker did not sustain industrial injury result- 
ing in his death where cause of death was 
unknown and expert testimony on possible 
causes of death was based on incorrect assump- 


tion or was speculative. West’s Ann.Cal.Labor 
Code § 4702. 
Wehr v. Workers’ Comp. Appeals Bd., 211 
Cal.Rptr. 321, 165 Cal.App.3d 188, re- 
view denied. 


Cal.App. 5 Dist. 1968. Although only two 
witnesses, deceased's widow and deceased's 
employer, who was also widow’s brother, testi- 
fied, and both testified that deceased was on 
errand for employer at time of death, Work- 
men’s Compensation Appeals Board had right 
to draw contrary inference from circumstantial 
evidence and deny widow's claim for death 
benefits. 

Alexander v. Workmen’s Compensation Ap- 

peals Bd., 69 Cal.Rptr. 190, 262 Cal. 
App.2d 756. 


Circumstantial evidence in widow’s action 
for death benefits supported Workmen’s Com- 
pensation Appeals Board’s finding that de- 
ceased, an employee of construction firm, killed 
in automobile accident while allegedly en route 
to airport to catch plane to go to another state 
to bid on job, did not suffer death as result of 
injury arising out of and occurring in course of 
his employment. 

Alexander v. Workmen’s Compensation Ap- 

peals Bd., 69 Cal.Rptr. 190, 262 Cal. 
App.2d 756. 


Cal.App. 5 Dist. 1965. Evidence sustained 
finding that death of workman had been proxi- 
mate result of injury to leg. 

Foremost Dairies, Inc. v. Industrial Acc. 

Commission, 47 Cal.Rptr. 173, 237 Cal. 
App.2d 560. 


1494, Diseases, infections, and poisoning. 


Library references 
C.J.S. Workmen's Compensation § 555(11). 


1495. —— In general. 


Law Rev. 1971. Diseases arising out of 
employment—a problem of proof. 
2 Pacific L.J. 678. 


©1496. —— Poisoning in general. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


©1497. —— Infections in general. 


Cal.App. 3 Dist. 1993. Medical evidence 
was sufficient to support finding that wastewa- 
ter treatment worker developed hepatitis B as 
result of occupational exposure to sewage; evi- 
dence indicated that cuts in worker’s hands 
were exposed to raw sewage when equipment 
he was working on would cut his gloves, and 
expert agreed that worker had no other source 
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of exposure to hepatitis B and could “‘probably”’ 
contract hepatitis B from sewage exposure. 

Rosas v. Workers’ Comp. Appeals Bd., 20 

Cal.Rptr.2d 778, 16 Cal.App.4th 1692. 


€=1498-1499. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


¢=1500. —— Inhalation of gas, fumes, or dust. 


Cal.App. 2 Dist. 1968. Proof that employee 
was exposed to dust which caused industrial 
injury while employed by particular employer is 
sufficient to show that this employment was a 
contributing factor to injury, and full award 
may be made against such employer, despite 
fact that similar exposure took place during 
previous employments. 

Cypress Ins. Co. v. Workmen’s Compensa- 

tion Appeals Bd., 71 Cal.Rptr. 915, 266 
Cal.App.2d 196. 


€ 1501. Particular diseases. 


Library references 
C.J.S. Workmen’s Compensation § 555(11). 


1502. —— In general. 


N.D.Cal. 1952. Evidence failed to sustain 
finding by Deputy Commissioner of Bureau of 
Employees’ Compensation that the death of 
claimant’s decedent, who died from amoebic 
dysentery while employed as civilian ware- 
houseman in the Kokura area of Japan, arose 
out of or in the course of his employment. 

Japan Central Exchange & Indem. Ins. Co. 

of North America v. Pillsbury, 106 
F.Supp. 727. 


Cal.App. 1 Dist. 1988. Worker’s testimony 
and physician’s opinion supported workers’ 
compensation judge’s finding that worker had 
sustained compensable industrial injury in form 
of migraine headaches resulting from exposure 
to industrial solvents, and, thus, judge's finding 
was entitled to great weight upon review by 
Workers’ Compensation Appeals Board. West's 
Ann.Cal.Labor Code 8§ 4660, 4660(a), 5952. 

Duke v. Workers’ Comp. Appeals Bd., 251 

Cal.Rptr. 185, 204 Cal.App.3d 455. 


Cal.App. 1 Dist. 1987. Workers’ Compen- 
sation Appeal Board’s denial of workers’ com- 
pensation benefits to 43-year-old former electri- 
cal transit mechanic exposed to polychlorinated 
biphenyls (PCBs) in course of his employment, 
based on finding that exposure resulted in no 
present disability or need for medical treatment 
was not supported by substantial evidence; 
medical opinion of city’s medical expert that 
Hubbard treatment was not likely to significant- 
ly improve arm and neck symptoms, made in 
absence of review of all medical records and 
which did not address need to relieve or cure 
effects of injury to immune system, clinically 


demonstrated, and most likely caused by cumu- 
lative PCB exposure was not substantial evi- 
dence. 
Kyles v. Workers’ Comp. Appeals Bd., 240 
Cal.Rptr. 886, 195 Cal.App.3d 614. 


¢=1503. —— Anthrax. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1504. —— Cancer. 


Cal. 1968. Substantial evidence did not 
support finding that there was not a reasonable 
probability that decedent's death from lung can- 
cer after 32 years of fire fighting arose out of his 
employment during which he was exposed to 
danger of smoke inhalation numerous times, 
even though decedent had smoked cigarettes for 
about 42 years. West's Ann.Labor Code, 
§ 5708. 

McAllister v. Workmen's Compensation Ap- 

peals Bd., 445 P.2d 313, 71 Cal.Rptr. 697, 
69 Cal.2d 408. 


Cal.App. 1 Dist. 1994. Firefighter seeking 
workers’ compensation benefits failed to present 
substantial evidence of “reasonable link’’ be- 
tween industrial exposure to carcinogens and 
cancer, as required to invoke statute providing 
disputable presumption of industrial causation; 
employer's expert physician found occupational 
etiology of applicant’s cancer “unlikely,” and 
firefighter’s own expert stated he did not believe 
that firefighter’s employment contributed to his 
cancer and that, while it was “‘possible’’ that 
latency period could be less than ten years, it 
was not medically reasonable or probable. 
West’s Ann.Cal.Labor Code § 3212.1. 

Riverview Fire Protection Dist. v. Workers’ 

Comp. Appeals Bd., 28 Cal.Rptr.2d 601, 
23 Cal.App.4th 1120, rehearing denied, 
and review denied. 


Cal.App. 1 Dist. 1990. Fire fighter’s dis- 
abling cancer was not reasonably linked to his 
industrial exposure to carcinogens, so as to 
entitle fire fighter’s widow to take advantage of 
Labor Code section authorizing compensation 
for active fire fighter who develops cancer; 
medical evidence established that primary tu- 
mor site could not be identified, and without 
identification of primary tumor site, there was 
no evidence from which it could reasonably be 
inferred that cancer fire fighter developed was 
more likely result of industrial exposure than 
nonindustrial exposure. West's Ann.Cal.Labor 
Code §§ 3202.5, 3212.1. 

Zipton v. Workers’ Comp. Appeals Bd., 267 
Cal.Rptr. 431, 218 Cal.App.3d 980, re- 
hearing denied, modified, and review de- 
nied, 


Firefighter's exposure to carcinogens 
known to cause lung and liver cancer and 
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existence of cancer in fire fighter’s lung and 
liver organs was not sufficient to establish rea- 
sonable link between industrial exposure to car- 
cinogens and cancer that fire fighter developed, 
so as to trigger presumption of industrial causa- 
tion pursuant to Labor Code section authorizing 
compensation for active fire fighter who devel- 
ops cancer, where cancer found in organs had 
metastasized; metastasis was by definition sec- 
ondary cancer growth which had migrated from 
primary site of disease in another part of body. 
West's Ann.Cal.Labor Code § 3212.1. 

Zipton v. Workers’ Comp. Appeals Bd., 267 
Cal.Rptr. 431, 218 Cal.App.3d 980, re- 
hearing denied, modified, and review de- 
nied. 


Cal.App. 1 Dist. 1982. Evidence was insuf- 
ficient to sustain Workers’ Compensation Ap- 
peals Board’s determination that employee’s 
death from cancer of the pancreas following on- 
the-job exposure to respirable asbestos was not 
industrially related, since that determination 
was based upon a doctor’s opinion which in 
turn derived exclusively from a study which was 
impermissibly conjectural and speculative; fur- 
thermore, there was substantial evidence to sup- 
port the Board's earlier decision finding the 
employee's death industrially related. 

Baptist v. Workers’ Comp. Appeals Bd., 187 

Cal.Rptr. 270, 137 Cal.App.3d 903. 


Cal.App. 2 Dist. 1960. In workmen's com- 
pensation case, evidence consisting merely of 
testimony by a doctor that he believed that 
disabling pathology in question ‘‘may’’ have 
been aggravated by an industrial injury did not 
support finding that the injury produced or 
precipitated or aggravated the cancerous condi- 
tion for which employee sought compensation, 
namely, malignancy of the prostate and metas- 
tasis thereof to the spine. 

Pacific Emp. Ins. Co. v. Industrial Acc. 

Commission, 5 Cal.Rptr. 738, 182 Cal. 
App.2d 162. 


Cal.App. 3 Dist. 1954. Evidence sustained 
finding of Industrial Accident Commission that 
there was a causal relationship between acci- 
dent and breast cancer, so as to entitle claimant 
to compensation. 

U. S. Cas. Co. v. Industrial Acc. Commis- 

sion, 265 P.2d 35, 122 Cal.App.2d 427. 


Cal.App. 4 Dist. 1983. Workers’ Compen- 
sation Appeals Board's finding that, assuming 
claimant's exposure to asbestos, the exposure 
contributed to his cancer and his death was 
supported by substantial evidence. West's Ann. 
Cal.Evid.Code §§ 702, 800; West's Ann.Cal. 
GGA S43: 

Skip Fordyce, Inc. v. Workers’ Comp. Ap- 

peals Bd., 197 Cal.Rptr. 626, 149 Cal. 
App.3d 915. 


©1505-1506. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


©1507. —— Skin diseases. 


Cal.App. 2 Dist. 1969. Evidence supported 
Workmen's Compensation Appeals Board’s 
findings, in support of award of temporary 
disability indemnity, that exposure to sunlight 
during course of employment but subsequent to 
time employee had noticed skin eruptions con- 
tributed to discoid lupus erythematous and that 
condition had not become permanent and sta- 
tionary prior to work-related exposure. 

W. M. Lyles Co. v. Workmen's Comp. App. 

Bd., 82 Cal.Rptr. 891, 3 Cal.App.3d 132. 


©1508. —— Erysipelas. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1509. —— Diseases of the hk a and respi- 
ratory system in general. 


C.A.9 (Cal.) 1981. Miner’s widow’s and 
other lay testimony was sufficient to establish 
that miner, who had died 55 years before, was 
suffering from chronic respiratory ailment at 
time he was killed in mining accident, and 
therefore, decision of Secretary of Health and 
Human Services denying benefits under Black 
Lung Benefits Act was not supported by sub- 
stantial evidence. Federal Coal Mine Health 
and Safety Act of 1969, 8§ 401 et seq., 411(a), 
412(a)(2) as amended 30 U.S.C.A. §§ 901 et seq., 
921(a), 922(a)(2). 

Dobbins v. Schweiker, 641 F.2d 1354. 


Cal. 1968. Cause of emphysema of claim- 
ant seeking compensation is not a matter for 
judicial notice and can be established only by 
medical evidence. 

Chambers v. Workmen's Compensation Ap- 

peals Bd., 446 P.2d 531, 72 Cal.Rptr. 651, 
69 Cal.2d 556. 


Cal.App. 1 Dist. 1971. Findings that work- 
men’s compensation claimant, who had been 
employed for 30 years as tender of asbestos 
shingle machine and who left his employment 
at 50 years of age, had sustained a compensable 
injury consisting of pulmonary asbestosis as 
result of his employment but that asbestosis 
caused no compensable temporary disability, in 
that petitioner had become disabled as result of 
preexisting rheumatoid arthritis unrelated to 
employment either causally or by way of aggra- 
vation, were supported by substantial evidence. 

Vela v. Workmen's Comp. Appeals Bd., 99 

Cal.Rptr. 387, 22 Cal.App.3d 513. 


Cal.App. 2 Dist. 1985. Opinions of exam- 
ining physicians constituted substantial evi- 
dence justifying denial of benefits for worker's 


For legislative history of cited statutes, see West's Annotated California Codes 


¢=1509 WORKERS’ COMPENSATION 


44A Cal D 2d—88 


For later cases see same Topic and Key Number in Pocket Part 


alleged asbestos-related __ disease. West's 
Ann.Cal.Labor Code § 5952(d). 

Cooper v. Workers’ Comp. Appeals Bd., 218 

Cal.Rptr. 783, 173 Cal.App.3d 44, review 


denied. 


Cal.App. 2 Dist. 1968. Evidence in com- 
pensation proceedings established that employ- 
ee’s pulmonary infection, which was caused by 
inhalation of air-borne spores and which may 
progress by self-reproduction of the damaging 
spores in the lungs or from new inhalation of 
additional spores, was compensable as injury 
suffered as a result of specific exposure having 
latent effects. 

Cypress Ins. Co. v. Workmen’s Compensa- 

tion Appeals Bd., 71 Cal.Rptr. 915, 266 
Cal.App.2d 196. 


Evidence supported finding that employee's 
exposure to dust during several periods of em- 
ployment by three employers caused disability 
from pulmonary infection and removal of one 
lung. 

Cypress Ins. Co. v. Workmen's Compensa- 

tion Appeals Bd., 71 Cal.Rptr. 915, 266 
Cal.App.2d 196. 


Evidence supported finding that workmen's 
compensation claimant who suffered pulmonary 
infection caused by air-borne spores was sub- 
jected to harmful conditions during entire peri- 
od of employment by one of his employers 
though that employer had stopped the work 
because of dust for only two days during em- 
ployee’s period of employment. 

Cypress Ins. Co. v. Workmen's Compensa- 

tion Appeals Bd., 71 Cal.Rptr. 915, 266 
Cal.App.2d 196. 


Cal.App. 3 Dist. 1954. Evidence that 
claimant was exposed to dust during employ- 
ment in mines of last two successive employers 
and that he was disabled due to silicosis made 
out a prima facie case for award of compensa- 
tion against such employers and their insurance 
carriers, regardless of whether such terminal 
employments were the sole proximate cause of 
disability or merely aggravated a pre-existing 
condition, and whether such employers and 
insurance carriers met the burden of proof 
thereby cast upon them to prove that claimant's 
exposure while in their employ could not have 
contributed to his disability was essentially a 
question of fact for the trier of fact. 

Globe Indem. Co. v. Industrial Acc. Com- 

mission, 271 P.2d 149, 125 Cal.App.2d 
TOS: 


Cal.App. 4 Dist. 1983. In workers’ com- 
pensation proceeding, reference in physician’s 
report concerning employee's alleged exposure 
to asbestos while repairing brake linings in the 
course of his employment, a reference to asbes- 
tos in the automotive industry in a pamphlet 


attached to the report, a remark by employer 
that he had been advised that asbestos was 
contained in brake linings, and “‘admission’’ of 
nonparty insurers that it was ““common knowl- 
edge”’ that brake linings contained asbestos was 
insufficient evidence to support a finding that 
claimant had been exposed to asbestos during 
his employment with defendant employer dur- 
ing the years in question. 
Skip Fordyce, Inc. v. Workers’ Comp. Ap- 
peals Bd., 197 Cal.Rptr. 626, 149 Cal. 
App.3d 915. 


©1510-1518. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


€1519. —— Heart diseases. 


C.A.9 (Cal.) 1952. In proceedings by em- 
ployer and compensation carrier to enjoin en- 
forcement of death benefits award under the 
Longshoremen’s and Harbor Workers’ Com- 
pensation Act to deceased employee's widow, 
evidence was sufficient to sustain deputy com- 
missioner’s award which was based upon his 
finding that employee's death from heart attack 
was result of an injury arising out of and in the 
course of his employment. Longshoremen’s 
and Harbor Workers’ Compensation Act, 
§§ 2(2),.20, 21(b), 23(a), 33.0.5. CASS 90212), 
920, 921(b), 923(a). 

Crescent Wharf & Warehouse Co. v. 

200 F.2d 633. 


Cal.App. 1 Dist. 1979. In case in which 
deputy sheriff took normal retirement and four 
years thereafter claimed disability resulting 
from allegedly work-incurred hypertension as a 
precursor of ischemic heart disease, and which 
medical testimony indicated that atherosclerotic 
changes within the aorta, record supported 
finding that claimant’s minor heart trouble had 
its genesis following his retirement as deputy 
sheriff. West’s Ann.Labor Code, § 3212. 

Hamilton v. Workers’ Comp. Appeals Bd., 

155 Cal.Rptr. 721, 93 Cal.App.3d 587. 


Cal.App. 2 Dist. 1969. Whether employ- 
ment proximately caused or accelerated disease 
process or precipitated collapse of heart from 
preexisting disease before normal progressive 
developments would have resulted in its col- 
lapse is question of fact, for determination of 
which board must necessarily depend on rea- 
soned opinion of experts. 

Fontno v. Workmen's Compensation Ap- 

peals Bd., 78 Cal.Rptr. 291, 273 Cal. 
App.2d 684. 


Cal.App. 2 Dist. 1957. In proceeding by 
police officer against city for compensation for 
heart trouble, wherein officer relied on provi- 
sion of Labor Code that heart trouble, which 
develops or manifests itself while police officer 
is in service of police department of city shall be 


Cyr, 
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presumed to arise out of and in course of 
employment, evidence sustained finding of In- 
dustrial Accident Commission that statutory 
presumption was overcome and that heart dis- 
ease was not caused or contributed to by offi- 


cer’'s employment. West's Ann.Labor Code, 
§§ 3208, 3212.5. 
Havel v. Industrial Acc. Commission of 


Cal., 316 P.2d 680, 154 Cal.App.2d 737. 


Cal.App. 2 Dist. 1957. Evidence _ estab- 
lished that death of a deputy sheriff from a 
second heart attack was due to nonoccupational 
causes and was not hastened nor caused by an 
injury arising out of and in course of his em- 
ployment. West's Ann.Labor Code, § 3212.5. 

Siler v. Industrial Acc. Commission, 309 

P.2d 910, 150 Cal.App.2d 157. 


Cal.App. 3 Dist. 1955. Finding and con- 
clusion of Industrial Accident Commission that 
death of lead mechanic employed by Division of 
Highways as a result of myocardial infarction 
due to coronary occlusion did not arise out of 
and in course of employment and hence was not 
compensable were supported by substantial evi- 
dence. 

Foster v. Industrial Acc. Commission, 289 

P.2d 253, 136 Cal.App.2d 812. 


Cal.App. 3 Dist. 1954. In workmen's com- 
pensation proceeding brought by former city 
fireman, who had been employed by fire depart- 
ment for 29 years, to recover for heart condi- 
tion, evidence did not support finding by Indus- 
trial Accident Commission that disability was 
not caused by any injury arising out of and in 
course of employment. West’s Ann.Labor Code, 
§§ 3212, 3600. 

Horn v. Industrial Acc. Commission, 276 

P.2d 673, 128 Cal.App.2d 837. 


1520-1528. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


1529. —— Mental and nervous diseases. 


Cal.App. 1 Dist. 1984. In workers’ com- 
pensation proceeding, there was sufficient evi- 
dence to support superior court's determination 
that police officer’s injury to his psyche, as well 
as his physical injury, was not work related. 

Kimbrough v. Police & Fire Retirement 


System, 208 Cal.Rptr. 112, 161 Cal. 
App.3d 1143. 
Cal.App. 2 Dist. 2000. Employer's medi- 


cal-legal report from psychiatrist was substan- 
tial evidence which established that employ- 
ment did not predominantly cause workers’ 
compensation claimant's psychiatric injury and 


that benefits were thus barred. West's 
Ann.Cal.Labor Code § 3208.3(b)(1). 

Sakotas v. W.C.A.B., 95 Cal.Rptr.2d 153, 80 

Cal.App.4th 262, rehearing denied, and 


review denied. 


Cal.App. 2 Dist. 1990. Psychiatrist’s spec- 
ulative opinion as to predicted future psychiat- 
ric disabilities of claimant was not reasonable 
basis for determination of claimant’s present 
disability. 

Rubalcava v. Workers’ Comp. Appeals Bd., 

269 Cal.Rptr. 656, 220 Cal.App.3d 901, 
review denied. 


Cal.App. 2 Dist. 1983. Record did not 
support employer’s argument that employee's 
psychoneurotic injury was occasioned by em- 
ployment termination and thus was not com- 
pensable. 

Georgia-Pacific Corp. v. Workers’ Comp. 

Appeals Bd., 192 Cal.Rptr. 643, 144 Cal. 
App.3d 72. 


Record did not contain substantial evidence 
to support conclusion that employee’s psycho- 
neurotic injury was industrially related and thus 
compensable. 

Georgia-Pacific Corp. v. Workers’ Comp. 

Appeals Bd., 192 Cal.Rptr. 643, 144 Cal. 
App.3d 72. 


Cal.App. 2 Dist. 1983. Opinion of psychia- 
trist was insufficient to support findings on 
issue of whether workers’ compensation claim- 
ant’s employment was positive factor in devel- 
opment of his psychological disease where psy- 
chiatrist admitted that his commentary on the 
case was limited by inadequate information and 
where psychiatrist's opinion did not adequately 
distinguish whether employment or nonindus- 
trial incident caused _ disease. West's 
Ann.Cal.Labor Code § 3600. 

Twentieth Century-Fox Film Corp. v. Work- 

ers’ Comp. Appeals Bd., 190 Cal.Rptr. 
560, 141 Cal.App.3d 778. 


Cal.App. 2 Dist. 1981. Treating psychia- 
trist’s report did not meet requirements of 
Workers’ Compensation Appeals Board rules 
where history of alleged injury was contained 
entirely in statement that applicant was “‘suffer- 
ing emotional trauma as the direct result of 
work related tensions, pressures and constant 
harassment which forced her termination from 
employment’ and report shed no light on na- 
ture of the alleged harassment or pressures and 
tensions nor suggest what occurred or what 
applicant stated or complained in the four 
months she was under his care. West’s Ann.La- 
bor Code, § 5703. 

Insurance Co. of North America v. Work- 

ers’ Comp. Appeals Bd., 176 Cal.Rptr. 
365, 122 Cal.App.3d 905. 
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Applicant for compensation benefits based 
on alleged industrial psychiatric injury failed to 
establish that she sustained emotional trauma 
as result of employment harassment, pressures 
and tensions; there was no valid medical evi- 
dence showing psychic injury and no probative 
or tenable lay evidence showing that applicant, 
claiming that she was falsely hired and fired 
and was harassed by male supervisor, suffered a 
psychiatric injury which was work connected 
and none of her testimony was corroborated by 
co-workers with whom she, by her own admis- 
sion, got along well. West’s Ann.Labor Code, 
§ 3208.1. 

Insurance Co. of North America v. Work- 

ers’ Comp. Appeals Bd., 176 Cal.Rptr. 
365, 122 Cal.App.3d 905. 


Cal.App. 2 Dist. 1981. Evidence did not 
support finding of Workers’ Compensation Ap- 
peals Board that applicant suffered injury to his 
psyche as a result of industrial accident. West's 
Ann.Labor Code, § 5952(d). 

National Convenience Stores v. Workers’ 

Comp. Appeals Bd., 175 Cal.Rptr. 378, 
121 Cal.App.3d 420. 


Cal.App. 2 Dist. 1978. Relevant and con- 
sidered opinion of one physician, although in- 
consistent with other medical opinion, may con- 
stitute substantial evidence supporting finding 
of psychiatric disability on an industrial basis. 

Market Basket v. Workers’ Comp. Appeals 

Bd., 149 Cal.Rptr. 872, 86 Cal.App.3d 
Swe 


Finding that physical injuries which gro- 
cery checker sustained when shopping cart 
struck her in pelvis area resulted in psychiatric 
disability was supported by physician's opinion 
declaring checker permanent and _ stationary 
with a psychiatric disability of slight, possibly 
even slightly moderate in intensity. 

Market Basket v. Workers’ Comp. Appeals 

Bd., 149 Cal.Rptr. 872, 86 Cal.App.3d 
Swe 


Cal.App. 3 Dist. 1982. Substantial — evi- 
dence supported determination that claimant's 
employment played an actual role in the devel- 
opment of her psychological condition, and that 
a series of conflicts arose between claimant and 
her supervisor relating to her scheduled hours 
and her temporary layoff which caused her 
tremendous distress, thereby supporting her 
claim for a cumulative injury to her psyche, 
even though founded upon an honest misper- 
ception of job harassment interacting with a 
preexisting psychiatric condition so as to cause 
job stress. West's Ann.Labor Code § 3208.1. 

Albertson's Inc. v. Workers’ Comp. Appeals 

Bd., 182 Cal.Rptr. 304, 131 Cal.App.3d 
308. 


Cal.App. 4 Dist. 1986. In proceeding on 
claim for workers’ compensation benefits, evi- 
dence supported determination that claimant’s 
overeating and resultant obesity were not attrib- 
utable to any psychiatric injury sustained by 
claimant in course of his employment as correc- 
tional officer. 

Power v. Worker’s Comp. Appeals Bd., 224 

Cal.Rptr. 758, 179 Cal.App.3d 775. 


Cal.App. 4 Dist. 1971. Evidence in work- 
men’s compensation proceeding required find- 
ing that firefighter sustained industrial injury, i. 
e., a form of psychoneurotic injury termed ‘‘car- 
diac neurosis.” West's Ann.Labor Code, 
§ 3208. 

Baker v. Workmen’s Comp. Appeals Bd., 96 

Cal.Rptr. 279, 18 Cal.App.3d 852. 


Law Rev. 1980. Psychiatry and California 
Workers’ Compensation Laws: A threat and a 
challenge. 

iis GAWeRemie 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


©1530-1531. 


Library references 
C.J.S. Workmen's Compensation. 


1531. Muscular strains and consequences of 
exertion in general. 


1532. —— In general; spinal injuries. 


Cal. 1966. Evidence including two medi- 
cal reports expressing opinion that permanent 
disability of claimant resulted from repetitive 
movements of neck incident to her work was 
sufficient to support finding that disability had 
been industrially caused. 

Standard Rectifier Corp. v. Workmen’s 

Compensation Appeals Bd., 419 P.2d 164, 
54 Cal.Rptr. 100, 65 Cal.2d 287. 


Cal.App. 1 Dist. 1962. Drawing of infer- 
ence that an injury did occur to applicant’s back 
while loading or unloading truck was not unrea- 
sonable. 

W. P. Fuller & Co. v. Industrial Acc. Com- 

mission, 27 Cal.Rptr. 401, 211 Cal.App.2d 
9. 


Cal.App. 1 Dist. 1953. Evidence sustained 
finding of Panel of Industrial Accident Commis- 
sion that employee who was suffering from a 
ruptured intervertebral disc sustained injury 
arising out of and in the course of his employ- 
ment. West's Ann.Labor Code, § 5952(d). 

Columbia-Geneva Steel Division, U. S. Steel 

Co. v. Industrial Acc. Commission, 253 
P.2d 45, 115 Cal.App.2d 862. 


_ Cal.App. 2 Dist. 1961. Evidence supported 
findings that workmen's compensation appli- 
cant’s disability was outgrowth of 1960 back 
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injury rather than 1959 back injury, and that 
disability continued after January 4, 1961. 
American Can Co. vy. Industrial Ace. Com- 
mission, 16 Cal.Rptr. 424, 196 Cal.App.2d 
445. 


Cal.App. 2 Dist. 1954. In proceedings on 
compensation claim for ruptured intervertebral 
disc allegedly suffered by employee when he 
attempted to lift bale of old automobile tires 
which he was rolling, evidence was sufficient to 
support finding of Industrial Accident Commis- 
sion that employee had suffered an industrial 
accident. 

Firestone Tire & Rubber Co. v. Industrial 

Acc. Commission, 265 P.2d 147, 122 Cal. 
App.2d 627. 


Cal.App. 3 Dist. 1975. While the claimant 
alleged that the clear import of her testimony 
and deposition was that the onset of her lower 
back trouble was within two weeks of work- 
connected accident, and that the medical opin- 
ion of employer's physician misstated her medi- 
cal history in stating that symptoms of lower 
disc pathology should have arisen sooner than 
40 days after the accident, the record showed 
otherwise; moreover, even if it had been clearly 
established that her low back condition arose 
within two weeks of the accident, it did not 
appear that the employer's physician’s opinion 
was premised solely on the assumption that disc 
symptomatology first arose 40 days after the 
accident. 

Patterson v. Workers’ Comp. Appeals Bd., 

126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Cal.App. 3 Dist. 1966. Medical testimony 
was sufficient to establish a causal relationship 
between employee’s work which required roll- 
ing and turning of lumber and temporary and 
permanent disability due to back injury sus- 
tained in course of employment. West's 
Ann.Labor Code, § 5952. 

Pacific Emp. Ins. Group v. Workmen's 

Compensation Appeals Bd., 55 Cal.Rptr. 
176, 247 Cal.App.2d 102. 


Cal.App. 3 Dist. 1965. Where question of 
applicant's back condition and its causes was a 
medical one which Industrial Accident Commis- 
sion could answer only with aid of expert medi- 
cal opinion, absent such competent medical 
evidence of work causation referee’s finding 
that injury arose out of applicant’s employment 
had no substantial evidentiary support. 

Peter Kiewit Sons v. Industrial Acc. Com- 

mission, 44 Cal.Rptr. 813, 234 Cal.App.2d 
831. 


1533. Internal injuries in general; 


back injuries. 
Cal. 1968. Where evidence showed that 
over a period of time claimant had engaged in 
substantial lifting work, that while engaged in 


such work he developed back pain symptomatic 
of a ruptured disc, and that such work could 
cause a ruptured disc, and where there was no 
evidence of other injury or of a preexisting back 
injury, plain inference was that the lifting in the 
course of employment resulted in a continuous 
cumulative traumatic injury and that the em- 
ployment was, at least, a contributing factor in 
the injury. West’s Ann.Labor Code, §§ 3202, 
6407. 
Lundberg v. Workmen's Compensation Ap- 
peals Bd., 445 P.2d 300, 71 Cal.Rptr. 684, 
69 Cal.2d 436. 


Cal.App. 3 Dist. 1975. Medical report of 
employer's orthopedic surgeon, who concluded 
that work accident did not cause employee's 
low back condition, was not suspect because it 
failed to offer an alternative explanation for the 
employee's back pathology. 

Patterson v. Workers’ Comp. Appeals Bd., 

126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Finding that claimant’s low back problem 
was caused by an injury in July of 1974, not by 
her industrial accident of June 4, 1974, was 
supported by evidence that there was no symp- 
tomatology whatever in the low back until one 
week before July 16 and that there was a 
degenerated disc on July 16; further, even as- 
suming arguendo that it was improper to find 
an injury in July, a deletion of that finding 
would not undermine the propriety of the 
board’s order denying reconsideration. 

Patterson v. Workers’ Comp. Appeals Bd., 

126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Cal.App. 3 Dist. 1968. Finding of Work- 
men’s Compensation Appeals Board that it had 
not been established by preponderance of evi- 
dence that back injury had caused any addition- 
al permanent disability was not supported by 
substantial evidence in view of findings in prior 
proceedings that previous back injuries to 
claimant had not resulted in any permanent 
disability although a physician had stated that 
because of claimant's frail condition he should 
no longer engage in heavy labor. 

Jones v. Workmen’s Compensation Appeals 

Bd., 72 Cal.Rptr. 766, 267 Cal.App.2d 
302. 


Cal.App. 5 Dist. 1971. In view of evidence 
that ranch foreman and farm laborer were 
hooking up cultivator to tractor when bolt 
broke, causing weight of the cultivator, between 
400 and 500 pounds, to fall upon the foreman, 
that the foreman went to house as his back was 
hurting, that he could not get out of bed the 
following day, that he informed first doctor 
consulted that he injured his back while moving 
heavy equipment, and that he had probable 
rupture of lumbar intervertebral disc, disallow- 
ance of the foreman’s claim for workmen's 
compensation benefits on ground that foreman’s 
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testimony that he was injured at work was 
fabrication was not justified. 
Rushing v. Workmen’s Comp. App. Bd., 96 
Cal.Rptr. 756, 15 Cal.App.3d 517. 


€=1534. —— Injuries to blood vessels in gen- 
eral. 


For other cases see earlier editions of this 


digest, the Decennial Digests, and WESTLAW. 


1535. —— Cerebral hemorrhages. 


Cal. 1952. Findings and conclusion of In- 
dustrial Accident Commission that employment 
during a 65-day period subjected employee to 
repeated physical and mental strains and ten- 
sions which became excessive in cumulative 
effect and precipitated a stroke and that result- 
ing injury arose out of and was incurred in the 
course of employment and hence was compen- 
sable were supported by substantial evidence. 

Fireman’s Fund Indem. Co. v. State Indus. 


Acc. Commission, 250 P.2d 148, 39 
Cal.2d 831. 
1536. —— Injuries to heart. 


Cal. 1974. Evidence did not support deci- 
sion of Workmen’s Compensation Appeals 
Board reversing referee’s determination that 
fatal heart attack sustained by workman, who 
suffered from hypertension, who was subjected 
to emotional stress on job due to exacting na- 
ture of work and his conscientiousness and who 
had worked ten hours per day on seven out of 
ten consecutive days before date of death, re- 
sulted from injury to his heart arising out of and 
in the course of his employment and denying 
death benefits to widow of workman. West's 
Ann.Labor Code, § 3600. 

Lamb v. Workmen's Comp. Appeals Bd., 

SyAD) I Ael 7s}, Wils}) (Cellisyeiin, ies, ihil 
Cal.3d 274. 


Cal.App. 1 Dist. 1968. Where expert wit- 
nesses who gave opinion evidence in support of 
workmen’s compensation appeals board's find- 
ing that fireman’s fatal heart attack was not 
caused by fireman's off-duty employment with 
fire extinguisher company were not acquainted 
with essential facts of fireman’s employment 
with fire extinguisher company, opinion evi- 
dence was without probative value. West's 
Ann.Labor Code, § 3212. 

Bussa v. Workmen's Compensation Appeals 

Bd., 66 Cal.Rptr. 204, 259 Cal.App.2d 
261. 


Cal.App. 1 Dist. 1953. Evidence that 64 
year old employee of park commission had been 
in good health and had never complained of 
shortness of breath, chest pains, or tightness in 
his chest, and that after storm he and another 
sawed a fallen tree about ten inches in diameter 
with a two-man cross-cut saw, and that employ- 


ee then collapsed and became unconscious, and 
that he was dead on arrival at hospital, was 
insufficient to establish that death from heart 
condition ‘‘arose out of employment” within 
meaning of compensation act. 
City and County of San Francisco v. Indus- 
trial Accident Commission, 256 P.2d 81, 
117 Cal.App.2d 455. 


Cal.App. 2 Dist. 1981. Where physician, 
chosen by parties in workers’ compensation 
proceeding as agreed medical examiner, testi- 
fied that job stress played a role in the develop- 
ment of claimant’s heart injury, solely on basis 
of claimant’s description of amount of stress in 
her job, which was incorrect, physician's opin- 
ion was based upon incorrect facts, and did not 
constitute substantial evidence of claimant's en- 
titlement to benefits. West’s Ann.Labor Code, 
§§ 3208.1, 3208.2, 5303. 

Los Angeles Unified School Dist. v. Work- 

ers’ Comp. Appeals Bd., 171 Cal.Rptr. 
841, 116 Cal.App.3d 393. 


Evidence in workers’ compensation pro- 
ceeding by claimant for a cumulative heart 
injury allegedly arising out of and occurring in 
the course of her employment as a teacher was 
not sufficient to support decision by Workers’ 
Compensation Appeals Board that claimant sus- 
tained such injury as a result of her employ- 
ment. West’s Ann.Labor Code, §§ 3208.1, 
3208.2, 5303, 5951-5953. 

Los Angeles Unified School Dist. v. Work- 

ers’ Comp. Appeals Bd., 171 Cal.Rptr. 
841, 116 Cal.App.3d 393. 


Cal.App. 2 Dist. 1975. Workers’ Compen- 
sation Appeals Board’s finding that fireman's 
hypertension did not constitute “‘heart trouble,” 
within purview of statute raising presumption 
that such heart trouble arose from employment, 
was not supported by substantial evidence. 
West's Ann.Labor Code, § 3212. 

Muznik v. Workers’ Comp. Appeals Bd., 

124 Cal.Rptr. 407, 51 Cal.App.3d 622. 


Cal.App. 3 Dist. 1957. In proceeding to re- 
cover compensation for death, caused by heart 
attack to trouble shooter employed by irrigation 
district, sustained after he had climbed a pole in 
employment, substantial evidence supported 
finding by Industrial Accident Commission that 
death did not arise out of and in course of 
employment. 

Daniels v. Industrial Acc. Commission, 306 

P.2d 905, 148 Cal.App.2d 500. 


Cal.App. 4 Dist. 1974. Workmen’s Com- 
pensation Appeals Board’s order denying bene- 
fits to pharmacist who was stricken with heart 
attack at work, on ground that injury was not 
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connected with pharmacist’s employment, was 
not supported by substantial evidence. 
Greenberg v. Workmen's Comp. Appeals 
Bd., 112 Cal.Rptr. 626, 37 Cal.App.3d 
792. 


Cal.App. 4 Dist. 1971. Evidence sustained 
finding of Workmen's Compensation Board that 
firefighter did not have claimed “heart condi- 
tion.” 

Baker v. Workmen's Comp. Appeals Bd., 96 

Cal.Rptr. 279, 18 Cal.App.3d 852. 


Cal.App. 5 Dist. 1968. Evidence sustained 
Workmen's Compensation Appeals Board's 
finding, contrary to that of referee, that petition- 
ers decedent had not sustained injury in course 
of his employment which resulted in his death 
from heart attack. West’s Ann.Labor Code, 

§ 3201 et seq., 3212, 5900(b); West's Ann.Gov. 
Code, §§ 20000 et seq., 21363.5. 
Buescher v. Workmen’s Compensation Ap- 
peals Bd., 71 Cal.Rptr. 405, 265 Cal. 
App.2d 520. 


Kind as well as degree of stress required to 
substantially contribute to heart attack is a 
medical, not legal, conclusion. 

Buescher v. Workmen’s Compensation Ap- 

peals Bd., 71 Cal.Rptr. 405, 265 Cal. 
App.2d 520. 


1537. Hernia. 


Library references 
C.J.S. Workmen's Compensation § 555(13). 


1538. —— In general. 


Cal.App. 5 Dist. 1974. Workmen's Com- 
pensation Appeals Board’s conclusion that her- 
nia occasioned in May in course of claimant's 
employment as truck driver did not materially 
contribute to recurrent left inguinal hernia sus- 
tained in August by claimant while lifting bat- 
tery out of his pickup truck at home was not 
supported by substantial evidence. West's 
Ann.Labor Code, §§ 3600(c), 5952. 

Ferreira v. Workmen's Comp. Appeals Bd., 

112 Cal.Rptr. 232, 38 Cal.App.3d 120. 


1539. —— Immediate descent or appear- 
ance of hernia. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1540. —— Pre-existing hernia or weakened 
structural condition. 


Cal.App. 1 Dist. 1955. Evidence in com- 
pensation case supported finding that, although 
industrial injury had lighted up and aggravated 
employee's pre-existing heart condition, his dis- 


ability was not entirely due to injury, but par- 
tially to pre-existing condition. 
State Subsequent Injuries Fund v. Industri- 
al Acc. Commission of Cal., 288 P.2d 31, 
135 Cal.App.2d 544. 


Cal.App. 3 Dist. 1953, In workmen's com- 
pensation proceedings brought by widow of a 
deceased employee who allegedly suffered heart 
failure from over exertion while digging a pit, 
resulting in coronary occlusion causing death, 
evidence justified finding that decedent suffered 
an injury which was proximately caused by his 
employment. 

Associated Indemnity Corporation v. Indus- 

trial Accident Commission, 261 P.2d 25, 
120 Cal.App.2d 423. 


1541. Death or 


from hernia. 


disability resulting 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


©1542. Aggravation or acceleration of disease 
or impaired condition in general. 


Library references 
C.J.S. Workmen's Compensation § 555(17). 


Cal. 1962. In view of testimony of medical 
experts to effect that prior degenerative changes 
in workman's spine were not unusual and at 
most delayed functional recovery of workman, 
who sustained back injury, Industrial Accident 
Commission properly refused to require appor- 
tionment of disability. West’s Ann.Labor Code, 
§§ 4453(d), 4663. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 371 P.2d 281, 21 Cal.Rptr. 545, 
57 Cal.2d 589. 


Cal.App. 1 Dist. 1964. | Evidence  estab- 
lished that worker’s labors, including heavy 
lifting and other efforts consistent with his em- 
ployment as construction laborer, had aggravat- 
ed disc pathology. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 41 Cal.Rptr. 628, 231 Cal.App.2d 
HITE 


Cal.App. 3 Dist. 1982. Finding of Workers’ 
Compensation Appeals Board that first injury in 
California contributed in some measure to need 
for treatment after second industrial accident in 
Pennsylvania was supported by substantial evi- 
dence, including doctors’ reports and testimony 
that there was some connection between claim- 
ant’s first injury and last surgery. 

Savage Plumbing Co. v. Workers’ Comp. 

Appeals Bd., 182 Cal.Rptr. 485, 131 Cal. 
App.3d 517. 


Cal.App. 5 Dist. 1972. Determination as to 
whether a disability results in whole or in part 
from the normal progress of a preexisting dis- 
ease or represents fully compensable aggrava- 
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tion of preexisting condition is question of fact, 

and board’s decision thereon must be supported 

by substantial evidence, it cannot rest on expert 

medical examiners’ reports and opinions which 

are speculative or founded on incorrect legal 

theories. West’s Ann.Labor Code, § 4663. 
Fowler v. Workmen’s Comp. Appeals Bd., 

99 Cal.Rptr. 609, 22 Cal.App.3d 756. 


$1543. Successive injuries and recurrence of 
disability. 
Library references 
C.J.S. Workmen’s Compensation § 555(16). 


Cal. 1961. Substantial evidence supported 
Industrial Accident Commission's award on is- 
sue of degree of disability and issue whether 
disability had been caused in part by prior 
injury, though commission adopted report that 
was inconsistent with other medical opinions in 
record and inconsistent with referee’s observa- 
tions of claimant. West’s Ann.Labor Code, 
§ 5315; West’s Ann.Gov.Code, § 11517(a). 

Allied Compensation Ins. Co. v. Industrial 

Acc. Commission, 367 P.2d 409, 17 Cal. 
Rpts liom Cale2dhiila: 


Cal.App. 1 Dist. 1981. There was no sub- 
stantial evidence to support finding of Workers’ 
Compensation Appeals Board that a percentage 
of disability suffered by claimant, who sustained 
a back injury, was attributable to a prior disabl- 
ing back injury suffered by claimant nine years 
earlier while working for his employer's prede- 
cessor. West's Ann.Labor Code, 8§ 4750, 5952. 

Robinson v. Workers’ Comp. Appeals Bd., 

171 Cal.Rptr. 48, 114 Cal.App.3d 593. 


Cal.App. 5 Dist. 1993. Evidence supported 
finding of Workers’ Compensation Appeals 
Board that claimant who obtained work release 
due to depression suffered from single cumula- 
tive injury for workers’ compensation purposes, 
despite possibility that claimant may have im- 
proved for a short time after hospitalization; 
agreed medical examiner opined that there was 
no evidence that depression would have oc- 
curred absent stress claimant suffered at work, 
examiner reported that claimant never recov- 
ered from depressive episode prior to work 
release and that he became progressively worse 
upon returning to work, examiner said that 
depressive episode that began prior to work 
release was never completely resolved, and 
claimant remained under doctor’s care and on 


medication. West's Ann.Cal.Labor Code 
§ 3208.1. 
Western Growers Ins. Co. v. Workers’ 


Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


Cal.App. 5 Dist. 1979. Physician’s reports, 
one of which stated that ‘‘all of the surgeries 
after the first were a progression of the accident 
which required the first surgery,’’ and the other 


of which stated that “permanent disability was 
the result of the initial injury of 1971 and the 
combined effects of the multiple subsequent 
injuries over the years since 1971,” did not 
provide substantial evidence to support decision 
that worker had not suffered cumulative injury. 
West's Ann.Labor Code, § 3208.1. 

Keeton v. Workers’ Comp. Appeals Bd., 156 

Cal.Rptr. 230, 94 Cal.App.3d 307. 


Law Rev. 1968. Judicial philanthropy 
curbed: A new statutory scheme for cumulative 
injury awards. 

9 Santa Clara L. 156. 


1544. Aggravation or acceleration of particu- 
lar diseases. 


Library references 
C.J.S. Workmen’s Compensation § 555(17). 


1545. —— In general. 


Cal.App. 2 Dist. 1973. Workmen's Com- 
pensation Appeals Board's findings of an indus- 
trially caused aggravation of claimant's heart 
and hernia conditions had evidentiary support 
in the record. 

Albert Van Luit Wallpaper Co. v. Work- 

men’s Comp. Appeals Bd., 111 Cal.Rptr. 
247, 36 Cal.App.3d 88. 


©1546. —— Heart condition. 


Cal. 1969. Evidence demonstrated that 
strenuous employment as tree laborer aggravat- 
ed or accelerated laborer’s underlying heart 
disease, so that his death due to heart disease 
was compensable. 

Smith v. Workmen's Compensation Appeals 

Bd., Los Angeles County, 455 P.2d 822, 
78 Cal.Rptr. 718, 71 Cal.2d 588. 


Cal. 1966. Finding that disability which 
resulted from workmen's compensation claim- 
ant’s 1962 heart attack was not consequence of 
normal progression from pre-existing heart dis- 
ease and that the 1962 attack aggravated claim- 
ant’s previously dormant and _ nondisabling 
heart condition was supported by evidence that 
electrocardiogram performed in 1960 showed 
that claimant had suffered an anteroseptal myo- 
cardial infarct and that after 1960 it was possi- 
ble that claimant could have continued a nor- 
mal work life without any further difficulty, so 
that award of compensation was not appor- 
tioned. West's Ann.Labor Code, § 4750. 

Reynolds Elec. & Engineering Co. v. Work- 

men's Compensation Appeals Bd., 421 
Pi2d 1102) 55; CaliRpins 2545.65) Calod 
438. 


Cal.App. 2 Dist. 1976. Substantial — evi- 
dence supported Workers’ Compensation Ap- 
peals Board finding that pain, disability and 
discomfort resulting from industrial injury did 
not cause stress and, in turn, subsequently re- 
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sult in accelerated progress of employee's heart 
disease, which ultimately resulted in his death. 
West's Ann.Labor Code, § 5952. 
Lewis v. Workers’ Comp. Appeals Bd., 128 
Cal.Rptr. 752, 56 Cal.App.3d 938. 


Cal.App. 2 Dist. 1973. Workmen's Com- 
pensation Appeals Board’s findings of an indus- 
trially caused aggravation of claimant's heart 
and hernia conditions had evidentiary support 
in the record. 

Albert Van Luit Wallpaper Co. v. Work- 

men’s Comp. Appeals Bd., 111 Cal.Rptr. 
247, 36 Cal.App.3d 88. 


Cal.App. 2 Dist. 1969. Whether employ- 
ment proximately caused or accelerated disease 
process or precipitated collapse of heart from 
preexisting disease before normal progressive 
developments would have resulted in its col- 
lapse is question of fact, for determination of 
which board must necessarily depend on rea- 
soned opinion of experts. 

Fontno v. Workmen’s Compensation Ap- 

pealss Ba ji/8o.Cal Rotre29 1.273. iCal. 
App.2d 684. 


©1547. —— Diseased blood vessels. 


Cal.App. 2 Dist. 1953. In compensation 
proceeding, evidence sustained finding that 
claimant sustained injury arising out of and 
occurring in course of his employment in Saudi 
Arabia, consisting of aggravation of a pre-exist- 
ing coronary artery disease as a result of ardu- 
ous living conditions. 

Commercial Cas. Ins. Co. v. Industrial Acc. 

Commission, 254 P.2d 954, 116 Cal. 
App.2d 901. 


Cal.App. 3 Dist. 1971. Workmen's com- 
pensation appeals board could have disbelieved 
doctor’s opinion that stress related to prison 
correctional officer’s employment seriously ag- 
gravated what otherwise would have been a 
slow course of peripheral atherosclerosis, de- 
spite statutory presumption that heart trouble 
developing or manifesting itself while correc- 
tional officer is in service arises out of and in 
the course of his employment; but such opinion 
could not be rejected without substituting opin- 
ion of doctor who would accept premise that 
stress and tension do cause heart trouble. 
West’s Ann.Labor Code, § 3212.2. 

Stephens v. Workmen’s Comp. Appeals Bd., 

97 Cal.Rptr. 713, 20 Cal.App.3d 461. 


Cal.App. 4 Dist. 1974. Doctor's opinion 
that employee's hypertension was not sufficient 
in itself to cause fatal rupture of congenital 
aneurysm of anterior cerebral artery at the base 
of his brain did not constitute substantial evi- 
dence to support denial of death benefits where 
doctor did not address himself to why employ- 
ee’s aneurysm ruptured but instead offered only 


statistical evidence tending to show that em- 

ployee’s death was not unusual. 
Turner v. Workmen's Comp. Appeals Bd., 
117 Cal.Rptr. 358, 42 Cal.App.3d 1036. 


Independent medical examiner’s opinion 
that fatal rupture of congenital aneurysm of 
anterior cerebral artery at the base of employ- 
ee’s brain did not result from employee’s em- 
ployment as district superintendent for electric 
utility was insufficient to support denial of 
death benefits where examiner ignored stresses 
and strains to which employee had been sub- 
jected in his employment for several years prior 
to his death as well as pressure experienced 
from working overtime on date on which em- 
ployee suffered the attack. 

Turner v. Workmen’s Comp. Appeals Bd., 

117 Cal.Rptr. 358, 42 Cal.App.3d 1036. 


Direct relationship between tension, high 
blood pressure and bursting of an aneurysm 
was sufficient to establish causal connection 
between fatal rupture of congenital aneurysm of 
anterior cerebral artery sustained by employee 
who suffered from headaches and hypertension 
and who experienced long work hours, exasper- 
ations, frustrations, pressures and strain in his 
employment as district supervisor for electric 
utility. 

Turner v. Workmen’s Comp. Appeals Bd., 

117 Cal.Rptr. 358, 42 Cal.App.3d 1036. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


©1548-1551. 


1552. Injuries to eyes and impairment of 
vision. 
Library references 
C.J.S. Workmen's Compensation § 555(14). 


Cal.App. 2 Dist. 1984. Compensation 
claim for bilateral detached retinas was proper- 
ly denied where petitioner failed to present any 
medical evidence establishing that the trauma 
from either or both of the claimed incidents, 
i.e., being struck by towel and sheet, was suffi- 
cient to cause bilateral retina detachment, 
which apparently resulted from congenital dial- 
ysis, and claimant did not present any evidence 
of cumulative trauma and medical evidence 
established that significant trauma is required 
to cause detached retina and subject trauma 
was not sufficiently significant. | West's 
Ann.Cal.Labor Code §8§ 3202.5, 5705. 

Villa v. Workers’ Comp. Appeals Bd., 203 

Cal.Rptr. 26, 156 Cal.App.3d 1076. 


1553. Injuries to ears and impairment of 
earing. 


Library references 
C.J.S. Workmen's Compensation 8 555(14). 


For legislative history of cited statutes, see West's Annotated California Codes 
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Cal.App. 5 Dist. 1971. Evidence, including 
doctor’s report stating that claimant, who had 
been subjected to significantly high noise levels 
at work, sustained measurable ear trauma re- 
sulting in permanent and untreatable subclini- 
cal hearing loss which, although slight and 
unratable, resulted in prophylactic restriction, 
in that it was medically advisable that claimant 
be retrained for quieter work, did not sustain 
disallowance of award. 

Adams v. Workmen's Comp. Appeals Bd., 

99 Cal.Rptr. 269, 22 Cal.App.3d 214. 


1554-1558. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen’s Compensation. 


€=1559. Acts for individual purpose or benefit 
of employee. 


Library references 
C.J.S. Workmen’s Compensation § 556. 


N.D.Cal. 1953. In suit by employer to set 
aside compensation order granted to military 
base employee injured in automobile accident 
on Guam, evidence did not support finding that 
necessity for further recreation off employer's 
premises was recognized by employer. Long- 
shoremen’s and Harbor Workers’ Compensation 
Act, § 1 et seq, 33 U.S.C.A. § 901 et seq; 
Defense Base Compensation Act, § | et seq., 42 
U.S.C.A. § 1651 et seq. 

Brown-Pacific-Maxon, Inc. v. Pillsbury, 132 

F.Supp. 421. 


Cal.App. 1 Dist. 1959. Substantial — evi- 
dence supported Industrial Accident Commis- 
sion’s finding that industrial injury to eye of 
experienced carpenter on February 15, 1957, 
proximately caused loss of his index finger of 
right hand on April 11, 1958, when carpenter 
was using his power saw at home. West's 
Ann.Labor Code, § 5953. 

State Compensation Ins. Fund v. Industrial 

Acc. Commission, 1 Cal.Rptr. 73, 176 
Cal.App.2d 10. 


Cal.App. 2 Dist. 1959. In compensation 
proceeding, evidence was insufficient to sustain 
finding of commission that injury to foot sus- 
tained by employee while participating in foot 
race at annual company picnic arose out of and 
occurred in course of employment. West's 
Ann.Labor Code, § 3600. 

United Parcel Service of America, Inc. v. 

Industrial Acc. Commission, 342 P.2d 41, 
172 Cal.App.2d 73. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen’s Compensation. 


1562. Skylarking and practical joking. 


1560-1561. 


Library references 
C.J.S. Workmen’s Compensation § 556. 


Cal.App. 4 Dist. 1978. Evidence that fel- 
low employee approached workman and said 
that he had heard that the workman had been a 
boxer, that the workman replied in the affirma- 
tive, that the two began sparring, that the work- 
man backed up, tripped, and fell, and that the 
two were ‘just fooling around’’ demonstrated 
that the workman’s injury arose out of his 
participation in horseplay and thus was not 
compensable. West’s Ann.Labor Code, § 3600. 

Hodges v. Workers’ Comp. Appeals Bd., 

147 Cal.Rptr. 546, 82 Cal.App.3d 894. 


Evidence that employees had on occasion 
engaged in throwing a football or a tennis ball 
but that they never did so when the employer 
was on the premises did not show that employer 
would have condoned horseplay in the nature of 
a friendly sparring match between injured 
workman and a fellow employee so as to permit 
the injured workman to recover notwithstand- 
ing the fact that the injury arose out of his 
participation in horseplay. West's Ann.Labor 
Code, § 3600. 

Hodges v. Workers’ Comp. Appeals Bd., 

147 Cal.Rptr. 546, 82 Cal.App.3d 894. 


©1563-1565. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 


C.J.S. Workmen's Compensation. 


1563. Assaults; injuries inflicted for personal 
reasons. 


1566. Injuries by coemployee or third 


person for personal reasons. 


Cal. 1968. Evidence supported determina- 
tion of Workmen’s Compensation Appeals 
Board that employment of woman, who was 
required, in performance of her job, to measure 
tables for customers desiring pads to be made 
by employer, and who was shot and killed by 
her former husband after arriving at apartment 
taken by former husband under assumed name 
because husband was embittered by failure to 
effect reconciliation, contributed to her death 
and that death thus: arose out of her employ- 
ment. West's Ann.Labor Code, § 3600. 

California Compensation & Fire Co. v. 

Workmen's Compensation Appeals Bd., 
436 P.2d 67, 65 Cal.Rptr. 155, 68 Cal.2d 
Sie 
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Cal.App. 2 Dist. 1985. Workers’ compen- 
sation claimant, who was robbed and assaulted 
in employer's parking lot after returning from 
trip to bank over lunch hour, failed to meet 
burden of proving by preponderance of evi- 
dence that her injuries arose out of her employ- 
ment, since claimant presented no evidence that 
assailant intended to assault or rob only one of 
employer's employees or that assailant’s motive 
was other than strictly personal, and_ thus, 
claimant's injuries were not compensable. 
West's Ann.Cal.Labor Code §§ 3202.5, 3600, 
5705, 5906, 5907. 

Rogers v. Workers’ Comp. Appeals Bd., 218 

Cal.Rptr. 662, 172 Cal.App.3d 1195, re- 
view denied. 


©1567-1572. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


©1573. Injuries before or after working hours. 


Library references 
C.J.S. Workmen's Compensation § 556. 


Cal.App. 3 Dist. 1959. In workmen's com- 
pensation case, evidence, including testimony 
that employee's work was in Indonesia, and that 
he was bound to stay with his employer during 
the term of his employment which was for a 
period of not less than 28 months, and that he 
was on call 24 hours a day, sustained finding 
that employee’s death arose out of and in the 
course of his employment, notwithstanding the 
fact that his death was due to his drowning in 
employer's construction area near a dock to 
which he had gone for recreational purpose of 
swimming at a time outside his regular hours. 

Fidelity & Cas. Co. of N.Y. v. Industrial Acc. 

Commission, 1 Cal.Rptr. 567, 176 Cal. 
App.2d 541. 


©1574. Going to or from work. 


Library references 
C.J.S. Workmen's Compensation § 556. 


Cal. 1968. Evidence supported workmen's 
compensation board's finding that county social 
worker was not engaged in special errand for 
county which employed him at time he was 
fatally injured in automobile accident going to 
work. West’s Ann.Labor Code, § 3600. 

Smith v. Workmen's Compensation Appeals 

Bd., 447 P.2d 365, 73 Cal.Rptr. 253, 69 
Cal.2d 814. 


Evidence in workmen's compensation case 
established that petitioner's decedent, a county 
social worker, was required by his employer to 
bring his automobile to work on day of fatal 


automobile accident. West's Ann.Labor Code, 

§ 3600. 
Smith v. Workmen’s Compensation Appeals 
Bd., 447 P.2d 365, 73 Cal.Rptr. 253, 69 


Cal.2d 814. 


Cal.App. 2 Dist. 1968. Evidence did not 
support appeal board's finding that claimant, a 
heating and air-conditioning installer and ser- 
viceman, was not in the course of his ‘‘employ- 
ment” and not entitled to workmen’s compensa- 
tion for injuries he received in traffic accident 
that occurred while he was driving pickup 
truck, which he owned and which he used to 
get to jobsite and in which he hauled employer's 
equipment, from last jobsite to claimant’s home. 

Joyner v. Workmen’s Compensation Ap- 

pealsy Bdyw/2Cal Rotime 132, 5266) Gal, 
App.2d 470. 


Cal.App. 4 Dist. 1998. Evidence did not 
sustain finding that traveling to work on road in 
industrial area exposed industrial worker to a 
hazard not shared by the motoring public, for 
purposes of “‘special risk exception” to “going 
and coming rule’; expert who testified that 
traffic on the road was mainly industrial trucks 
and vans had not conducted a traffic survey, 
and there was no evidence that the van that 
struck worker’s motorcycle posed visibility and 
maneuverability dangers not present in vans 
traveling on the nation’s streets and highways. 

G.E. Engine Maintenance/Elec. Ins. v. 

Workers’ Comp. Appeals Bd., 82 Cal. 
Rptr.2d 199, 69 Cal.App.4th 1528. 


Cal.App. 4 Dist. 1968. Evidence — estab- 
lished that use of decedent's motor vehicle in 
undirected travel and subject to the control of 
only decedent, except as to a restriction against 
unauthorized passengers, in the performance of 
his duties as supervisor of newsboy crew made 
availability and use of the motor vehicle as 
much a part of the work and service rendered to 
employer-publisher as decedent's personal ser- 
vices, so that employment relationship should 
be deemed to have been in effect during journey 
to work in which decedent was killed. 

Whaley v. Workmen’s Compensation Ap- 

peals Bd., 73 Cal.Rptr. 348, 267 Cal. 
App.2d 754. 


Cal.App. 4 Dist. 1963. Evidence that inju- 
ry sustained by employee while on premises 
under control of employer, such as parking lot, 
although going to or coming from work, provid- 
ing he does not unreasonably delay his entry or 
departure, is sufficient to support finding that 
injury not only occurred in course of, but also 
arose out of employment. West's Ann.Labor 
Code, § 3600. 

MclIvor v. Savage, 33 Cal.Rptr. 740, 220 

Cal.App.2d 128. 
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Cal.App. 5 Dist. 1974. Evidence which es- 
tablished, inter alia, that workman's use of his 
own vehicle saved him a trip back to shop after 
he finished work in field, that workman took his 
tools home every night in his own vehicle, and 
that employer furnished transportation from 
shop to fields was sufficient to sustain Work- 
men’s Compensation Appeals Board’s finding 
that workman's injuries incurred in driving own 
vehicle to work did not arise out of or occur in 
course of his employment notwithstanding fact 
that workman's foreman preferred that work- 
man take own vehicle to fields. 

Hinson v. Workmen's Comp. Appeals Bd., 

116 Cal.Rptr. 792, 42 Cal.App.3d 246. 


1575-1577. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1577. Place of injury with reference to plant 
or premises of employer. 


<=1578. —— In general. 


Cal.App. 3 Dist. 1952. In proceeding to 
annul an award of the Industrial Accident Com- 
mission, evidence sustained finding that death 
of employee, a mechanic, who was authorized 
by employer to obtain needed repair parts in 
another city for employer's truck and who was 
killed when automobile driven by employee's 
wife overturned on return trip, arose out of and 
in course of his employment although employee 
made trip without taking employer's copartner 
along as directed by employer. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 239 P.2d 477, 108 Cal. 
App.2d 632. 


€ 1579-1580. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen’s Compensation. 


€1581. Injuries in operation, care, or repair 
of vehicles in general. 


Library references 
C.J.S. Workmen's Compensation § 556. 


N.D.Cal. 1953. In suit by employer to set 
aside compensation order granted to military 
base employee injured in automobile accident 
on Guam, evidence did not support finding of 
Deputy Commissioner that employee was ex- 
posed to such unusual traffic hazards that 
traffic accidents were special risk of that em- 
ployment, and injury was not compensable. 
Longshoremen’s and Harbor Workers’ Com- 
pensation Act, § 1 et seq., 33 U.S.C.A. § 901 


et seq.; Defense Base Compensation Act, § 1 
et seq., 42 U.S.C.A. 8 1651 et seq. 
Brown-Pacific-Maxon, Inc. v. Pillsbury, 132 
F.Supp. 421. 


Cal.App. 2 Dist. 1977. Evidence that boss 
of employee owned a three-wheeled sports vehi- 
cle which needed fixing, that he conveyed that 
information to the employee along with a sug- 
gestion that the employee take the vehicle for a 
ride in the desert, that the employee successfully 
volunteered the services of his nephew who 
then performed the work, that the employee 
then rode the vehicle after the work had been 
done, and that the vehicle crashed into a fence, 
inflicting fatal injuries on the employee, was 
sufficient to sustain finding that the death arose 
out of and in the course of his employment, 
either on the “‘special errand”’ or ‘‘special mis- 
sion” theory or under the “personal comfort” 
doctrine. West's Ann.Labor Code, § 3600. 

Fremont Indemnity Co. v. Workers’ Comp. 

Appeals Bd., 137 Cal.Rptr. 847, 69 Cal. 
App.3d 170. 


Cal.App. 3 Dist. 1957. | Where _ trucking 
company leased power shovel and trucks to 
lumber company fo use in ‘rocking’ logging 
roads, under lease contract requiring lumber 
company to pay rent and wages of drivers and 
operators of equipment, and requiring trucking 
company to maintain equipment, and truck 
driver was killed one night while driving truck 
from lumber company’s camp site to nearest 
town, allegedly to see if oil and parts for trucks 
and equipment had arrived, and truck driver's 
widow brought compensation proceeding 
against both trucking company and lumber 
company and their insurers, evidence sustained 
finding that, as far as trucking company was 
concerned, accident arose out of and in course 
of general employment. 


Argonaut Ins. Exchange v. Industrial Acc. 


Commission, 316 P:2d 759, 154 Cal: 
App.2d 703. 
Cal.App. 5 Dist. 1963. Substantial — evi- 


dence sustained finding of commission that in- 
jury and death of widow's husband, as the result 
of an automobile accident which occurred while 
husband was on his way to a post office to pick 
up his paycheck, arose out of and in the course 
of his employment. 
Argonaut Ins. Co. v. Industrial Acc. Com- 
mission, 34 Cal.Rptr. 206, 221 Cal.App.2d 
140. 


©1582-1591. For other cases see earlier edi- 


tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 
C.J.S. Workmen's Compensation. 
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©1587. Injuries by slipping, tripping, or falls 
in general. 


1592. Relation to employment in gen- 
eral. 
Cal. 1957. In proceeding to review of 


award of workmen's compensation to employee 
who sustained injuries in fall from scooter, in 
view of evidence that employee had regularly 
gone out on scooter each night, returning blue- 
prints to blueprint room and picking up others, 
and of fact that lead man knew that employee 
had performed these services and had passively 
condoned and approved practice, evidence sus- 
tained finding that employee was injured within 
course of employment. 


Douglas Aircraft Co. v. Industrial Acc. 


Commission, 306 P.2d 425, 47 Cal.2d 
903. 
1593. As cause of injury or disability in 


general. 


Cal.App. 3 Dist. 1967. Evidence supported 
finding of industrially caused physical impair- 
ment of work ability at inception of period of 
unemployment of mechanic, who suffered from 
a pre-existing chronic back condition creating a 
mild occupational handicap, when he slipped in 
an oil slick and fell while pushing an automo- 
bile but attempted to work despite increased 
handicap until his discharge for an unrelated 
cause. 

Hardware Mut. Cas. Co. v. Workmen's 

Compensation Appeals Bd., 61 Cal.Rptr. 
205, 253 Cal.App.2d 62. 


©1594-1597. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 
C.J.S. Workmen's Compensation. 


8. DEFENSES AGAINST CLAIM FOR INJURY. 


©1598-1600. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen’s Compensation. 


©1601. Injury caused by employee’s willful 
intention to injure another. 


Library references 


C.J.S. Workmen’s Compensation §§ 559, 
560. 


Cal. 1972. Evidence would support find- 
ing that injuries of deceased, a heavy duty truck 
driver, arose out of an altercation with a coem- 
ployee and that deceased who left his truck and 
advanced upon coemployee with clenched fists 
held at his sides was ‘‘initial physical aggressor’ 
so that provision of Labor Code barring initial 
physical aggressor from workmen's compensa- 


tion benefits precluded any award of death 
benefits to deceased's widow. West's Ann.La- 
bor Code, § 3600(g). 
Mathews v. Workmen's Comp. Appeals Bd., 
498 PZ I GbyelOOmGall Rots Ohare 
Cal.3d 719. 


Cal.App. 2 Dist. 1968. Evidence did not 
sustain referee's finding that truck driver who 
was injured when another driver threw hot 
coffee over him while they were both in drivers’ 
room awaiting assignment was aggressor and 
not entitled to benefits. West's Ann.Labor 
Code, § 3600. 

Litzmann v. Workmen’s Compensation Ap- 

pealsy Bay il) ‘GaliRpine 731). 266 (Cal, 
App.2d 203. 


1602-1603. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1604. Intoxication. 


Library references 
C.J.S. Workmen's Compensation § 563. 


Cal. 1957. In proceeding to review of 
award of workmen’s compensation to employee 
who sustained injuries in fall from scooter, 
evidence sustained finding that even though 
employee was inebriated at time of accident, 
extent of such inebriation was not sufficient to 
impair his ability to ride scooter and to observe 
ordinary hazards which he might encounter. 
West’s Ann.Labor Code, § 5705(b). 

Douglas Aircraft Co. v. Industrial Acc. 

Commission, 306 P.2d 425, 47 Cal.2d 
903. 


Cal.App. 2 Dist. 1982. In view of blood al- 
cohol test result of .429, and in view of implied 
concession on review that worker’s compensa- 
tion claimant was intoxicated, his testimony 
that he had had nothing to drink on day in 
question rendered all of his testimony subject to 
mistrust, and, absent any reason other than 
intoxication for his falling on smooth floor, 
evidence required finding that intoxication was 
substantial factor. West's Ann.Cal.Labor Code 
8 3600. 

Republic Indemnity Co. v. Workers’ Comp. 

Appeals Bd., 187 Cal.Rptr. 636, 138 Cal. 
App.3d 42. 


Cal.App. 3 Dist. 1952. In workmen's com- 
pensation proceeding, failure to identify sample 
as blood of employee rendered testimony as to 
alcoholic content of blood sample of no eviden- 
tiary value. 

Dobson v. Industrial Acc. Commission, 251 

P.2d 349, 114 Cal.App.2d 782. 
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In workmen’s compensation proceeding, 
evidence would not sustain Industrial Accident 
Commission's finding that injuries sustained by 
employee in automobile collision had resulted 
from his own intoxication. 

Dobson v. Industrial Acc. Commission, 251 

P.2d 349, 114 Cal.App.2d 782. 


Cal.App. 3 Dist. 1952. In proceeding to 
annul award of Industrial Accident Commission 
to deceased employee, evidence sustained find- 
ing of Commission that death of employee was 
not caused by his intoxication. West's Ann.La- 
bor Code, § 3600(d). 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 239 P.2d 477, 108 Cal. 
App.2d 632. 


Cal.App. 5 Dist. 1981. A California em- 
ployer is required to establish that intoxication 
is a proximate cause or substantial factor in 
bringing about an accident resulting in death in 
order to meet burden of proof necessary to 
establish an intoxication defense. West's 
Ann.Labor Code, § 3600. 

Smith v. Workers’ Comp. Appeals Bd., 176 

Cal.Rptr. 843, 123 Cal.App.3d 763. 


Evidence, including fact that decedent's 
blood contained .25 percent by weight of alco- 
hol at time of his death and testimony of a 
forensic pathologist that anyone, whether he 
had tolerance to alcohol or not, would be intoxi- 
cated at this high blood alcohol level, supported 
findings of Workers’ Compensation Appeals 
Board that decedent was intoxicated at time of 
accident causing his death and that such intoxi- 
cation was a substantial factor in bringing about 
the accident. West’s Ann.Labor Code, § 3600. 

Smith v. Workers’ Comp. Appeals Bd., 176 

Cal.Rptr. 843, 123 Cal.App.3d 763. 


€=1605. Failure to use safety appliances. 


Library references 
C.J.S. Workmen's Compensation § 565. 


1606. Intentional self-injury. 


Library references 
C.J.S. Workmen's Compensation § 564. 


Cal.App. 2 Dist. 1985. Doctor's opinion 
was speculative and based on conclusionary 
and unwarranted assumptions and did not con- 
stitute substantial evidence supporting findings 
of workers’ compensation judge and Workers’ 
Compensation Appeals Board that claimant's 
industrial back injury was not contributing 
cause of self-inflicted burn injury. West's 
Ann.Cal.Labor Code § 3600. 

Guerra v. Workers’ Comp. Appeals Bd., 214 

Cal.Rptr. 58, 168 Cal.App.3d 195. 


€=1607. Suicide. 


Library references 
C.J.S. Workmen’s Compensation § 564. 


Cal.App. 2 Dist. 1968. Testimony by psy- 
chiatrist that employee’s industrial injury of 
twisted back resulting in low-back pain pro- 
duced inability to work which in turn produced 
hopelessness as to ever being able to return to 
his status as teacher and testimony that psychia- 
trist believed that if deceased had not suffered 
industrial injury he would still be alive was 
sufficient to show that employee’s injury was 
proximate cause of his death for purpose of 
Workmen’s Compensation Appeals Board's 
awarding death benefits to employee’s minor 
sons. West’s Ann.Labor Code, § 3600 and (f). 

Beauchamp v. Workmen’s Compensation 

Appeals Bd., 66 Cal.Rptr. 352, 259 Cal. 
App.2d 147. 


9. AMOUNT AND PERIOD OF COMPENSATION. 


1608-1609. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1609. Earnings or wages in general. 
1610. —— In general. 


Cal.App. 2 Dist. 1969. Finding of Work- 
men’s Compensation Appeals Board that earn- 
ings of employee, who kept no records relating 
to employment or earnings, were maximum for 
purpose of computing temporary disability ben- 
efits was not based on substantial evidence. 
West's Ann.Labor Code, §§ 4453, 4453(d). 

W. M. Lyles Co. v. Workmen’s Comp. App. 

Bd., 82 Cal.Rptr. 891, 3 Cal.App.3d 132. 


Cal.App. 2 Dist. 1967. Permanent disabili- 
ty award based on finding that claimant’s earn- 
ings were maximum for purposes of computing 
permanent disability benefits was unsupported, 
in view of claimant’s vague, unspecific testimo- 
ny as to his long-term earning history, and in 
view of absence of evidence as to actual earn- 
ings of claimant from all sources and employ- 
ments prior to three-month period, culminating 
with his injury, in which he had received weekly 
paychecks from his employer. West’s Ann.La- 
bor Code, §§ 4453(d), 5952. 

Raymond Plastering vy. Workmen's Com- 

pensation Appeals Bd., 60 Cal.Rptr. 860, 
252 Cal.App.2d 748. 


Cal.App. 4 Dist. 1975. In action by nurs- 
ing home employee for workmen’s compensa- 
tion benefits, wherein Worker's Compensation 
Appeals Board had reduced referee’s award of 
benefits based on erroneous premise that em- 
ployee was only to work part time, referee's 
calculation of benefits based on rate of pay for 
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full-time employment was supported by sub- 
stantial evidence. West's Ann.Labor Code, 

§ 4453. 
Pascoe v. Workmen's Comp. Appeals Bd., 
120 Cal.Rptr. 199, 46 Cal.App.3d 146. 


©1611-1614. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


©1615. Wages of employees of same 
class. 

Cal.App. 3 Dist. 1955. In workmen's com- 
pensation proceeding, evidence, which revealed 
that the $150 a month paid claimant was ar- 
rived at by taking one-half of wages that em- 
ployers would have had to pay to farm hand for 
full time work and that claimant would have to 
work approximately half time to do the job 
involved, was sufficient to sustain Industrial 
Accident Commission’s finding that claimant’s 
earnings were at rate of $150 per month. 

Guarantee Ins. Co. v. Industrial Acc. Com- 

mission of Cal., 290 P.2d 920, 137 Cal. 
App.2d 691. 


1616. Average earnings. 


Library references 
C.J.S. Workmen's Compensation § 568. 


=1617. —— In general. 


Cal.App. 2 Dist. 1969. Little weight can be 
given to employee's testimony as to his earnings 
in determining average earnings for temporary 
disability indemnity unless it is established that 
the employee is unable to obtain and present 
some corroborative evidence specifying in detail 
the periods he worked and did not work and his 
earnings at specific times. West's Ann.Labor 
Code, §§ 4453, 4453(d). 

W. M. Lyles Co. v. Workmen’s Comp. App. 

Bd., 82 Cal.Rptr. 891, 3 Cal.App.3d 132. 


1618. —— Annual or monthly. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1619, —— Weekly. 


Cal.App. 1 Dist. 1955. In proceeding on 
petition for writ of review by employee, college 
student who had graduated in February and 
had sought temporary work intending to take 
up graduate studies following fall, questioning 
correctness of Industrial Accident Commission's 
compensation award, record did not disclose 
any errors in computation of average weekly 
earnings for purpose of computation of compen- 
sation. West's Ann.Labor Code, § 4453(d). 

Friesen v. Industrial Acc. Commission, 289 

P.2d 547, 136 Cal.App.2d 883, certiorari 
denied 76 S.Ct. 791, 351 U.S. 932, 100 
L.Ed. 1461. 


Cal.App. 5 Dist. 1981. Workers’ Compen- 
sation Appeals Board exceeded its jurisdiction 
in rejecting the trial court's finding of $140 per 
week earning capacity for petitioner, whose 
employment history supported the court's im- 
plied conclusion that petitioner would have 
found other full-time employment at more than 
the minimum wage, even if it were assumed 
that he would have lost his carpentry job with 
respondent employer on April 1, 1980; in short, 
there was a lack of substantial evidence to 
sustain the Board’s finding of minimum earn- 
ings. West’s Ann.Labor Code § 4453(d). 

Urlwin v. Workers’ Comp. Appeals Bd., 178 

Cal.Rptr. 758, 126 Cal.App.3d 466. 


©1620-1621. For other cases see earlier edi- 


tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1622. Earning capacity before injury. 


Library references 
C.J.S. Workmen's Compensation § 568. 


Cal.App. 2 Dist. 1970. Full time employ- 
ment of claimant as a teacher after termination 
of her temporary disability was a relevant factor 
which should have been considered in deter- 
mining claimant's earnings for use in awarding 
temporary disability benefits, as demonstrating 
probability that claimant would have been will- 
ing and would have had the opportunity to 
obtain full time employment where there was 
no evidence to contradict testimony of claimant 
as to her planned employment, even though at 
time of the injury she did not have such employ- 
ment. West’s Ann.Labor Code, 8§ 4453, 4653. 

Jeffares v. Workmen’s Comp. App. Bd., 86 

Cal.Rptr. 288, 6 Cal.App.3d 548. 


Evidence was insufficient to sustain finding 
upon which temporary disability benefits were 
awarded on basis of minimum earning capacity. 

Jeffares v. Workmen's Comp. App. Bd., 86 

Cal.Rptr. 288, 6 Cal.App.3d 548. 


©1623. Impairment of earning capacity. 


Library references 
C.J.S. Workmen's Compensation § 568. 


©1624. —— In general. 


Cal. 1971. Opinion of physician, who 
treated claimant for serum hepatitis, and who 
tested level of liver enzymes in claimant's blood, 
to effect that claimant could perform moderate 
work constituted substantial evidence, in pro- 
ceeding before Workmen's Compensation Ap- 
peals Board, though physician had not ques- 
tioned claimant as to his duties as pastry cook 
or as to physical requirements of such job and 
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physician could not recall if he had asked claim- 

ant how he felt when last examined. 
Hegglin v. Workmen’s Comp. App. Bd., 480 
P.2d 967, 93 Cal.Rptr. 15, 4 Cal.3d 162. 


Cal. 1962. In weighing evidence relevant 
to earning capacity, Industrial Accident Com- 
mission has same range of discretion that it has 
in apportioning injuries between industrial and 
nonindustrial cases and it must have evidence 
that will at least demonstrate reasonableness of 
determination made. West’s Ann.Labor Code, 
8§ 4453(a-d), 4653-4655, 4658-4662. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 371 P.2d 281, 21 Cal,.Rptr. 545, 
57 Cal.2d 589. 


Cal.App. 1 Dist. 1972. In light of evidence 
that only pain and suffering would result to 
claimant from an attempt to climb up and down 
ladders and even stairs in course of prospective 
employment, conclusion that claimant was not 
precluded from climbing would not be warrant- 
ed. 

Dalen v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 128, 26 Cal.App.3d 497. 


Cal.App. 2 Dist. 1954. The difference be- 
tween earning of employee before injury and his 
probable ability to earn thereafter because of 
nature of his injury is a matter to be established 
by proof, and cannot be arbitrarily fixed. 
West's Ann.Labor Code, § 3201 et seq. 

California Comp. Ins. Co. v. Ind. Acc. Com., 

276 P.2d 148, 128 Cal.App.2d 797, re- 
hearing denied 277 P.2d 442, 128 Cal. 
App.2d 797. 


Cal.App. 4 Dist. 1978. Where evidence es- 
tablished that aggravation of hypertension from 
work stress was contributing cause of cerebro- 
vascular accident but that disability resulted 
from cerebrovascular accident and not from 
normal progression of hypertension and where 
there was no medical evidence that accident 
would have occurred when it did without aggra- 
vation of hypertension by work stresses, there 
was no substantial evidence in the record to 
support apportionment ordered by Workers’ 
Compensation Appeals Board despite physi- 
cian’s opinion that 60% of claimant's hyperten- 
sion was attributable to nonindustrial causes. 
West's Ann.Labor Code, § 4663. 

Hart v. Workers’ Comp. Appeals Bd., 147 

Cal.Rptr. 384, 82 Cal.App.3d 619. 


1625-1627. For other cases see earlier edi- 


tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 


C.J.S. Workmen's Compensation. 


¢=1627. Compensation for disability in gener- 
al. 


©1628. —— In general. 


C.A.9 (Cal.) 1992, Finding that there was 
no settlement between worker and third parties 
so as to permit employer paying total disability 


‘benefits under the Longshore and Harbor Work- 


ers’ Compensation Act to recover any or all of 
its payments was supported by testimony of 
worker that he had not received any settlement 
amounts from the third parties, testimony of his 
attorney that he had not agreed to any settle- 
ment on behalf of the worker, although other 
members of class had settled, and testimony by 
attorney for third parties that no settlement had 
been reached with the worker. Longshore and 
Harbor Workers’ Compensation Act, § 33(g), 33 
WSCA S5933(e): 

Chavez v. Director, Office of Workers Com- 
pensation Programs, 961 F.2d 1409, ap- 
peal after remand Todd Shipyards Corp. 
v. Director, Office of Workers Compensa- 
tion Programs, 139 F.3d 1309. 


Cal. 1971. Decision awarding workmen's 
compensation is supported by substantial evi- 
dence if the degree of disability found by the 
referee is within the range of evidence in the 
record; it is not necessary that there be evi- 
dence of the exact degree of disability found by 
the referee. 

U.S. Auto Stores v. Workmen’s Comp. App. 

Bd., 482 P.2d 199, 93 Cal.Rptr. 575, 4 
Cal.3d 469. 


Cal. 1961. Substantial evidence supported 
Industrial Accident Commission's award on is- 
sue of degree of disability and issue whether 
disability had been caused in part by prior 
injury, though commission adopted report that 
was inconsistent with other medical opinions in 
record and inconsistent with referee’s observa- 
tions of claimant. West's Ann.Labor Code, 
§ 5315; West’s Ann.Gov.Code, § 11517(a). 

Allied Compensation Ins. Co. v. Industrial 

Acc. Commission, 367 P.2d 409, 17 Cal. 
Rptr, 817, 57 Calva 15% 


Cal.App. 2 Dist. 1990. Evidence that 
workers’ compensation claimant was oriented 
toward definite career goal in commerce and 
was capable of achieving that goal supported 
finding of workers’ compensation judge that 
claimant's earning capacity justified disability 
compensation at maximum rate, and not actual 
part-time compensation earned while claimant 
was working her way through school at time of 
injury. 

Rubalcava v. Workers’ Comp. Appeals Bd., 

269 Cal.Rptr. 656, 220 Cal.App.3d 901, 
review denied. 


Cal.App. 2 Dist. 1978. | Medical opinion 
which does not rest on relevant facts or which 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—103 


WORKERS’ COMPENSATION ©1630 


For references to other topics, see Descriptive- Word Index 


assumes an incorrect legal theory cannot consti- 
tute substantial evidence on which a finding of 
apportionment may be based; accordingly, to 
rely on a physician's evaluation as to apportion- 
ment in case of preexisting injury the physician 
must disclose adequate familiarity with the 
preexisting disability, that is, the physician must 
describe in detail the exact nature of such 
disability and the basis for such opinion in 
order that Workers’ Compensation Appeals 
Board be able to determine whether the physi- 
cian is apportioning under correct legal princi- 

ples. West’s Ann.Labor Code, § 4750. 
Callahan v. Workers’ Comp. Appeals Bd., 
149 Cal.Rptr. 647, 85 Cal.App.3d 621. 


Cal.App. 2 Dist. 1978. In resolving issue of 
apportionment, Workers’ Compensation Ap- 
peals Board must rely on expert medical opin- 
ion, but opinion which does not rest upon 
relevant facts or which assumes incorrect legal 
theory cannot constitute substantial evidence 
upon which Board may base apportionment 
finding. West’s Ann.Labor Code, §§ 4663, 4751 
et seq., 4753. 

Franklin v. Workers’ Comp. Appeals Bd., 

145 Cal.Rptr. 22, 79 Cal.App.3d 224. 


Cal.App. 2 Dist. 1978. Psychiatric opinion 
which does not rest on relevant facts or which 
assumes incorrect legal theory cannot constitute 
substantial evidence on which Workers’ Com- 
pensation Appeals Board may base finding of 
apportionment. 

Dorman v. Workers’ Comp. Appeals Bad., 

144 Cal.Rptr. 573, 78 Cal.App.3d 1009. 


In order for Workers’ Compensation Ap- 
peals Board to rely on medical opinion as to 
apportionment of disability, physician must dis- 
close adequate familiarity with preexisting dis- 
ability or with relationship between present 
disability and normal progress of preexisting 
condition. West’s Ann.Labor Code, 8§ 4663, 
4750. 

Dorman v. Workers’ Comp. Appeals Bad., 

144 Cal.Rptr. 573, 78 Cal.App.3d 1009. 


Omission of full discussion on issue of ap- 
portionment to nonindustrial disability rendered 
psychiatrist's report defective and insufficient to 
support employee’s contention that no appor- 
tionment of disability was indicated. West's 
Ann.Labor Code, §§ 4663, 4750. 

Dorman v. Workers’ Comp. Appeals Bd., 

144 Cal.Rptr. 573, 78 Cal.App.3d 1009. 


Cal.App. 3 Dist. 1982. Opinion by which 
physician grounded his apportionment of dis- 
ability on multiple causes of claimant's psychi- 
atric injury, even though present disability 
would not have occurred in absence of work- 
related injury, was improper because it appor- 
tioned to pathology rather than focusing on the 
present disability for which compensation was 


sought and, being based on an erroneous legal 
theory, could not serve as substantial evidence 
on which Workers’ Compensation Appeals 
Board could base an apportionment finding. 
West's Ann.Labor Code § 4750. 
Ditler v. Workers’ Comp. Appeals Bd., 182 
Cal.Rptr. 839, 131 Cal.App.3d 803. 


Apportionment award by the Workers’ 
Compensation Appeals Board was improper be- 
cause the claimant had lost little, if any, time 
from work since his graduation from college 
and, though a physician testified that there was 
evidence of disability in claimant’s previous 
jobs, physician failed to describe in detail what 
that evidence was, and also failed to explain 
how the preexisting disability, which he rated as 
being slight to very slight prior to the injury, 
translated in 50 percent apportionment. West's 
Ann.Labor Code § 4750. 

Ditler v. Workers’ Comp. Appeals Bd., 182 

Cal.Rptr. 839, 131 Cal.App.3d 803. 


Apportionment of disability by a physician 
was a mere legal conclusion and, hence, did not 
support a finding of apportionment by the 
Workers’ Compensation Appeals Board. West's 
Ann.Labor Code § 4750. 

Ditler v. Workers’ Comp. Appeals Bd., 182 

Cal.Rptr. 839, 131 Cal.App.3d 803. 


1629. —— Amount and period of compensa- 
tion in general. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1630. —— Disability from injury and from 
disease or other cause. 


Cal. 1980. In workers’ compensation pro- 
ceedings wherein apportionment of disability to 
nonindustrial causes is sought, question of ap- 
portionment is one of fact, and in making its 
determination, the Workers’ Compensation Ap- 
peals Board must rely on substantial evidence. 
West’s Ann.Labor Code, § 4663. 

Pullman Kellogg vy. Workers’ Comp. Ap- 

peals Bd., 605 P.2d 422, 161 Cal.Rptr. 
783, 26 Cal.3d 450. 


In workers’ compensation proceedings 
wherein employer sought apportionment of dis- 
ability resulting from lung disease suffered by 
employee who smoked one pack of cigarettes a 
day for 30 years, physician's opinion that 50% 
of the employee’s pathology was caused by 
exposure to harmful substances and remainder 
to his smoking habit did not provide basis for 
apportionment where there was no other evi- 
dence showing disability the employee would 
have suffered because of his smoking habit if he 
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had not been exposed to damaging substances 
in his work. West’s Ann.Labor Code, § 4663. 
Pullman Kellogg v. Workers’ Comp. Ap- 
peals Bd., 605 P.2d 422, 161 Cal.Rptr. 

783, 26 Cal.3d 450. 


Cal. 1968. Fact that a doctor advised 
claimant, who suffered from emphysema, to 
stop smoking in future did not indicate that he 
would have suffered any lesser degree of perma- 
nent disability from emphysema if he had not 
smoked in past and did not support apportion- 
ment of 25% of disability to claimant’s smoking. 

Chambers v. Workmen's Compensation Ap- 

peals Bd., 446 P.2d 531, 72 Cal.Rptr. 651, 
69 Cal.2d 556. 


Cal. 1968. Finding that 50% of petitioner's 
permanent disability was attributable to his 
preexisting asymptomatic arthritic condition, 
which was supported by physician’s opinion 
stemming from incorrect legal theory and by 
bare legal conclusion of another physician, was 
not supported by substantial evidence. 

Zemke vy. Workmen’s Compensation Ap- 

peals Bd., 441 P.2d 928, 69 Cal.Rptr. 88, 
68 Cal.2d 794. 


Workmen’s Compensation Appeals Board 
must rely on expert medical opinion in resolv- 
ing issue of apportionment of disability, but 
expert's opinion which does not rest upon rele- 
vant facts or which assumes incorrect legal 
theory cannot constitute substantial evidence 
upon which board may base apportionment 
finding. West's Ann.Labor Code, § 4663. 

Zemke v. Workmen’s Compensation Ap- 

peals Bd., 441 P.2d 928, 69 Cal.Rptr. 88, 
68 Cal.2d 794. 


Cal. 1968. If disability of compensation 
claimant is established to be result of industrial 
injury, finding of apportionment between indus- 
trial and nonindustrial causes cannot be sup- 
ported by prior medical testimony that disability 
was entirely unconnected with his employment. 

Berry v. Workmen's Compensation Appeals 

Bd., 441 P.2d 908, 69 Cal.Rptr. 68, 68 
Cal.2d 786. 


Cal.App. 1 Dist. 1974. Expert medical 
opinion based upon assumptions in conflict 
with the established rules for apportionment 
cannot be utilized to uphold Workmen’s Com- 
pensation Appeals Board's findings. West's 
Ann.Labor Code, § 4663. 

Amico v. Workmen's Comp. Appeals Bd., 

117 ‘CalRpir, 83, 43 Cal App.od 592) 


Suggestion by physicians, in proceeding for 
workmen’s compensation benefits by carpenter 
who had undergone laminectomy 15 years prior 
to industrial injury, to the effect that they would 
have imposed prophylactic work restrictions on 
the carpenter's activities after the laminectomy, 
did not constitute substantial evidence on which 


the Workmen’s Compensation Appeals Board 
could apportion benefits to the preexisting con- 

dition. West’s Ann.Labor Code, § 4663. 
Amico v. Workmen’s Comp. Appeals Bd., 
7 sCal Rot. 68343 CalApp sd 592: 


Medical evidence, in Workmen's Compen- 
sation Appeals Board proceeding considering 
disability of carpenter who had undergone lami- 
nectomy 15 years prior to industrial injury and 
who, according to various physicians, had be- 
gun suffering from disc degeneration at unde- 
termined time, was not sufficient to support an 
apportionment of benefits following second in- 
dustrial injury. West’s Ann.Labor Code, § 4663. 

Amico v. Workmen's Comp. Appeals Bd., 

117 Cal.Rptr. 831, 43 Cal.App.3d 592. 


Cal.App. 1 Dist. 1973. Independent psy- 
chiatrist’s testimony that, while compensable 
attack on claimant contributed to his suicide 
attempt, claimant had suicidal tendencies and 
might well have committed suicide at any time 
under stress and that attack was one-fifth con- 
tribution to suicide attempt did not support 
finding apportioning only one-fifth of injury 
from attempt to compensable attack, where 
claimant's personality was not labor disabling 
at time of attack and psychiatrist did not testify 
that suicide attempt would have occurred in 
absence of industrial injury. 

Redmond y. Workmen's Comp. Appeals 

Bd., 111 Cal.Rptr. 530, 36 Cal.App.3d 
S028 


Cal.App. 1 Dist. 1967. Evidence on appor- 
tionment issue would not have sustained finding 
that claimant was employed on regular, full- 
time salary as deputy sheriff. West’s Ann.Labor 
Coders 321275: 

State Compensation Ins. Fund v. Work- 

men’s Compensation Appeals Bd., 59 Cal. 
Rptr. 760, 251 Cal.App.2d 772. 


Cal.App. 1 Dist. 1955. Evidence in work- 
men’s compensation case supported implied 
finding that claimant had suffered pre-existing 
heart condition and that disability was caused 
by pre-existing condition and industrial injury. 

Bowler v. Industrial Acc. Commission, 287 

P.2d 562, 135 Cal.App.2d 534. 


Evidence in workmen’s compensation case 
involving claim for disability arising from coro- 
nary occlusion supported finding that only 25% 
of total permanent disability was chargeable to 
industrial injury, the rest resulting from pre- 
existing heart disease. 

Bowler v. Industrial Acc. Commission, 287 

P.2d 562, 135 Cal.App.2d 534. 


Cal.App. 2 Dist. 1992. For a_ physician's 
opinion to support apportionment of permanent 
disability to preexisting disability, physician 
must describe in detail exact nature of preexist- 
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ing disability and basis for his opinion. West's 
Ann.Cal.Labor Code § 4750. 

Paneno v. Workers’ Comp. Appeals Bd., 5 
Cal.Rptr.2d 461, 4 Cal.App.4th 136, re- 
hearing denied, modified, and publication 
ordered, review granted and opinion su- 
perseded 831 P.2d 249, 9 Cal.Rptr.2d 24, 
dismissed, remanded and ordered pub- 
lished 840 P.2d 266, 13 Cal.Rptr.2d 724. 


Substantial evidence did not support ap- 
portionment of 60% of applicant's permanent 
disability to preexisting disability; although 
medical testimony would have supported ap- 
portionment of 60% of permanent disability at- 
tributable to right knee if a natural progression 
theory were used, there was no medical opinion 
that, absent industrial injury, 60% of disability 
attributable to left knee would currently exist as 
a result of natural progression of a preexisting 
disease. West's Ann.Cal.Labor Code § 4750. 

Paneno v. Workers’ Comp. Appeals Bd., 5 

Cal.Rptr.2d 461, 4 Cal.App.4th 136, re- 
hearing denied, modified, and publication 
ordered, review granted and opinion su- 
perseded 831 P.2d 249, 9 Cal.Rptr.2d 24, 
dismissed, remanded and ordered pub- 
lished 840 P.2d 266, 13 Cal.Rptr.2d 724. 


Cal.App. 2 Dist. 1991. For  physician’s 
evaluation to support apportionment between 
previous permanent disability or physical im- 
pairment and subsequent permanent injury un- 
der Labor Code, physician must describe in 
detail exact nature of preexisting disability and 
basis for his opinion; preexisting disability must 
have been labor-disabling. West's Ann.Cal.La- 
bor Code § 4750. 

King v. Workers’ Comp. Appeals Bd., 283 

Cal.Rptr. 98, 231 Cal.App.3d 1640. 


Evidence of ‘‘preexisting disability,” for 
purposes of apportionment under Labor Code, 
may consist of complaint to co-workers or phy- 
sicians before industrial injury, treatment to 
same part of body before industrial injury, or 
measurable preexisting loss of functioning; 
preexisting condition need not have caused dis- 
ability in occupation in which worker was em- 
ployed. West’s Ann.Cal.Labor Code § 4750. 

King v. Workers’ Comp. Appeals Bd., 283 

Cal.Rptr. 98, 231 Cal.App.3d 1640. 


Finding of preexisting disability to support 
apportionment under Labor Code may be based 
on evidence that condition would have inter- 
fered with other work activity before industrial 
injury, but prophylactic work restriction may 
not be applied retrospectively to create factual 
or legal fiction of preexisting disability; appor- 
tionment may not be based merely on patholo- 
gy. West's Ann.Cal.Labor Code § 4750. 

King v. Workers’ Comp. Appeals Bd., 283 

Cal.Rptr. 98, 231 Cal.App.3d 1640. 


Statement by independent medical examin- 
er that he would have recommended that hyper- 
tensive applicant avoid stress if he had exam- 
ined her before applicant began work was 
merely retroactive prophylatic work restriction 
and did not support apportionment of appli- 
cant’s cardiovascular and psychiatric disability 
to preexisting disability; examiner made no 
finding of preexisting disability. | West's 
Ann.Cal.Labor Code § 4750. 

King v. Workers’ Comp. Appeals Bd., 283 

Cal.Rptr. 98, 231 Cal.App.3d 1640. 


Workers’ Compensation Appeals Board 
may base finding as to percentage of permanent 
disability on range of medical evidence, but 
Board may not rely on medical evidence that 
disability is entirely nonindustrial to support 
apportionment finding. West's Ann.Cal.Labor 
Code § 4750. 

King v. Workers’ Comp. Appeals Bd., 283 

Cal.Rptr. 98, 231 Cal.App.3d 1640. 


Psychiatrist’s opinion that employment did 
not cause or contribute to applicant’s perma- 
nent psychiatric disability did not support ap- 
portionment of 70% of applicant’s psychiatric 
permanent disability to preexisting disability; 
record did not contain history of preexisting 
nonindustrial emotional problems, and psychia- 
trist’s finding was based on mistaken belief as to 
date industrial stress began. West's 
Ann.Cal.Labor Code § 4750. 

King v. Workers’ Comp. Appeals Bd., 283 

Cal.Rptr. 98, 231 Cal.App.3d 1640. 


Medical opinion based on incorrect history 
does not constitute substantial evidence to sup- 
port apportionment of preexisting disability un- 
der Labor Code. West’s Ann.Cal.Labor Code 
§ 4750. 

King v. Workers’ Comp. Appeals Bd., 283 

Cal.Rptr. 98, 231 Cal.App.3d 1640. 


There must be medical evidence which ex- 
pressly states that apportioned disability is re- 
sult of natural progression of preexisting nonin- 
dustrial condition and that such nonindustrial 
disability would have occurred in absence of 
industrial injury to make apportionment; ap- 
portionment may not be based on speculation as 
to hypothetical disabilities that might occur at 
some indefinite time in future. West's 
Ann.Cal.Labor Code § 4663. 

King v. Workers’ Comp. Appeals Bd., 283 

Cal.Rptr. 98, 231 Cal.App.3d 1640. 


Psychiatrist’s statement, that even absent 
employment, applicant's hypertension would 
have advanced during menopause, was insuffi- 
cient to apportion applicant's cardiovascular 
and psychiatric permanent disability to natural 
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progression of preexisting nonindustrial condi- 
tions. West’s Ann.Cal.Labor Code § 4663. 
King v. Workers’ Comp. Appeals Bd., 283 
Cal.Rptr. 98, 231 Cal.App.3d 1640. 


Cal.App. 2 Dist. 1981. In workers’ com- 
pensation proceedings wherein apportionment 
of disability to nonindustrial causes is sought, 
question of apportionment is one of fact, and in 
making its determination, Workers’ Compensa- 
tion Appeals Board must rely on substantial 
evidence. West’s Ann.Labor Code § 4663. 

Calhoun v. Workers’ Comp. Appeals Bd., 

179 Cal.Rptr. 198, 127 Cal.App.3d 1. 


Where physician’s report was devoid of 
medical evidence supporting either prior dis- 
ability or extent of disability attributable solely 
to natural progression of workers’ compensa- 
tion applicant’s disease process, physician's 
opinion on apportionment of applicant's cardiac 
disability was legally insufficient to justify find- 
ing of Workers’ Compensation Appeals Board 
that part of disability was nonindustrial. West's 
Ann.Labor Code § 4663. 

Calhoun v. Workers’ Comp. Appeals Bd., 

179 Cal.Rptr. 198, 127 Cal.App.3d 1. 


Cal.App. 2 Dist. 1979. In workers’ com- 
pensation proceeding, substantial evidence 
supported findings on apportionment despite 
employer's argument that in addition to 50% 
apportionment of neck disability, there should 
have been apportionment of psychiatric dis- 
ability as part of preexisting industrial injury 
and to employee's alleged preexisting back dis- 
ability. West's Ann.Labor Code, 8§ 4663, 
4750. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


Cal.App. 2 Dist. 1978. Where physician’s 
report indicated that for many years claimant 
had overreacted to physical injuries but did not 
address issue of apportionment, it was error to 
deny apportionment based on such _ report. 
West’s Ann.Labor Code, 8§ 4663, 4750, 5703(a). 

Market Basket v. Workers’ Comp. Appeals 

Bd., 149 Cal.Rptr. 872, 86 Cal.App.3d 
eats 


Cal.App. 2 Dist. 1969. Medical evidence 
compelled a finding that there was no basis for 
apportionment of 25% of applicant’s permanent 
disability to industrially caused injury to his 
nervous system and remainder to his preexist- 
ing condition. West's Ann.Labor Code, 
§§ 4663, 4750. 

Skinner v. Workmen's Compensation Ap- 

peals Bd., 75 Cal.Rptr. 314, 269 Cal. 
App.2d 905. 


Cal.App. 2 Dist. 1967. There was no merit 
to workmen’s compensation claimant's conten- 
tions that apportionment of permanent disabili- 
ty was improper because prior to injury he had 


never been unable to work because of back pain 
and because doctor’s opinion that only one- 
third of residual permanent disability was due 
to the industrial injury was based on an errone- 
ous medical history. West’s Ann.Labor Code, 
§ 4663. 
Heath v. Workmen’s Compensation Appeals 
Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
DSi 


In a case where condition of workmen's 
compensation claimant prior to injury was 
asymptomatic and nondisabling, a medical 
opinion is competent and generally required to 
resolve question of whether any portion of inju- 
ry for which compensation is sought was attrib- 
utable to nonindustrial causes. West's Ann.La- 
bor Code, § 4663. 

Heath v. Workmen’s Compensation Appeals 

Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
Z3oe 


Finding that only 70% of workmen's com- 
pensation claimant's permanent disability was 
attributable to industrial injury was within 
range of conflicting medical evidence. 

Heath v. Workmen’s Compensation Appeals 

Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
PEB\S%e 


Cal.App. 2 Dist. 1966. Evidence supported 
award on basis that baker who developed asth- 
ma culminating in emphysema had permanent 
disability of 55 per cent, after apportionment. 
St.1965, p. 3555. 

Baker v. Industrial Acc. Commission, 52 

Cal.Rptr. 276, 243 Cal.App.2d 380. 


Cal.App. 2 Dist. 1965. Whether disability 
of claimant is due entirely to injury, including 
aggravating effect of injury on pre-existing con- 
dition, or partly due to continuance or normal 
progress of pre-existing condition is question of 
fact for Industrial Accident Commission to de- 
termine, but question generally can only be 
determined by medical testimony. 

Southern California Edison Co. v. Industri- 

al Acc. Commission, 48 Cal.Rptr. 46, 238 
Cal.App.2d 567. 


Cal.App. 2 Dist. 1955. Finding in work- 
men’s compensation case that claimant's dis- 
ability was attributable in part to head and neck 
injury and in part to normal progress of a pre- 
existing posture condition for which claimant 
was not entitled to compensation was supported 
by substantial evidence. West's Ann.Labor 
Code, § 4663. 

De La Tova v. Industrial Acc. Commission, 

290 P.2d 377, 137 Cal.App.2d 516. 


Finding in workmen's compensation case 
that only 15 per cent of claimant's disability was 
attributable to industrial injury was supported 


For legislative history of cited statutes, see West’s Annotated California Codes 


44A Cal D 2d—107 


WORKERS’ COMPENSATION 1630 


For references to other topics, see Descriptive-Word Index 


by substantial evidence. 
Code, § 4663. 
De La Tova vy. Industrial Acc. Commission, 
290 P.2d 377, 137 Cal.App.2d 516. 


West's Ann.Labor 


Cal.App. 3 Dist. 1970. Evidence that in- 
jured workman had previously deformed right 
hip and measurable shortening of right leg as 
result of inflammatory disease during childhood 
and that his physical condition prior to accident 
was possible handicap in open labor market 
supported finding of preexisting permanent dis- 
ability. West's Ann.Labor Code, §§ 4660(a), 
4750. 

Avila v. Workmen’s Comp. App. Bd., 91 

Cal.Rptr. 853, 14 Cal.App.3d 33. 


Under statute which makes employer liable 
only for that portion of combined disability 
reasonably attributable to last injury, expert 
medical advice must be relied upon and, in 
order to constitute substantial evidence, the 
expert's opinion must rest upon relevant facts 
and must consist of more than legal conclusion. 
West's Ann.Labor Code, § 4750. 

Avila v. Workmen’s Comp. App. Bd., 91 

Cal.Rptr. 853, 14 Cal.App.3d 33. 


Where doctor stated in report on injured 
workman that existence of severe disability in 
the workman’s hip after injury was considered 
in estimation that 75% of the disability was 
referable to previous abnormality but where the 
doctor failed to consider character and extent of 
occupational handicap preceding the injury, the 
doctor disregarded indispensably relevant fac- 
tors in determining portion of combined disabil- 
ity reasonably attributable to last injury, and 
referee's finding of 14%% permanent disability 
which accepted the doctor’s report as principal 
guide lacked substantial supporting evidence. 
West's Ann.Labor Code, § 4750. 

Avila v. Workmen’s Comp. App. Bd., 91 

Cal.Rptr. 853, 14 Cal.App.3d 33. 


Cal.App. 3 Dist. 1970. Evidence was insuf- 
ficient to support referee's decision that indus- 
trial injury to back and subsequent nonindustri- 
al injury to back should be completely severed 
and that award should be made only for tempo- 
rary disability resulting from first injury. 
West’s Ann.Labor Code, § 3202; West's Ann. 
Const. art. 20, § 21. 

Collins v. Workmen’s Comp. App. Bd., 87 

Cal.Rptr. 601, 8 Cal.App.3d 618. 


Cal.App. 4 Dist. 1969. Whether disability 
is partially due to normal progress of disease is 
an issue of fact which Board may resolve on 
basis of expert medical opinion, if such expert 
opinion discloses facts indicating relationship 
between applicant’s disability and what would 
have been normal progress of applicant's preex- 


isting condition in absence of his industrial 
injury. 
Spillane v. Workmen’s Compensation Ap- 
peals Bd., 74 Cal.Rptr. 671, 269 Cal. 
App.2d 346. 


Where opinion of doctor merely reflects 
percentage of apportionment between disability 
resulting from normal progress of preexisting 
disease and that resulting from industrial injury, 
such opinion does not constitute competent evi- 
dence upon which Board may rely in ordering 
apportionment. 

Spillane v. Workmen’s Compensation Ap- 

peals Bd., 74 Cal.Rptr. 671, 269 Cal. 
App.2d 346. 


Expert's opinion that 50% apportionment 
between disability resulting from normal prog- 
ress of preexisting disease and disability result- 
ing from industrial injury is “fair’’ represents 
mere legal conclusion and does not constitute 
evidence upon which Board may rely in order- 
ing apportionment of disability. 

Spillane v. Workmen’s Compensation Ap- 

peals Bd., 74 Cal.Rptr. 671, 269 Cal. 
App.2d 346. 


Expert’s opinion which does not rest upon 
relevant facts, or which assumes an incorrect 
legal theory, cannot constitute substantial evi- 
dence upon which Board may base an appor- 
tionment finding. 

Spillane v. Workmen’s Compensation Ap- 

peals Bd., 74 Cal.Rptr. 671, 269 Cal. 
App.2d 346. 


Where medical specialists testified that in- 
jured employee suffered from congenital condi- 
tion characterized as spondylolisthesis prior to 
injury and testified that it was impossible to 
allocate disability since there were no unusual 
manifestations of congenital condition such as 
limitation of motion or pain prior to injury, total 
disability must be held due to industrial injury, 
though specialists ii their testimony actually did 
apportion disability. 

Spillane v. Workmen’s Compensation Ap- 

peals Bd., 74 Cal.Rptr. 671, 269 Cal. 
App.2d 346. 


Cal.App. 5 Dist. 2000. Apportionment, 
which raises issues of fact, cannot be based on 


speculation in a workers’ compensation case. 
West’s Ann.Cal.Labor Code §§ 4750, 4750.5, 
4663. 


Fresno Unified School Dist. v. Workers’ 
Compensation Appeals Bd., 101 Cal. 
Rptr.2d 569, 84 Cal.App.4th 1295. 


To be entitled to apportionment in a work- 
ers’ compensation case, the employer must pro- 
duce substantial evidence which proves the pro- 
portion of the claimant's disability properly 
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chargeable to nonindustrial factors. West's 
Ann.Cal.Labor Code 88 4750, 4750.5, 4663. 
Fresno Unified School Dist. v. Workers’ 
Compensation Appeals Bd., 101 Cal. 
Rptr.2d 569, 84 Cal.App.4th 1295. 


Apportionment in a workers’ compensation 
case, like disability, considers the open labor 
market as compared to the worker's age, occu- 
pation, nature of physical injury or disfigure- 
ment, and ability to be rehabilitated. West's 
Ann.Cal.Labor Code §§ 4750, 4750.5, 4663. 

Fresno Unified School Dist. v. Workers’ 

Compensation Appeals Bd., 101. Cal. 
Rptr.2d 569, 84 Cal.App.4th 1295. 


Cal.App. 5 Dist. 1968. Doctor's suggestion 
of an apportionment in order to reach equitable 
settlement does not alone constitute substantial 
evidence to support Workmen’s Compensation 
Appeal Board’s findings that part of disability 
resulted from industrial injury and part resulted 
from preexisting pathological condition. 

Peterson v. Workmen’s Compensation Ap- 

peals Bd., 72 Cal.Rptr. 545, 266 Cal. 
App.2d 818. 


Substantial evidence on issue of apportion- 
ment supported findings by Workmen's Com- 
pensation Appeals Board that part of head- 
aches, unconsciousness and physical weakness 
of employee who was totally disabled was unre- 
lated to industrial injury sustained when door 
fell on employee but was due to natural progres- 
sion of employee’s preexisting pathological con- 
dition. West’s Ann.Labor Code, § 4663. 

Peterson v.,Workmen’s Compensation Ap- 

peals Bd., 72 Cal.Rptr. 545, 266 Cal. 
App.2d 818. 


1631. 


Termination of disability in gen- 
eral. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1632. —— Temporary disability in general. 


Cal. 1970. Where employee was injured 
on three separate occasions while working as a 
Du-All Saw operator and bar stockkeeper, 
which job sometimes required that he lift stock 
weighing from 200 to 250 pounds, and employ- 
ee was given medical release with a lifting 
limitation of 25 pounds, Appeals Board and 
referee lacked substantial evidence in conclud- 
ing that employee was not suffering from tem- 
porary disability which would entitle him to 
temporary disability compensation. West's 
Ann.Labor Code, § 5952. 
LeVesque v. Workmen's Comp. App. Bd., 
463 P.2d 432, 83 Cal.Rptr. 208, 1 Cal.3d 
627. 


1633. —— Permanent disability in general. 


Cal. 1971. Motion picture evidence of ap- 
plicant for disability benefits engaging in horse- 
back riding activities did not constitute sub- 
stantial evidence to support appeals board’s 
conclusion that applicant had no permanent 
disability inasmuch as applicant engaged in 
riding while under influence of alcoholic bever- 
ages, nor did medical reports based on film 
constitute substantial evidence that applicant 
suffered no permanent disability where physi- 
cians knew nothing of conditions under which 
claimant took the ride, the conditions that fol- 
lowed it, or whether the ensuing pain would 
preclude claimant from ever pursuing such ac- 
tivities again. West's Ann.Labor Code, § 5903. 

Redner v. Workmen's Comp. Appeals Bd., 

485 P.2d 799, 95 Cal.Rptr. 447, 5 Cal.3d 
83. 


Cal.App. 2 Dist. 1992. Substantial — evi- 
dence, including applicant’s testimony that he 
engaged in horseback riding, supported deter- 
mination of workers’ compensation judge (WCJ) 
and Workers’ Compensation Appeals Board 
(WCAB) that doctor’s report which concluded 
that applicant was not limited to semisedentary 
work best described extent of applicant's per- 
manent disability, notwithstanding doctor's sub- 
sequent testimony that applicant's permanent 
disability was “getting close” to the semiseden- 
tary level. 

Paneno v. Workers’ Comp. Appeals Bd., 5 
Cal.Rptr.2d 461, 4 Cal.App.4th 136, re- 
hearing denied, modified, and publication 
ordered, review granted and opinion su- 
perseded 831 P.2d 249, 9 Cal.Rptr.2d 24, 
dismissed, remanded and ordered pub- 
lished 840 P.2d 266, 13 Cal.Rptr.2d 724. 


Cal.App. 2 Dist. 1979. Although workers’ 
compensation claimant was not to be penalized 
for trying to lead normal life, evidence that after 
her injury she danced and took a three week 
trip during which she chose to do without 
medical therapy was part of the record which 
should have been assessed on a _ side-by-side 
basis with other evidence in determining her 
physical condition and ability as regards her 
claim of permanent disability. West's Ann.La- 
bor Code, § 4660. 

Universal City Studios, Inc., v. Worker's 

Comp. Appeals Bd., 160 Cal.Rptr. 597, 99 
Cal.App.3d 647. 


Cal.App. 4 Dist. 1982. Workers’ Compen- 
sation Appeals Board’s award of permanent 
disability based on finding that accused was 
subject to “‘light work’’ restriction was errone- 
ous and was not supported by substantial evi- 
dence where physician who testified that appli- 
cant was restricted to “‘light work’”’ did not use 
that expression in the same way and with the 
same meaning ascribed to it by workers’ com- 
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pensation law, and the evidence clearly indicat- 
ed that applicant was not restricted to “light 
work.” 
City of Santa Ana v. Workers’ Comp. Ap- 
peals Bd., 180 Cal.Rptr. 125, 128 Cal. 
App.3d 212. 


1634. —— Retraining compensation. 


Cal.App. 5 Dist. 1984. Workers’ Compen- 
sation Appeals Board erred in vacating workers’ 
compensation judge’s award of temporary dis- 
ability indemnity on the ground that employer 
was not apprised that employee’s hand condi- 
tion was industrially caused where evidence 
that employer knew that contact dermatitis was 
on employee's hands, that shampoos used by 
employee in her work as beautician were 
changed twice in attempt to alleviate condition, 
and that condition had progressed to the point 
that work termination and medical intervention 
were necessary established that the condition 
was industrially caused and was not contradict- 
ed. 

Babcock-Bucklin v. Workers’ Comp. Ap- 

peals Bd., 202 Cal.Rptr. 670, 156 Cal. 
App.3d 135. 


©1635-1638. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


©1635. Compensation for total disability in 
general. 


1639. —— Permanent disability. 


Cal. 1962. Award of maximum permanent 
disability compensation to employee, who had 
been irregularly employed, was improper, in 
absence of evidence that business conditions 
causing low earnings of employee were tempo- 
rary, that preceding lean years for workman 
were unusual for him, that his industry in area 
anticipated prosperity, or that men with similar 
skills, ages, physical characteristics and earning 
histories were steadily employed. West's 
Ann.Labor Code, § 4453. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 371 P.2d 281, 21 Cal.Rptr. 545, 


57 Cal.2d 589. 
Cal.App. 2 Dist. 1996. Evidence — sup- 
ported finding that workers’ compensation 


claimant sustained 100% permanent disability, 
where parties stipulated that claimant had sus- 
tained industrial injury to his internal system 
and psyche, doctor opined that claimant's ex- 
posure to irritating exhaust fumes at work had 
aggravated his physical symptoms, and another 
doctor reported that claimant's disabling de- 


pression stemmed from his physical industrial 
injury. 

Brannen v. Workers’ Comp. Appeals Bd., 

53 Cal.Rptr.2d 768, 46 Cal.App.4th 377. 


©1640-1641. For other cases see earlier edi- 


tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1640. Compensation for partial disability in 


general. 
1642. —— Temporary disability. 
Cal. 1962. In absence of evidence that 


workman's earning capacity was in excess of 
that indicated by earning history showing aver- 
age of $60.65 per week, Industrial Accident 
Commission improperly awarded him tempo- 
rary compensation of $65 per week for duration 
of disability. West's Ann.Labor Code, 
§ 4453(d). 
California Compensation & F. Co. v. Indus- 
trial’ Acer Com'ny, 371 P2d 287; 21) Cal: 
Rptr. 551, 57 Cal.2d 600. 


Cal.App. 2 Dist. 1954. To sustain award 
of temporary partial disability benefits, the evi- 
dence must show and industrial accident com- 
mission must find that employee’s probable in- 
ability to earn any amount whatsoever is 
traceable to the injury, whether it be through 
an inability to perform work or an inability to 
procure work. West's Ann.Labor Code, 
§§ 3201 et seq., 4654, 4657. 

California Comp. Ins. Co. v. Ind. Acc. Com., 

276 P.2d 148, 128 Cal.App.2d 797, re- 
hearing denied 277 P.2d 442, 128 Cal. 
App.2d 797. 


1643. —— Permanent disability. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


©1644. —— Extent of disability in general; 
percentage awards. 


Cal. 1971. Record did not support conten- 
tion that referee, in reaching 774% disability 
figure, relied solely on physician's nonexpert 
estimate of 75 to 80% reduction in ability to 
compete in the open labor market. 

U.S. Auto Stores v. Workmen's Comp. App. 

Bd., 482 Pi2d 199, 93 Cal. Rptr. 575, 4 
Cal.3d 469. 


Cal.App. 1 Dist. 1971. Evidence that refer- 
ee requested rating for 45-year-old manager 
with compensation rate of $52.50 who on May 
9, 1969 suffered injury of “Stomach condition 
resulted in necessity to avoid emotional stress 
or strain’ and that rating was not scheduled 
rating or judgment rating but that rating spe- 
cialist was told by area supervisor to rate the 
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limiting condition at 20% when it was sole 
disabling factor would not support finding that 
rating specialist was using his own judgment in 
using rating of 20% and would not sustain the 
rating on which final rating was predicated. 
Department of Motor Vehicles v. Work- 
men's Comp. Appeals Bd., 98 Cal.Rptr. 

172, 20 Cal.App.3d 1039. 


Reliance upon nonscheduled ratings on fac- 
tors of work restriction, rather than physical 
impairment and limitation, in accordance with 
unpublished standards has been recognized as 
common procedure in determining percentage 
of disability and when determined by compari- 
son of condition with scheduled disability it may 
be given full weight as judgment rating but 
when there is no explanation of manner in 
which rating was evolved, other than upon 
orders of a superior, it is analogous to an 
unpublished confidential report of degree of 
disability. 

Department of Motor Vehicles v. Work- 

men’s Comp. Appeals Bd., 98 Cal.Rptr. 
172, 20 Cal.App.3d 1039. 


When rating specialist can testify that per- 
centage used was determined by use of proper 
criteria, referee and appeals board may apply 
recommended rating as a judgment rating. 

Department of Motor Vehicles v. Work- 

men’s Comp. Appeals Bd., 98 Cal.Rptr. 
172, 20 Cal.App.3d 1039. 


Cal.App. 1 Dist. 1962. Industrial accident 
commission in determining percentage of dis- 
ability from series of industrial injuries to appli- 
cant who, according to uncontradicted medical 
testimony had a major share of disability due to 
preexisting and/or concurrent systemic bone 
disease which was neither triggered nor compli- 
cated by series of work-related injuries, was not 
bound by percentage apportionments as stated 
by medical experts. 

State Compensation Ins. Fund v. Industrial 

Acc. Commission, 27 Cal.Rptr. 407, 211 
Cal.App.2d 850. 


Cal.App. 1 Dist. 1951. In waitress’ com- 
pensation proceedings, finding of 84 per cent 
permanent disability by arthritis was supported 
by evidence. 

New Amsterdam Cas. Co. v. Industrial Acc. 

Commission of Cal., 238 P.2d 1046, 108 
Cal.App.2d 502. 


Cal.App. 2 Dist. 1995. Employee's perma- 
nent disability was improperly apportioned to 
subsequent noncompensable events of her preg- 
nancy and unemployment, neither of which 
were injuries required for apportionment; em- 
ployee was entitled to award of permanent 


disability based on her unapportioned rating. 
West's Ann.Cal.Labor Code § 4750.5. 
Ashley v. Workers’ Comp. Appeals Bd., 43 
Cal.Rptr.2d 589, 37 Cal.App.4th 320. 


Cal.App. 2 Dist. 1991. Workers’ Compen- 
sation Appeals Board may base finding as to 


~ percentage of permanent disability on range of 


medical evidence, but Board may not rely on 
medical evidence that disability is entirely non- 
industrial to support apportionment finding. 
West’s Ann.Cal.Labor Code § 4750. 
King v. Workers’ Comp. Appeals Bd., 283 
Cal.Rptr. 98, 231 Cal.App.3d 1640. 


Cal.App. 3 Dist. 1986. Classification of 
workers’ compensation claimant’s occupational 
duties as boiler room tender/stationary engi- 
neer, rather than higher occupational variant of 
54 applicable to custodial duties, was supported 
by substantial evidence absent evidence indicat- 
ing claimant performed custodial duties. 
West's Ann.Cal.Labor Code § 4660. 

Holt v. Workers’ Comp. Appeals Bd., 232 

Cal.Rptr. 442, 187 Cal.App.3d 1257, re- 
view denied. 


Cal.App. 3 Dist. 1965. Record in work- 
men’s compensation case contained substantial 
evidence to support permanent disability rating 
of 41 per cent. 

Janet v. Industrial Acc. Commission, 47 

Cal.Rptr. 829, 238 Cal.App.2d 491. 


©1645-1646. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


©1646. Compensation for and 


scheduled injuries. 
©1647. —— In general. 


Cal.App. 2 Dist. 1979. Award apportioning 
50% of claimant’s permanent psychiatric dis- 
ability as nonindustrial would be annulled 
where expert opinion supporting such appor- 
tionment did not meet required evidentiary 
standards. West’s Ann.Labor Code, §§ 3208.1, 
4663, 4750, 5500.5. 

Gay v. Workers’ Comp. Appeals Bd., 158 

Cal.Rptr. 137, 96 Cal.App.3d 555. 


particular 


Cal.App. 5 Dist. 1982. Substantial — evi- 
dence supported finding that any psychiatric 
injury to claimant who had suffered back injury 
was included in her permanent disability rating. 

Toccalino v. Workers, 180 Cal.Rptr. 427, 

128 Cal.App.3d 543. 


1648. —— Diseases. 


Cal.App. 1 Dist. 1955. Evidence in work- 
men’s compensation case supported finding that 
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claimant's disability from coronary occlusion 
was 70%. ' 

Bowler v. Industrial Acc. Commission, 287 
P.2d 562, 135 Cal.App.2d 534. 


Cal.App. 1 Dist. 1951. Where there was 
evidence that claimant, who was a baker, devel- 
oped dermatitis because of his sensitivity to 
cinnamon, and all doctors agreed that he was at 
the present time sensitive to cinnamon and that 
exposure to it would at the present time result 
in dermatitis, and claimant's physician testified 
that such sensitivity would “probably” remain 
for “indefinite period of time’’ but that it was 
impossible to know how long sensitivity would 
remain, the Industrial Accident Commission 
was justified in finding that claimant was not 
suffering from “permanent” disability. 

Sweeney v. Industrial Acc. Commission, 

236 P.2d 651, 107 Cal.App.2d 155. 


Cal.App. 2 Dist. 1979. In workers’ com- 
pensation proceeding to reopen award, employ- 
er failed to supply sufficient medical evidence to 
support argument that employee’s neck and 
psychiatric disability should not have been rated 
separately. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


In workers’ compensation proceeding, em- 
ployer’s attack on rating of psychiatric impair- 
ment on basis of “slight to moderate neurosis” 
was rejected where employer failed to produce 
any rebuttal evidence to prima facie evidence 
established by rating schedule. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


In workers’ compensation proceeding, rec- 
ord established that employee’s ‘‘slight to mod- 
erate’ neurosis should have been rated at 35% 
standard rating rather than 30% standard. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


Cal.App. 2 Dist. 1978. Psychiatrist’s report 
was inadequate to support finding apportioning 
away 50 percent of employee's psychiatric dis- 
ability as not being result of industrial injuries, 
where psychiatrist indicated that employee had 
preexisting industrial injury but stated that em- 
ployee’s personal life significantly increased his 
vulnerability to psychiatric decompensation, 
where psychiatrist improperly apportioned ac- 
cording to mere pathology rather than disabili- 
ty, and where psychiatrist therefore failed to 
advert to proper standard under statute provid- 
ing that there can be no apportionment if, 
absent industrial aggravation, there would have 
been no disability. West's Ann.Labor Code, 
§§ 4663, 4750. 

Dorman v. Workers’ Comp. Appeals Bd., 

144 Cal.Rptr. 573, 78 Cal.App.3d 1009. 


Cal.App. 2 Dist. 1977. Finding that status 
of workers’ compensation claimant, who ac- 
cording to medical opinions was suffering from 
schizophrenia, paranoid type, had become per- 
manent and stationary was at odds with the 
medical opinions, and justification for finding 
such status, contrary to such opinions, was 
inadequate. West's Ann.Labor Code, §§ 4600, 
4650-4656. 

Bstandig v. Workers’ Comp. Appeals Bd., 

137 Cal.Rptr. 713, 68 Cal.App.3d 988. 


Cal.App. 2 Dist. 1966. Evidence supported 
award on basis that baker who developed asth- 
ma culminating in emphysema had permanent 
disability of 55 per cent, after apportionment. 
St9G5, p.3o55) 

Baker v. Industrial Acc. Commission, 52 

Cal.Rptr. 276, 243 Cal.App.2d 380. 


Cai.App. 3 Dist. 1982. Doctor’s reports 
and testimony, upon which judge relied in find- 
ing claimant had slight depressive neurosis, 
percent of which was caused by his additional 
injury, constituted substantial evidence to sup- 
port award of permanent psychiatric disability 
as a result of initial back injury. 

Savage Plumbing Co. v. Workers’ Comp. 

Appeals Bd., 182 Cal.Rptr. 485, 131 Cal. 


App.3d 517. 
1649. —— pertavetion of disease or im- 
paired condition. 


Cal.App. 1 Dist. 1976. Treating physician’s 
admonition to avoid “continuous heavy exer- 
tion,’ given in reference to preexisting impair- 
ment resulting from heart condition, sufficed to 
remove case from doctrine of prophylactic re- 
strictions when considered in conjunction with 
other medical testimony and justified finding of 
referee that petitioner was precluded as a result 
of his preexisting heart condition from heavy 
work and not merely from climbing and heavy 
lifting. West's Ann.Labor Code, 8 4750. 

Bookout v. Workmen's Comp. Appeals Bd., 

132 Cal.Rptr. 864, 62 Cal.App.3d 214. 


Cal.App. 2 Dist. 1978. Where physician 
proposed that prior to industrial injury claimant 
had some psychiatric problems but did not 
explain how such translated into 50% appor- 
tionment, the physician's apportionment was a 
bare legal conclusion and would not support a 
finding of 50% apportionment to the industrial 
injury. West's Ann.Labor Code, § 4750. 

Callahan v. Workers’ Comp. Appeals Bd., 

149 Cal.Rptr. 647, 85 Cal.App.3d 621. 


It is important in psychiatric cases that the 
parties have their reporting physicians detail 
the basis for their apportionment or their opin- 
ion as to lack of a basis for apportionment. 
West's Ann.Labor Code, 8§ 4663, 4750. 

Callahan v. Workers’ Comp. Appeals Bd., 

149 Cal.Rptr. 647, 85 Cal.App.3d 621. 
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Cal.App. 2 Dist. 1977. Medical opinion, in 
workers’ compensation case, that claimant’s 
work situation aggravated and possibly precip- 
itated her current psychiatric crisis was state- 
ment of industrial “injury” but was ambiguous 
as to apportionment; applicable rule was iden- 
tical to that under Labor Code section con- 
cerning apportionment against “‘prior disease’’ 
“ageravated’ by industrial injury. West's 
Ann.Labor Code, §§ 3208, 4750, 4751. 

Bstandig v. Workers’ Comp. Appeals Bd., 

137 Cal.Rptr. 713, 68 Cal.App.3d 988. 


Cal.App. 4 Dist. 1978. Where independent 
medical examiner stated that his recommenda- 
tion on percentage of apportionment of disabili- 
ty was based on ‘‘pure guesswork,”’ he failed to 
provide underlying medical basis for his conclu- 
sion that only 5% of petitioner’s disability 
should be apportioned to his work, and _ his 
testimony that petitioner would ultimately have 
manifested symptomatic coronary disease even 
without work stress was too speculative and 
conclusory to constitute sufficient evidence that 
petitioner’s present disability was due in part to 
normal progress of preexisting disease. West's 
Ann.Labor Code, § 4663. 

Duthie v. Workers’ Comp. Appeals Bd., 150 

Cal.Rptr. 530, 86 Cal.App.3d 721. 


In workmen’s compensation proceeding, 
there was no substantial evidence in record to 
support apportionment order of the Workers’ 
Compensation Appeals Board, which deter- 
mined that petitioner was totally and perma- 
nently disabled, apportioning 5 percent of his 
disability to his work. West's Ann.Labor Code, 
§ 4663. 

Duthie v. Workers’ Comp. Appeals Bd., 150 

Cal.Rptr. 530, 86 Cal.App.3d 721. 
1650. Muscular strains and internal le- 
sions in general. 


Cal.App. 1 Dist. 1965. Referee’s implied 
finding that, as of date of truck driver’s heart 
attack, injury to neck and low back and loss of 
gripping power suffered more than 2 years 
before imposed no limitation upon truck driv- 
er’s earning power or ability to compete was 
not warranted. West's Ann.Labor Code, 
§ 4750. 

Truck Ins. Exchange (Farmers Ins. Group) 

v. Industrial Acc. Commission, 45 Cal. 
Rptr. 178, 235 Cal.App.2d 207. 


Cal.App. 2 Dist. 1978. Statements of medi- 
cal experts that, had they seen worker before 
infarct, they would have placed work restric- 
tions on her were attempt to apportion improp- 
erly via retroactive prophylactic restriction and, 
absent any evidence that prior to infarct the 
nonindustrial aspects of heart condition had 
caused any medically demonstrable impairment 


of any bodily function, apportionment was im- 
proper. West's Ann.Labor Code, § 4750. 
Franklin v. Workers’ Comp. Appeals Bd., 
145 Cal.Rptr. 22, 79 Cal.App.3d 224. 


Where any possible disability of worker 
existing prior to infarct would at least in part 


~have been result of industrial exposure, preex- 


isting disability found prior to infarct would in 

part be merely component part of industrial 

injury itself, and preexisting disability was not 

established. West’s Ann.Labor Code, § 4750. 

Franklin v. Workers’ Comp. Appeals Bd., 
145 Cal.Rptr. 22, 79 Cal.App.3d 224. 


Cal.App. 2 Dist. 1965. | Evidence _ estab- 
lished that some portion of cardiac disability of 
claimant was due to his pre-existing nonoccupa- 
tional heart disease, and that there was required 
to be apportionment of percentage of disability 
due to industrial and nonindustrial causes. 

Southern California Edison Co. v. Industri- 

al Acc. Commission, 48 Cal.Rptr. 46, 238 
Cal.App.2d 567. 


1651. —— Hernia. 


Cal.App. 3 Dist. 1980. Permanent disabili- 
ty rating of 42% and award based thereon for 
worker's three specific injuries to left hernia, 
right hernia, and left hernia, each of which 
became permanent and stationary approximate- 
ly eight weeks subsequent to surgical repair, 
were error where examining physician’s deter- 
mination of worker's disability was not same 
rating factor as “no heavy work” submitted to 
rating specialist by court and if employed as 
rating factor would produce a lower rating, and 
where nonapportionment was precluded by ex- 
amining physician's report. 

Nielsen Freight Lines v. Workers’ Comp. 

Appeals Bd., 169 Cal.Rptr. 854, 113 Cal. 
App.3d 434. 


1652. 


Injuries to head, neck, or face, in 
general. 


Cal.App. 1 Dist. 1952. | Where physician 
who treated workman for tumor or skin cancer 
on nose, caused by exposure in Arabia to exces- 
sive sunlight, wrote on August 17 that employee 
was well of his disease, but that it would be 
most likely that he would have recurrence if he 
returned to excessive exposure to sunlight and 
that he should remain in the United States 
where exposure to sun could be controlled, and 
employee testified that physician advised him to 
keep out of sunlight and that therefore he was 
unable to work at his trade as a carpenter until 
December 16, there-was sufficient support for 
finding of Industrial Accident Commission that 
employee was disabled until December. 

Commercial Cas. Ins. Co. of Newark, N. J. 

v. Industrial Acc. Commission, 242 P.2d 
13, 110 Cal.App.2d 83. 
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Cal.App. 2 Dist. 1979. In workers’ com- 
pensation proceeding, Workers’ Compensation 
Appeals Board did not err in accepting rater’s 
evaluation with respect to standard rating for 
employee's neck disability. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


Cal.App. 2 Dist. 1955. In workmen's com- 
pensation case, findings that claimant’s head 
and neck injuries had resulted in a temporary 
partial disability for certain periods, and a per- 
manent partial disability thereafter, were sup- 
ported by substantial evidence. 

De La Tova v. Industrial Acc. Commission, 

290 P.2d 377, 137 Cal.App.2d 516. 


©1653. —— Injuries to back in general. 


Cal. 1959. In proceeding by employee, 
who had sustained industrial back injury which 
prevented him from doing his regular “rough” 
carpentering work, against employer’s work- 
men’s compensation insurer to recover disabili- 
ty payments for five-month period which fol- 
lowed discontinuance of voluntary workmen's 
compensation payments and during which em- 
ployee went to union hall almost every day and 
sought “finish” carpentering work, which was 
lighter and which was work that he could do, 
evidence supported finding of Commission that 
disability from injury accounted for total wage 
loss for the five-month period. West's Ann.La- 
bor Code, § 4657. 

Pacific Employers Ins. Co. v. Industrial 

Acc. Comm’n, 340 P.2d 622, 52 Cal.2d 
417. 


Cal.App. 1 Dist. 1962. Assessment of 66% 
permanent partial disability due to series of six 
industrial injuries to back of applicant, who was 
also suffering from osteomalacia (or Paget's 
disease) and spondylolisthesis, was not unrea- 
sonable under all circumstances. 

W. P. Fuller & Co. v. Industrial Acc. Com- 

mission, 27 Cal.Rptr. 401, 211 Cal.App.2d 
9; 


Cal.App. 1 Dist. 1958. In workmen's com- 
pensation proceeding by employee, a truck driv- 
er, who sustained injuries to back while lifting 
100 pound bags of cement from truck and was 
still wearing brace at time of hearing, where 
testimony showed that employee was unable to 
return to former work requiring heavy lifting 
but was willing to try lighter work which em- 
ployer had failed to offer him, evidence sus- 
tained finding that employee was temporarily 
totally disabled and that consideration had been 
given to ability of injured employee to compete 
in an open labor market. West's Ann.Labor 
Code, §§ 4653, 4654, 4657, 5953. 

Transport Indem. Co. v. Industrial Acc. 

Commission, 321. P.2d 21, 157.,,Cal. 
App.2d 542. 


Cal.App. 2 Dist. 1963. In determining 
whether employee’s condition had improved 
subsequent to disposition of proceeding with 
respect to first back injury, and prior to time of 
second back injury, Industrial Accident Com- 
mission was entitled to consider employee's 
testimony as against that of medical experts and 
employee's testimony was sufficient to sustain 
inference that there had been a substantial im- 
provement of his condition prior to second 
injury. West's Ann.Labor Code, § 4750. 

National Auto. & Cas. Ins. Co. v. Industrial 

Acc. Commission, 30 Cal.Rptr. 685, 216 
Cal.App.2d 204. 


In view of evidence adduced, medical ex- 
pert was warranted in assuming that there had 
been a substantial improvement of employee's 
physical condition in period of time which 
elapsed subsequent to first back injury and prior 
to second back injury and in considering that 
improvement as a factor in reaching a conclu- 
sion as to portion of disability which existed 
after second injury and which was attributable 
to each injury. West’s Ann.Labor Code, § 4750. 

National Auto. & Cas. Ins. Co. v. Industrial 

Acc. Commission, 30 Cal.Rptr. 685, 216 
Cal.App.2d 204. 


Evidence supported determination of In- 
dustrial Accident Commission that need for re- 
sumption of wearing of back support was 
caused by employee’s second back injury and 
Commission properly awarded lifetime furnish- 
ing of a back support to employee who had 
received a prior back injury and who had worn 
a back support after the prior injury. West's 
Ann.Labor Code, § 4750. 

National Auto. & Cas. Ins. Co. v. Industrial 

Acc. Commission, 30 Cal.Rptr. 685, 216 
Cal.App.2d 204. 


Cal.App. 2 Dist. 1961. Evidence supported 
findings that workmen’s compensation appli- 
cant’s disability was outgrowth of 1960 back 
injury rather than 1959 back injury, and that 
disability continued afier January 4, 1961. 

American Can Co. v. Industrial Acc. Com- 

mission, 16 Cal.Rptr. 424, 196 Cal.App.2d 
445. 


Cal.App. 2 Dist. 1960. In workmen's com- 
pensation proceeding by employee claiming to 
have suffered a back injury causing continued 
pain when he struck his back against an over- 
head beain as he raised up while working in an 
attic, where medical testimony as to extent of 
employee's injury was in conflict, commission's 
conclusion that employee suffered an injury 
resulting in permanent disability rated at 11% 
per cent of total was justified under evidence. 

Southern Counties Gas Co. of Cal. v. Indus- 

trial Acc. Commission, 5 Cal.Rptr. 758, 
182 Cal.App.2d 156. 
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Cal.App. 3 Dist. 1955. In workmen's 
compensation proceeding, evidence sustained 
Industrial Accident Commission’s finding that 
injury to employee’s back caused permanent 
disability which was 26 per cent of total. 
West’s Ann.Labor Code, §§ 4660(a, b), 4662. 

Vincent v. Industrial Acc. Commission, 289 

P.2d 246, 136 Cal.App.2d 679. 


1654. —— Injuries to spine. 


Cal. 1970. Finding of Workmen’s Com- 
pensation Appeals Board that truck driver who 
sustained low back injury on June 26, 1967, had 
no permanent disability was not supported by 
substantial evidence where testimony of truck 
driver was uncontradicted and unimpeached 
that as of June, 1967, his upper spine condition 
was largely dormant, and that pain and numb- 
ness first appeared about four days after the 
accident, where symptoms became progressive- 
ly more disabling until operation one year after 
accident, and where adverse report of one phy- 
sician, which stated, inter alia, that driver may 
have suffered from a coincidental disease of the 
nervous system, was patently speculative. 

Place v. Workmen’s Comp. App. Bd., 475 

P.2d 656, 90 Cal.Rptr. 424, 3 Cal.3d 372. 


Cal. 1966. Commission was not entitled to 
rely on medical reports, which it later learned 
contained an erroneous diagnosis of condition 
of employee who was in fact suffering from a 
ruptured disc, in denying her claim for tempo- 
rary disability before surgery for that period 
when her disability was not caused by her 
pregnancy. 

McCoy v. Industrial Acc. Commission, 410 

P.2d 362, 48 Cal.Rptr. 858, 64 Cal.2d 82. 


Cal.App. 4 Dist. 1968. Motion pictures de- 
picting only two incidents of activity of claimant 
alone did not justify referee's rejection of medi- 
cal opinion that pain caused by vertebrae and 
nerve injury was intermittent and not present at 
all times and under all circumstances but would 
prevent the injured person from working a 
regular schedule. : 

Ryan v. Workmen's Compensation Appeals 

Bd., 72 Cal.Rptr. 140, 265 Cal.App.2d 
654. 


1655. —— Injuries to hip. 
For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1656. —— Loss of, or injury to, leg in gener- 
al. 


Cal.App. 2 Dist. 1994. Substantial — evi- 
dence supported finding of lack of industrial 
causation to connect claimant's various alleged 
minor workplace injuries and his subsequent 
disability which eventually resulted in amputa- 
tion of claimant's legs; claimant's testimony 


was not credible with regard to particular acci- 
dent at work and subsequent injury to his toe 
while at home, independent medical examiner 
rejected alleged medical causal connection, and 
medical reports cast considerable doubt on na- 
ture of injury to toe. 
Nash v. Workers’ Comp. Appeals Bd., 30 
Cal.Rptr.2d 454, 24 Cal.App.4th 1793, 
review denied. 


Cal.App. 2 Dist. 1979. Evidence that 
workers’ compensation claimant experienced 
some discomfort or minimal pain upon testing 
full extent of motions of sprained ankle was not 
evidence of inability to use her leg or foot; it 
alone did not justify classifying the injury as an 
all-embracing lower limb injury as used in 
workers’ compensation rating schedule, nor did 
it justify presumption of inability to return to 
work or to be available for the open job market. 
West's Ann.Labor Code, § 4660. 

Universal City Studios, Inc., v. Worker's 

Comp. Appeals Bd., 160 Cal.Rptr. 597, 99 
Cal.App.3d 647. 


Workers’ Compensation Appeals Board's 
award of $22,260 as permanent disability com- 
pensation to bookkeeper-cashier, who sprained 
her ankle while walking to work, was so dispro- 
portionate to the disability and the objectives of 
reasonably compensating an injured worker as 
to be fundamentally unfair, and, therefore, 
Board would be required to reexamine such 
award. West’s Ann.Labor Code, § 4660. 

Universal City Studios, Inc., v. Worker's 

Comp. Appeals Bd., 160 Cal.Rptr. 597, 99 
Cal.App.3d 647. 


©1657-1670. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


1671. —— Several injuries. 


Cal. 1977. Before an award may be appor- 
tioned between two injuries, Workers’ Compen- 
sation Appeals Board must be presented with 
substantial evidence to show that no progres- 
sion of earlier injury would have eventually 
progressed to permanent disability without ad- 
ditional trauma of second injury. West's 
Ann.Labor Code, § 4750. 


Wilkinson v. Workers’ Comp. Appeals Bd., 


564 P.2d 848, 138 Cal.Rptr. 696, 19 
Cal.3d 491. 
Cal. 1971. Permanent disability rating of 


774% with respect to 19-year-old automobile 
parts salesman who suffered skull fracture with 
brain damage and internal injuries requiring 10 
major abdominal surgeries was supported by 
evidence indicating that claimant continued to 
suffer from, inter alia, diabetes, materially con- 
tributed to by destruction of part of his pancreas 
in the performance of some of the surgeries, 
and residuals from the surgeries which resulted 
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in weakness and fatigability, anxiety state which 
would preclude claimant from public contact 
and limit his contact with coemployees, and 
bowel disturbance falling somewhat short of 
incontinence. 
U.S. Auto Stores v. Workmen's Comp. App. 
Bd., 482 P.2d 199, 93 Cal.Rptr. 575, 4 
Cal.3d 469, 


Cal.App. 1 Dist. 1979. Workers’ Compen- 
sation Appeals Board's findings that applicant's 
condition resulting from her first two injuries 
was not permanent and stationary in March of 
1973 at time of findings and awards in prior 
cases, and that her condition continued to wor- 
sen throughout cumulative injury period until 
time she was declared permanent and station- 
ary by her treating physician in December of 
1974 were supported by substantial evidence, 
and thus applicant was entitled to an award 
based on combined disability of 100 percent. 
West's Ann.Labor Code, §§ 4663, 4750. 

Nuelle v. Workers’ Comp. Appeals Bd., 154 

Cal.Rptr. 707, 92 Cal.App.3d 239. 


Before Workers’ Compensation Appeals 
Board can make any apportionment between 
two injuries, Board must be presented with 
substantial evidence to show that normal pro- 
gression of earlier injury would cause perma- 
nent disability. West’s Ann.Labor Code, § 4663. 

Nuelle v. Workers’ Comp. Appeals Bd., 154 

Cal.Rptr. 707, 92 Cal.App.3d 239. 


Cal.App. 1 Dist. 1951. In proceeding to 
determine permanent disability, where employ- 
ee receives nine broken ribs, punctured lung, 
and injuries to chest, back and left shoulder and 
when recovered suffered a wage loss of $2 per 
day, evidence sustained award of 27% perma- 
nent disability. 

Bethlehem Pacific Coast Steel Corporation 

v. Industrial Accident Commission, 235 
P.2d 125, 106 Cal.App.2d 373. 


Cal.App. 2 Dist. 1968. | Evidence  estab- 
lished that applicant suffered bowel disfunction 
from spinal and pelvis fractures and to extent 
that factors relating to bowel disfunction were 
not included in request for rating of his perma- 
nent disability award was inadequate. West's 
Ann.Labor Code, § 4660. 

Mann v. Workmen's Compensation Appeals 

Board, 71 Cal.Rptr. 237, 265 Cal.App.2d 
Bo3, 


©1672. Minimizing or aggravating injury. 


Library references 
C.J.S. Workmen's Compensation § 572. 


Cal. 1965. Record in workmen's compen- 
sation case wherein claimant sought additional 
compensation for employer's willful misconduct 
supported conclusion that employer was aware 
of method by which claimant washed rotating 


cement mixing drum mounted on truck, knew 
that method was likely to result in injury in 
absence of precautions, and without taking pre- 
cautions or forbidding work to be performed in 
this manner either acquiesced in practice or 
impliedly consented to it. West's Ann.Labor 
Code, § 4553. 
Rogers Materials Co. v. Industrial Acc. 
Cominission, 408 P.2d 737, 48 Cal.Rptr. 
PAS} teye) (Crawl PAS TL 


Evidence that employer was concerned for 
employee's safety would not preclude finding 
that employer was guilty of serious and willful 
misconduct entitling injured employee to addi- 
tional compensation. West's Ann.Labor Code, 
§ 4553. 

Rogers Materials Co. v. Industrial Acc. 

Commission, 408 P.2d 737, 48 Cal.Rptr. 
ey (sy (Cell 7 


Cal.App. 1 Dist. 1975. Evidence in com- 
pensation case supported finding that accident 
in question occurred while claimant was going 
to clinic to keep appointment for medical exam- 
ination in connection with earlier industrial 
injury. 

Laines v. Workmen’s Comp. Appeals Bd., 

122 Cal.Rptr. 139, 48 Cal.App.3d 872. 


Cal.App. 2 Dist. 1969. Record which did 
not show when an unequivocal tender of sur- 
gery had been made to injured employee was 
insufficient to support a conclusion that there 
had been an unreasonable delay by employee in 
accepting tendered surgery, and there was no 
basis for an award of Workmen’s Compensation 
Appeals Board limiting compensation because 
of employee's unreasonable refusal to submit to 
surgery. West's Ann.Labor Code, § 4056. 

Gallegos v. Workmen’s Compensation Ap- 

peals) Bde mCalRpites love 2ise Cal: 
App.2d 569. 


Cal.App. 5 Dist. 1973. Record established 
that surgery was not offered to workman until 
some time after August 26, 1971, rather than on 
or about September 15, 1969, as found by 
board. West's Ann.Labor Code, § 4056. 

Flores v. Workmen's Comp. Appeals Bd., 

111 Cal.Rptr. 424, 36 Cal.App.3d 388. 


1673. Compensation for death. 


Library references 
C.J.S. Workmen’s Compensation § 573. 


Cal.App. 1 Dist. 1990. Medical testimony 
established that mesothelioma was entirely sep- 
arate and distinct disease process from asbesto- 
sis resulting in entirely separate and distinct 
injury and disability, and thus mesothelioma 
was entitled to different date of injury from 
asbestosis when calculating applicable rate of 
statutory workers’ compensation death benefits, 
although both diseases resulted from single pe- 
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riod of exposure to asbestos. West's 
Ann.Cal.Labor Code §§ 4702, 5412. 

Chevron U.S.A., Inc. v. Workers’ Comp. 

Appeals Bd., 268 Cal.Rptr. 699, 219 Cal. 


App.3d 1265, review denied. 


$1674. Injuries involving misconduct of em- 
ployer. 
Library references 
C.J.S. Workmen’s Compensation § 574. 


Cal. 1953. In proceeding on claim for 
compensation for disability due to injuries sus- 
tained by operator of fork lift truck when switch 
engine struck truck while it was crossing tracks 
between employer's warehouse and plant, evi- 
dence and findings of Industrial Accident Com- 
mission did not show that employer had the 
knowledge of consequences of its act or omis- 
sion necessary to constitute performance of 
such act or omission serious and wilful miscon- 
duct for which additional compensation should 
be awarded. West's Ann.Labor Code, § 4553. 

Hawaiian Pineapple Co. v. Industrial Acc. 

Commission, 255 P.2d 431, 40 Cal.2d 
656. 


Cal. 1953. Evidence would not sustain 
finding of Industrial Accident Commission that 
death of employee, who fell from dam and 
drowned while engaged in removing flash 
boards from top of dam, had been the result of 
“serious and wilful misconduct” on the part of 
the employer, within meaning of Labor Code 
section authorizing increased recovery under 
such circumstances. West’s Ann.Labor Code, 
§ 4553. 

Sutter Butte Canal Co. v. Industrial Acc. 

Commission, 251 P.2d 975, 40 Cal.2d 
189% 


Cal.App. 1 Dist. 1980. In proceeding 
brought by claimant against his employer to 
recover workers’ compensation benefits for in- 
jury to his back and leg sustained when walk 
board upon which claimant was walking 
slipped as he was unloading a trailer, workers’ 
compensation judge correctly found that the 
injury resulted from employer's serious and 
willful misconduct in light of claimant’s testimo- 
ny that he had complained several times about 
the walk board and had suggested, perhaps two 
dozen times, a manner of rendering the walk 
board safe. West's Ann.Labor Code, § 4553. 

Bekins Moving & Storage Co. v. Workers’ 

Comp. Appeals Bd., 163 Cal.Rptr. 213, 
103 Cal.App.3d 675. 


Cal.App. 1 Dist. 1978. Finding of Workers’ 
Compensation Appeals Board that employer 
committed serious and wilful misconduct result- 
ing in amputation of finger of employee while 
using “‘alligator shears’’ machine was not sup- 


ported by substantial evidence. West's Ann.La- 
bor Code, § 4553. 
American Smelting & Refining Co. v. Work- 
ers’ Comp. Appeals Bd., 144 Cal.Rptr. 
898, 79 Cal.App.3d 615. 


Cal.App. 3 Dist. 1963. Evidence sustained 
finding of Industrial Accident Commission that 
painting contractor was guilty of serious and 
wilful misconduct so as to be liable for addition- 
al compensation for injuries sustained by em- 
ployees in collapse of scaffold because contrac- 
tor knowingly violated safety order prohibiting 
use of ladder jack scaffolding at height over 18 
feet and requiring safety lines where working 
platform is more than 10 feet above ground. 
West's Ann.Labor Code, § 4553.1. 

Wolters v. Industrial Acc. Commission, 35 

Cal.Rptr. 549, 223 Cal.App.2d 136. 


Cal.App. 3 Dist. 1963. Evidence in pro- 
ceeding to recover increased award for death of 
employee, who was riding on harvester that 
came in contact with power transmission line, 
because of employer's allegedly serious and wil- 
ful misconduct based on violation of safety or- 
der ‘“‘known” to employer, sustained finding of 
Industrial Accident Commission that order was 
not “known” to employer. West's Ann.Labor 
Code, § 4553.1. 

Dowden v. Industrial Acc. Commission, 35 

Cal.Rptr. 541, 223 Cal.App.2d 124. 


Evidence in proceeding to recover in- 
creased award for death of employee, who was 
riding on harvester that came in contact with 
power transmission line, because employer al- 
legedly subjected employee to dangerous situa- 
tion, was insufficient to sustain finding of Indus- 
trial Accident Commission that employer did 
not know of danger. West’s Ann.Labor Code, 
§ 4553. 

Dowden v. Industrial Acc. Commission, 35 

Cal.Rptr. 541, 223 Cal.App.2d 124. 


Cal.App. 3 Dist. 1956. In proceeding by 
employee for additional compensation by rea- 
son of alleged serious and willful misconduct of 
employer in maintaining a circular saw upon a 
manual feed table without a guard as provided 
in the general safety orders of the Department 
of Industrial Relations, evidence sustained find- 
ing that the employee's injury was caused by the 
serious and willful misconduct of employer. 
West's Ann.Labor Code, § 4553. 

Ray v. Industrial Acc. Commission, 

P.2d 793, 146 Cal.App.2d 393. 


Cal.App. 3 Dist. 1952. In proceeding by 
employer for review of Industrial Accident 
Commission's award of increased compensation 
to employee who was injured in fall from scaf- 
fold which was over nine feet from the ground, 
evidence was sufficient to sustain commission's 
determination that employer was guilty of seri- 
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ous and wilful misconduct in failing to provide 
guard rails on open side and ends of the scaf- 
fold. West's Ann.Labor Code, §§ 4553, 6400- 
6403, 6507. 
Johnson v. Industrial Acc. Commission, 246 
P.2d 114, 112 Cal.App.2d 363. 


Cal.App. 3 Dist. 1951. In proceeding in 
certiorari by employer against the Industrial 
Accident Commission to review awards of addi- 
tional compensation to employees because 
Commission found that the employees were 
injured by reason of the serious and wilful 
misconduct of employer in failing to furnish a 
safe place of employment and in permitting 
employees to work in an unsafe place, evidence 
supported finding of Commission. 

Chick v. Industrial Acc. Commission, 237 

P.2d 8, 107 Cal.App.2d 292. 


©1675. Injuries involving misconduct of em- 
ployee. 
Library references 
C.J.S. Workmen's Compensation § 574. 


10. KNOWLEDGE OR NOTICE OF ACCIDENT, 
INJURY, OR DISABILITY. 


1676. In general. 


Library references 
C.J.S. Workmen’s Compensation § 576. 


©1677. Excuse for failure to give, or delay in 
giving, notice in general. 


Library references 
C.J.S. Workmen's Compensation § 576. 


Cal.App. 2 Dist. 1998. Evidence supported 
Workers’ Compensation Appeals Board's 
(WCAB) finding that claimant had knowledge 
that he needed to file separate claim for his 
neck as of date that claims representative stated 
she told him that his neck pain was result of 
continuous trauma and was not part of his 
claim for elbow injury; WCAB could have logi- 
cally deemed claimant’s lack of recollection as 
to calls and letters from claims representative to 
be a convenient loss of memory, and, having 
gone through process twice before, claimant 
was aware of need to file claim in order to 
receive benefits. West's Ann.Cal.Labor Code 
§ 5412. 

Galloway v. Workers’ Comp. Appeals Bd., 

74 Cal.Rptr.2d 374, 63 Cal.App.4th 880. 


©1678. Actual knowledge in general. 


Library references 
C.J.S. Workmen’s Compensation § 576. 


N.D.Cal. 1965. Substantial evidence sup- 
ported finding that employer had actual knowl- 
edge of workmen’s compensation claimant's in 


jury on date that claimant reported to first aid 
nurse that he had pain in chest. 
Todd Shipyards Corp. v. 
F.Supp. 679. 


Landy, 239 


©1679. Knowledge of agent or representative. 


Library references 
C.J.S. Workmen's Compensation § 576. 


N.D.Cal. 1965. That employer's first aid 
nurse and perhaps workmen’s compensation 
claimant reached wrong conclusion as to cause 
of pain in claimant’s chest did not preclude 
finding that nurse had sufficient information to 
determine that injury arising out of course of 
employment had occurred. 

Todd Shipyards Corp. v. 

F.supp, 679) 


| ev e\ch aac he) 


1680. Prejudice from failure to give, or delay 
in giving, notice. 


Library references 
C.J.S. Workmen's Compensation § 576. 


11. CLAIM OR PETITION FOR COMPENSATION 
AND INSTITUTION OF PROCEEDINGS. 


1681. In general. 


Library references 
C.J.S. Workmen’s Compensation § 577. 


1682. Time for filing claim or instituting 
proceedings. 


Library references 
C.J.S. Workmen’s Compensation § 577. 


Cal. 1968. Whether an employee should 
have known in exercise of reasonable diligence 
that his disability was result of his employment 
so as to begin running of statute of limitations 
for commencing compensation proceeding is a 
question of fact and employer has burden of 
proof on that issue and burden is not sustained 
merely by showing that employee knew he had 
some symptoms. West's Ann.Labor Code, 
§§ 5405(a), 5412. 

Chambers v. Workmen's Compensation Ap- 

peals Bd., 446 P.2d 531, 72 Cal.Rptr. 651, 
69 Cal.2d 556. 


Evidence did not support appeals board’s 
finding that claimant, who was a machinist 
employed to cut cast-iron rings and covers and 
who suffered from emphysema, failed to exer- 
cise reasonable diligence in ascertaining that 
his illness was caused by his employment and 
claimant was not barred from recovering com- 
pensation by one-year statute of limitations. 
West's Ann.Labor Code, §§ 5405(a), 5412. 

Chambers v. Workmen's Compensation Ap- 

peals Bd., 446 P.2d 531, 72 Cal.Rptr. 651, 
69 Cal.2d 556. 
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Cal.App. 2 Dist. 1991. Even assuming that 
worker had permanent disability that could 
have been tentatively rated more than one year 
before he filed application for disability benefits 
based on exposure to asbestos, there was not 
substantial evidence to support finding that he 
knew or reasonably should have known at that 
time that he had a permanent disability where 
no work restriction was imposed at that time 
and there was no evidence that his lung condi- 
tion interfered with his ability to work. West's 
Ann.Cal.Labor Code § 5412. 

Chavira v. Workers’ Comp. Appeals Bd., 

286 Cal.Rptr. 600, 235 Cal.App.3d 463. 


Cal.App. 2 Dist. 1973. In view of evidence 
relative to applicant’s history of recurring back 
problems, including report of physician that 
applicant’s injuries were ‘‘due to the microtrau- 
ma during the course of his employment, dating 
back to sometime in 1950 and extending to the 
last injury of 1969,” finding was warranted that 
incidents, which occurred in 1969 and which 
resulted in disability and need for medical treat- 
ment, were ‘cumulative’ in nature, that is, 
occurring as a result of repetitive mental or 
physical traumatic activities extending over a 
period of time. West’s Ann.Labor Code, 
§ 3208.1. 

Aetna Cas. & Surety Co. v. Workmen's 

Comp. Appeals Bd., 110 Cal.Rptr. 780, 35 
Cal.App.3d 329. 


Cal.App. 2 Dist. 1968. Evidence on limita- 
tion issue was insufficient to sustain finding of 
Workmen’s Compensation Appeals Board that 
series of back injuries to applicant were sepa- 
rate and independent injuries rather than a 
continuous cumulative injury. 

Miller v. Workmen’s Compensation Appeals 

Bd., 65 Cal.Rptr. 835, 258 Cal.App.2d 
490. 


Cal.App. 3 Dist. 1961. Where application 
for workmen’s compensation showed on its face 
that it was filed after expiration of one-year 
limitation period from date on which Commis- 
sion found injury to have been sustained and 
there was nothing to refute such showing or to 
offset defense of limitation, employer was not 
required to prove limitation by other evidence 
but defense prevailed. West's Ann.Labor Code, 
§ 5405. 

State Dept. of Cal. Highway Patrol v. Indus- 

trial Acc. Commission, 16 Cal.Rptr. 138, 
195 Cal.App.2d 765. 


©1683. Excuses for failure to make, or delay 
in making claim, and tolling of stat- 
ute, 

Library references 


C.J.S. Workmen’s Compensation § 577. 


Cal. 1970. Though medical treatments giv- 
en within one year before filing of claim related 


to same portions of body as those affected by 
1956 injury and perhaps were in part to relieve 
petitioner from effects of such original injury, 
finding was required that treatment of claim- 
ant’s leg was at least in part to relieve from 
effects of injury sustained in fall of 1966. 


West’s Ann.Labor Code, § 5405(a, c). 


Plotnick vy. Workmen’s Comp. App. Bd., 463 
P.2d 387, 83 Cal.Rptr. 163, 1 Cal.3d 622. 


Cal.App. 1 Dist. 1966. Evidence was insuf- 
ficient to sustain finding of Industrial Commis- 
sion that wages paid to claimant, who was a 
correctional officer employed by the state, dur- 
ing entire period of his first hospitalization were 
not payments for compensation which would 
toll statutory limitation. West’s Ann.Labor 
Code, § 5405(b). 

Rendleman v. Industrial Acc. Commission, 

50 Cal.Rptr. 923, 242 Cal.App.2d 32. 


Cal.App. 1 Dist. 1962. Evidence failed to 
establish between company doctor and employ- 
ee’s private physician a confidential relationship 
requiring company doctor to tell employee of 
private physician’s conclusion that employee's 
illness was of industrial origin. 

American Can Co. v. Industrial Acc. Com- 

mission, 22 Cal.Rptr. 164, 204 Cal.App.2d 
276. 


Cal.App. 2 Dist. 1991. Finding that surviv- 
ing spouse knew that death was work related 
more than one year before she filed workers’ 
compensation death benefits application was 
supported by substantial evidence where she 
signed employee's inter vivos workers’ compen- 
sation application, admitted reading application 
which alleged work-related disability because of 
exposure to asbestos, received death certificate 
which listed emphysema as a cause of death, 
and spouse testified that she believed employ- 
ee’s death was work related. West's 
Ann.Cal.Labor Code §§ 5406, 5406.5. 

Clark v. Workers’ Comp. Appeals Bd., 281 

Cal.Rptr. 485, 230 Cal.App.3d 684, re- 
view denied. 


Cal.App. 2 Dist. 1982. Workers’ Compen- 
sation Appeals Board’s determination that em- 
ployee did not know, or should not have known, 
that his disability due to heart disease was work 
related more than one year prior to the filing of 
his claim was supported by substantial evi- 
dence. West's Ann.Labor Code §§ 4600, 5405, 
5412. 

County of Los Angeles v. Workers’ Comp. 

Appeals Bd., 185 Cal.Rptr. 419, 135 Cal. 
App.3d 567. 


Cal.App. 4 Dist. 1985. Workers’ Compen- 
sation Appeals Board’s determination that em- 
ployee knew, or in the exercise of reasonable 
diligence should have known, that his condition 
was industrially caused as of a date more than 
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one year prior to the commencement of the 
compensation proceeding for purposes of deter- 
mining the running of the one-year statute of 
limitations, was supported by substantial evi- 
dence in view of employee's testimony that he 
thought from the very first day he was off that 
his condition was caused by his employment 
and his suggestion to the first physician he 
consulted that his condition might be industrial- 
ly caused. West's Ann.Cal.Labor Code § 5405. 
Nielsen v. Workers’ Comp. Appeals Bd., 
210 Cal.Rptr. 843, 164 Cal.App.3d 918. 


Cal.App. 4 Dist. 1979. Evidence did not 
establish that employee's delay of nearly two 
years in seeking workers’ compensation benefits 
resulted from intimidation or warnings on part 
of her employer nor was a finding to such effect 
made. 

Hurwitz v. Workers’ Comp. Appeals Bd., 

158 Cal.Rptr. 914, 97 Cal.App.3d 854. 


Cal.App. 5 Dist. 1988. Record before 
Court of Appeal was not sufficient to establish 
whether association of physicians was corpora- 
tion, partnership, or merely association and, 
thus, whether employer-employee relationship 
existed between claimant physician and associa- 
tion, such that association, in asserting statute 
of limitations defense to workers’ compensation 
claim, would have burden to establish either 
written notice was given to claimant or that 
claimant had actual notice of workers’ compen- 
sation rights to avoid tolling of statute of limita- 
tions. West's Ann.Cal.Labor Code §§ 138.3, 
138.4, 5402, 5405. 

Sidders v. Workers’ Comp. Appeals Bd., 

252 Cal.Rptr. 304, 205 Cal.App.3d 613. 


Record before Court of Appeal was not 
sufficient to determine whether claimant had 
actual notice of his workers’ compensation 
rights, so that applicable statute of limitations 
would not have been tolled for lack of written 
notice of rights, as result of his having received 
workers’ compensation benefits as result of in- 
juries to back in form of medical benefits, treat- 
ment, and hospitalization, or as result of his 
status as practicing physician and surgeon. 
West’s Ann.Cal.Labor Code §§ 138.3, 138.4, 
5402, 5405. 

Sidders v. Workers’ Comp. Appeals Bad., 

252 Cal.Rptr. 304, 205 Cal.App.3d 613. 


Cal.App. 5 Dist. 1985. Burden of proving 
that an employee knew or should have known 
that his disability was caused by his employ- 
ment rests with the employer, and this burden is 
not sustained merely by showing that the em- 
ployee knew he had some symptoms. West's 
Ann.Cal.Labor Code §§ 5405(a), 5412. 

City of Fresno v. Workers’ Comp. Appeals 

Bd., 209 Cal.Rptr. 463, 163 Cal.App.3d 
467. 


1684. Prejudice from delay in making, or 
failure to make, claim. 


Library references 
C.J.S. Workmen's Compensation § 577. 


(O) AFFIDAVITS AND DEPOSITIONS. 
©1685. Affidavits. 


Library references 
C.J.S. Workmen's Compensation § 579. 


©1686. Discovery and depositions. 


Library references 
C.J.S. Workmen’s Compensation § 580. 


Cal.App. 2 Dist. 2000. Labor Code provi- 
sion cutting off discovery at the mandatory 
settlement conference (MSC) unless good cause 
is shown why the evidence could not have been 
discovered prior thereto was enacted to mini- 
mize delays and efficiently expedite case resolu- 
tion by making sure parties are prepared for 
hearing. West's Ann.Cal.Labor Code 
§ 5502(d)(3). 

Kuykendall v. Workers’ Comp. Appeals Bd., 

94 Cal.Rptr.2d 130, 79 Cal.App.4th 396. 


Cal.App. 2 Dist. 1999. Under physician- 
patient privilege and litigation exception to that 
privilege, scope of permissible discovery regard- 
ing workers’ compensation claimant's general 
medical history was limited to her alleged work- 
related wrist injury, job analysis, electrodiag- 
nostic test, and thyroid test, as specified by 
employer's expert, rather than a general inquiry 
into claimant’s hospitalization history. 

Allison v. Workers’ Comp. Appeals Bd., 84 

Cal.Rptr.2d 915, 72 Cal.App.4th 654, re- 
view denied. 


If a privilege is claimed, it is incumbent on 
the attorney claiming the privilege to so advise 
opposing counsel so that opposing counsel can, 
if he wishes, bring the matter before a workers’ 
compensation judge for determination of the 
validity of the claim. 

Allison v. Workers’ Comp. Appeals Bd., 84 

Cal.Rptr.2d 915, 72 Cal.App.4th 654, re- 
view denied. 


Workers’ compensation judge (WCJ) had 
authority to make determination on claimant's 
assertion of a physician-patient confidential 
communication privilege and to compel her to 
answer deposition questions. West's 
Ann.Cal.Labor Code § 5310. 

Allison v. Workers’ Comp. Appeals Bd., 84 

Cal.Rptr.2d 915, 72 Cal.App.4th 654, re- 
view denied. 


Workers’ compensation judges (WCJs) have 
authority to hear discovery disputes and make 
orders respecting the same and it is within their 
sound discretion to determine if a discovery 
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dispute is appropriate for a hearing. West's 
Ann.Cal.Labor Code § 5310. 

Allison v. Workers’ Comp. Appeals Bd., 84 

Cal.Rptr.2d 915, 72 Cal.App.4th 654, re- 


view denied. 


Cal.App. 2 Dist. 1999. Under both prior 
and amended versions of statute governing 
medical-legal reports in workers’ compensation 
cases, disclosure was required as to X-ray tech- 
nician who administered diagnostic studies. 
West’s Ann.Cal.Labor Code § 4628. 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Statute governing disclosures in medical- 
legal reports in workers’ compensation cases 
regarding diagnostic tests does not exempt ‘‘me- 
chanical function’’ of X-ray technicians; by na- 
ture of their job, X-ray technicians administer 
diagnostic tests. West’s Ann.Cal.Labor Code 
§ 4628. 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


For purposes of contesting payment for 
medical-legal reports in workers’ compensation 
cases, insurers could not know to object to what 
appeared to be a properly designated X-ray 
technician within statutory time period for such 
objections, regardless of whether reports con- 
tained physicians’ declarations as to reports’ 
truth. West’s Ann.Cal.Labor Code §§ 4622(a), 
4628(j). 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Statute governing disclosures in medical- 
legal reports in workers’ compensation cases 
regarding diagnostic tests requires honest com- 
pliance, not mere “‘technical’’ compliance. 
West's Ann.Cal.Labor Code § 4628. 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Finding of Workers’ Compensation Appeals 
Board that X-ray technician played role in diag- 
nostic process and, thus, was subject to require- 
ments of statute governing disclosures in medi- 
cal-legal reports regarding diagnostic tests was 
not clearly erroneous. West's Ann.Cal.Labor 
Code § 4628. 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Radiology service provider seeking payment 
for medical-legal reports was subject to sanction 
of precluding admission of reports prepared by 
provider's physician, due to his misrepresenting 
X-ray technician’s qualifications, even though 
insurers did not object to reports within statuto- 
ry time period for objections; insurers were 
excused from objecting prior to discovery of 
misrepresentation of technician’s qualifications. 
West’s Ann.Cal.Labor Code §§ 4622(a), 4628(j). 

Scheffield Medical Group, Inc. v. Workers’ 

Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1996. Despite clinic’s con- 
tention that it had privacy interest in its finan- 
cial information, employer and its workers’ 
compensation carrier who questioned bills sub- 
mitted by clinic for preparation of worker's 
compensation claimant’s medical and legal re- 
ports were entitled to relevant and unprivileged 
information regarding medical services per- 
formed by physician signing report, amount of 
direct charges for that physician’s professional 
services and amount of reasonable costs for lab 
exams, diagnostic studies, medical tests, and 
clerical expense related to producing report. 
West's Ann.Cal.Labor Code § 4628(d). 

Ameri-Medical Corp. v. Workers’ Comp. 

Appeals Bd., 50 Cal.Rptr.2d 366, 42 Cal. 
App.4th 1260, as modified on denial of 
rehearing. 


Medical clinic’s tax returns were not dis- 
coverable in dispute between clinic and employ- 
ers and their workers’ compensation insurance 
carriers over reimbursement of costs to prepare 
medical evaluations and reports. West's 
Ann.Cal.Labor Code § 4628(d). 

Ameri-Medical Corp. v. Workers’ Comp. 
Appeals Bd., 50 Cal.Rptr.2d 366, 42 Cal. 
App.4th 1260, as modified on denial of 
rehearing. 


Cal.App. 3 Dist. 1999. Workers’ compen- 
sation judge exceeded her authority in admit- 
ting doctor's supplemental report after man- 
datory settlement conference, in absence of 
attempt on part of claimant to justify failure 
to obtain report prior to conference. West's 
Ann.Cal.Labor Code § 5502. 

County of Sacramento v. Worker’s Comp. 

Appeals Bd., 81 Cal.Rptr.2d 266, 68 Cal. 
App.4th 1429, review denied. 


Purpose of statute requiring that discovery 
in workers’ compensation cases be closed at 
time of mandatory settlement conference is to 
guarantee a productive dialogue either leading 
to the resolution of the dispute or thoroughly 
and accurately framing the stipulations and is- 
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sues for hearing. West's Ann.Cal.Labor Code 
§ 5502. 
County of Sacramento v. Worker's Comp. 
Appeals Bd., 81 Cal.Rptr.2d 266, 68 Cal. 
App.4th 1429, review denied. 


Cal.App. 4 Dist. 2000. In contribution pro- 
ceedings in workers’ compensation case, the 
parties who were not the subject of the primary 
proceedings are free to conduct discovery and 
litigate the issues of liability. 

Victor Valley Transit Authority v. Workers’ 

Compensation Appeals Bd., 100 Cal. 
Rptr.2d 235, 83 Cal.App.4th 1068, as 
modified, and review denied. 


(P) HEARING OR TRIAL. 


1. IN GENERAL. 
1687. In general. 


Library references 
C.J.S. Workmen's Compensation § 581. 


C.A.9 (Cal.) 1991. Violation of claimant’s 
procedural rights required only procedural cor- 
rection and not reinstatement of substantive 
right to which claimant might not be entitled on 
merits; where claimant refused to cooperate 
with office of workers’ compensation programs, 
claimant could not argue that he was denied 
procedural due process. 

Raditch v. U.S., 929 F.2d 478. 


Cal. 1961. Industrial Accident Commis- 
sion did not abuse discretion in denying further 
hearing to compensation carrier on issue of 
occupational classification and to introduce re- 
port of independent medical examiner, where 
parties had agreed on occupational classifica- 
tion at initial hearing, where carrier had been 
given adequate hearing with respect to all mat- 
ters added to record after initial hearing, and no 
want of opportunity to introduce all relevant 
medical evidence at original hearing was 
claimed. 

Allied Compensation Ins. Co. v. Industrial 

Acc. Commission, 367 P.2d 409, 17 Cal. 
Rptr. 817, 57 Cal.2d 115. 


Cal.App. 2 Dist. 1992. Failure to serve em- 
ployer with workers’ compensation applicant's 
medical reports, medical-legal lien claims, no- 
tice of pretrial conference, summary of evi- 
dence, and notice of intention to submit on 
record deprived him of due process, requiring 
reconsideration. U.S.C.A. Const.Amend. 14; 
West’s Ann.Cal.Labor Code § 5801. 

Katzin v. Workers’ Comp. Appeals Bd., 7 

Cal.Rptr.2d 66, 5 Cal.App.4th 703. 


Cal.App. 3 Dist. 1965. Delays in work- 
men’s compensation case did not cause Indus- 


trial Accident Commission to lose jurisdiction. 
West's Ann.Labor Code, §§ 5313, 5800.5. 

Janet v. Industrial Acc. Commission, 47 
Cal.Rptr. 829, 238 Cal.App.2d 491. 


Cal.App. 3 Dist. 1959. Under statute pro- 
viding that if defendant fails to appear or an- 
swer, no default shall be taken against him, but 
Industrial Accident Commission shall proceed 
to the hearing of the matter upon the terms and 
conditions which it deems proper, Commission 
is not precluded from proceeding in absence of 
a defendant, and in such event statute prescrib- 
ing the procedure when a party served with 
notice of hearing fails to appear is applicable. 
West's Ann.Labor Code, § 5506. 

Idaho Maryland Mines Corp. v. Industrial 

Acc. Commission, 345 P.2d 109, 174 Cal. 
App.2d 693. 


Cal.App. 4 Dist. 1996. Lay representatives 
of workers’ compensation claimants do not have 
fundamental right to appear before Workers’s 
Compensation Appeals Board (WCAB) and re- 
ceive compensation for their services. U.S.C.A. 
Const.Amend. 14; West’s Ann.Cal.Labor Code 
§§ 4903(a), 5710(b)(4). 

Longval v. Workers’ Comp. Appeals Bd., 59 

Cal.Rptr.2d 463, 51 Cal.App.4th 792, re- 
view denied. 


1688. Necessity of trial or hearing. 


Library references 
C.J.S. Workmen's Compensation § 582. 


Cal.App. 2 Dist. 1968. In order to dispose 
of applicant’s compensation claim, his claim for 
specific injury as well as his claim for cumula- 
tive injury must be heard and decided. West's 
Ann.Labor Code, § 5303. 

De Luna v. Workmen’s Compensation Ap- 

peals Bd., 65 Cal.Rptr. 421, 258 Cal. 
App.2d 199. 


1689. Notice. 


Library references 
C.J.S. Workmen's Compensation § 583. 


Cal.App. 1 Dist. 1997. Notice of hearing 
scheduled before workers’ compensation judge 
(WCJ), notifying party and/or attorney of hear- 
ing date and time, and advising them that 
continuances are disfavored and to arrive be- 
fore appearance time, cannot be construed as 
order requiring party or attorney, or both, to 
appear. West's Ann.Cal.C.C.P. § 1209(a), par. 
5; Cal.Code Regs. title 8, 88 10561, 10562. 

Runnion v. Workers’ Comp. Appeals Bd., 

69 Cal.Rptr.2d 105, 59 Cal.App.4th 277. 


Cal.App. 3 Dist. 1980. Notice in service of 
disability rating that worker's compensation 
claim will be submitted for decision seven days 
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later unless written objection is made before 
then is mandatory. 

Nielsen Freight Lines v. Workers’ Comp. 

Appeals Bd., 169 Cal.Rptr. 854, 113 Cal. 
App.3d 434. 


1690. Time, place, and adjournment. 


Library references 


C.J.S. Workmen’s Compensation §§ 584, 
585. 


Cal.App. 2 Dist. 1980. Under rule _ of 
Workers’ Compensation Appeals Board, when a 
petition or other pleading is insufficient no 
demurrer thereto is permitted; if a party is 
surprised or otherwise disadvantaged by insuffi- 
ciency of a pleading, remedy is to grant that 
party a reasonable continuance to permit him 
adequately to prepare to present his case or 
defense. West's Ann.Labor Code, § 5500. 

Liberty Mutual Ins. Co v. Workers’ Comp. 

Appeals Bd., 167 Cal.Rptr. 57, 109 Cal. 
App.3d 148. 


Cal.App. 3 Dist. 1999. Workers’ compen- 
sation judge could not admit doctor's supple- 
mental report into evidence after mandatory 
settlement conference pursuant to statute per- 
mitting judges to grant continuances, in absence 
of attempt to show good cause for continuance, 
and where judge merely left discovery open 
rather than granting continuance. West's 
Ann.Cal.Labor Code § 5502.5. 

County of Sacramento v. Worker’s Comp. 

Appeals Bd., 81 Cal.Rptr.2d 266, 68 Cal. 
App.4th 1429, review denied. 


1691. Scope and extent; matters and evi- 
dence considered. 


Library references 


C.J.S. Workmen's Compensation §§ 586, 
SSie 


Cal. 1962. Ability of applicant for work- 
men’s compensation to work, his age and 
health, his willingness and opportunities to 
work, his skill and education, general condition 
of labor market, are relevant in determining 
compensation award and Industrial Accident 
Commission may make use of its general knowl- 
edge as basis of reasonable forecast in weighing 
such facts. West's Ann.Labor Code, §§ 4453(a— 
d), 4653-4655, 4658-4662. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 371 P.2d 281, 21 Cal.Rptr. 545, 
57 Cal.2d 589. 


Cal.App. 1 Dist. 1976. Claim of worker's 
widow for death benefits was improperly dis- 
missed as filed more than one year after work- 
er’s death from mesothelioma in absence of a 
full factual inquiry by Workers’ Compensation 
Appeals Board as to whether widow knew, or 
reasonably should have known, of industrial 


causation of her husband’s death from exposure 
during employment to asbestos dust or related 
substances in air, or, indeed, whether such 
death was of industrial causation. West's 
Ann.Labor Code, § 5406. 
Arndt v. Workers’ Comp. Appeals Bd., 128 
Cal.Rptr. 250, 56 Cal.App.3d 139. 


Cal.App. 1 Dist. 1953. Where compensa- 
tion claimant did not know, at time of original 
hearing, that employer’s district manager drank 
with deceased employee preceding fatal auto- 
mobile accident, and witnesses had been in- 
structed not to talk to claimant’s counsel, and 
evidence concerning district manager's partic- 
ipation in the drinking first came into case only 
when district manager and fellow employee of 
deceased employee were called as adverse wit- 
nesses on rehearing, and claimant then immedi- 
ately raised issue that employer was estopped to 
raise defense of intoxication, issue of estoppel 
was properly before Industrial Accident Com- 
mission. West’s Ann.Code Civ.Proc. § 2055; 
West’s Ann.Labor Code, 8§ 5904, 5908. 

Tate v. Industrial Acc. Commission, 261 

P.2d 759, 120 Cal.App.2d 657. 


Cal.App. 2 Dist. 2000. Previously undis- 
covered evidence obtained and submitted after 
the mandatory settlement conference (MSC) as 
rebuttal to unanticipated testimony at trial is 
admissible when necessary to accomplish sub- 
stantial justice. West's Ann.Cal. Const. Art. 14, 
§ 4; West's Ann.Cal.Labor Code §§ 5502(d)(3), 
5701, 5906. 

Kuykendall v. Workers’ Comp. Appeals Bd., 

94 Cal.Rptr.2d 130, 79 Cal.App.4th 396. 


In order to rebut unanticipated testimony, 
due process requires protection of the parties’ 
substantial rights, and thus, if an unaddressed 
and determinative issue arises during trial, it is 
proper for the workers’ compensation adminis- 
trative law judge (WCJ) to develop the record. 
U.S.C.A. Const.Amend. 14; West’s Ann.Cal.La- 
bor Code §§ 5502(d)(3), 5701, 5906. 

Kuykendall v. Workers’ Comp. Appeals Bd., 

94 Cal.Rptr.2d 130, 79 Cal.App.4th 396. 


Cal.App. 2 Dist. 1997. Worker’s Compen- 
sation Appeal Board (WCAB) abused its discre- 
tion by not considering claimant's cumulative 
trauma injury on ground that claimant had 
never moved to amend claim alleging injury to 
wrist and back on specific date to allege con- 
tinuing trauma, where employer and carrier 
knew approximately one week after initial claim 
form was filed that claimant was suffering from 
a cumulative injury caused by “repetitive writ- 
ing and filling out orders,’ and thus could have 
suffered no prejudice as a result of the designa- 
tion of particular date as ‘“‘date of injury.” 

Beckstead v. W.C.A.B. of State of Cal., 71 

Cal.Rptr.2d 254, 60 Cal.App.4th 787. 
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Cal.App. 4 Dist. 1999. When a party ap- 
pears at trial and asks the Workers’ Compensa- 
tion Referee (WCR) to permit the introduction 
of evidence which was not disclosed at the time 
of the mandatory settlement conference (MSC), 
the party must explain either why the evidence 
was not earlier available or why it could not 
have been discovered in the exercise of due 
diligence. West's = Ann.Cal.Labor Code 
§§ 5502(d)(3), 5701, 5906. 

San Bernardino Community Hospital v. 

Workers’ Comp. Appeals Bd., 88 Cal. 
Rptr.2d 516, 74 Cal.App.4th 928. 


Cal.App. 4 Dist. 1998. Principle of allow- 
ing full development of evidentiary record to 
enable complete adjudication of issues is consis- 
tent with due process in connection with work- 
ers’ compensation claims. 

McClune v. W.C.A.B., 72 Cal.Rptr.2d 898, 

62 Cal.App.4th 1117, review denied. 


Law Rev. 1952. Nature of hearings before 
referees under workmen’s compensation law. 
40 C.L.R. 378, 386. 


©1692. Right to open and close. 


Library references 
C.J.S. Workmen's Compensation § 588. 


©1693. View and inspection. 


Library references 
C.J.S. Workmen's Compensation § 589. 


Cal. 1953. Industrial Accident Commis- 
sion’s view of dam, from which employee fell 
and drowned, did not constitute independent 
evidence which would have to be presumed to 
support finding of serious and wilful miscon- 
duct where it was made eleven months after 
employee’s death and there was no showing 
that same conditions prevailed as at time of 
accident. West’s Ann.Labor Code, § 4553. 

Sutter Butte Canal Co. v. Industrial Acc. 

Commission, 251 P.2d 975, 40 Cal.2d 
£39, 


Cal.App. 2 Dist. 1973. Under the principle 
of liberal construction of workmen’s compensa- 
tion statutes, statute providing that the Work- 
men’s Compensation Appeals Board may, with 
or without notice to either party, cause inspec- 
tion of the premises where the injury occurred, 
impliedly includes authorization for inspection 
by the parties of the premises where the injury 
occurred, and for inspection by the parties of 
equipment involved in the injury as well. 
West’s Ann.Labor Code, §§ 3201 et seq., 3202, 
5701, 

Abron v. Workmen's Comp. Appeals Bd., 

109 Cal.Rptr. 778, 34 Cal.App.3d 232. 


Referee in workmen’s compensation pro- 
ceeding should have permitted expert witness of 
injured employee to inspect both the place 


where the explosion occurred and the equip- 
ment employer was using just prior to the 
explosion, since this was the only way that 
expert could testify at the forthcoming hearings 
with maximum effectiveness on the issue of the 
employer's possible serious and wilful miscon- 
duct. West's Ann.Labor Code, §§ 3201 et seq., 

3202, 4553, 5701. 
Abron v. Workmen’s Comp. Appeals Bd., 
109 Cal.Rptr. 778, 34 Cal.App.3d 232. 


©1694. Personal examination of claimant. 


Library references 
C.J.S. Workmen's Compensation § 590. 


Cal.App. 2 Dist. 1981. Dialogue between 
workers’ compensation judge and claimant as to 
whether claimant would like to continue treat- 
ment by named psychologist was improper. 
West's Ann.Labor Code, § 3208.1. 

Insurance Co. of North America v. Work- 

ers’ Comp. Appeals Bd., 176 Cal.Rptr. 
365, 122 Cal.App.3d 905. 


2. PRODUCTION AND RECEPTION OF EVIDENCE 
AND EXAMINATION OF WITNESSES. 


©1695. Production and reception of evidence. 


Library references 
C.J.S. Workmen’s Compensation § 591. 


1696. —— In general. 


Cal. 1965. Since expert only rates disabili- 
ty according to instructions of referee, cross- 
examination and rebuttal in hearing to chal- 
lenge rating in workmen’s compensation case 
must be limited to rating based on referee's 
instructions which cannot be attacked at subse- 
quent hearing. 

Pence v. Industrial Acc. Commission, 403 

P.2d 140, 45 Cal.Rptr. 12, 63 Cal.2d 48. 


Injured employee was unduly restricted in 
production of rebuttal testimony at hearing held 
to challenge recommendations of Industrial Ac- 
cident Commission's rating expert when Com- 
mission refused to permit rebuttal testimony of 
union business agent to the effect that injured 
employee's condition would normally render 
him unemployable and that only present high 
level of employment made it possible to obtain 
work for employee who had conceded that ref- 
eree’s instructions were proper but contended 
that rating based on instructions was improper. 

Pence v. Industrial Acc. Commission, 403 

P.2d 140, 45 Cal.Rptr. 12, 63 Cal.2d 48. 


Cal.App. 2 Dist. 2000. The workers’ com- 
pensation administrative law judge (WCJ) or the 
Workers’ Compensation Appeals Board may not 
leave undeveloped matters which its acquired 
specialized knowledge should identify as requir- 
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ing further evidence. West's Ann.Cal.Labor 
Code §§ 5701, 5906. 
Kuykendall v. Workers’ Comp. Appeals Bd., 


94 Cal.Rptr.2d 130, 79 Cal.App.4th 396. 


Cal.App. 2 Dist. 1999. Even though the 
Workers’ Compensation Appeals Board’s reli- 
ance on insurers’ unverified averments that they 
raised the issue of technician’s lack of qualifica- 
tion was improper, history of litigation of issue 
was sufficient proof of insurers’ timely objec- 
tions to admissibility of medical-legal reports 
signed by physician for whom _ technician 
worked. West's Ann.Cal.Labor Code 8 4628. 

Scheffield Medical Group, Inc. v. Workers’ 

Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1984. Initiation or consid- 
eration, by workers’ compensation judge, of ex 
parte or other communications concerning im- 
pending proceeding is proscribed by Code of 
Judicial Conduct, since it denies to those per- 
sons legally interested in the proceeding the full 
right to be heard according to law. West's 
Ann.Cal.Labor Code 8§ 5307, 5309, 5310; Code 
of Jud.Conduct, Canon 2. 

Fremont Indemnity Co. v. Workers’ Comp. 

Appeals Bd., 200 Cal.Rptr. 762, 153 Cal. 
App.3d 965. 


Cal.App. 4 Dist. 1999. Absence of preju- 
dice is not the deciding factor when determin- 
ing whether to impose statutory sanctions for 
party's failure to disclose evidence by the time 
of a mandatory settlement conference (MSC) in 
workers’ compensation proceeding. West's 
Ann.Cal.Labor Code §§ 5502(d)(3), 5701, 5906. 

San Bernardino Community Hospital v. 

Workers’ Comp. Appeals Bd., 88 Cal. 
Rptr.2d 516, 74 Cal.App.4th 928. 


©1697-1699. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


1700. —— Order of proof. 


Cal. 1971. Applicant for workmen's com- 
pensation benefits may waive his right to cross 
examine or to present rebuttal evidence by fail- 
ure to make timely request to do so. 

Hegglin v. Workmen's Comp. App. Bd., 480 

P.2d 967, 93° Cal Rptr, 15, 4 Cal3d 1162. 


Cal.App. 2 Dist. 1966. There is statutory 
right in compensation case to produce evidence 
in explanation or rebuttal of medical reports or 
matters added to record subsequent to hearing, 
and denial of that right is denial of due process 
which compels annulment of award so that fair 
hearing may be had. West's Ann.Labor Code, 
§ 5704. 

Edgar v. Workmen's Compensation Appeals 

Bd., 56 Cal.Rptr. 37, 246 Cal.App.2d 660. 


Cal.App. 5 Dist. 1998. Statute requiring 
disclosure of witnesses at mandatory settlement 
conference in workers’ compensation proceed- 
ing is satisfied if witness is disclosed by either 
party; there is no requirement in statute that 
only the ‘disclosing’ party may called him or 
her as witness. West’s Ann.Cal.Labor Code 
§ 5502(d)(3). 

Dole Bakersfield, Inc. v. Workers’ Comp. 

Appeals Bd., 75 Cal.Rptr.2d 836, 64 Cal. 
App.4th 1273. 


Failure to allow employer to call injured 
worker as witness at mandatory settlement con- 
ference in workers’ compensation proceeding, 
on ground that worker had been disclosed as 
witness only by his own attorney, who ultimate- 
ly chose to submit case on the record, and not 
by employer, was reversible error requiring an- 
nulment of workers’ compensation award; un- 
der the circumstances, it was impossible to say 
whether cross-examination of worker by em- 
ployer might not have had some bearing on 
workers’ compensation award. West's 
Ann.Cal.Labor Code § 5502(d)(3). 

Dole Bakersfield, Inc. v. Workers’ Comp. 

Appeals Bd., 75 Cal.Rptr.2d 836, 64 Cal. 
App.4th 1273. 


1701. —— Reopening hearing. 


Cal.App. 3 Dist. 1978. In workers’ com- 
pensation proceeding, reconsideration could not 
be granted on ground of newly discovered evi- 
dence where that evidence was at all times in 
possession of employer, a party to the proceed- 
ing, and thus could not be “newly discovered 
evidence.’ West’s Ann.Labor Code, § 5903(d). 

Royal Globe Ins. Co. v. Workers’ Comp. 

Appeals Bd., 148 Cal.Rptr. 325, 84 Cal. 
App.3d 287. 


©1702. —— Effect of evidence admitted with- 
out objection. 


For other cases see earlier editions of this 


digest, the Decennial Digests, and WESTLAW. 


1703. Summoning and examining witnesses. 


Library references 
C.J.S. Workmen’s Compensation § 598. 


Cal. 1971. Applicant for workmen’s com- 
pensation benefits may waive his right to cross 
examine or to present rebuttal evidence by fail- 
ure to make timely request to do so. 

Hegglin v. Workmen's Comp. App. Bd., 480 

P.2d 967, 93 Cal.Rptr. 15, 4 Cal.3d 162. 


Cal. 1965. Since expert only rates disabili- 
ty according to instructions of referee, cross- 
examination and rebuttal in hearing to chal- 
lenge rating in workmen's compensation case 
must be limited to rating based on referee's 
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instructions which cannot be attacked at subse- 

quent hearing. 
Pence v. Industrial Acc. Commission, 403 
P.2d 140, 45 Cal.Rptr. 12, 63 Cal.2d 48. 


Cal. 1961. At hearing for cross-examina- 
tion of rating expert, where hearing was in 
terms limited to examination and evidence bear- 
ing on accuracy of rating expert’s conclusion, 
compensation carrier was properly denied relief 
to introduce further medical evidence bearing 
on extent of disability and evidence relating to 
occupational classification of claimant. 

Allied Compensation Ins. Co. v. Industrial 

Acc. Commission, 367 P.2d 409, 17 Cal. 
Rptr. 817, 57 Cal.2d 115. 


Cal.App. 1 Dist. 1971. Employer was de- 
prived of effective right of cross-examination by 
failure of referee to grant it an opportunity to 
cross-examine supervisor of rating bureau who 
presumably did have knowledge of true criteria 
used to establish unpublished plateau or stan- 
dard used by rating specialist. 

Department of Motor Vehicles v. Work- 

men’s Comp. Appeals Bd., 98 Cal.Rptr. 
172, 20 Cal.App.3d 1039. 


Cal.App. 1 Dist. 1960. Under  circum- 
stances, in action involving issue of plaintiff's 
right to redetermination of workmen’s compen- 
sation disability rating, trial court did not abuse 
discretion in denying plaintiff's right to cross- 
examine her own expert witness who, on pre- 
sentation with certain facts on cross-examina- 
tion, changed his testimony as to plaintiff's 
disability. 

Sprague v. Morgan, 8 Cal.Rptr. 347, 185 

Cal.App.2d 519. 


Cal.App. 1 Dist. 1959. Where referee at 
conclusion of workmen’s compensation hearing 
stated that the matter would be ordered submit- 
ted either on stipulation of the parties or on 
notice to all parties, and subsequently report of 
Commission doctor and rating expert were filed 
and without stipulation or notice referee served 
a proposed disability rating upon the parties, 
and employer and its carrier objected to pro- 
posed disability rating and stated that they de- 
manded right to cross-examine rating expert 
and to present rebuttal testimony, it could not 
be claimed that request of employer and carrier 
was limited to presenting rebuttal testimony as 
to report of rating expert only since request for 
rebuttal testimony related to doctor’s report as 
well. 

Caesar's Restaurant v. Industrial Acc. Com- 

mission, 1 Cal.Rptr. 97, 175 Cal.App.2d 
850. 


Cal.App. 2 Dist. 2000. All parties in work- 
ers’ compensation cases must be fully apprised 
of the evidence submitted or to be considered, 
and must be given opportunity to cross-examine 


witnesses, to inspect documents and to offer 
evidence in explanation or rebuttal; in no other 
way can a party maintain its rights or make its 
defense. U.S.C.A. Const.Amend. 14. 
Rucker v. Workers’ Compensation Appeals 
Bd., 97 Cal.Rptr.2d 852, 82 Cal.App.4th 
Loi, 


Cal.App. 2 Dist. 1995. Ruling of workers’ 
compensation judge (WCJ) that testimony of 
adjuster was inadmissible at trial since name of 
adjuster’s witness was not listed either in man- 
datory conference statement or settlement con- 
ference summary was correctly upheld by the 
Workers’ Compensation Appeals Board, partic- 
ularly considering that no explanation was giv- 
en at trial why adjuster’s identity had not been 
disclosed at the mandatory conference, and that 
there had been inexcusable delay on part of 
emplover/carrier in the case. West's 
Ann.Cal.Labor Code § 5502(d)(3). 

State Compensation Ins. Fund v. Workers’ 

Comp. Appeals Bd., 43 Cal.Rptr.2d 660, 
37 Cal.App.4th 675, review denied. 


Cal.App. 2 Dist. 1992. Workers’ compen- 
sation judge (WCJ) did not err in denying ap- 
plicant opportunity to cross-examine rating 
specialist as to what rating he would have 
recommended if WCJ had instructed that ap- 
plicant’s permanent disability was close to 
semisedentary level; purpose of hearing was 
to determine whether rating specialist correct- 
ly rated applicant’s permanent disability under 
instructions he had been given, not to deter- 
mine what rating he would have recom- 
mended if he had been given different instruc- 
tions. 

Paneno v. Workers’ Comp. Appeals Bd., 5 
Cal.Rptr.2d 461, 4 Cal.App.4th 136, re- 
hearing denied, modified, and publication 
ordered, review granted and opinion su- 
perseded 831 P.2d 249, 9 Cal.Rptr.2d 24, 
dismissed, remanded and ordered pub- 
lished 840 P.2d 266, 13 Cal.Rptr.2d 724. 


Cal.App. 2 Dist. 1978. In order to justify 
disability rating using 20 standard for hyperten- 
sion based upon finding that light work restric- 
tion for hypertension “overlapped” with light 
work restriction for hernia and hence nothing 
in 20 standard for hypertension reflected work 
restriction rater would have to be able to testify 
that based upon her expert opinion one who is 
restricted to light work due to hypertension and 
also restricted to light work due to a hernia is in 
fact no more disabled than if that individual had 


just one of the disabilities. 


Morgan v. Workers’ Comp. Appeals Bad., 
149 Cal,Rptr. 736, 85 Cal.App.3d 710. 


Cal.App. 2 Dist. 1956. Where workmen's 
compensation claimant filed a request with the 
Industrial Commission that his claim be set 
down for further hearing for the purpose of 
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cross-examination of the Commission's rating 
expert, and simultaneously with filing such re- 
quest claimant requested an extension of time in 
which he might show cause why his claim 
should not be submitted for decision upon the 
report of the rating expert, there was nothing 
inconsistent in claimant's demands, and he did 
not waive his right to cross-examine the rating 
expert, and the Commission’s denial of such 
right deprived claimant of procedural due pro- 

cess. 
Roberson v. Industrial Acc. Commission of 
Cal., 304 P.2d 202, 146 Cal.App.2d 627. 


Cal.App. 3 Dist. 1980. Waiver of right to 
cross-examine rating specialist occurs by failure 
to request cross-examination within seven-day 
period between service of rating and submission 
for decision. U.S.C.A.Const. Amend. 14. 

Nielsen Freight Lines v. Workers’ Comp. 

Appeals Bd., 169 Cal.Rptr. 854, 113 Cal. 
App.3d 434. 


Failure of service of second disability rat- 
ing, in form of informal office memoranda, to 
include mandatory ‘‘seven days to object” no- 
tice deprived employer and workers’ compensa- 
tion insurer of opportunity to cross-examine 
rating specialist, and thus right to so cross— 
examine had not been waived, where, although 
there was waiver of cross—examination in first 
disability rating, in interim between such rating 
and service of second rating new evidence had 
been received, first disability rating had pre- 
sumably been stricken, worker’s motion to ap- 
ply apportionment rule to successive injuries 
had been denied, and thus further rating was 
new rating bringing with it a new right of 
notice. U.S.C.A.Const. Amend. 14. 

Nielsen Freight Lines v. Workers’ Comp. 

Appeals Bd., 169 Cal.Rptr. 854, 113 Cal. 
App.3d 434. 


Cal.App. 3 Dist. 1965. Rating specialists of 
the rating bureau of the Industrial Accident 
Commission are potential expert witnesses who 
may be examined and cross-examined in work- 
men’s compensation case; their reports are not 
confidential. 

Janet v. Industrial Acc. Commission, 47 

Cal.Rptr. 829, 238 Cal.App.2d 491. 


Cal.App. 3 Dist. 1957. Where, in compen- 
sation proceeding before Industrial Accident 
Commission, after direct examination of insur- 
er's doctor, hearing was adjourned, and at next 
session doctor was not produced, claimants’ 
counsel made no objection but agreed to submit 
case on record but thereafter wrote to Commis- 
sion requesting right to examine such doctor if 
Commission was to enter adverse decision, but, 
due to clerical error, request did not reach 
Commission until after it had entered adverse 
award, claimants’ counsel had either waived 
right to cross-examine or had made only a 


conditional request to do so, and fact that he 
was not permitted to do so did not justify 
reversal of award. 
Daniels v. Industrial Acc. Commission, 306 
P.2d 905, 148 Cal.App.2d 500. 


Cal.App. 5 Dist. 1998. Employer should 
have been allowed to call injured worker as 
witness at mandatory settlement conference in 
workers’ compensation proceeding, though em- 
ployee was not disclosed by his employer as 
potential witness, where injured worker had 
been disclosed as witness by his own attorney, 
was present at hearing, and did not offer any 
evidence that he would suffer prejudice, sur- 
prise or inconvenience if he was required to 
testify. West's Ann.Cal.Labor Code 
§ 5502(d)(3). 

Dole Bakersfield, Inc. v. Workers’ Comp. 

Appeals Bd., 75 Cal.Rptr.2d 836, 64 Cal. 
App.4th 1273. 


Cal.App. 5 Dist. 1971. Where report of 
claimant’s doctor was susceptible to several 
interpretations, some favorable and others unfa- 
vorable to claimant’s position, referee and 
Board should have given claimant benefit of 
doubt, called doctor to testify, or required 
claimant to subject himself to examination by 
another physician. West’s Ann.Labor Code, 
§ 5701. 

Adams v. Workmen's Comp. Appeals Bd., 

99 Cal.Rptr. 269, 22 Cal.App.3d 214. 


3. QUESTIONS OF LAW AND FACT. 


1704. In general. 


Library references 


C.J.S. Workmen's Compensation § 599 et 
seq. 


Cal. 1968. Determination of Workmen’s 
Compensation Appeals Board that no oral bind- 
er of workmen’s compensation insurer occurred 
prior to industrial accident involved questions 
of fact insofar as it comprehended issues relat- 
ing to credibility of witnesses or weight of 
evidence but insofar as finding embraced con- 
clusion that such factual elements did not con- 
stitute a valid oral binder, a reviewable question 
of law was presented. West's Ann.Labor Code, 
§§ 5952, 5953. 

Granco Steel, Inc. v. Workmen’s Compen- 

sation Appeals Bd., 436 P.2d 287, 65 
Cal.Rptr. 287, 68 Cal.2d 191. 


Cal. 1953. Where evidence is in substan- 
tial conflict, or is susceptible of conflicting in- 
ferences, finding of Industrial Accident Com- 
mission, whether for or against applicant, is 
final, and it is duty of reviewing court to uphold 
such finding, it being the commission’s province 
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to weigh the evidence and credibility of the 
witnesses. } 

Mercer-Fraser Co. v. Industrial Acc. Com- 

mission; 251° P.2d 955, 40 'Gali2d 102. 


Cal.App. 1 Dist. 1962. Industrial accident 
commission had power to reconcile inconsisten- 
cies in applicant's statements concerning injury. 

W. P. Fuller & Co. v. Industrial Acc. Com- 

mission, 27 Cal.Rptr. 401, 211 Cal.App.2d 
2 


It was for industrial accident commission to 
resolve all conflicts in evidence in workmen’s 
compensation case, and court could not upset 
finding of commission merely because it could 
have found the other way. 

W. P. Fuller & Co. v. Industrial Acc. Com- 

mission, 27 Cal.Rptr. 401, 211 Cal.App.2d 
3: 


Cal.App. 2 Dist. 2000. Applying a statute 
to undisputed facts raises a question of law for 
the court to decide in a workers’ compensation 
case. 

Moulton v. Workers’ Compensation Appeals 

Bd., 101 Cal.Rptr.2d 175, 84 Cal.App.4th 
837. 


Cal.App. 2 Dist. 1975. Where facts sur- 
rounding policeman’s injury were established, 
issue whether policeman was entitled to work- 
men’s compensation was one of law. 

Petrocelli v. Workmen’s Comp. Appeals 

Bd., 119 Cal.Rptr. 620, 45 Cal.App.3d 
635. 


Cal.App. 2 Dist. 1963. Determination of 
weight of evidence and credibility of witnesses 
is within province of Industrial Accident Com- 
mission. 

National Auto. & Cas. Ins. Co. v. Industrial 

Acc. Commission, 30 Cal.Rptr. 685, 216 
Cal.App.2d 204. 


Rule that determination of weight of evi- 
dence and credibility of witnesses is within 
province of Industrial Accident Commission ap- 
plies to reports and testimony of examining 
physicians. 

National Auto. & Cas. Ins. Co. v. Industrial 

Acc. Commission, 30 Cal.Rptr. 685, 216 
Cal.App.2d 204. 


Cal.App. 2 Dist. 1963. It is province of In- 
dustrial Accident Commission, as trier of facts, 
to resolve any material conflicts in evidence, 
and Commission may accept evidence of one or 
more experts in preference to that of others. 

Allied Compensation Ins. Co. v. Industrial 

Acc. Commission, 27 Cal.Rptr. 918, 211 
Cal.App.2d 821. 


Cal.App. 2 Dist. 1961. It is province of In- 
dustrial Accident Commission to resolve con- 
flicts of evidence in workmen’s compensation 


cases, and, as trier of fact, it may accept evi- 
dence of one expert or choose figure between 
experts based on all evidence. 
American Can Co. v. Industrial Acc. Com- 
mission, 16 Cal.Rptr. 424, 196 Cal.App.2d 
445. 


Cal.App. 2 Dist. 1960. It is the province of 
the commission to resolve conflicts in the evi- 
dence and as trier of fact commission may 
accept the evidence of any one expert or choose 
a figure between them based on all evidence. 

Southern Counties Gas Co. of Cal. v. Indus- 

trial Acc. Commission, 5 Cal.Rptr. 758, 
182 Cal.App.2d 156. 


Cal.App. 2 Dist. 1957. Weight and credi- 
bility to be given to reports and testimony of 
examining physicians and resolution of any con- 
flicts in medical opinions in compensation pro- 
ceeding are to be determined by Industrial Acci- 
dent Commission. 

Havel v. Industrial Acc. Commission of 

Cal., 316 P.2d 680, 154 Cal.App.2d 737. 


Cal.App. 2 Dist. 1953. Questions as to 
credibility of applicant for workmen’s compen- 
sation benefits and weight of the evidence are 
for the commission, and if there is any evidence, 
whether direct or by reasonable inference, 
which will support the finding of the commis- 
sion, a reviewing court has no power to disturb 
it. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 252 P.2d 649, 115 Cal. 
App.2d 684. 


Cal.App. 3 Dist. 1963. Claim of serious 
and wilful misconduct, which will justify in- 
creased compensation award, raises issues of 
law as well as of fact, and issues relating to 
credibility of witnesses, weight of evidence, and 
resolution of conflicting inferences are fact 
questions, but what minimum factual elements 
must be proven to constitute serious and wilful 
misconduct and sufficiency of evidence to that 
end are questions of law. West’s Ann.Labor 
Code, § 4553. 

Dowden v. Industrial Acc. Commission, 35 

Cal.Rptr. 541, 223 Cal.App.2d 124. 


Cal.App. 3 Dist. 1955. The weight to be 
accorded opinions of experts is a question for 
Industrial Accident Commission. 

Foster v. Industrial Acc. Commission, 289 

P.2d 253, 136 Cal.App.2d 812. 


1705. Mixed questions of law and fact. 


Library references 
C.J.S. Workmen's Compensation § 600. 


Cal.App. 3 Dist. 1963. Claim of serious 
and wilful misconduct, which will justify in- 
creased compensation award, raises issues of 
law as well as of fact, and issues relating to 
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credibility of witnesses, weight of evidence, and 
resolution of conflicting inferences are fact 
questions, but what minimum factual elements 
must be proven to constitute serious and wilful 
misconduct and sufficiency of evidence to that 
end are questions of law. West’s Ann.Labor 
Code, § 4553. 

Dowden v. Industrial Acc. Commission, 35 

Cal.Rptr. 541, 223 Cal.App.2d 124. 


1706. Employments included. 


Library references 
C.J.S. Workmen’s Compensation § 604. 


Cal.App. 1 Dist. 1985. Whether applicant 
for workers’ compensation benefits was within 
covered employment relationship was question 
of law, where facts were undisputed that em- 
ployment relationship existed and injury arose 
out of and in course of that employment. 

Stewart v. Workers’ Comp. Appeals Bd., 

218 Cal.Rptr. 245, 172 Cal.App.3d 351, 
review denied. 


1707. Employers within intent of acts. 


Library references 
C.J.S. Workmen’s Compensation § 605. 


S.D.Cal. 1996. Under California law, 
whether employment relationship exists for 
workers’ compensation purposes is question of 
fact which becomes question of law only when 
but one inference can reasonably be drawn 
from facts. 

McLandrich By and Through McLandrich 

v. Southern California Edison Co., 917 
E:Suppy7 231 


Cal.App. 4 Dist. 1982. Question as to 
whether an employer-employee relationship ex- 
isted for purposes of workers’ compensation 
laws usually is one of fact for determination by 
trier of fact, particularly where facts as to em- 
ployment relationship are in conflict. West's 
Ann.Labor Code § 3852. 

Gigax v. Ralston Purina €o., 186 Cal.Rptr. 

395, 136 Cal.App.3d 591. 


1708. Employees within intent of acts. 


Library references 
C.J.S. Workmen's Compensation § 606. 


<1709,. —— In general. 


Cal. 1953. Final determination as to 
whether an employee is entitled to workmen's 
compensation, the amount of such compensa- 
tion, and the period during which he is eligible 
therefor, must be made by the Industrial Acci- 
dent Commission. 

Garcia v. Industrial Acc. Commission, 263 

P.2d 8, 41 Cal.2d 689. 


Cal.App. 1 Dist. 1997. Question whether 
special employment relationship exists for pur- 
poses of workers’ compensation exclusive reme- 
dy rule is generally question of fact reserved for 
jury. West’s Ann.Cal.Labor Code § 3602. 

Wedeck v. Unocal Corp., 69 Cal.Rptr.2d 

501, 59 Cal.App.4th 848. 


If neither evidence nor inferences are in 
conflict, then question of whether special em- 
ployment relationship exists for purposes of 
workers’ compensation exclusive remedy be- 
comes question of law which may be resolved 
by summary judgment. West’s Ann.Cal.Labor 
Code § 3602; West’s Ann.Cal.C.C.P. § 437c(c). 

Wedeck v. Unocal Corp., 69 Cal.Rptr.2d 

501, 59 Cal.App.4th 848. 


Cal.App. 2 Dist. 1980. | Determination of 
whether real estate salesperson is employee of 
real estate broker for purposes of workers’ com- 
pensation is a question of fact. 

Payne v. White House Properties, Inc., 169 

Cal.Rptr. 373, 112 Cal.App.3d 465. 


Cal.App. 3 Dist. 1955. Question whether 
worker is an employee within meaning of the 
Workmen’s Compensation Act becomes one of 
law only when but one inference can reasonably 
be drawn from the facts. 

Guarantee Ins. Co. v. Industrial Acc. Com- 

mission of Cal., 290 P.2d 920, 137 Cal. 
App.2d 691. 


Cal.App. 4 Dist. 1982. Question as to 
whether an employer-employee relationship ex- 
isted for purposes of workers’ compensation 
laws usually is one of fact for determination by 
trier of fact, particularly where facts as to em- 
ployment relationship are in conflict. West's 
Ann.Labor Code § 3852. 

Gigax v. Ralston Purina Co., 186 Cal.Rptr. 

395, 136 Cal.App.3d 591. 


Cal.App. 6 Dist. 1998. — Special employ- 
ment is most often resolved on the basis of 
reasonable inferences to be drawn from the 
circumstances shown, and where the evidence, 
though not in conflict, permits conflicting infer- 
ences, the existence or nonexistence of the spe- 
cial employment relationship barring the in- 
jured employee's action at law on basis of 
exclusive remedy provisions of Worker's Com- 
pensation Act is generally a question reserved 
for the trier of fact. West’s Ann.Cal.Labor Code 
8§ 3601(a, b), 3602(a). 

Brassinga v. City of Mountain View, 77 

Cal.Rptr.2d 660, 66 Cal.App.4th 195, re- 
hearing denied. 


©1710. —— Independent contractors. 


Cal.App. 2 Dist. 1996. If evidence is undis- 
puted, question of whether workers’ compensa- 
tion claimant is employee or independent con- 
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tractor is one of law, although deference to 
agency's view is appropriate. 

Gonzalez v. Workers’ Comp. Appeals Bd., 

54 Cal.Rptr.2d 308, 46 Cal.App.4th 1584. 


Cal.App. 2 Dist. 1984. Testimony by oil 
company’s representative, who disclaimed any 
control by company in supervising tree trim- 
ming done by workers’ compensation claimant, 
but who revealed some control by oil company 
and its dealer over claimant's work, did not 
demonstrate, as a matter of law, that company 
exercised such control over claimant and his 
partner as to negate independent contractor 
status of partnership. West’s Ann.Cal.Labor 
Code §§ 3357, 5705. 

Guzman v. Worker's Compensation Appeals 

Bd., 204 Cal.Rptr. 527, 158 Cal.App.3d 
190. 


Cal.App. 2 Dist. 1981. Character of rela- 
tionship, that is whether applicant for workers’ 
compensation benefits is an employee or inde- 
pendent contractor, is a factual determination 
for the Workers’ Compensation Appeals Board, 
which will not be disturbed on appellate review 
if it is supported by inferences which may fairly 
be drawn from evidence, even though the evi- 
dence be susceptible of opposing inferences; 
however, where the facts support only a single 
inference and conclusion, question is one of law 
and a contrary finding by the board is not 
sustainable on review. 

Germann v. Workers’ Comp. Appeals Bad., 

176 Cal.Rptr. 868, 123 Cal.App.3d 776. 


Cal.App. 2 Dist. 1958. Question whether 
workman is an employee, whose injuries are 
compensable, or an independent contractor be- 
comes a question of law only when but one 
inference can reasonably be drawn from the 
facts. West’s Ann.Labor Code, § 3353. 

Bates v. Industrial Acc. Commission, 320 

P.2d 167, 156 Cal.App.2d 713. 


Cal.App. 4 Dist. 1987. Nature of relation- 
ship, whether employer/employee or indepen- 
dent contractor, is generally factual one for 
Workers’ Compensation Appeals Board; never- 
theless, where facts would support but one 
conclusion, issue was legal one and contrary 
finding by Board is not sustainable. 

Truesdale v. Workers’ Comp. Appeals Bd., 

235 Cal.Rptr. 754, 190 Cal.App.3d 608, 
review denied. 


Cal.App. 5 Dist. 1969. Generally, if only 
single inference may be drawn from evidence 
on question whether one is an employee or 
independent contractor for purposes of work- 
men’s compensation law, question is one of law. 
West’s Ann.Labor Code, §§ 3300, 3352, 3353. 

Greenaway v. Workmen's Compensation 

Appeals Bd., 74 Cal.Rptr. 452, 269 Cal. 
App.2d 49. 


©1711-1712. For other cases see earlier edi- 


tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


©1712. Dependents entitled to compensation. 
©1713. —— In general. 


C.A.9 (Cal.) 1952. Dependency — under 
Longshoreman’s Compensation Act is a ques- 
tion of fact. 42 U.S.C.A. 1651-1654. 

Vinnell Corp. of Cal. v. Pillsbury, 199 F.2d 

885. 


Cal.App. 1 Dist. 1966. Except where wife 
or child are by statute conclusively presumed to 
be wholly dependent upon deceased employee, 
questions of dependency and as to who are 
dependents must be determined in accordance 
with facts as they exist at time of injury. West's 
Ann.Labor Code, §§ 3500-3502, 3201-6002, 
4700-4708; West's Ann.Civ.Code, 88 242, 244. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 52 Cal.Rptr. 647, 243 Cal. 
App.2d 700. 


Cal.App. 3 Dist. 1955. Whether claimant 
is dependent and degree of dependency are 
questions of fact for Industrial Accident Com- 
mission to determine. West’s Ann.Labor Code, 
§§ 3502, 3503. 

Associated Indemnity Corporation v. Indus- 

trial Accident Commission, 282 P.2d 519, 
132 Cal.App.2d 564. 


©1714. —— Spouses living apart. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


©1715. —— Extent of dependency. 


Cal.App. 3 Dist. 1955. Whether claimant 
is dependent and degree of dependency are 
questions of fact for Industrial Accident Com- 
mission to determine. West’s Ann.Labor Code, 
§§ 3502, 3503. 

Associated Indemnity Corporation v. Indus- 

trial Accident Commission, 282 P.2d 519, 
132 Cal.App.2d 564. 


©1716. Injuries for which compensation may 
e had in general. 


Library references 
C.J.S. Workmen’s Compensation § 609. 


Cal. 1966. Whether a disability results in 
whole or in part from normal progress of a pre- 
existing disease or represents a fully compensa- 
ble lighting up or aggravation of a pre-existing 
condition is a factual question for Industrial 
Accident Commission, and its award will not be 
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annulled if there is any substantial evidence to 
support it. West’s Ann.Labor Code, § 4750. 
Reynolds Elec. & Engineering Co. v. Work- 
men’s Compensation Appeals Bd., 421 
ware! WO, SS Calon, 4) is Calle 

438. 


Cal. 1963. Unless court can hold as a 
matter of law that an employee has deviated 
from his employment, determination of whether 
employee has embarked on an entirely personal 
errand which excludes him from coverage of 
workmen’s compensation, lies with the Industri- 
al Accident Commission. West's Ann.Labor 
Code, § 3600. 

Leonard Van Stelle, Inc. v. Industrial Acc. 

Commission, 382 P.2d 587, 31 Cal.Rptr. 
467, 59 Cal.2d 836. 


Cal.App. 1 Dist. 1995. Whether it was ob- 
jectively reasonable that workers’ compensation 
claimant believed she was obligated to practice 
standing long jump during off-duty hours in 
order to pass employer’s fitness test, such that 
injury occurring during practice would be com- 
pensable, was question of law. West's 
Ann.Cal.Labor Code § 3600(a)(9). 

Kidwell v. Workers’ Comp. Appeals Bd., 39 

Cal.Rptr.2d 540, 33 Cal.App.4th 1130. 


Cal.App. 2 Dist. 1961. In respect to per- 
manent disability, it is question of fact for deter- 
mination of Industrial Accident Commission 
whether permanent disability resulted from in- 
jury, including aggravation of pre-existing dis- 
ease, or whether disability or part thereof re- 
sulted from normal progress of disease. West's 
Ann.Labor Code, § 4663. 

American Can Co. v. Industrial Acc. Com- 

mission, 16 Cal.Rptr. 424, 196 Cal.App.2d 
445. 


Cal.App. 3 Dist. 1954. Evidence that 
claimant was exposed to dust during employ- 
ment in mines of last two successive employers 
and that he was disabled due to silicosis made 
out a prima facie case for award of compensa- 
tion against such employers and their insurance 
carriers, regardless of whether such terminal 
employments were the sole proximate cause of 
disability or merely aggravated a pre-existing 
condition, and whether such employers and 
insurance carriers met the burden of proof 
thereby cast upon them to prove that claimant's 
exposure while in their employ could not have 
contributed to his disability was essentially a 
question of fact for the trier of fact. 

Globe Indem. Co. v. Industrial Acc. Com- 

mission, 271 P.2d 149, 125 Cal.App.2d 
763. 


Changeover from dry to wet drilling prior 
to employment of claimant in mine and seven 
dust counts thereafter taken over a period of 20 
years did not conclusively establish as a matter 


of law that during employment in such mine 
claimant was not exposed to silica dust which 
contributed to his disability due to silicosis. 
Globe Indem. Co. v. Industrial Acc. Com- 
mission, 271 P.2d 149, 125 Cal.App.2d 

763. 


Cal.App. 4 Dist. 1967. Whether employee 
injured in course of “‘horseplay’’ was acting 
reasonably at time of his injury was a question 
of fact beyond power of reviewing court to 
disturb. Labor Code, § 3600. 

Argonaut Ins. Co. v. Workmen’s Compensa- 

tion Appeals Bd., 55 Cal.Rptr. 810, 247 
Cal.App.2d 669. 


Cal.App. 5 Dist. 1972. Determination as to 
whether a disability results in whole or in part 
from the normal progress of a preexisting dis- 
ease or represents fully compensable aggrava- 
tion of preexisting condition is question of fact, 
and board’s decision thereon must be supported 
by substantial evidence, it cannot rest on expert 
medical examiners’ reports and opinions which 
are speculative or founded on incorrect legal 
theories. West's Ann.Labor Code, § 4663. 

Fowler v. Workmen's Comp. Appeals Bd., 

99 Cal.Rptr. 609, 22 Cal.App.3d 756. 


1717. Remote and proximate consequences. 


Library references 
C.J.S. Workmen's Compensation § 610. 


Cal.App. 2 Dist. 1985. Whether employ- 
ee’s injury is proximately caused by his employ- 
ment for purpose of workers’ compensation, is 
question of fact. 

Guerra v. Workers’ Comp. Appeals Bd., 214 

Cal.Rptr. 58, 168 Cal.App.3d 195. 


Cal.App. 5 Dist. 1981. Causation is a ques- 
tion of fact unless the issue is so clear that 
reasonable minds could not differ. 

Smith v. Workers’ Comp. Appeals Bd., 176 

Cal.Rptr. 843, 123 Cal.App.3d 763. 


1718. Arising out of and in the course of 
employment. 
Library references 
C.J.S. Workmen’s Compensation § 611. 


C1719. In general. 


Cal. 1983. Whether an employee has en- 
tered the area of his employment involves a 
factual determination to be made in light of 
circumstances in a compensation case. West's 
Ann.Cal.Labor Code § 3600. 

Parks v. Workers’ Comp. Appeals Bd., 660 

P2d 382) 190\Cal.Rotr 58) 3s) Caled 
585. 


Cal.App. 1 Dist. 1990. Determination of 
what minimum factual elements must be estab- 
lished to invoke presumption under Labor Code 
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section authorizing compensation of active fire 
fighters who develop cancer is question of law 
that is reviewable by courts. West's 
Ann.Cal.Labor Code § 3212.1. 

Zipton v. Workers’ Comp. Appeals Bd., 267 
Cal.Rptr. 431, 218 Cal.App.3d 980, re- 
hearing denied, modified, and review de- 
nied. 


Cal.App. 1 Dist. 1983. Question of exis- 
tence of “reasonable expectancy” within mean- 
ing of workers’ compensation provision that no 
recovery may be had where injury arises from 
voluntary participation in athletic activities, un- 
less athletic activities are either reasonable ex- 
pectancy of, or expressly or impliedly required 
by, the employment is question of law, not of 
fact. West's Ann.Cal.Labor Code § 3600(a)(8). 

Ezzy v. Workers’ Comp. Appeals Bd., 194 

Cal.Rptr. 90, 146 Cal.App.3d 252. 


Cal.App. 1 Dist. 1968. Whether an em- 
ployee’s work contributes to his injury is ques- 
tion of fact for determination of Workmen’s 
Compensation Appeals Board. West’s Ann.La- 
bor Code, § 3600. 

Bingham v. Workmen's Compensation Ap- 

peals Bd., 68 Cal.Rptr. 410, 261 Cal. 
App.2d 842. 


Cal.App. 2 Dist. 1984. | Where _ pertinent 
facts are not in dispute, question whether em- 
ployee sustained injury in scope of his employ- 
ment presents question of law, and reviewing 
court is not bound by conclusionary findings on 
that issue by Workers’ Compensation Appeals 
Board. 

Perez v. Workers’ Comp. Appeals Bd., 199 

Cal.Rptr. 280, 152 Cal.App.3d 60. 


Cal.App. 2 Dist. 1969. Inasmuch as there 
was no real dispute between parties as to facts, 
question of whether injury was suffered in 
course of employment was one of law so that 
purported finding of fact on that question by 
appeals board was not binding on court. 

Rausch v. Workmen's Compensation Ap- 

peals Bd., 79 Cal.Rptr. 148, 274 Cal. 
App.2d 357. 


Cal.App. 2 Dist. 1969. Whether employ- 
ment proximately caused or accelerated disease 
process or precipitated collapse of heart from 
preexisting disease before normal progressive 
developments would have resulted in its col- 
lapse is question of fact, for determination of 
which board must necessarily depend on rea- 
soned opinion of experts. 

Fontno v. Workmen’s Compensation Ap- 

peals Bd., 78 Cal.Rptr. 291, 273 Cal. 
App.2d 684. 


Cal.App. 3 Dist. 1954. Where facts in 
workmen’s compensation proceeding were 
without dispute, issue as to whether employee 
had been injured in course of employment was 


one of law, unless opposing inferences could be 
drawn. West's Ann.Labor Code, § 3600. 
Winter v. Industrial Acc. Commission, 276 
P.2d 689, 129 Cal.App.2d 174. 


Cal.App. 3 Dist. 1952. Whether an em- 
ployee’s injury occurred in course of his em- 
ployment is a question of fact to be determined 
in light of circumstances of the particular case. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 239 P.2d 477, 108 Cal. 
App.2d 632. 


Cal.App. 4 Dist. 1984. In applying bifur- 
cated test for determining whether an off-duty 
activity is a reasonable expectancy of employ- 
ment, determination of employee's subjective 
belief is question of fact, whereas question of 
whether employee’s expectancy is objectively 
reasonable is one of law. West's Ann.Cal.Labor 
Code §§ 3600, 3600(a)(8). 

Meyer v. Workers’ Comp. Appeals Bd., 204 

Cal.Rptr. 74, 157 Cal.App.3d 1036. 


Cal.App. 4 Dist. 1978. Minor acts of horse- 
play are not deemed assented to by the employ- 
er as a matter of law. West's Ann.Labor Code, 
§ 3600. 

Hodges v. Workers’ Comp. Appeals Bd., 

147 Cal.Rptr. 546, 82 Cal.App.3d 894. 


Cal.App. 5 Dist. 1986. Where there is no 
real dispute as to facts, question of whether 
injury was suffered in course of employment is 
one of law in workers’ compensation proceed- 
ing. 
Gonzalez v. W.C.A.B., 230 Cal.Rptr. 649, 
186 Cal.App.3d 514, review denied. 


Cal.App. 5 Dist. 1978. Where facts are not 
in dispute, but only lega! result which flowed 
therefrom, it therefor becomes a matter of law 
as to whether connection between an assault on 
an employee and his employment is the contrib- 
utory cause of the injury. West's Ann.Labor 
Code, § 5952. 

Murphy v. Workers’ Comp. Appeals Bd., 

150 Cal.Rptr. 561, 86 Cal.App.3d 996. 


Cal.App. 5 Dist. 1965. Question of wheth- 
er applicant for workmen’s compensation sus- 
tained any injury in course of his employment is 
purely question of fact. 

Foremost Dairies, Inc. v. Industrial Acc. 

Commission, 47 Cal.Rptr. 173, 237 Cal. 
App.2d 560. 


1720. —— Going to or from work. 


Cal. 1965. The point at which an employ- 
ee is no longer “‘going or coming” to and from 
his place of work and has entered the area of 
his employment involves factual determination. 

Greydanus v. Industrial Acc. Commission, 

407 P.2d 296, 47 Cal.Rptr. 384, 63 Cal.2d 
490. 
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Cal.App. 5 Dist. 1980. Point at which an 
employee is no longer “going or coming” and 
has entered the area of his employment so as to 
be covered by workers’ compensation involves a 
factual determination. 

Lefebvre v. Workers’ Comp. Appeals Bd., 

165 Cal.Rptr. 246, 106 Cal.App.3d 745. 


©1721. Intoxication and serious and willful 
misconduct of employee. 


Library references 
C.J.S. Workmen’s Compensation § 612. 


Cal.App. 1 Dist. 1953. Evidence that em- 
ployer’s district manager asked employee to 
accompany manager to bar to watch manager 
collect bill for employer and knowing employ- 
ee’s past weakness in reference to liquor, man- 
ager, during employee’s working hours, pur- 
chased drinks and participated in rounds of 
drinks purchased by employee, knowing that 
employee had to drive on main highway, raised 
question for Industrial Accident Commission in 
proceeding to recover compensation for death 
of employee as result of automobile accident 
whether employer was estopped to rely on de- 
fense that employee was intoxicated at time of 
accident. West’s Ann.Labor Code, §§ 6400, 
6402. 

Tate v. Industrial Acc. Commission, 261 

P.2d 759, 120 Cal.App.2d 657. 


€=1722. Amount and period of compensation. 


Library references 
C.J.S. Workmen’s Compensation § 613. 


1723. —— In general. 


Cal. 1953. Final determination as to 
whether an employee is entitled to workmen's 
compensation, the amount of such compensa- 
tion, and the period during which he is eligible 
therefor, must be made by the Industrial Acci- 
dent Commission. 

Garcia v. Industrial Acc. Commission, 263 

P.2d 8, 41 Cal.2d 689. 


Cal. 1953. Whether in any given case ‘“‘ser- 
ious and wilful misconduct”, within the purview 
of Workmen's Compensation Act provision for 
additional allowance to injured employee, is 
shown inherently presents questions of both fact 
and law; and insofar as issues relate to credibil- 
ity of witnesses, persuasiveness or weight of 
evidence and resolving of conflicting inferences, 
questions are of fact; but what minimum factu- 
al elements must be proven in order to consti- 
tute “serious and wilful misconduct’, and the 
sufficiency of the evidence to that end, are 
questions of law. West's Ann.Labor Code, 
§ 4553. 

Mercer-Fraser Co. v. Industrial Acc. Com- 

mission, 251 P.2d 955, 40 Cal.2d 102. 


Cal.App. 2 Dist. 1979. While weight of evi- 
dence in support of a claim of misconduct 
presents an issue of fact for resolution by the 
Workers’ Compensation Appeals Board, deter- 
mination of minimum elements necessary to 
constitute serious and willful misconduct pres- 


ents question of law for the courts. West's 
Ann.Labor Code, § 4553. 
Johns-Manville Sales Corp. v. Workers’ 


Comp. Appeals Bd., 158 Cal.Rptr. 463, 96 
Cal.App.3d 923. 


Cal.App. 2 Dist. 1961. Whether it would 
have been futile for a compensation applicant to 
make a further request to employer's insurer for 
medical care, after insurer had refused to give 
him such care, was a fact question to be decided 
by the commission on application of applicant 
for an award for self-procured medical treat- 
ment. West’s Ann.Labor Code, § 4600. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 10 Cal.Rptr. 566, 188 Cal. 
App.2d 656. 


Cal.App. 2 Dist. 1958. Question whether 
wilful failure of employer to secure payment of 
compensation, so as to render employer liable 
for increased compensation under the Work- 
men’s Compensation Act is shown, inherently 
presents questions of both fact and law, and in 
so far as issues may relate to credibility of 
witnesses, persuasiveness or weight of evidence 
and resolving of conflicting inferences, ques- 
tions are of fact, but as to what minimum 
factual elements must be proven in order to 
constitute wilful failure to secure payment of 
compensation, and sufficiency of evidence to 
that end, the questions are of law. West's 
Ann.Labor Code, 8§ 4554, 5953. 

Goodhew v. Industrial Acc. Commission, 

320 P.2d 515, 157 Cal.App.2d 252. 


Cal.App. 3 Dist. 1963. Claim of serious 
and wilful misconduct, which will justify in- 
creased compensation award, raises issues of 
law as well as of fact, and issues relating to 
credibility of witnesses, weight of evidence, and 
resolution of conflicting inferences are fact 
questions, but what minimum factual elements 
must be proven to constitute serious and wilful 
misconduct and sufficiency of evidence to that 
end are questions of law. West's Ann.Labor 
Code, § 4553. 

Dowden v. Industrial Acc. Commission, 35 

Cal.Rptr. 541, 223 Cal.App.2d 124. 


Cal.App. 3 Dist. 1951. In proceeding to re- 
cover workmen's compensation, question of 
whether injury to employee was caused by the 
serious and wilful misconduct of employer is 
essentially one of fact. 

Chick v. Industrial Acc. Commission, 237 

P.2d 8, 107 Cal.App.2d 292. 
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Since question of whether injury to employ- 
ee was caused by the serious and wilful miscon- 
duct of employer is essentially a question of 
fact, determination of Industrial Accident Com- 
mission will not be disturbed on review if it has 
any evidentiary support. 

Chick v. Industrial Acc. Commission, 237 

P.2d 8, 107 Cal.App.2d 292. 


1724. —— Compensation for disability. 


Cal. 1980. In workers’ compensation pro- 
ceedings wherein apportionment of disability to 
nonindustrial causes is sought, question of ap- 
portionment is one of fact, and in making its 
determination, the Workers’ Compensation Ap- 
peals Board must rely on substantial evidence. 
West's Ann.Labor Code, § 4663. 

Pullman Kellogg v. Workers’ Comp. Ap- 

peals Bd., 605 P.2d 422, 161 Cal.Rptr. 
783, 26 Cal.3d 450. 


Cal.App. 1 Dist. 1976. Question of over- 
lapping disabilities is one of fact. West's 
Ann.Labor Code, § 4750. 

Bookout v. Workmen's Comp. Appeals Bd., 

132 Cal.Rptr. 864, 62 Cal.App.3d 214. 


Cal.App. 1 Dist. 1969. Percent of total dis- 
ability sustained by a workmen’s compensation 
claimant is a question of fact. 

Gaiera v. Workmen’s Compensation Ap- 

peals Bd., 76 Cal.Rptr. 656, 271 Cal. 
App.2d 246. 


Cal.App. 1 Dist. 1964. Whether injury to 
workmen's compensation claimant is perma- 
nent is fact question for determination of Indus- 
trial Accident Commission, and the determina- 
tion is final and conclusive if supported by any 
substantial evidence. West's Ann.Labor Code, 
§ 4751. 

Subsequent Injuries Fund v. Industrial Acc. 

Commission, 37 Cal.Rptr. 844, 226 Cal. 
App.2d 136. 


Cal.App. 1 Dist. 1955. Question whether 
compensation applicant's permanent disability 
results from effects of accident, including aggra- 
vating effect of accident upon pre-existing dis- 
ease, or whether disability or part thereof re- 
sulted from normal progress of a pre-existing 
disease is a question of fact for determination by 
Industrial Accident Commission. 

Bowler v. Industrial Acc. Commission, 287 

P.2d 562, 135 Cal.App.2d 534. 


Cal.App. 1 Dist. 1951. Percentage of total 
permanent disability sustained by employee 
presents question of fact, and commission's de- 
cision thereon in compensation proceedings is 
not subject to review by courts unless palpably 
contrary to undisputed evidence, and court has 
no power to disturb such action provided there 


was any evidence before commission to justify 
such finding. 
New Amsterdam Cas. Co. v. Industrial Acc. 
Commission of Cal., 238 P.2d 1046, 108 
Cal.App.2d 502. 


Cal.App. 1 Dist. 1951. The determination 
of percentage of disability of employee is a 
question of fact and is left to the discretion of 
the Industrial Accident Commission, and _ its 
determination is not subject to review unless 
palpably contrary to undisputed fact. West's 
Ann.Labor Code, § 4660. 
Bethlehem Pacific Coast Steel Corporation 
v. Industrial Accident Commission, 235 
P.2d 125, 106 Cal.App.2d 373. 


Cal.App. 2 Dist. 1981. In workers’ com- 
pensation proceedings wherein apportionment 
of disability to nonindustrial causes is sought, 
question of apportionment is one of fact, and in 
making its determination, Workers’ Compensa- 
tion Appeals Board must rely on substantial 
evidence. West’s Ann.Labor Code § 4663. 

Calhoun v. Workers’ Comp. Appeals Bd., 

179 Cal.Rptr. 198, 127 Cal.App.3d 1. 


Cal.App. 2 Dist. 1967. Question of wheth- 
er any portion of workmen’s compensation 
claimant's injury is attributable to nonindustrial 
causes is a question of fact upon which the 
decision of the appeals board is conclusive if its 
finding is supported by the evidence. West's 
Ann.Labor Code, § 4663. 

Heath v. Workmen’s Compensation Appeals 

Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
23.5% 


Cal.App. 2 Dist. 1965. Whether disability 
of claimant is due entirely to injury, including 
aggravating effect of injury on pre-existing con- 
dition, or partly due to continuance or normal 
progress of pre-existing condition is question of 
fact for Industrial Accident Commission to de- 
termine, but question generally can only be 
determined by medical testimony. 

Southern California Edison Co. v. Industri- 

al Acc. Commission, 48 Cal.Rptr. 46, 238 
Cal.App.2d 567. 


Cal.App. 3 Dist. 1965. Percentage of dis- 
ability is a question of fact and Industrial Acci- 
dent Commission’s determination of this fact 
founded upon substantial evidence is binding 
upon reviewing court. 

Janet v. Industrial Acc. Commission, 47 

Cal.Rptr. 829, 238 Cal.App.2d 491. 


Cal.App. 3 Dist. 1955. The Industrial Acci- 
dent Commission can find from the evidence a 
percentage of disability less than the percentage 
allowed for “‘slight’’ spinal impairment as 
shown in the permissive schedule adopted by 
commission pursuant to the workmen’s com- 
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pensation law. West's Ann.Labor Code, 
8§ 4660(b), 4662. 
Vincent v. Industrial Acc. Commission, 289 


P.2d 246, 136 Cal.App.2d 679. 


Where the Industrial Accident Commission 
was confronted with divergent views as to ex- 
tent of loss of function of employee's back, 
commission could make a determination within 
the range of the evidence as to the degree of 
disability. West's Ann.Labor Code, § 4660(b). 

Vincent v. Industrial Acc. Commission, 289 

P.2d 246, 136 Cal.App.2d 679. 


Cal.App. 4 Dist. 1969. Whether disability 
is partially due to normal progress of disease is 
an issue of fact which Board may resolve on 
basis of expert medical opinion, if such expert 
opinion discloses facts indicating relationship 
between applicant’s disability and what would 
have been normal progress of applicant’s preex- 
isting condition in absence of his industrial 
injury. 

Spillane v. Workmen’s Compensation Ap- 

peals Bd., 74 Cal.Rptr. 671, 269 Cal. 
App.2d 346. 


Cal.App. 5 Dist. 1987. Whether a tempo- 
rary total disability has become “‘permanent’’ 
and “stationary” is purely a question of fact to 
be determined from evidence. 

Robinson vy. Workers’ Comp. Appeals Bad., 

239 Cal.Rptr. 841, 194 Cal.App.3d 784, 
review denied. 


Cal.App. 5 Dist. 1968. Whether disability 
is apportionable because it results in part from 
normal progress of preexisting condition or rep- 
resents fully compensable aggravation of preex- 
isting condition or disease is question of fact for 
Workmen’s Compensation Appeals Board. 

Peterson v. Workmen’s Compensation Ap- 

peals Bd., 72 Cal.Rptr. 545, 266 Cal. 
App.2d 818. 


©1725. —— Minimizing injury. 


Cal. 1965. Issue as to what elements must 
be present to constitute employer's willful mis- 
conduct is one of law. West’s Ann.Labor Code, 
§ 4553. 

Rogers Materials Co. v. Industrial Acc. 

Commission, 408 P.2d 737, 48 Cal.Rptr. 
129, 63)Cal2d 717, 


Cal.App. 2 Dist. 1956. Question as to 
whether deceased workman's refusal to accept 
blood transfusion had been unreasonable, in 
light of all circumstances, including his reli- 
gious beliefs, was question of fact to be deter- 
mined by Commission in compensation case. 
West’s Ann.Labor Code, § 4056. 

Martin v. Industrial Acc. Commission, 304 

P.2d 828, 147 Cal.App.2d 137. 


1726. Proceedings to secure compensation. 


Library references 
C.J.S. Workmen’s Compensation § 620. 


Cal. 1970. Whether city of San Francisco 
charter provision relating to furnishing of medi- 
cal treatment to disabled employees was reason- 
ably relied upon by employee as entitling him to 
medical treatment for injuries of permanent or 
extended and uncertain duration without apply- 
ing to Appeals Board or without regard to any 
period of limitations was a question of fact for 
determination by Workmen's Compensation Ap- 
peals Board to which employee, who had been 
receiving disability allowances from city, ap- 
plied for disability benefit under state law and 
asserted that city was estopped to assert statute 
of limitations with respect to workmen’s com- 
pensation claim. West’s Ann.Labor Code, 
§ 3207. 

City etc. of San Francisco v. Workmen's 

Comp. App. Bd., 472 P.2d 459, 88 Cal. 
Rptr. 371, 2 Cal.3d 1001. 


Whether letter from city to disabled city 
employee regarding his retirement and the fur- 
nishing of medical care constituted a continuing 
offer of medical services unrestricted by any 
period of limitations contained in Labor Code 
or whether employee reasonably believed the 
same and relied upon and to his detriment were 
questions of fact which should be determined by 
Workmen's Compensation Appeals Board to 
which employee had applied for disability bene- 
fits claiming that city was estopped from assert- 
ing statute of limitations. West’s Ann.Labor 
Code, § 3207. 

City etc. of San Francisco v. Workmen’s 

Comp. App. Bd., 472 P.2d 459, 88 Cal. 
Rptr. 371, 2 Cal.3d 1001. 


Cal. 1968. Whether an employee should 
have known in exercise of reasonable diligence 
that his disability was result of his employment 
so as to begin running of statute of limitations 
for commencing compensation proceeding is a 
question of fact and employer has burden of 
proof on that issue and burden is not sustained 
merely by showing that employee knew he had 
some symptoms. West's Ann.Labor Code, 
§§ 5405(a), 5412. 

Chambers v. Workmen’s Compensation Ap- 

peals Bd., 446 P.2d 531, 72 Cal.Rptr. 651, 
69 Cal.2d 556. 


Cal.App. 1 Dist. 1953. Whether employer 
was estopped in compensation case from rely- 
ing on defense that employee was intoxicated at 
time of death, was a question of fact and not of 
law. West's Ann.Labor Code, §§ 3600, 5705. 

Tate v. Industrial Acc. Commission, 261 

P.2d 759, 120 Cal.App.2d 657. 


Cal.App. 2 Dist. 1982. Question whether 
an employee had knowledge or should have had 
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knowledge that his disability was work related 
more than one year prior to his filing of work- 
ers’ compensation claim is one of fact, and the 
trier of fact’s determination should be upheld 
absent a lack of credible evidence to support it. 
West's Ann.Labor Code §§ 4600, 5405, 5412. 
County of Los Angeles v. Workers’ Comp. 
Appeals Bd., 185 Cal.Rptr. 419, 135 Cal. 
App.3d 567. 


Cal.App. 2 Dist. 1973. Whether an injury, 
caused either by immediate application of force 
or by past repetitive trauma, is to be treated as 
specific (occurring as a result of one incident or 
exposure) or cumulative (occurring as repetitive 
mentally or physically traumatic activities ex- 
tending over a period of time) is an issue of fact 
to be resolved by Workmen’s Compensation 
Appeals Board and, if supported by substantial 
evidence, decision on issue will be considered 
as conclusive on review. West’s Ann.Labor 
Code, §§ 5952, 5953. 

Aetna Cas. & Surety Co. v. Workmen's 

Comp. Appeals Bd., 110 Cal.Rptr. 780, 35 
Cal.App.3d 329. 


Cal.App. 3 Dist. 1954. When silicosis had 
progressed to a point which constituted com- 
pensable disability and when claimant knew or 
should have known of his condition were essen- 
tially questions of fact for Industrial Accident 
Commission. 

Globe Indem. Co. v. Industrial Acc. Com- 

mission, 271 P.2d 149, 125 Cal.App.2d 
763. 


Cal.App. 4 Dist. 1985. Date on which em- 
ployee knew, or in exercise of reasonable dili- 
gence should have known, that his disability 
was caused by his employment so as to begin 
the statute of limitations for commencing com- 
pensation proceeding was question of fact to be 
determined by Workers’ Compensation Appeals 
Board. West's Ann.Cal.Labor Code 8§ 5405(a), 
5412. 

Nielsen v. Workers’ Comp. Appeals Bd., 

210 Cal.Rptr. 843, 164 Cal.App.3d 918. 


Cal.App. 5 Dist. 1985. Whether employee 
knew or should have known his disability was 
industrially caused was a question of fact, for 
purposes of statutory limitations period on a 
workers’ compensation claim. West's 
Ann.Cal.Labor Code §§ 5405(a), 5412. 

City of Fresno v. Workers’ Comp. Appeals 

Bd., 209 Cal.Rptr. 463, 163 Cal.App.3d 
467. 


4, JURY TRIAL. 


©1727. In general. 


Library references 
C.J.S. Workmen's Compensation § 621. 


Cal.App. 2 Dist. 1976. A jury trial is not 
available to the employer in a workers’ compen- 
sation Case. 

Kelly v. Trans Globe Travel Bureau, Inc., 

131 Cal.Rptr. 488, 60 Cal.App.3d 195. 


Cal.App. 6 Dist. 1998. In wrongful death 
action, jury question was presented as to wheth- 
er defendant city was decedent's special em- 
ployer so that it could invoke exclusive remedy 
defense under Worker’s Compensation Act; de- 
cedent was reserve police officer for another 
city and, at time of his death, was acting as a 
role player in a training exercise for a regional 
SWAT team comprised of officers from his own 
city, defendant city, and a third city, and though 
defendant lacked the power to discharge dece- 
dent from his position as a reserve police offi- 
cer, one of its officers had some control over his 
role playing and it did have the power to re- 
move him from his role playing duties. West's 
Ann.Cal.Labor Code §§ 3601(a, b), 3602(a). 

Brassinga v. City of Mountain View, 77 

Cal.Rptr.2d 660, 66 Cal.App.4th 195, re- 
hearing denied. 


1728. Instructions. 


Library references 
C.J.S. Workmen’s Compensation § 623. 


Cal.App. 2 Dist. 1976. While instruction 
proposed by plaintiff was not a model of what 
an instruction on the law of return to scope of 
employment should be, where it nevertheless 
encompassed the elements of intent and special 
and temporal relationships that govern the ulti- 
mate determination, and remainder of proposed 
instruction, while unnecessary to a proper state- 
ment of the law, was neither incorrect nor 
misleading in the context of the case at bench, 
trial court was obligated either to give the 
proposed instruction or to modify it to eliminate 
the surplusage. 

Kelly v. Trans Globe Travel Bureau, Inc., 

131 Cal.Rptr. 488, 60 Cal.App.3d 195. 


©1729. Verdict and findings. 


Library references 
C.J.S. Workmen's Compensation § 624. 


5. REFERENCE. 
1730. In general. 


Library references 
C.J.S. Workmen's Compensation § 625. 


Cal. 1971. When person requesting rating 
from rating bureau is referee, his description of 
the factors of disability are, in effect, findings of 
fact as to the nature and extent of the disability. 

U.S. Auto Stores v. Workmen's Comp. App. 

Bd., 482 P.2d 199, 93 Cal.Rptr. 575, 4 
Ca].3d 469. 
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Cal. 1962. Referee to whom panel as- 
signed case for hearing to cross-examine rating 
expert and present evidence rebutting his rec- 
ommendation, was not limited to those stated 
purposes, and he had authority to admit a 
medical report submitted by employee and to 
hear testimony rebutting such record, all of 
which became part of the record, and the panel 
was obligated to consider the report. West's 
Ann.Labor Code, § 5307. 

Fibreboard Paper Prod. Corp. v. Industrial 

Acc. Com’n., 372 P.2d 321, 22 Cal.Rptr. 
489, 57 Cal.2d 844. 


Cal.App. 1 Dist. 1976. Specialist for dis- 
ability rating bureau, consulted by Workers’ 
Compensation Appeals Board for purpose of 
evaluating one or more permanent disabilities 
in disability proceeding, is not trier of fact in 
such proceeding, but expert witness whose testi- 
mony consists of rating he recommends, and 
Board, which is trier of fact, is not bound by it. 
West's Ann.Labor Code, § 4660(b, c). 

Mihesuah v. Workers’ Comp. Appeals Bd., 

127 Cal.Rptr. 688, 55 Cal.App.3d 720. 


Although Workers’ Compensation Appeals 
Board commonly adopts recommended rating 
of specialist for permanent disability rating bu- 
reau, it is not bound by extent to which such 
specialist has followed multiple disabilities rat- 
ing schedule, or has departed from it, in arriv- 
ing at his recommendation to Board respecting 
rating for one or more permanent disabilities. 
West’s Ann.Labor Code, § 4660(b, c). 

Mihesuah v. Workers’ Comp. Appeals Bd., 

127 Cal.Rptr. 688, 55 Cal.App.3d 720. 


Where “‘‘overlap”’ exists between two factors 
of permanent disability caused by single acci- 
dent and where composite rating is requested of 
permanent disability rating bureau, rating 
which emerges rests upon extent of “‘overlap”’ 
as assessed by rating specialist in exercise of his 
expert judgment with tabulated formula serving 
as ‘guide’; specialist’s judgment need not yield 
to composite rating tabulated, but factor of 
overlap is adequately taken into account when 
specialist enters table after having rated sepa- 
rate factors of disability according to his judg- 
ment as to each; composite rating shown in 
table by juxtaposition of two separate threshold 
ratings operates as ceiling upon final rating 
which specialist may reach; final rating, howev- 
er, is product of specialist's further judgment, 
exercised within limits imposed by table, ac- 
cording to his assessment of presence and de- 
gree of “‘overlap,” not necessarily composite 
figure shown in table. West's Ann.Labor Code, 
§§ 4658, 4660(b, c). 

Mihesuah v. Workers’ Comp. Appeals Bd., 

127 Cal.Rptr. 688, 55 Cal.App.3d 720. 


Multiple disabilities rating schedule served 
only as “guide’’ to specialist for permanent 


disability rating bureau, and fact that such 
schedule indicated rating of 92% on combined 
multiple disability ratings of 69% and 56% did 
not preclude specialist from exercising his own 
judgment to arrive at 70% standard rating after 
considering extent to which permanent disabili- 
ties overlapped. West's Ann.Labor Code, 


~§§ 4658, 4660(b, c). 


Mihesuah v. Workers’ Comp. Appeals Bd., 
127 Cal.Rptr. 688, 55 Cal.App.3d 720. 


Cal.App. 1 Dist. 1972. When instructions 
containing board’s description of factors of dis- 
ability to rating bureau are not supported by 
evidence, the recommended rating must be set 
aside. West’s Ann.Labor Code, 8 4660. 

Dalen v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 128, 26 Cal.App.3d 497. 


Claimant was entitled to show that his actu- 
al duties did not conform to duties contemplat- 
ed under generic term ‘House wrecker’ as 
found in schedule for rating permanent disabili- 
ties though referee requested a rating on basis 
of occupational classification of ‘“‘House wreck- 
er.’ West’s Ann.Labor Code, § 4660(b). 

Dalen v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 128, 26 Cal.App.3d 497. 


Where categorization of ‘““‘House wrecker” 
placed claimant in a group with duties which 
were described as less arduous than those 
duties which his testimony showed he was en- 
gaged in at time of his injury and consideration 
of his actual duties might result in placing him 
in an occupation group number which would 
produce a higher disability percentage rating, 
referee and board arbitrarily disregarded specif- 
ic evidence and findings in relation to claim- 
ant’s occupation. West's Ann.Labor Code, 
§ 4660. 

Dalen v. Workmen's Comp. Appeals Bd., 

103 Cal.Rptr. 128, 26 Cal.App.3d 497. 


Employee is entitled to be rated for occupa- 
tion which carries highest factor in computation 
of disability. 

Dalen v. Workmen's Comp. Appeals Bd., 

103 Cal.Rptr. 128, 26 Cal.App.3d 497. 


Where duties of employee embrace the 
duties of two forms of occupation, rating should 
be for occupation which carries the higher per- 
centage. West’s Ann.Labor Code, §§ 3202, 
4660. 

Dalen v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 128, 26 Cal.App.3d 497. 


Where rating specialist testified in effect 
that although factors given indicated that claim- 
ant had a marked handicap in mentioned activi- 
ties which would in effect handicap him in 
climbing they did not establish that he was 
precluded from climbing and that additional 
factors relative to preclusion from climbing 
might affect the rating and in view of controver- 
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sy regarding occupational rating, evidence con- 
cerning claimant’s ability to climb should also 
have been submitted to the rating specialist. 
Dalen v. Workmen’s Comp. Appeals Bd., 
103 Cal.Rptr. 128, 26 Cal.App.3d 497. 


Cal.App. 1 Dist. 1971. Referee's summary 
instruction to rating bureau, ‘Rate for disability 
to the back precluding performance of heavy 
work.” did not fully describe each separate 
factor of disability and did not comply with 
Board's rules requiring a full description of 
every factor of disability before proper rating 
may be made; recommended rating submitted 
by rating specialist pursuant to such instruction 
and subsequently adopted by Board could not 
be sustained as to claimant who sustained inju- 
ry to his back when he leaned over to pick up 
towel in course of his employment as janitor. 

Frierson v. Workmen's Comp. Appeals Bd., 

99 Cal.Rptr. 335, 22 Cal.App.3d 164. 


Cal.App. 1 Dist. 1969. Instructions referee 
in workmen's compensation proceeding gives to 
Permanent Disability Rating Bureau are, in ef- 
fect, findings of fact on issues of nature of 
injury, age and occupation of employee, and his 
diminished ability to compete in open market, 
which are factors to be taken into account by 
rating schedule. West's Ann.Labor Code, 
§ 4660. 

Gaiera v. Workmen's Compensation Ap- 

peals Bd., 76 Cal.Rptr. 656, 271 Cal. 
App.2d 246. 


If a workmen's compensation claimant ob- 
jects to the percentage rating of disability itself, 
his recourse is to cross-examine the rating ex- 
pert and offer rebuttal evidence to show that the 
recommended rating is not appropriate in that 
the rating expert did not take into consideration 
all of the factors set forth in the referee's in- 
structions. West’s Ann.Labor Code, 8§ 4660, 
5704. 

Gaiera v. Workmen’s Compensation Ap- 

peals Bd., 76 Cal.Rptr. 656, 271 Cal. 
App.2d 246. 


Cal.App. 2 Dist. 1984. Referees of Work- 
ers’ Compensation Appeals Board are officers of 
judicial system performing judicial functions 
and are ‘judges’ for purposes of Code of Judi- 
cial Conduct and, as such, they are subject to 
same rules and constraints in performance of 
duties of their office and in their adjudicative 
responsibilities as are judges of other courts. 
West’s Ann.Cal.Labor Code §8§ 5307, 5309, 
5310; Code of Jud.Conduct, Canon | et seq. 

Fremont Indemnity Co. v. Workers’ Comp. 

Appeals Bd., 200 Cal.Rptr. 762, 153 Cal. 
App.3d 965. 


Cal.App. 2 Dist. 1979. Fact that Workers’ 
Compensation Appeals Board judge, instead of 
making findings of fact and conclusions upon 


evidence as to nature and extent of claimant's 
actual physical impairment, simply referred 
medical examiner's report to ratings specialist 
indicated that such judge did not consider all of 
evidence relative to physical impairment of 
claimant but permitted rater to decide among 
evidentiary facts and such procedure was im- 
proper. West’s Ann.Labor Code, § 4660. 
Universal City Studios, Inc., v. Worker’s 
Comp. Appeals Bd., 160 Cal.Rptr. 597, 99 
Cal.App.3d 647. 


Cal.App. 2 Dist. 1977. Where police offi- 
cer had been determined to have moderate 
heart disease and had been placed in classifica- 
tion involving patients with cardiac disease 
whose ordinary physical activities should be 
markedly restricted, some work restrictions 
should be included in factors of heart disability 
determined by Workers’ Compensation Appeals 
Board and sent to rating specialist for evalua- 
tion. 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 139 Cal.Rptr. 802, 72 Cal. 
App.3d 13. 


It would be improper for physician in eval- 
uating permanent disability resulting from sub- 
sequent injuries to omit from his report factors 
of subsequent disability which did not overlap 
with prior disability. 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 139 Cal.Rptr. 802, 72 Cal. 
App.3d 13. 


Cal.App. 2 Dist. 1971. It was incumbent 
upon workmen’s compensation appeals board 
to describe disability in full on face of its re- 
quest to rating bureau for permanent rating. 

Ascough v. Workmen’s Comp. Appeals Bd., 

98 Cal.Rptr. 357, 21 Cal.App.3d 248. 


If all individual physical and mental abnor- 
malities resulting from injury are not listed as 
factors by workmen’s compensation appeals 
board on its request for permanent rating, re- 
sulting rating is not a proper one. 

Ascough v. Workmen's Comp. Appeals Bd., 

98 Cal.Rptr. 357, 21 Cal.App.3d 248. 


Cal.App. 2 Dist. 1971. Description by the 
workmen's compensation appeals board of the 
factors of disability in its instructions to the 
rating bureau constituted, in effect, findings of 
fact as to the nature and extent of the disability. 

Franklin v. Workmen’s Comp. Appeals Bd., 

96 Cal.Rptr. 201, 18 Cal.App.3d 682. 


In light of report by independent medical 
examiner that, because of subjective symptoms 
of pain, petitioner could not work for more than 
an hour at a time or function at all after 3:00 
p.m., and that he was dependent on medication 
for relief, description of petitioner's condition, 
in instructions by the appeals board to the 
rating bureau, only in terms of “‘semi-sedentary 
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work requiring the use of chairback type brace’’ 
was inadequate and incomplete, ignoring facts 
which were shown by the evidence, such that 
award based thereon could not stand. 
Franklin v. Workmen’s Comp. Appeals Bd., 
96 Cal.Rptr. 201, 18 Cal.App.3d 682. 


Cal.App. 2 Dist. 1970. | Where claimant 
suffered permanent disability from injury to leg, 
work restrictions recommended by medical ex- 
perts because of the injury could not be exclud- 
ed from instructions to rating bureau on ground 
that restrictions were prophylactic in nature 
and not imposed by reason of the disability. 

Luchini v. Workmen’s Comp. App. Bd., 86 

Cal.Rptr. 453, 7 Cal.App.3d 141. 


Appeals Board cannot rely on administra- 
tive rating procedure to deny claimant disability 
award commensurate with disability that he has 
suffered, but must take whatever steps are nec- 
essary to insure that award of permanent dis- 
ability takes fully into consideration work re- 
strictions imposed by treating physicians. 

Luchini v. Workmen’s Comp. App. Bd., 86 

Cal.Rptr. 453, 7 Cal.App.3d 141. 


Cal.App. 2 Dist. 1967. Instructions — by 
Workmen’s Compensation Appeals Board to rat- 
ing bureau are, in effect, findings of fact on 
issues involved in determination of percentage 
of permanent disability, unless or until super- 
seded by later findings. 

Fidelity & Cas. Co. of New York v. Work- 

men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


Instructions to the permanent disability rat- 
ing bureau setting forth the factors of disability 
and the recommended rating must be served on 
the parties. West's Ann.Labor Code, § 4660. 

Fidelity & Cas. Co. of New York v. Work- 

men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


Service on parties of instructions by referee 
to permanent disability rating bureau informs 
parties of the exact criteria which are to be 
considered in rating the percentage of disability 
in a particular case. 

Fidelity & Cas. Co. of New York v. Work- 

men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


If party’s objection to decision of perma- 
nent disability rating bureau is not to the state- 
ment of age, occupation, or disability deter- 
mined by bureau but only to the percentage 
rating itself, party's recourse is to cross-examine 
the rating expert and to offer rebuttal evidence 
to show that the recommended rating is not 
appropriate. West's Ann.Labor Code, 
§ 4660(a). 

Fidelity & Cas. Co. of New York v. Work- 

men's Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


Specialist rating claimant's disability may 
be cross-examined before permanent disability 
rating bureau as to whether specialist has taken 
into consideration all the factors set forth in the 
instructions, has used an occupational classifi- 
cation other than that found by the trier of fact, 
or has applied an inappropriate standard sched- 
ule to the specified factors of disability. West's 
Ann.Labor Code, § 4660. 

Fidelity & Cas. Co. of New York v. Work- 

men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


At hearing for cross-examination of rating 
expert it is normally too late to present evidence 
bearing on the employee's disability or occupa- 
tion. West’s Ann.Labor Code, § 4660. 

Fidelity & Cas. Co. of New York v. Work- 

men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


Inasmuch as rating specialist must consider 
no more and no less than the information pro- 
vided to him by the fact finder, his recom- 
mended rating carries no weight if the factors of 
age, occupation or disability are subsequently 
altered. West’s Ann.Labor Code, § 4660. 

Fidelity & Cas. Co. of New York v. Work- 

men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


Where instructions by referee to rating bu- 
reau are not supported by the evidence, the 
granting of reconsideration solely for purposes 
of cross-examination of rating specialist serves 
no purpose other than to delay the matter. 

Fidelity & Cas. Co. of New York v. Work- 

men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


While workmen’s compensation appeals 
board on reconsideration is not bound to accept 
findings of the referee as to disability rating, 
board may not rely on secret findings of the 
probative facts on which the determination of 
the rating depends. 

Fidelity & Cas. Co. of New York v. Work- 

men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


Cal.App. 3 Dist. 1971. After doctor's re- 
port and testimony has proved that claimant is 
entitled to rating of temporary total disability 
and referee gives that rating and his findings 
are justified by evidence, Workmen’s Compen- 
sation Appeals Board does not have power and 
is not justified in annulling findings previously 
made. and in ordering a new medical examina- 
tion. West's Ann.Labor Code, § 5903. 

Gillette v. Workmen’s Comp. Appeals Bd., 

97 Cal.Rptr. 542, 20 Cal.App.3d 312, re- 
hearing denied 97 Cal.Rptr. 893, 20 Cal. 
App.3d 312. 


Cal.App. 3 Dist. 1965. Rating specialists of 
the rating bureau of the Industrial Accident 
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Commission are potential expert witnesses who 
may be examined and cross-examined in work- 
men’s compensation case; their reports are not 
confidential. 
Janet v. Industrial Acc. Commission, 47 
Cal.Rptr. 829, 238 Cal.App.2d 491. 


Cal.App. 4 Dist. 1969. Statute making 
finding or award by referee the finding or 
award of Commission unless reconsideration is 
had is intended to make findings and award of 
referee the findings and award of Commission 
immediately upon filing by referee rather than 
on subsequent approval. West's Ann.Labor 
Code, § 115. 

Myers v. Workmen's Comp. App. Bd., 83 

Cal.Rptr. 427, 2 Cal.App.3d 621. 


Under statute which was applicable when 
referee made and filed award on April 28, 1965 
and which provided that every finding or award 
made and filed by referee is finding or award of 
Commission unless reconsideration is had, find- 
ings and award of referee became findings and 
award of Commission when made and filed and 
continued to be such unless rescinded, altered 
or amended by decision of Appeals Board on 
reconsideration. West's Ann.Labor Code, 
§ 115. 

Myers v. Workmen’s Comp. App. Bd., 83 

Cal.Rptr. 427, 2 Cal.App.3d 621. 


Atty.Gen. 1983. Pro-tempore workers’ 
compensation referees appointed under provi- 
sions of the West’s Ann. Labor Code are im- 
mune from liability under the California Tort 
Claims Act for their discretionary acts within 
the scope of employment to the same extent as 
permanent referees of the Workers’ Compensa- 
tion Appeals Board. 

66 Op.Atty.Gen. 69. 


©1731. Province of arbitrator or referee. 


Library references 
C.J.S. Workmen’s Compensation § 626. 


Cal.App. 2 Dist. 1984. Administrative di- 
rector of Division of Industrial Accidents may 
appoint general referees, who have powers, jur- 
isdiction and authority granted by law, by the 
order of appointment, and by rules of Workers’ 
Compensation Appeals Board. West's 
Ann.Cal.Labor Code §§ 5307, 5309, 5310. 

Fremont Indemnity Co. v. Workers’ Comp. 

Appeals Bd., 200 Cal.Rptr. 762, 153 Cal. 
App.3d 965. 


Cal.App. 5 Dist. 1965. Where referee at re- 
quest of both counsel and in their presence 
inspected one of employer's trucks which was 
represented to be the same one as decedent had 
used at time of alleged injury to leg occurring 
when he struck leg on truck or on crates con- 
tained in it, referee’s view of truck and crates 
constituted independent evidence of anything 


that visual inspection would disclose, including 
likelihood of decedent’s having sustained injury 
as alleged, in workmen’s compensation pro- 
ceeding for death of employee allegedly result- 
ing from injury. 
Foremost Dairies, Inc. v. Industrial Acc. 
Commission, 47 Cal.Rptr. 173, 237 Cal. 
App.2d 560. 


Law Rev. 1952. The function of referees 
under the workmen's compensation law. 
40 C.L.R. 378, 380. 


6. FINDINGS OF FACT AND CONCLUSIONS OF 
LAW BY BOARD, COMMISSION, OR COURT. 


1732. Necessity. 


Library references 
C.J.S. Workmen’s Compensation § 627. 


©1733. —— In general. 


Cal. 1959. Statutory provision that in case 
of temporary partial disability, weekly loss in 
wages should be difference between average 
weekly wage prior to injury and amount injured 
employee would probably be able to earn dur- 
ing disability but that if evidence of exact loss of 
earnings is lacking, weekly loss may be comput- 
ed from proportionate loss of physical ability or 
earning power caused by injury does not in all 
cases require specific findings as to the proba- 
ble earnings or the proportionate loss of physi- 
cal ability or earning power but simply contains 
general instructions to Industrial Accident Com- 
mission as to how loss should be computed. 
West's Ann.Labor Code, § 4657. 

Pacific Employers Ins. Co. v. Industrial 

Acc, Comm n, 340) P2d 622) 52) Caled 
417. 


Where partial temporary disability account- 
ed for total wage loss, Industrial Accident Com- 
mission was not required to make findings as to 
probable earnings or loss of physical ability or 
earning power. West’s Ann.Labor Code, § 4657. 

Pacific Employers Ins. Co. v. Industrial 

Acc. Comm'n, 340: P.2d 622; 52 Cal.2d 
417. 


Employee is expected to be willing to earn 
such wages as he is able considering his inju- 
ries, and if some ascertainable cause other than 
the injury substantially contributes to inability 
to earn wages, such separate cause must be 
separately evaluated and only portion charge- 
able to industrial injury allowed as compensa- 
tion, and specific findings as to how much 
employee probably can earn while so disabled 
or as to proportionate loss of physical ability or 
earning power caused by injury are required. 
West's Ann.Labor Code, § 4657. 

Pacific Employers Ins. Co. v. Industrial 

Acc. Comm'n, 340 P.2d 622, 52 Cal.2d 
417. 
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Cal.App. 1 Dist. 1984. Inasmuch as supe- 
rior court properly applied standard of indepen- 
dent review in reviewing administrative work- 
ers’ compensation proceeding and judgment to 
the evidence before it, absence of formal find- 
ings was of no consequence. 

Kimbrough v. Police & Fire Retirement 


System, 208 Cal.Rptr. 112, 161 Cal. 
App.3d 1143. 
Cal.App. 2 Dist. 1983. A compensation 


award which fails to make a finding on a 
material issue cannot — stand. West's 
Ann.Cal.Labor Code §§ 5500.5, 5313; West's 
Ann.Cal. Const. Art. 14, § 4. 
Industrial Indemnity Co. v. Worker's Comp. 
Appeals Bd., 193 Cal.Rptr. 471, 145 Cal. 
App.3d 480. 


Cal.App. 2 Dist. 1980. In workers’ com- 
pensation proceeding, workers’ compensation 
judge erred in failing to make findings of fact on 
questions of employee's injury, permanent dis- 
ability and apportionment, in that employee was 
not receiving rehabilitation benefits at time of 
judge’s decision. West’s Ann.Labor Code, 
§ 5313. 

County of Santa Barbara v. Workers’ 

Comp. Appeals Bd., 167 Cal.Rptr. 65, 109 
Cal.App.3d 211. 


Cal.App. 2 Dist. 1971. © Workmen’s Com- 
pensation Appeals Board is required to make 
finding on each major element which affects 
amount of compensation award and is prohibit- 
ed from entering award based on assumption or 
speculation. 

Argonaut Ins. Co. v. Workmen’s Comp. 

App. Bd., 93 Cal.Rptr. 65, 15 Cal.App.3d 
436. 


Cal.App. 2 Dist. 1968. In order to dispose 
of applicant’s compensation claim, his claim for 
specific injury as well as his claim for cumula- 
tive injury must be heard and decided. West's 
Ann.Labor Code, § 5303. > 

De Luna v. Workmen's Compensation Ap- 

peals Bd., 65 Cal.Rptr. 421, 258 Cal. 
App.2d 199. 


Cal.App. 2 Dist. 1967. In proceeding 
against carrier and five employers insured by it 
for industrial injury allegedly resulting from 
exposure to plaster dust occurring while em- 
ployee had been working for more than 100 
employers, wherein carrier and the five employ- 
ers asserted as affirmative defense a compro- 
mise and release in bar or satisfaction of claim, 
Commission should not have ordered award of 
full compensation benefits without considering 
the issues raised by the affirmative defense, 
requiring annulment of award and remand for 


further proceedings. West's Ann.Labor Code, 
§§ 3207, 5001, 5002, 5500.5, 5803, 5804. 
Raischell & Cottrell, Inc. v. Workmen’s 
Compensation Appeals Bd., 58 Cal.Rptr. 
159, 249 Cal.App.2d 991. 


Cal.App. 2 Dist. 1954. It is duty of Indus- 
trial Accident Commission to make findings on 
all facts involved in a controversy and specific 
findings on all material issues presented in a 
claim for compensation. West's Ann.Labor 
Code, § 5313. 

California Comp. Ins. Co. v. Ind. Acc. Com., 

277 P.2d 442, 128 Cal.App.2d 797. 


Cal.App. 2 Dist. 1954. The failure of in- 
dustrial accident commission to find on a mate- 
rial fact essential to proper disposal of the case 
was error. West's Ann.Labor Code, § 3201 et 
seq. 

California Comp. Ins. Co. v. Ind. Acc. Com., 

276 P.2d 148, 128 Cal-App.2d 797, re- 
hearing denied 277 P.2d 442, 128 Cal. 
App.2d 797. 


Cal.App. 3 Dist. 1984. There is no good 
reason nor statutory authority for Workers’ 
Compensation Appeals Board formally to “‘de- 
fer’’ disability issue in asbestosis cases; rather, 
issue should be addressed when it is tendered, 
and if no disability is present, an appropriate 
finding of fact should be made. 

J. T. Thorp, Inc. v. Workers’ Comp. Appeals 

Bd., 200 Cal.Rptr. 219, 153 Cal.App.3d 
327) 


Cal.App. 3 Dist. 1964. Statute directing 
commission, a panel, and every referee or com- 
missioner to make and file findings and award 
within 30 days after case is submitted is manda- 
tory and not directory. West's Ann.Labor Code, 
§§ 5313, 5800.5. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


Statute providing that commission and ref- 
erees shall within 30 days after submission of 
case make findings and awards was not juris- 
dictional and did not invalidate award made 
more than 40 days after 10-day notice of inten- 
tion to submit. West's Ann.Labor Code, 
§§ 5313, 5800.5. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


Statute providing that Industrial Accident 
Commission, and its referees and commission- 
ers shall within 30 days after case is submitted 
make and file findings and award was enacted 
to place commission in such position that it 
could be mandated to act if it took more time 
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than the period allowable. 
Code, § 5313. 
Liberty Mut. Ins. Co. v. Industrial Acc. 
Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


West’s Ann.Labor 


Cal.App. 3 Dist. 1954. Industrial Accident 
Commission must make findings upon all facts 
involved in workmen's compensation controver- 
sy. West's Ann.Labor Code, § 5313. 

Horn v. Industrial Acc. Commission, 276 

P.2d 673, 128 Cal.App.2d 837. 


Cal.App. 5 Dist. 1968. Workmen's Com- 
pensation Appeals Board need not make nega- 
tive findings of fact, when, as trier of fact, it 
specifies by its findings the evidence on which 
its decision rests. 

Alexander vy. Workmen’s Compensation Ap- 

peals Bd., 69 Cal.Rptr. 190, 262 Cal. 
App.2d 756. 


Law Rev. 1955. Industrial 
the law, the facts and the record. 
AR A BAT, 221, 


commissions: 


©1734. —— Admitted or stipulated facts. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


©1735. —— Issues not involved or presented. 


Cal.App. 1 Dist. 1964. Where only tempo- 
rary disability was claimed in original applica- 
tion for workmen's compensation, finding as to 
category of applicant's employment as depart- 
ment manager was neither relevant nor materi- 
al to issue and was not res judicata with respect 
to classification of applicant's employment in 
timely proceeding for permanent disability. 
West's Ann.Labor Code, §§ 4660, 5410. 

Casualty Ins. Co. of Cal. v. Industrial Acc. 

Commission, 38 Cal.Rptr. 364, 226 Cal. 
App.2d 748. 


Cal.App. 2 Dist. 1961. Finding that em- 
ployee was working as millwright should not 
have been made by Industrial Accident Com- 
mission in workmen’s compensation case where 
finding of employment was all that was called 
for. 

American Can Co. v. Industrial Acc. Com- 

mission, 16 Cal.Rptr. 424, 196 Cal.App.2d 
445. 


1736. Character of finding as one of fact or 
law. 
Library references 
C.J.S. Workmen's Compensation § 628. 


Cal.App. 3 Dist. 1968. When a seeming 
finding of workmen’s compensation appeals 
board embraces a conclusion that facts do or do 


not create a legal relationship, question is one 
of law. 
Cal-Nat Airways, Inc. v. Workmen's Com- 
pensation Appeals Bd., 73 Cal.Rptr. 815, 
268 Cal.App.2d 93. 


Law Rev. 1955. Industrial 
the law, the facts and the record. 
41 A.B.AJ. 221. 


commissions: 


©1737. Form, contents, and sufficiency. 


Library references 


C.J.S. Workmen's Compensation §§ 630, 
631. 


©1738. —— In general. 


Cal.App. 2 Dist. 1992. Statement by Work- 
ers’ Compensation Appeals Board on reconsid- 
eration, that attorney fee would be based on 
percentage of permanent disability indemnity 
payable at partial permanent disability rate, did 
not satisfy statute requiring Appeals Board to 
state evidence relied upon and to specify in 
detail reasons for decision on reconsideration; 
case was of above-average complexity and in- 
volved highly disputed medical issues and nu- 
merous hearings, and Board failed to discuss 
any factors enumerated in either policy and 
procedural manual or regulation dealing with 
reasonable attorney fees. West’s Ann.Cal.Labor 
Code § 5908.5. 

Lawrence Drasin & Associates v. Workers’ 

Comp. Appeals Bd., 5 Cal.Rptr.2d 215, 3 
Cal.App.4th 1564. 


Cal.App. 2 Dist. 1979. Findings of Work- 
ers’ Compensation Appeals Board are to be 
construed liberally in favor of sustaining award, 
and even if a finding, by itself, is inadequate for 
uncertainty it will still be upheld if it can be 
made certain by reference to record; neverthe- 
less, it is essential that Board’s findings be 
sufficient in form and substance so that by 
reading them and referring to record parties 
can tell and Court of Appeal can tell with 
reasonable certainty not only theory upon 
which Board has arrived at its ultimate finding 
and conclusion but that Board has in truth 
found those facts which as a matter of law are 
essential to sustain its award. 

Kaiser Foundation Hospital v. Workers’ 

Comp. Appeals Bd. (Fuchs), 154 Cal.Rptr. 
765, 91 Cal.App.3d 501. 


Cal.App. 2 Dist. 1973. Finding that dis- 
ability-creating incidents were not ‘“‘specific’’ 
injuries but were ‘cumulative’ in nature com- 
pelled a finding that applicant suffered more 
than a single cumulative injury, and thus, given 
existence of multiple cumulative injuries, provi- 
sions of Labor Code proscribing merger of in- 


jury with another injury, whether specific or 


cumulative, and requiring a separate determi- 
nation of all questions of fact and law in re- 
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spect to each injury should have been applied. 
West's Ann.Labor Code, §§ 3208.2, 5303. 
Aetna Cas. & Surety Co. v. Workmen's 
Comp. Appeals Bd., 110 Cal.Rptr. 780, 35 
Cal.App.3d 329. 


Cal.App. 2 Dist. 1967. To uphold an 
award based solely on ultimate finding of per- 
centage of disability would be to foreclose all 
review. West’s Ann.Labor Code, 8§ 5952, 5953. 

Fidelity & Cas. Co. of New York v. Work- 

men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


1739-1742. 


€=1743. —— Definiteness and certainty. 


Cal. 1968. Findings of Workmen's Com- 
pensation Appeals Board must be liberally inter- 
preted in favor of sustaining an award, and even 
if findings are inadequate for uncertainty they 
will be upheld if they can be made certain by 
reference to record. 

Jones v. Workmen’s Compensation Appeals 

Bd., 439 P.2d 648, 67 Cal.Rptr. 544, 68 
Cal.2d 476. 


Cal. 1959. Certainty and completeness in 
findings of Industrial Accident Commission are 
to be encouraged. West’s Ann.Labor Code, 
§ 4657. 

Pacific Employers Ins. Co. v. Industrial 

Ace. Commimy S40 eb 2ds 622052) Cali2d 
417. 


Findings of Industrial Accident Commission 
should be interpreted liberally in favor of sus- 
taining award, and even if finding, by itself, is 
inadequate for uncertainty, finding will still be 
upheld if it can be made certain by reference to 
record, West’s Ann.Labor Code, § 4657. 

Pacific Employers Ins. Co. v. Industrial 

Ace. Commin, S40" P2dv622520Gal2d 
417. 


Cal. 1953. It is not required that Industri- 
al Accident Commission’s findings be specific 
and detailed, but it is essential that they be 
sufficient, in form and substance, so that by 
reading them and referring to record parties 
can tell, and reviewing court can tell, with 
reasonable certainty, not only theory upon 
which Commission has arrived at its ultimate 
findings and conclusions but that Commission 
has in truth found those facts which as a matter 
of law are essential to sustain its award. 

Mercer-Fraser Co. v. Industrial Acc. Com- 

mission, 251 P.2d 955, 40 Cal.2d 102. 


Cal.App. 5 Dist. 1968. Even if findings of 
Workmen's Compensation Appeals Board are 
inadequate for uncertainty, they will be upheld 


if they can be made certain by reference to the 
record. 
Peterson v. Workmen's Compensation Ap- 
peals Bd., 72 Cal.Rptr. 545, 266 Cal. 
App.2d 818. 


1744. —— Ultimate or evidentiary facts. 


Cal.App. 3 Dist. 1964. Only ultimate find- 
ings are required to be made by the Industrial 
Accident Commission. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


1745-1747. 


Library references 
C.J.S. Workmen's Compensation. 


©1747. Inconsistent findings and conclusions. 
1748. —— In general. 


Cal.App. 2 Dist. 1991. Workers’ Compen- 
sation Appeals Board may not isolate part of 
physician’s opinion and disregard other parts 
that contradict or nullify portion on which 
Board relies. 

Rouseyrol v. Workers’ Comp. Appeals Bd., 
286 Cal.Rptr. 250, 234 Cal.App.3d 1476, 
review denied. 

©1749-1751. For other cases see earlier edi- 


tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1751. Particular facts and conclusions. 
1752. —— In general. 


Cal. 1965. Referee’s finding that employer 
permitted claimant to be in position of known 
and obvious danger without taking any precau- 
tions for his safety was sufficient to support 
conclusion that employer was guilty of serious 
and willful misconduct and to support award of 
additional compensation to claimant. West's 
Ann.Labor Code, § 4553. 

Rogers Materials Co. v. Industrial Acc. 

Commission, 408 P.2d 737, 48 Cal.Rptr. 
129, 63: Galodienii7: 


Compliance with statute requiring Indus- 
trial Accident Commission to make specific 
findings, including finding that safety order 
was known to empioyer, to support holding of 
willful misconduct ef employer based on safety 
order violation was not required where com- 
mission could properly have found willful mis- 
conduct by employer under general rules, not- 
withstanding that safety order violation was 
indicated as a matter of law and that order 
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may not have been known to employer, 


Rogers Materials Co. v. Industrial Acc, 
Commission, 408 P.2d 737, 48 Cal.Rptr. 
129, 63 Cal.2d 717. 


Finding of willful misconduct under general 
principles of law is not improper even though 
same acts can also be found to constitute willful 
misconduct because of violation of safety order. 
Wolters v. Industrial Acc. Com., 223 Cal.App.2d 
136, 35 Cal.Rptr. 549, overruled West’s Ann.La- 
bor Code, § 4553.1. 

Rogers Materials Co. v. Industrial Acc. 

Commission, 408 P.2d 737, 48 Cal.Rptr. 
129, 63 Cal.2d 717. 


Cal. 1953. Findings of Industrial Accident 
Commission that employer failed to provide and 
maintain proper and adequate safety devices or 
employ means reasonably adequate to render 
employment and place of employment safe did 
not show serious and wilful misconduct of em- 
ployer sufficient to sustain award of additional 
compensation for disability due to injuries sus- 
tained by operator of fork lift truck which was 
struck by switch engine while crossing tracks 
between employer's warehouse and _ plant. 
West's Ann.Labor Code, § 4553. 

Hawaiian Pineapple Co. v. Industrial Acc. 

Commission, 255 P.2d 431, 40 Cal.2d 
656. 


Finding of Industrial Accident Commission 
that employer knew or should have known had 
he put his mind to it that failure to provide 
adequate safety devices was likely to result in 
serious injury did not constitute a finding that 
employer had that degree of knowledge of con- 
sequences of his act as would make his conduct 
wilful within Workmen’s Compensation Act pro- 
vision for additional compensation where em- 
ployee is injured by reason of serious and wilful 
misconduct of employer. West's Ann.Labor 
Code, § 4553. 

Hawaiian Pineapple Co. v. Industrial Acc. 

Commission, 255 P.2d 431, 40 Cal.2d 
656. 


In proceeding on claim for compensation 
for disability due to injuries sustained by opera- 
tor of fork lift truck when switch engine struck 
truck while it was crossing tracks between em- 
ployer’s warehouse and plant, evidence and 
findings of Industrial Accident Commission did 
not show that employer had the knowledge of 
consequences of its act or omission necessary to 
constitute performance of such act or omission 
serious and wilful misconduct for which addi- 
tional compensation should be awarded. 
West's Ann.Labor Code, § 4553. 

Hawaiian Pineapple Co. v. Industrial Acc. 

Commission, 255 P.2d 431, 40 Cal.2d 
656. 


Cal. 1953. Industrial Accident Commis- 
sion’s findings would not support awards of 
additional compensation under Workmen's 
Compensation Act section relating to additional 
allowances for serious and wilful misconduct of 
employer. West's Ann.labor Code, § 4553. 

Mercer-Fraser Co. v. Industrial Acc. Com- 

mission, 2ol Pi2d9 955, 40 Cal.2d 9102; 


Cal. 1951. Ultimate finding of Industrial 
Commission that insurer was insurance carrier 
for employer at time of accident, resulting in 
death of an employee, included subordinate 
finding that insurer was estopped from denying 
liability under policy with employer, although 
cancellation notice had been sent to employer 
and absence of an express subordinate finding 
did not affect validity of award as supported by 
ultimate finding. 

Truck Ins. Exchange v. Industrial Acc. 

Commission, 226 P.2d 583, 36 Cal.2d 
646. 


Cal.App. 2 Dist. 1998. It is within prov- 
ince of Workers’ Compensation Appeals Board 
(WCAB) to make factual determination as to 
whether employee has knowledge of industrial 
related injury and, if so, when that knowledge 
arose. West's Ann.Cal.Labor Code §§ 5405, 
5412. 

Galloway v. Workers’ Comp. Appeals Bd., 

74 Cal.Rptr.2d 374, 63 Cal.App.4th 880. 


Cal.App. 3 Dist. 1963. Findings of Indus- 
trial Accident Commission complied with sec- 
tion of Labor Code providing for increased 
award for serious and wilful misconduct based 
on knowing violation of safety order prohibiting 
use of ladder jack scaffolding at height over 18 
feet. West's Ann.Labor Code, § 4553.1. 

Wolters v. Industrial Acc. Commission, 35 

Cal.Rptr. 549, 223 Cal.App.2d 136. 


Industrial Accident Commission on applica- 
tion for increased award for serious and wilful 
misconduct of employer cannot find employer 
guilty of misconduct in violation of safety order 
without mentioning order. West's Ann.Labor 
Code, § 4553.1. 

Wolters v. Industrial Acc. Commission, 35 

Cal.Rptr. 549, 223 Cal.App.2d 136. 


Cal.App. 3 Dist. 1963. Award of increased 
compensation for serious and wilful misconduct 
is in nature of penalty, and award can be 
sustained only if evidence establishes and Indus- 
trial Accident Commission finds every fact es- 
sential to its imposition. West's Ann.Labor 
Code, § 4553. 

Dowden v. Industrial Acc. Commission, 35 

Cal.Rptr. 541, 223 Cal.App.2d 124. 


Cal.App. 4 Dist. 1968. Mere finding that 
suicide was not industrially caused, without 
finding that suicide was wilful and deliberate 
and that decedent, who had earlier suffered 
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compensable back injury, could have resisted 
impulse to so act, was insufficient basis for 
denial of death benefits. West’s Ann.Labor 
Code, 8§ 3600(e, f), 5908.5. 
Vandagriff v. Workmen's Compensation Ap- 
peals Bd., 71 Cal.Rptr. 630, 265 Cal. 
App.2d 854. 


Cal.App. 5 Dist. 1982. In proceeding 
wherein Workers’ Compensation Appeals Board 
determined that claimant, who suffered indus- 
trial injury and subsequent nonindustrial injury, 
had permanent disability of 216%, Board’s find- 
ing of 10%% disability after apportionment 
could not be sustained on theory that it had 
been Board’s intent to find that the industrial 
injury caused a permanent disability of 13% 
which modified to 10%% after adjustment for 
occupation and age. 

Jensen v. Workers’ Comp. Appeals Bd., 186 

Cal.Rptr. 570, 136 Cal.App.3d 1042. 


€=1753. —— Causes and circumstances of in- 
jury. 

Cal.App. 2 Dist. 1969. Board failed to 
meet requirements of statute in deciding issue 
raised by specific injury claim where it was not 
clear upon what evidence board relied or what 
its reason was for its conclusion that automobile 
accident was not factor which hastened death 
allegedly resulting from aggravation of artery 
disease and heart damage. West's Ann.Labor 
Code, § 5908.5. 

Fontno v. Workmen’s Compensation Ap- 

pealsmBdem7 ca Callkvptrem2o lp, (om G@ale 
App.2d 684. 


Cal.App. 2 Dist. 1968. Where there is con- 
flicting expert medical evidence as to cause of 
employee’s death, it is duty of referee in work- 
men’s compensation proceeding to resolve that 
conflict. 

Clemmens v. Workmen's Compensation Ap- 

peals Bd., 68 Cal.Rptr. 804, 261 Cal. 
App.2d 1. 


Where employee's death occurred on prem- 
ises to which his employment duties took him, 
and where various physicians, in employee's 
widow's workmen's compensation action, gave 


their conflicting medical opinions as to cause of 


death, referee should have resolved the conflict- 
ing evidence and made finding as to cause of 
death rather than adjudging the cause undeter- 
mined. 
Clemmens v. Workmen's Compensation Ap- 
peals Bd., 68 Cal.Rptr. 804, 261 Cal. 
App.2d 1. 


Cal.App. 4 Dist. 1978. Workers’ compen- 
sation judge’s statement that he had difficulty in 
concluding that the employer would have con- 
doned the horseplay between the injured work- 
man and a fellow employee represented a deter- 
mination of the issue of employer condonation 


of the activity so that affirmance by the Work- 
ers’ Compensation Appeals Board of a denial of 
benefits did not deprive the applicant of due 
process by application of the rule that an unde- 
termined issue is deemed decided adversely to 
the party in whose interest the issue was raised. 
West's Ann.Labor Code, § 5815. 
Hodges v. Workers’ Comp. Appeals Bad., 
147 Cal.Rptr. 546, 82 Cal.App.3d 894. 


Cal.App. 5 Dist. 1993. Workers’ Compen- 
sation Appeals Board finding that claimant who 
obtained work release due to depression suf- 
fered from single cumulative injury did not 
impermissibly merge two periods of continuous 
trauma, despite fact that claimant had two peri- 
ods of disability during which he was unable to 
work; two periods of disability were connected 
by continuous need for medical treatment all 
caused by single work-related cumulative inju- 
ry-stress induced depression, there was no time 
between claimant's initial hospitalization and 
present that claimant did not have compensable 
injury, and two periods of temporary disability 
were neither “‘distinct’’ nor instigated by sepa- 
rate incidents. West’s Ann.Cal.Labor Code 
8§ 3208.1, 3208.2. 

Western Growers Ins. Co. v. Workers’ 

Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


1754. —— Persons entitled and dependency. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1755. —— Disability. 


Cal.App. 1 Dist. 1958. Finding of ultimate 
fact of temporary total disability is sufficient 
without also finding the probative facts upon 
which it is based. West’s Ann.Labor Code, 
§ 5953. 

Transport Indem. Co. v. Industrial Acc. 

Commission, 92 Ped 2 els eal 
App.2d 542. 


Cal.App. 2 Dist. 1978. Every disability re- 
lating to award must be fully described by the 
Workers’ Compensation Appeals Board. 

Morgan v. Workers’ Comp. Appeals Bd., 

149 Cal.Rptr. 736, 85 Cal.App.3d 710. 


Cal.App. 2 Dist. 1977. Finding that status 
of workers’ compensation claimant, who ac- 
cording to medical opinions was suffering from 
schizophrenia, paranoid type, had become per- 
manent and stationary was at odds with the 
medical opinions, and justification for finding 
such status, contrary to such opinions, was 
inadequate. West’s Ann.Labor Code, §§ 4600, 
4650-4656. 

Bstandig v. Workers’ Comp. Appeals Bd., 

137 Cal.Rptr. 713, 68 Cal.App.3d 988. 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—145 


WORKERS’ COMPENSATION ©1756 


For references to other topics, see Descriptive-Word Index 


Cal.App. 2 Dist. 1971. Findings on recov- 
ery and improvement between first and second 
injuries are required if recovery and improve- 
ment are relied upon by Workmen's Compensa- 
tion Appeals Board to furnish rational basis for 
apportionment of permanent disability. West’s 
Ann.Labor Code, § 4750. 

Argonaut Ins. Co. v. Workmen’s Comp. 

App. Bd., 93 Cal.Rptr. 65, 15 Cal.App.3d 
436. 


Workmen's compensation insurer is enti- 
tled to benefit of specific finding on amount of 
permanent disability relied on by Workmen's 
Compensation Appeals Board to support its 
award, a finding which insurer would be enti- 
tled to controvert through legal process. West's 
Ann.Labor Code, §§ 5313, 5315, 5803, 5815, 
5900, 5903. 

Argonaut Ins. Co. v. Workmen’s Comp. 

App. Bd., 93 Cal.Rptr. 65, 15 Cal.App.3d 
436. 


©1756. —— Earnings and 
earning capacity. 


impairment of 


Cal.App. 2 Dist. 1954. Industrial Accident 
Commission's finding, in claim for compensa- 
tion, that injury caused temporary partial dis- 
ability and that claimant was and would be 
entitled to compensation consistent of 65% of 
difference between $53.85 per week and 
amount earned in said week or weeks was 
insufficient to meet requirements of statute pre- 
scribing that award in such cases shall consist 
of difference between average weekly earnings 
and weekly amount which injured employee 
would probably be able to earn during disabili- 
ty. West's Ann.Labor Code, 8§ 4657, 5313. 

California Comp. Ins. Co. v. Ind. Acc. Com., 

277 P.2d 442, 128 Cal.App.2d 797. 


Though statute which prescribes criteria for 
determining award of workmen's compensation 
for temporary partial disability may be difficult 
to apply, such difficulty does not excuse compli- 
ance and an award for temporary partial dis- 
ability must be supported by a finding as to 
effect of injury on probable income or earning 
ability in accordance with criteria and formulae 
set out in statute. West's Ann.Labor Code, 
§§ 4657, 5313. 

California Comp. Ins. Co. v. Ind. Acc. Com., 

277 P.2d 442, 128 Cal.App.2d 797. 


Industrial Accident Commission was free to 
exercise its independent judgment in evaluating 
evidence and making findings as to degree of 
workmen’s compensation claimant's disability 
and his probable earnings, if any, irrespective of 
any determination thereof which Department of 
Employment might have made in allowing his 


claim for unemployment compensation for 
same period. West's Ann.Labor Code, § 5313. 
California Comp. Ins. Co. v. Ind. Acc. Com., 

277 P.2d 442, 128 Cal.App.2d 797. 


Cal.App. 2 Dist. 1954. The difference be- 
tween earnings of employee before injury and 
his probable ability to earn thereafter because of 
nature of his injury is primarily a question of 
fact upon which findings must be made by 
industrial accident commission. West's 
Ann.Labor Code, §§ 115, 3201 et seq. 

California Comp. Ins. Co. v. Ind. Acc. Com., 
276 P.2d 148, 128 Cal.App.2d 797, re- 
hearing denied 277 P.2d 442, 128 Cal. 
App.2d 797. 


To sustain award of temporary partial dis- 
ability benefits, the evidence must show and 
industrial accident commission must find that 
employee's probable inability to earn any 
amount whatsoever is traceable to the injury, 
whether it be through an inability to perform 
work or an inability to procure work. West’s 
Ann.Labor Code, §§ 3201 et seq., 4654, 4657. 

California Comp. Ins. Co. v. Ind. Acc. Com., 

276 P.2d 148, 128 Cal.App.2d 797, re- 
hearing denied 277 P.2d 442, 128 Cal. 
App.2d 797. 


Where evidence lent itself to interpretation 
that compensation claimant's failure to obtain 
“light” employment after his compensable inju- 
ry was caused in part by his disability and in 
part by economic conditions, industrial accident 
commission should have made appropriate find- 
ings of fact as to whether claimant was an 
“odd-lot’’, and if not, as to what earnings were 
reasonably to be anticipated by claimant in his 
then state of disability, taking into consideration 
factors enumerated in statute. West's Ann.La- 
bor Code, §§ 3201 et seq., 4654, 4657. 

California Comp. Ins. Co. v. Ind. Acc. Com., 

276 P.2d 148, 128 Cal.App.2d 797, re- 
hearing denied 277 P.2d 442, 128 Cal. 
App.2d 797. 


Cal.App. 3 Dist. 1967. Where the evidence 
reasonably supports conclusion that partial tem- 
porary disability accounts for a total wage loss, 
the finding as to wage loss is only ultimate fact 
that need be found by Workmen's Compensa- 
tion Appeals Board, and specific findings relat- 
ing to each factor set forth in code section are 
not then required. West’s Ann.Labor Code, 
§§ 4654, 4657. 

Hardware Mut. Cas. Co. v. Workmen's 

Compensation Appeals Bd., 61 Cal.Rptr. 
205, 253 Cal.App.2d 62. 


In cases of temporary partial disability the 
employee is expected to be willing to earn such 
wages as he is able considering his injury, and if 
some ascertainable cause other than the injury 
substantially contributes to his inability to earn 
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wages, such separate cause must be separately 
evaluated, and only the proportion chargeable 
to the industrial injury allowed as compensa- 
tion, and, in such a case specific findings by 
Workmen’s Compensation Appeals Board are 
required. West's Ann.Labor Code, 88 4654, 
4657. 
Hardware Mut. Cas. Co. v. Workmen's 
Compensation Appeals Bd., 61 Cal.Rptr. 
205, 253 Cal.App.2d 62. 


Where mechanic was discharged for some 
reason unrelated to his physical condition and 
his ensuing unemployment overlapped claimed 
period of disability, a separate cause contribut- 
ed to mechanic’s inability to earn wages, with 
result that Workmen’s Compensation Appeals 
Board was required to make specific findings 
and a separate evaluation, and a failure to so 
find was error, requiring annulment of award 
and remand. West’s Ann.Labor Code, 8§ 4654, 
4657, 5313. 

Hardware Mut. Cas. Co. v. Workmen's 

Compensation Appeals Bd., 61 Cal.Rptr. 
205, 253 Cal.App.2d 62. 


1757. Employment in interstate com- 


merce. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1758. —— Notice of injury and claim of 
compensation. 


S.D.Cal. 1951. Decisions of deputy com- 
missioners of labor department bureau of em- 
ployees’ compensation allowing compensation 
claim under Longshoremen’s Compensation Act 
after treating it factually throughout as recur- 
rent and in a pending and transitory status, are 
tantamount to findings that claim was not 
barred at time of hearing or of issuance of 
compensation order and constitute fact find- 
ings, which cannot be disturbed by district 
court on employer's and insurer’s motion for 
judgment on pleadings in their suit to enjoin 
enforcement of order. Longshoremen’s and 
Harbor Worker’s Compensation Act, §§ 1 et 
Sequ22),90) Uso.@-Ans8 90M ehisequn922, 

Crescent Wharf & Warehouse Co. v. Pills- 

bury, 99 F.Supp. 596. 


Cal.App. 1 Dist. 1953. If there was any ev- 
idence in compensation case that would have 
supported a finding by Industrial Accident Com- 
mission that employer was estopped to rely on 
defense that employee was intoxicated at time 
of death, it was error for Commission not to 
have found on such material issue. West's 
Ann.Labor Code, §§ 3600, 5705. 

Tate v. Industrial Acc. Commission, 

P.2d 759, 120 Cal.App.2d 657. 
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€=1759-1760. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen’s Compensation. 


€=1760. Construction and operation. 
1761. —— In general. 


S.D.Cal. 1951. Decisions of deputy com- 
missioners of labor department bureau of em- 
ployees’ compensation allowing compensation 
claim under Longshoremen’s Compensation Act 
after treating it factually throughout as recur- 
rent and in a pending and transitory status, are 
tantamount to findings that claim was not 
barred at time of hearing or of issuance of 
compensation order and constitute fact find- 
ings, which cannot be disturbed by district 
court on employer's and insurer’s motion for 
judgment on pleadings in their suit to enjoin 
enforcement of order. Longshoremen’s and 
Harbor Worker’s Compensation Act, §§ 1 et 
SEQm) 22,5515. GAnss 0M ehsequ 22 

Crescent Wharf & Warehouse Co. v. Pills- 

bury, 99 F.Supp. 596. 


Cal. 1961. Findings are to be liberally 
construed in favor of an award of the Industrial 
Accident Commission, and an uncertain finding 
must be upheld if it can be made certain by 
reference to the record. 

Keeley v. Industrial Acc. Commission, 359 

P.2d 34, 10 Cal.Rptr. 636, 55 Cal.2d 261. 


Cal.App. 2 Dist. 1979. Findings of Work- 
ers’ Compensation Appeals Board are to be 
construed liberally in favor of sustaining award, 
and even if a finding, by itself, is inadequate for 
uncertainty it will still be upheld if it can be 
made certain by reference to record; neverthe- 
less, it is essential that Board’s findings be 
sufficient in form and substance so that by 
reading them and referring to record parties 
can tell and Court of Appeal can tell with 
reasonable certainty not only theory upon 
which Board has arrived at its ultimate finding 
and conclusion but that Board has in truth 
found those facts which as a matter of law are 
essential to sustain its award. 

Kaiser Foundation Hospital v. Workers’ 

Comp. Appeals Bd. (Fuchs), 154 Cal.Rptr. 
765, 91 Cal.App.3d 501. 


Cal.App. 3 Dist. 1964. Findings are to be 
liberally construed, particularly in proceedings 
before Industrial Accident Commission. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, «42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


Cal.App. 4 Dist. 1997. That workers’ com- 
pensation judge concluded claimant did suffer a 
work-related injury did not collaterally estop 
the state, in prosecution for perjury in the 
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workers’ compensation proceedings, from relit- 
igating whether he was injured and if so how 
the injury occurred; issue identity and party 
identity elements of collateral estoppel were 
absent. 
People v. Gillard, 66 Cal.Rptr.2d 790, 57 
Cal.App.4th 136, review denied. 


1762. —— Implied findings. 


Cal.App. 1 Dist. 1955. Where Industrial 
Accident Commission made apportionment of 
disability between that attributable to industrial 
accident and that attributable to pre-existing 
condition, a finding of a pre-existing condition 
was implied. 

Bowler v. Industrial Acc. Commission, 287 

P.2d 562, 135 Cal.App.2d 534. 


Specific findings upon all factual issues that 
tend to support award and which have substan- 
tial support in evidence should be read into 
general findings of Industrial Accident Commis- 
sion. 

Bowler v. Industrial Acc. Commission, 287 

P.2d 562, 135 Cal.App.2d 534. 


Cal.App. 4 Dist. 1968. Referee’s affirma- 
tive findings on some of issues outlined for 
determination implied negative finding on re- 
mainder of such issues. 

Ryan v. Workmen’s Compensation Appeals 

Bd., 72 Cal.Rptr. 140, 265 Cal.App.2d 
654. 


Cal.App. 5 Dist. 1968. Workmen's Com- 
pensation Appeals Board's specification of facts 
on which it found that decedent's injury and 
death did not arise out of and in course and 
scope of his employment carried implication 
that Board did not believe testimony supporting 
contrary result. 

Alexander v. Workmen's Compensation Ap- 

peals Bd., 69 Cal.Rptr. 190, 262 Cal. 
App.2d 756. 


1763. —— Effect of failure to find. 


Cal.App. 2 Dist. 1979. Findings of Work- 
ers’ Compensation Appeals Board are to be 
construed liberally in favor of sustaining award, 
and even if a finding, by itself, is inadequate for 
uncertainty it will still be upheld if it can be 
made certain by reference to record; neverthe- 
less, it is essential that Board’s findings be 
sufficient in form and substance so that by 
reading them and referring to record parties 
can tell and Court of Appeal can tell with 
reasonable certainty not only theory upon 
which Board has arrived at its ultimate finding 
and conclusion but that Board has in truth 
found those facts which as a matter of law are 
essential to sustain its award. 

Kaiser Foundation Hospital v. Workers’ 

Comp. Appeals Bd. (Fuchs), 154 Cal.Rptr. 
765, 91 Cal.App.3d 501. 


Cal.App. 5 Dist. 1970. Where decedents’ 
heirs elected to proceed against decedents’ gen- 
eral employer for death benefits, failure of 
Workmen's Compensation Appeals Board which 
made such award to find decedents were special 
employees was not tantamount to a finding that 
there was no special employment and did not 
preclude adjudication that decedents were spe- 
cial employees killed in course of their employ- 
ment and that heirs’ exclusive remedy was un- 
der Workmen's Compensation Law. West's 
Ann.Labor Code, § 3601. 

Oxford v. Signal Oil & Gas Co., 90 Cal. 

Rptr. 700, 12 Cal.App.3d 403. 


1764. Conclusiveness and effect. 


Library references 
C.J.S. Workmen's Compensation § 637. 


Cal.App. 1 Dist. 1984. Neither city police 
and fire retirement system nor city police and 
fire retirement board was in privity with city or 
otherwise a party to Workers’ Compensation 
Appeal Board proceedings regarding police offi- 
cer’s injury; thus, findings of Workers’ Com- 
pensation Appeal Board regarding injury were 
not binding upon retirement board. 

Kimbrough v. Police & Fire Retirement 

System, ) 208, CalRptnesl2 solo = Call 
App.3d 1143. 


Cal.App. 2 Dist. 1987. Workers’ Compen- 
sation Appeals Board’s finding in earlier pro- 
ceeding that employer failed to take reasonable 
precautions for safety of job site in awarding 
compensation to employee was not res judicata 
and thus did not preclude general contractor, 
not present before workers’ compensation pro- 
ceeding, from litigating employer’s failure to 
take reasonable precautions for safety of job 
site; Board’s decision could be rescinded or 
amended for five-year period and thus was not 
final judgment, general contractor was not par- 
ty to former proceeding and workers’ compen- 
sation proceeding differed from issues to be 
determined in adjudicating applicability of pe- 
culiar risk doctrine. 

Hughes v. Atlantic Pacific Construction Co., 

240 Cal.Rptr. 200, 194 Cal.App.3d 987, 
review denied. 


Cal.App. 2 Dist. 1983. Findings of trial 
judge in workers’ compensation case were not 
res judicata where the Appeals Board had 
granted reconsideration on ground that pro- 
ceeding should be stayed pending outcome of a 
superior court action, as decision after remitti- 
tur for review of the findings on the merits 
would be an original decision and not decision 
following reconsideration, and thus subject to a 
petition for reconsideration, so that there had 
been no “‘final order.” 

Yavitch v. Workers’ Comp. Appeals Bd., 

190 Cal.Rptr. 793, 142 Cal.App.3d 64. 
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Cal.App. 2 Dist. 1979. Workers’ Compen- 
sation Appeals Board’s decision that employer 
had discriminated against worker because she 
had filed claim was based merely on isolated 
parts of the record and was not supported by 
substantial evidence; similarly, WCAB failed to 
give contrary findings of fact to the workers’ 
compensation judge the great weight to which 
they were entitled. West’s Ann.Labor Code, 
§ 132a. 

Western Electric Co. v. Workers’ Comp. 

Appeals Bd., 160 Cal.Rptr. 436, 99 Cal. 
App.3d 629. 


Cal.App. 3 Dist. 1999. Legislature possess- 
es the plenary constitutional authority to create 
and enforce a workers’ compensation system; 
therefore, any decision of the appeals board or 
regulation promulgated by the Director of the 
Division of Workers’ Compensation in contra- 
diction to the Workers’ Compensation Act is 
invalid. West’s Ann.Cal. Const. Art. 14, § 4. 

Boehm & Associates v. Workers’ Comp. 

Appeals Bd., 90 Cal.Rptr.2d 486, 76 Cal. 
App.4th 513, review denied. 


Law Rev. 1955. Industrial commissions: 
the law, the facts and the record. 
41 BAG 22 ie 


(Q) AWARD OR JUDGMENT. 
€=1765. In general. 


Library references 
C.J.S. Workmen’s Compensation § 638. 


Cal.App. 1 Dist. 1969. Workmen’s Com- 
pensation Appeals Board must base its award 
on decisions reached in informed, intelligent 
and just manner after consideration of all mate- 
rial facts. 

City of Oakland v. Workmen's Compensa- 

tion Appeals Bd., 76 Cal.Rptr. 886, 271 
Cal.App.2d 555. 


Cal.App. 2 Dist. 2000. A Workers’ Com- 
pensation Judge (WCJ) may not resolve an 
unaddressed issue without ‘first affording the 
parties an opportunity to offer rebuttal. 

Rucker v. Workers’ Compensation Appeals 

Bd., 97 Cal.Rptr.2d 852, 82 Cal.App.4th 
Weyl. 


Cal.App. 2 Dist. 1950. An award of the In- 
dustrial Accident Commission is not a judgment 
for damages. West's Ann.Labor Code, §§ 3706, 
SWAN, SOS), 

Chakmakjian v. Lowe, 225 P.2d 307, 101 

Cal.App.2d 329. 


Cal.App. 3 Dist. 1997. One year statute of 
limitations for filing petition for contribution is 
measured from date of workers’ compensation 
judge's award, which is considered to be Work- 
ers’ Compensation Appeals Board’s (WCAB) 


award. West's Ann.Cal.Labor Code 
§ 5500.5(e); Cal.Code Regs. title 8, § 10348. 
Rex Club v. Workers’ Comp. Appeals Bd., 

62 Cal.Rptr.2d 393, 53 Cal.App.4th 1465. 


State Compensation Insurance Fund's 
(SCIF) petition for contribution which was filed 
within one year of order approving compromise 
and release, which was equivalent of award of 
compensation, was timely as to that order to 
extent order awarded distinct class of benefits, 
such as permanent disability and vocational 
rehabilitation benefits, which were not awarded 
in original findings of fact and award; however, 
petition for contribution was not timely as to 
benefits awarded in original findings of fact and 
award issued seven years earlier. West's 
Ann.Cal.Labor Code § 5500.5(e). 

Rex Club v. Workers’ Comp. Appeals Bd., 

62 Cal.Rptr.2d 393, 53 Cal.App.4th 1465. 


Original findings of fact and award consti- 
tuted ‘‘award”’ of workers’ compensation bene- 
fits within meaning of statute requiring employ- 
er to file petition for contribution within one 
year of “award’’ of compensation benefits. 
West's Ann.Cal.Labor Code 8 5500.5(e). 

Rex Club v. Workers’ Comp. Appeals Bd., 

62 Cal.Rptr.2d 393, 53 Cal.App.4th 1465. 


Cal.App. 4 Dist. 1969. Award of Work- 
men’s Compensation Commission is subject to 
general legal principles which circumscribe and 
regulate judgments of all judicial tribunals. 

Myers v. Workmen's Comp. App. Bd., 83 

Cal.Rptr. 427, 2 Cal.App.3d 621. 


Actual award in compensation case _ is 
award of the Commission even though made 
and filed by referee. West's Ann.Labor Code, 
§ 5301. 

Myers v. Workmen's Comp. App. Bd., 83 

Cal.Rptr. 427, 2 Cal.App.3d 621. 


Statute making finding or award by referee 
the finding or award of Commission unless 
reconsideration is had is intended to make find- 
ings and award of referee the findings and 
award of Commission immediately upon filing 
by referee rather than on subsequent approval. 
West's Ann.Labor Code, § 115. 

Myers v. Workmen's Comp. App. Bd., 83 

Cal.Rptr. 427, 2 Cal.App.3d 621. 


Under the then-applicable statute making 
every finding or award made and filed by refer- 
ee the finding or award of Commission unless 
reconsideration is had, findings and award by 
referee on April 28, 1965, decreeing employee's 
disability permanent on retirement and employ- 
ee entitled to compensation therefor became 
findings and award of Commission on that date. 
West's Ann.Labor Code, § 115. 

Myers v. Workmen’s Comp. App. Bd., 83 

Cal.Rptr. 427, 2 Cal.App.3d 621. 
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Under statute which was applicable when 
referee made and filed award on April 28, 1965 
and which provided that every finding or award 
made and filed by referee is finding or award of 
Commission unless reconsideration is had, find- 
ings and award of referee became findings and 
award of Commission when made and filed and 
continued to be such unless rescinded, altered 
or amended by decision of Appeals Board on 
reconsideration. West's Ann.Labor Code, 
§ 115. 

Myers v. Workmen's Comp. App. Bd., 83 

Cal.Rptr. 427, 2 Cal.App.3d 621. 


©1766-1767. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 


C.J.S. Workmen’s Compensation. 


©1767. Form and contents and nature and 
extent of relief. 


1768. —— In general. 


Cal.App. 2 Dist. 1995. General empower- 
ing statutes providing Workers’ Compensation 
Appeals Board with continuing jurisdiction over 
workers’ compensation awards require showing 
of good cause, the parameters of which may be 
question of law, subject to judicial review, be- 
fore undertaking rescission or other alterations 
permitted. West's Ann.Cal.Labor Code 
§§ 5803, 5804. 

American Psychometric Consultants, Inc. v. 
Workers’ Comp. Appeals Bd., 43 Cal. 
Rptr.2d 254, 36 Cal.App.4th 1626, as 
modified, and as modified on denial of 
rehearing, and review denied. 


Cal.App. 2 Dist. 1983. Workers’ compen- 
sation judge’s determination that finding of lia- 
bility for asbestosis could be postponed indefi- 
nitely until applicant's condition was permanent 
and stationary constituted an abdication of the 
judge’s mandated duty. West's Ann.Cal.Labor 
Code, § 5500.5. 

Industrial Indemnity Co. v. Worker's Comp. 

Appeals Bd., 193 Cal.Rptr. 471, 145 Cal. 
App.3d 480. 


Cal.App. 2 Dist. 1968. Applicant may file 
both claim of specific injury and claim of cumu- 
lative injury covering the same period of time, 
but he may not have award on both nor is 
disability, either temporary or permanent, to be 
apportioned between the two claims. West's 
Ann.Labor Code, § 5410. 

De Luna v. Workmen’s Compensation Ap- 

peals Bd., 65 Cal.Rptr. 421, 258 Cal. 
App.2d 199. 


Cal.App. 2 Dist. 1955. A workmen’s com- 
pensation award is based on an appraisal of 
past, present and prospective elements. 

Dahlbeck v. Industrial Acc. Commission of 

Cal., 287 P.2d 353, 135 Cal.App.2d 394. 


C1769. Amount and period of compensa- 


tion. 


Cal.App. 3 Dist. 1964. An “open ended” 
temporary disability award of Industrial Acci- 
dent Commission is not invalid for failure to 
specify when payments are to cease, but law 
fixed date beyond which they cannot go. West's 
Ann.Labor Code, § 4656. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


Industrial Accident Commission’s opinion 
stating that temporary total disability would be 
paid in accordance with amended statute was 
ineffective to enlarge “‘open-ended” temporary 
total disability award which the opinion accom- 
panied, and the insurer which paid compensa- 
tion in accordance with opinion was entitled to 
no relief on review of award but rather should 
have brought proceeding to terminate when 
maximum period for which it was liable for 
compensation under unamended statute ex- 
pired. West’s Ann.Labor Code, § 4656. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, 42 Cal.Rptr. 58, 231 Cal. 


App.2d 501. 
1770. —— Concurrent or consecutive pay- 
ments. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1771. —— Persons liable. 


Cal.App. 2 Dist. 1968. Award to claimant 
against council, which had signed contract with 
federal government for job training in which 
claimant had participated, in absence of coun- 
cil’s ever being served with process or advised 
that it had been named as an additional party 
defendant and without giving council opportu- 
nity to be heard, could not be sustained, though 
lawyer who appeared for individual defendant 
appeared for ‘‘the defendants” after council was 
named a party to the proceeding. 

Stewart v. Workmen’s Compensation Ap- 


peals Bd., 71 Cal.Rptr. 20, 264 Cal. 
App.2d 947. 
1772. —— Persons entitled. 


Cal. 1977. Superior court had jurisdiction 
to include in its judgment interest due on Work- 
ers’ Compensation Appeals Board award and to 
decide whether to grant the remedy sought by 
plaintiffs, that is, the entry of a single judgment 
for the class based upon an audit of insurer’s 
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books. West’s Ann.Code Civ.Proc. § 1033; 
West’s Ann.Labor Code, § 5806. 
Franczak v. Liberty Mut. Ins. Co., 564 P.2d 


9, 138 Cal.Rptr. 467, 19 Cal.3d 481. 


Cal.App. 1 Dist. 1969. Where facts in evi- 
dence before Workmen’s Compensation Appeals 
Board indicated equal entitlement to death ben- 
efits of all dependents of deceased employees as 
of date of employees’ injuries and deaths, but 
entire awards were made to minor children in 
order to deny employer municipality the benefit 
of statute of limitations which could have been 
asserted against other defendants, awards were 
unreasonable, an abuse of discretion and in 
excess of power of appeals board. West's 
Ann.Labor Code, §§ 3501, 4704, 5406. 

City and County of San Francisco v. Work- 

men’s Compensation Appeals Bd., 74 Cal. 
Rptr. 810, 269 Cal.App.2d 382. 


©1773. Time for making or rendition. 


Library references 
C.J.S. Workmen’s Compensation § 645. 


Cal.App. 2 Dist. 1960. Where Industrial 
Accident Commission in its original findings 
failed to find on issue of permanent disability, 
such issue was left open and undetermined and 
Commission had jurisdiction to make findings 
and award relative to the employee's permanent 
disability and need for lifetime medical treat- 
ment more than five years after date of injury. 
West's Ann.Labor Code, 8§ 5405, 5410, 5803, 
5804. 

Lockheed Aircraft Corp. v. Industrial Acc. 

Commission, 6 Cal.Rptr. 409, 183 Cal. 
App.2d 361. 


€ 1774. Notice of, and proceedings for, rendi- 
tion or entry. 


Library references 
C.J.S. Workmen’s Compensation § 646, 


Cal.App. 2 Dist. 1980. In workers’ com- 
pensation proceeding, workers’ compensation 
judge erred in awarding rehabilitation benefits 
to employee without first referring the matter to 
rehabilitation unit of the Division of Industrial 
Accidents, as required by the California Admin- 


istrative Code. West's Ann.Labor Code, 
§ 139.5. 
County of Santa Barbara v. Workers’ 


Comp. Appeals Bd., 167 Cal.Rptr. 65, 109 
Cal.App.3d 211. 


Cal.App. 2 Dist. 1964. Notation which 
read ‘parties served 11/22/63 ay.’ and which 
had been made on original order of Industrial 
Accident Commission in workmen’s compensa- 
tion case did not comply with requirements of 
statutes regarding service by mail and proof of 
service by mail. West's Ann.Code Civ.Proc. 


§§ 1013, 1013a; West’s Ann.Labor Code, 
§ 5316. 

Bethlehem Steel Co. v. Industrial Acc. Com- 

mission, 39 Cal.Rptr. 41, 227 Cal.App.2d 


Tteile 
€=1775. Record. 


Library references 
C.J.S. Workmen's Compensation § 647. 


1776. Conformity to pleadings, proof, and 
findings. 


Library references 
C.J.S. Workmen’s Compensation § 648. 


Cal.App. 4 Dist. 1970. Although Work- 
men’s Compensation Board should have found 
that an implied contract of employment existed 
between hospital and student nurse who per- 
formed services beneficial to hospital, Board's 
finding that no such contractual relationship 
existed did not detract from validity of work- 
men’s compensation award to student nurse for 
injury sustained in course of hospital duties. 
West's Ann.Labor Code, § 3351; West's Ann. 
Civ.Code, § 1621. 

Anaheim General Hospital v. Workmen's 

Comp. App. Bd., 83 Cal.Rptr. 495, 3 Cal. 
App.3d 468. 


©1777. Modification, amendment, and correc- 
tion. 


Library references 
C.J.S. Workmen's Compensation § 649. 


©1778. —— In general. 


Cal.App. 2 Dist. 2000. The Workers’ Com- 
pensation Appeals Board has the power to 
amend its decision on the basis of the evidence 
previously submitted, but only after fully appris- 
ing the parties of the evidence to be considered. 

Rucker v. Workers’ Compensation Appeals 

Bd., 97 Cal.Rptr.2d 852, 82 Cal.App.4th 
Lode 


Cal.App. 2 Dist. 1996. For purposes of de- 
termining whether good cause exists justifying 
rescission or revision of workers’ compensation 
award, “good cause’’ may consist of newly dis- 
covered evidence previously unavailable, 
change in law, or any factor or circumstance 
unknown at time original award or order was 
made which renders previous findings and 
award inequitable. West's Ann.Cal.Labor Code 
§ 5803. 

Brannen v. Workers’ Comp. Appeals Bd., 

53 Cal.Rptr.2d 768, 46 Cal.App.4th 377. 


Cal.App. 2 Dist. 1989. The Rehabilitation 
Bureau could correct a clerical error in order to 
reflect that order was a suspension order rather 
than a closure order. 

Poole v. Workers’ Comp. Appeals Bd., 259 

Cal.Rptr. 564, 211 Cal.App.3d 694. 
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Cal.App. 4 Dist. 1985. Any permanent dis- 
ability award made before the Bureau of Reha- 
bilitation determines the injured worker's eligi- 
bility for rehabilitation benefits is subject to 
later review by either side; however, in the 
meantime, the injured worker is entitled to a 
permanent disability rating which accurately 
reflects her medical and vocational disabilities. 

Gill v. Workers’ Comp. Appeals Bd., 213 

Cal.Rptr. 140, 167 Cal.App.3d 306, re- 
view denied. 


Cal.App. 4 Dist. 1969. After award made 
and filed by referee decreeing that employee's 
disability became permanent and he was enti- 
tled to compensation therefor and fixing attor- 
ney’s fees, Appeals Board had continuing juris- 
diction over effect of original award on death of 
employee independently of pending reconsider- 
ation proceedings by Appeals Board. West's 
Ann.Labor Code, §§ 115, 5800, 5908. 

Myers v. Workmen’s Comp. App. Bd., 83 

Cal.Rptr. 427, 2 Cal.App.3d 621. 


Cal.App. 4 Dist. 1967. Workmen's Com- 
pensation Appeals Board has continuing juris- 
diction under Labor Code for five years to alter, 
amend, rescind or change an order in any way 
if good cause appears for reopening. Labor 
Code, §§ 5803, 5804. 

Argonaut Ins. Co. v. Workmen's Compensa- 

tion Appeals Bd., 55 Cal.Rptr. 810, 247 
Cal.App.2d 669. 


©1779. —— Time for correction. 


Cal.App. 1 Dist. 1960. Under statute, com- 
mission would have continuing jurisdiction for 
five years from date of workman’s injury to 
rescind, alter or amend its prior orders in 
compensation case. West's Ann.Labor Code, 
§§ 5803-5805. 

De Celle v. City of Alameda, 9 Cal.Rptr. 

549, 186 Cal.App.2d 574. 


Cal.App. 1 Dist. 1957. Upon expiration of 
five-year period from date of injury to employee, 
Industrial Accident Commission lost jurisdiction 
to modify its award, even though Subsequent 
Injuries Fund’s petition, seeking to wipe out all 
liability, was filed prior to expiration of period. 
West’s Ann.Labor Code, 8§ 5502, 5804, 5900, 
5903. 

State v. Industrial Acc. Commission, 318 

P.2d 194, 155 Cal.App.2d 551. 


©1780. Opening and vacating. 


Library references 
C.J.S. Workmen's Compensation § 650. 


©1781. —— In general. 


Cal. 1971. Workmen's compensation ap- 
peals board retains jurisdiction to rescind prior 
awards on showing of good cause after notice 
and opportunity to be heard, but such does not 


require that subsequent award be viewed as 
impliedly rescinding all prior awards. West's 
Ann.Labor Code, § 5803. 
Cedillo v. Workmen’s Comp. Appeals Bd., 
487 P.2d 1039, 96 Cal.Rptr. 471, 5 Cal.3d 
450. 


Cal.App. 2 Dist. 2000. Amended decision 
of Workers’ Compensation Judge (WCJ), finding 
that employer’s payment of advances against 
permanent disability (PDA) to claimant was not 
in issue because claimant had failed to raise it, 
violated claimant's right to due process, and 
thus claimant's second petition for reconsidera- 
tion of such decision should have been granted, 
where WCJ’s file contained letter from claim- 
ant’s attorney addressed to WCJ, which request- 
ed that WCJ address issue of PDA, claimant 
brought subject of PDA up in settlement confer- 
ence before WCJ, and parties tried case as 
though claimant had made a request for PDA. 
U.S.C.A. Const.Amend. 14; West’s Ann.Cal.La- 
bor Code § 139.5(d). 

Rucker v. Workers’ Compensation Appeals 

Bd., 97 Cal.Rptr.2d 852, 82 Cal.App.4th 
LS te 


Cal.App. 2 Dist. 1979. Where original 
workers’ compensation decision held that there 
was no connection between industrial injury 
and employee's condition, employee could not 
attempt to retry issue of work connection 
through device of reopening on grounds of 
“new and further’’ disability. West’s Ann.Labor 
Code, § 5410. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


In absence of “‘good cause,’’ Workers’ Com- 
pensation Appeals Board is powerless to act to 
reopen proceeding. West's Ann.Labor Code, 
§§ 5803-5805. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


Cal.App. 5 Dist. 1992. Existence of good 
cause is essential to exercise of continuing juris- 
diction vested in Workers’ Compensation Ap- 
peals Board by statute providing that, at any 
time, Board may rescind, alter, or amend any 
order, decision or award, good cause appearing 
therefor; without such proof, Board has no 
power to disturb its prior ruling. West's 
Ann.Cal.Labor Code § 5803. 

Azadigian v. Workers’ Comp. Appeals Bd., 

8 Cal.Rptr.2d 643, 7 Cal.App.4th 372. 


1782. —— Grounds in general. 


Cal.App. 1 Dist. 1982. Claimant, who re- 
quested rehabilitation with Board of Rehabilita- 
tion four years and some months after he was 
injured and following a period of unemploy- 
ment, made a showing of “‘good cause’ to 
reopen award within meaning of Labor Code 
section, even though request stated no reason 
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why original award of benefits was inadequate 
and presented no new facts not previously 
known by claimant, because it would have been 
inequitable to bar claimant from seeking reha- 
bilitation benefits because he initially sought to 
rehabilitate himself. West’s Ann.Cal.Labor 
Code § 5803. 
Bekins Moving & Storage Co. v. Workers’ 
Comp. Appeals Bd., 187 Cal.Rptr. 226, 
137 Cal.App.3d 665. 


Cal.App. 1 Dist. 1962. “Good cause’’ to re- 
open a decision of the Industrial Accident Com- 
mission denying workmen's compensation ben- 
efits, is not established by newly discovered 
evidence which is merely cumulative of that 
upon which earlier order was based. West's 
Ann.Labor Code, 8§ 5803, 5804. 

Consolidated Western Steel Division, U. S. 
Steel Corp. v. Industrial Acc. Commis- 
sion, 23 Cal.Rptr. 147, 205 Cal.App.2d 
DHS 


A mere change of opinion by Industrial 
Accident Commission as to correctness of its 
original decision does not constitute the ‘‘good 
cause’ necessary to grant a reopening. West's 
Ann.Labor Code, 8§ 5803, 5804. 

Consolidated Western Steel Division, U. S. 
Steel Corp. v. Industrial Acc. Commis- 
sion, 23 Cal.Rptr. 147, 205 Cal.App.2d 
Dior 


Only when there is a showing of some 
relevant circumstance which was unknown to 
Industrial Accident Commission at time it made 
its original award does “good cause’ for re- 
opening exist. West's Ann.Labor Code, 
§§ 5803, 5804. 

Consolidated Western Steel Division, U. S. 
Steel Corp. v. Industrial Acc. Commis- 
sion, 23 Cal.Rptr. 147, 205 Cal.App.2d 
PUD}. 


Cal.App. 2 Dist. 2000. Statute that permits 
applicant to seek workers’ compensation within 
five years after date of injury, upon ground that 
original injury caused new and further disabili- 
ty, authorizes reopening of a prior award of 
benefits by a_ timely petition. West's 
Ann.Cal.Labor Code § 5410. 

Martinez v. W.C.A.B., 101 Cal.Rptr.2d 406, 

84 Cal.App.4th 1079. 


Cal.App. 2 Dist. 1996. For purposes of de- 
termining whether good cause exists justifying 
rescission or revision of workers’ compensation 
award, “good cause’’ may consist of newly dis- 
covered evidence previously unavailable, 
change in law, or any factor or circumstance 
unknown at time original award or order was 
made which renders previous findings and 


award inequitable. West's Ann.Cal.Labor Code 
§ 5803. 
Brannen v. Workers’ Comp. Appeals Bd., 


53 Cal.Rptr.2d 768, 46 Cal.App.4th 377. 


Workers’ compensation award based on ex- 
ecuted stipulation may be reopened and re- 
scinded if stipulation has been entered into 
through inadvertence, excusable neglect, fraud, 
mistake of fact or law, where facts stipulated 
have changed or-there has been change in 
underlying conditions that could not have been 
anticipated, or where special! circumstances ex- 
ist rendering it unjust to enforce stipulation; on 
other hand, when there is no mistake but mere- 
ly lack of full knowledge of facts, which is due 
to failure of party to exercise due diligence to 
ascertain them, there is no proper ground for 
relief. West's Ann.Cal.Labor Code § 5803. 

Brannen v. Workers’ Comp. Appeals Bd., 

53 Cal.Rptr.2d 768, 46 Cal.App.4th 377. 


Fact that, following parties’ execution of 
stipulation, parties’ agreed medical examiner 
rendered opinion that workers’ compensation 
claimant’s physical injury was probably not 
work related, which was contrary to medical 
opinion issued prior to parties’ execution of 
stipulation, did not constitute change in facts 
stipulated to in parties’ agreement, and there- 
fore Workers’ Compensation Appeals Board did 
not have “‘good cause’’ to rescind award of 
benefits based upon such stipulation, as parties’ 
stipulation had disposed of question of whether 
there had been industrial injury, and stipulation 
provided that agreed medical examiners were to 
opine only about nature and extent of claimant's 
disability. West’s Ann.Cal.Labor Code § 5803. 

Brannen v. Workers’ Comp. Appeals Bd., 

53 Cal.Rptr.2d 768, 46 Cal.App.4th 377. 


Cal.App. 2 Dist. 1979. To reopen workers’ 
compensation proceeding for “good cause” 
there must exist some ground, not within 
knowledge of Workers’ Compensation Appeals 
Board at time of making former award or 
orders which render original award or orders 
inequitable; such cannot be premised upon 
mere change of opinion by Appeals Board. 
West’s Ann.Labor Code, §§ 5803-5805. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


Merely cumulative evidence is insufficient 
for “‘good cause’’ to reopen workers’ compensa- 
tion proceeding. West's Ann.Labor Code, 
§§ 5803-5805. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


What constitutes “good cause’ to justify 
reopening of workers’ compensation proceeding 
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depends largely on circumstances of each case. 
West's Ann.Labor Code, §§ 5803-5805. 
Aliano v. Workers’ Comp. Appeals Bd., 161 
Cal.Rptr. 190, 100 Cal.App.3d 341. 


Employer's failure to fulfill its duty to ade- 
quately and fairly investigate employee's claim 
prior to original workers’ compensation deci- 
sion and to present full medical picture to 
Workers’ Compensation Appeals Board consti- 
tuted “‘good cause” to justify reopening pro- 
ceeding. West's Ann.Labor Code, §§ 5803- 
5805. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


Cal.App. 4 Dist. 1967. Unintended lapse of 
time in examining an employee's petition for 
reconsideration of compensation decision, 
which was to be deemed a denial of petition by 
operation of law, constituted ‘‘good cause” for 
action of Workmen's Compensation Appeals 
Board in reopening of case within five years of 
date of injury, and Board did not exceed its 
jurisdiction although its action was subsequent 
to 60-day period specified for ‘‘reconsideration’’ 
of a decision. Labor Code, §§ 5803, 5804, 
5900(b). 

Argonaut Ins. Co. v. Workmen’s Compensa- 

tion Appeals Bd., 55 Cal.Rptr. 810, 247 
Cal.App.2d 669. 


1783. Fraud or mistake. 


Cal. 1966. Workmen's compensation 
award for permanent disability was not gained 
by fraud because of failure of claimant to men- 
tion pending superior court action when asked 
whether she had ever had any other accidents at 
any time other than falling off a stool, in view of 
facts that the action had been brought against 
other parties and that trial referee and industri- 
al accident commission were aware of the mat- 
ter before the award was made. 

Standard Rectifier Corp. v. Workmen's 

Compensation Appeals Bd., 419 P.2d 164, 
54 Cal.Rptr. 100, 65 Cal.2d 287. 


Cal.App. 2 Dist. 1992. Unlike workers’ 
compensation case settled by approved compro- 
mise and release, case settled by stipulated 
award may be reopened without showing of 
fraud, mistake, undue influence, or duress. 
West’s Ann.Cal.Labor Code 88 5410, 5803. 

Price v. Workers’ Comp. Appeals Bd., 12 

Cal.Rptr.2d 831, 10 Cal.App.4th 959, re- 
hearing denied. 


1784. —— Time for application or proceed- 
ings. 

Cal. 2000. By setting an outer limit of five 
years both for the employer to challenge a 
workers’ compensation award and the injured 
employee to reopen an old claim, the legislative 
scheme fosters certainty and finality for both 


sides. West's Ann.Cal.Labor Code §8§ 5410, 
5804. 
Barnes v. Workers’ Compensation Appeals 
Bd., 2 P.3d 1180, 97 Cal.Rptr.2d 638, 23 
Cal.4th 679. 


Cal.App. 1 Dist. 1990. Workers’ compen- 
sation statute authorizing employee to file claim 
for vocational rehabilitation benefits up to one 
year after last finding of permanent disability by 
appeals board had to be construed as exception 
to general five-year statute of limitations, which 
extended time for filing initial request for reha- 
bilitation benefits beyond five years from date of 
employee's injury. West’s Ann.Cal.Labor Code 
§§ 5405.5, 5410, 5804. 

O'Loughlin v. Workers’ Comp. Appeals Bd., 

272 Cal.Rptr. 499, 222 Cal.App.3d 1518. 


Cal.App. 1 Dist. 1982. Five-year limitation 
for reopening a workers’ compensation award 
applies to a request for rehabilitation benefits. 
West's Ann.Cal.Labor Code §§ 139.5, 3207, 
5404, 5804. 

Bekins Moving & Storage Co. v. Workers’ 

Comp. Appeals Bd., 187 Cal.Rptr. 226, 
137 Cal.App.3d 665. 


Request by claimant for rehabilitation with 
Board of Rehabilitation, made four years and 
some months after he was injured, and follow- 
ing a period of unemployment, was a timely 
petition to reopen an award under Labor Code 
sections providing that appeals board has con- 
tinuing jurisdiction to, inter alia, rescind, alter 
or amend any order, decision or award, and 
providing that no award of compensation shall 
be rescinded, altered or amended after five 
years from date of injury except upon petition 
by party in interest filed within such five years. 
West's Ann.Cal.Labor Code 8§ 5803, 5804. 

Bekins Moving & Storage Co. v. Workers’ 

Comp. Appeals Bd., 187 Cal.Rptr. 226, 
137 Cal.App.3d 665. 


Cal.App. 1 Dist. 1962. Reconsideration of 
a claim for compensation benefits may be grant- 
ed only upon petition therefor filed within 20 
days, or, if commission acts on its own motion, 
only upon order made within 60 days, but a 
claim for workmen’s compensation benefits can 
be reopened at any time within five years from 
date of injury if ‘good cause”’ is shown. West's 
Ann.Labor Code, §8§ 5803, 5804, 5900, 5903. 
Consolidated Western Steel Division, U. S. 
Steel Corp. v. Industrial Acc. Commis- 
sion, 23 Cal.Rptr. 147, 205 Cal.App.2d 

IAG 


Cal.App. 2 Dist. 1992. Workers’ Compen- 
sation Appeal Board had no jurisdiction over 
petition to reopen filed more than five years 
after the injury even though worker contended 
that he was entitled to award of permanent total 
disability based on combined effects of two 
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injuries, one of which occurred within five years 
of the petition to reopen. 
Stoiber v. Workers’ Comp. Appeals Bd., 7 
Cal.Rptr.2d 470, 5 Cal.App.4th 1403, 
opinion modified, and review denied. 


Cal.App. 2 Dist. 1987. ‘“‘Date of injury’’ 
should be determined in same manner for pur- 
pose of assessing timeliness of applications for 
adjudication of workers’ compensation claims 
and petitions by applicants or employers to 
reopen. West's Ann.Cal.Labor Code §§ 5410, 
5412, 5804. 

Palmer v. Workers’ Comp. Appeals Bd., 237 

Cal.Rptr. 800, 192 Cal.App.3d 1241, re- 
view denied. 


“Date of injury,’ for purpose of assessing 
timeliness of employee's petition to reopen 
workers’ compensation case, was date on which 
employee first suffered disability and either 
knew, or in exercise of reasonable diligence 
should have known, that disability was caused 
by present or prior employment. West's 
Ann.Cal.Labor Code 8§ 5410, 5412, 5804. 

Palmer v. Workers’ Comp. Appeals Bd., 237 

Cal.Rptr. 800, 192 Cal.App.3d 1241, re- 
view denied. 


Cal.App. 2 Dist. 1980. While decision of 
workers’ compensation judge granting reopen- 
ing of workers’ compensation award was issued 
more than five years after the injury, there was 
jurisdiction to render the decision as claimant 
had filed his petition to reopen within five years 
of date of the injury. West's Ann.Labor Code, 
§§ 5410, 5803, 5804. 

Nicky Blair’s Restaurant v. Workers’ Comp. 

Appeals Bd., 167 Cal.Rptr. 516, 109 Cal. 
App.3d 941. 


Cal.App. 2 Dist. 1979. Even though work- 
ers’ compensation judge’s decision granting re- 
opening of proceeding was issued more than 
five years after injury, judge still had jurisdic- 
tion to render decision where employee filed 
petition to reopen within five years of date of 
injury. West's Ann.Labor Code, §§ 5410, 5803, 
5804. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


Cal.App. 4 Dist. 1967. Workmen's Com- 
pensation Appeals Board has continuing juris- 
diction under Labor Code for five years to alter, 
amend, rescind or change an order in any way 
if good cause appears for reopening. Labor 
Code, §§ 5803, 5804. 

Argonaut Ins. Co. v. Workmen's Compensa- 

tion Appeals Bd., 55 Cal.Rptr. 810, 247 
Cal.App.2d 669. 


©1785. —— Proceedings to open or vacate. 


Cal. 1962. Evidence of automobile me- 
chanic, who claimed that he sustained a heart 


attack while lifting on front of an automobile to 
get it on his lift rack for repairs, was sufficient 
to establish good cause for reopening his case 
after he had been denied compensation benefits. 

West’s Ann.Labor Code, 8§ 5803, 5950. 
Walters v. Industrial Acc. Commission, 369 
P2d' 703; 20° Cal: Rptm 757 @ali2d) 3876 


Good cause to reopen workmen's compen- 
sation case on ground of newly discovered evi- 
dence is not established by evidence that is 
merely cumulative of the original evidence. 
West's Ann.Labor Code, § 5803. 

Walters v. Industrial Acc. Commission, 369 

Pde 703 2OKCal mime ee aleecl sone 


In addition to evidence which is more than 
“merely cumulative’, good cause for reopening 
workmen's compensation proceeding requires 
that there exist some good ground which ren- 
dered original award inequitable. West's 
Ann.Labor Code, § 5803. 

Walters v. Industrial Acc. Commission, 369 

P2¢d 703; 20) Cal. Rote 7. a7eGal2dessz- 


Cal.App. 1 Dist. 1962. Testimony of two 
doctors that defendant had suffered industrial 
accident was not sufficient to show good cause 
to reopen decision of Industrial Accident Com- 
mission almost 41 months after injury and 30 
months after Commission denied compensation 
when opinions of doctors were based upon 
medical findings which were before Commis- 
sion at hearing in which compensation was 
denied. West’s Ann.Labor Code, §§ 5803, 5804. 

Consolidated Western Steel Division, U. S. 

Steel Corp. v. Industrial Acc. Commis- 
sion, 23 Cal.Rptr. 147, 205 Cal.App.2d 
JH BY. 


Cal.App. 2 Dist. 1961. District Court of 
Appeals has no power to make findings of fact 
in proceeding to annual award of Industrial 
Accident Commission in compensation proceed- 
ing. West's Ann.Labor Code, § 3201 et seq. 

Gerson v. Industrial Acc. Commission, 11 

Cal.Rptr. 1, 188 Cal.App.2d 735. 


1786. —— Effect. 
Cal.App. 2 Dist. 1992. Where worker had 
been awarded 599.25 weeks of permanent dis- 


ability indemnity at $130 per week and thereaf- 
ter life pension of $60.17 per week based on 
disability resulting from combined effect of his 
injuries and he was later determined, upon the 
reopening of the case involving one of those 
injuries, to be 100% permanently disabled, but 
there was no jurisdiction to reopen the other 
case, worker was entitled to permanent disabili- 
ty and indemnity of $196 per week once 299.63 
weeks of permanent disability indemnity at 
$130 per week have accrued and employer was 
entitled to credit against that amount for any 
payment of a life pension in connection with the 
case which was not reopened. West's 
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Ann.Cal.Labor 
4659(b). 
Stoiber v. Workers’ Comp. Appeals Bd., 7 
Cal.Rptr.2d 470, 5 Cal.App.4th 1403, 
opinion modified, and review denied. 


Code §§ 4453(a)(1), 4653, 


©1787-1788. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 
C.J.S. Workmen's Compensation. 
©1788. Conclusiveness and effect. 


©1789. —— In general. 


C.A.9 (Cal.) 1995. Although Jones Act and 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act were mutually exclusive, employee's 
litigation of LHWCA claims and receipt of bene- 
fits thereunder did not bar his subsequent Jones 
Act claim since employee and employer were 
forced to take inconsistent positions regarding 
employee's seaman status under Jones Act and 
LHWCA. Jones Act, 46 App.U.S.C.A. § 688 et 
seq.; Longshore and Harbor Workers’ Compen- 
sation Act, § 1 et seq., 33 U.S.C.A. § 901 et seq. 

Papai v. Harbor Tug and Barge Co., 67 

F.3d 203, certiorari granted 117 S.Ct. 36, 
StS US, 51055, 135 badder i192 7) bre= 
versed 117 S.Ct. 1535, 520 U.S. 548, 170 
A.L.R. Fed. 779, 137 L.Ed.2d 800, on 
remand 127 F.3d 819. 


N.D.Cal. 1998. Judgments of California’s 
Workers’ Compensation Appeals Board (WCAB) 
have collateral estoppel and/or res judicata ef- 
fect in all subsequent proceedings, including 
civil actions between the same parties in both 
state and federal court. 28 U.S.C.A. 8 1738. 

Chavez v. Lockheed Martin Missiles & 

Space, 35 F.Supp.2d 1168, affirmed 165 
F.3d 914. 


Cal. 1985. Finding or order of the Work- 
ers’ Compensation Appeals Board is res judicata 
in subsequent proceeding if issue decided in 
prior adjudication is identical to one presented 
in action in question, if there was final judg- 
ment on the merits, and if party against whom 
plea was asserted was party or in privity with 
party to prior adjudication, but where there is 
new action involving different causes of action, 
doctrine of collateral estoppel applies. 

Clemente v. State of California, 707 P.2d 

818, 219 Cal.Rptr. 445, 40 Cal.3d 202, 
rehearing denied. 


Cal. 1981. Disposition of tort claim 
brought against a third party by an employee 
who has received workers’ compensation bene- 
fits has no effect on compromise settlement of 
the compensation claim and although a carrier 
or employer is entitled to full reimbursement if 
the third party defendant's tort liability equals 
or exceeds amount of compensation judgment 


or settlement, the ‘reasonableness’ of the com- 

pensation judgment or settlement should not be 

relitigated in the subsequent third-party action. 

West's Ann.Labor Code, §§ 3850, 3852, 3854. 

Breese vo biice) ose P.2d 987" 1 7erCal Rpt, 
791, 29 Cal.3d 923. 


Cal. 1971. Workmen’s compensation ap- 
peals board retains jurisdiction to rescind prior 
awards on showing of good cause after notice 
and opportunity to be heard, but such does not 
require that subsequent award be viewed as 
impliedly rescinding all prior awards. West's 
Ann.Labor Code, § 5803. 

Cedillo v. Workmen’s Comp. Appeals Bd., 

487 P.2d 1039, 96 Cal.Rptr. 471, 5 Cal.3d 
450. 


Absent express revocation of prior award or 
inconsistency between awards, subsequent 
award of workmen’s compensation appeals 
board must not be viewed as rescinding prior 
awards. 

Cedillo v. Workmen’s Comp. Appeals Bd., 

487 P.2d 1039, 96 Cal.Rptr. 471, 5 Cal.3d 
450. 


Cal. 1967. Workmen's Compensation Ap- 
peals Board must give res judicata effect to its 
final decisions. 

Dow Chemical Co. v. Workmen's Compen- 

sation Appeals Bd., 432 P.2d 365, 62 
Cal.Rptr. 757, 67 Cal.2d 483. 


Collateral estoppel branch of res judicata 
doctrine applies to decisions of Workmen's 
Compensation Appeals Board. 

Dow Chemical Co. v. Workmen's Compen- 

sation Appeals Bd., 432 P.2d 365, 62 
Cal.Rptr. 757, 67 Cal.2d 483. 


Under collateral estoppel branch of res ju- 
dicata doctrine applicable to decisions of Work- 
men’s Compensation Appeals Board, mutuality 
of estoppel is not required and persons not 
parties to a prior case may assert against party 
to such action all facts decided in prior action. 

Dow Chemical Co. v. Workmen’s Compen- 

sation Appeals Bd., 432 P.2d 365, 62 
Cal.Rptr. 757, 67 Cal.2d 483. 


Cal. 1966. Nevada award of workmen's 
compensation was not res judicata and did not 
bar, under full faith and credit clause of United 
States Constitution, California from making an 
award for identical injury where there was no 
Nevada statute which stated that its laws were 
designed to preclude recovery in another state. 
West's Ann.Labor Code, §8§ 3202, 3600.5, 5305; 
U.S.C.A.Const. art. 4, § 1. 

Reynolds Elec. & Engineering Co. v. Work- 

men’s Compensation Appeals Bd., 421 
P.2d 96, 55 Cal.Rptr. 248, 65 Cal.2d 429. 


Cal. 1953. The Industrial Accident Com- 
mission exercises adjudicatory functions and 
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has power to make final determinations on 
questions of fact. 
French v. Rishell, 254 P.2d 26, 40 Cal.2d 
477. 


Cal.App. 1 Dist. 2000. Workers’ Compen- 
sation Appeals Board panel decisions and deni- 
als of petitions for writ of review reported in the 
California Compensation Cases and in the Cali- 
fornia Workers’ Compensation Reporter, along 
with Board denials of petitions for reconsidera- 
tion also reported periodically in the latter pub- 
lication, are properly citable authority only to 
the extent they point out the contemporaneous 
interpretation and application of the workers’ 
compensation laws by the Board; they have no 
stare decisis effect. 

City of Martinez v. Workers’ Comp. Appeals 

Bd., 102 Cal.Rptr.2d 588, 85 Cal.App.4th 
601, review denied. 


Cal.App. 1 Dist. 1993. Chiropractic clin- 
ic’s employee was barred by doctrines of res 
judicata and election of remedies from pursuing 
medical malpractice action against clinic, 
where employee pursued workers’ compensa- 
tion remedy for employment-related injury to 
final judgment, employee already enjoyed bene- 
fits of that remedy, and back injury for which 
employee sought and received workers’ com- 
pensation benefits was same injury and manipu- 
lation for which she sought to establish liability 
and recover damages for medical malpractice. 
West's Ann.Cal.Labor Code § 3602(a). 

Lake v. Lakewood Chiropractic Center, 24 

Cal.Rptr.2d 358, 20 Cal.App.4th 47. 


Cal.App. 1 Dist. 1963. The Industrial Acci- 
dent Commission is a constitutional court and 
its final decisions are given res judicata effect. 
West's Ann.Labor Code, § 5302. 

Solari v. Atlas-Universal Service, Inc., 30 

Cal.Rptr. 407, 215 Cal.App.2d 587. 


Cal.App. 1 Dist. 1960. It is panel of com- 
mission and not referee who makes findings 
and award in workmen’s compensation case; 
and for purposes of applying doctrine of res 
judicata in pension case, it could not be said 
that commission had followed same reasoning 
as did referee (who found that injury prevented 
claimant from working as fireman), even 
though it adopted recommendation of referee as 
to degree of disability. 

De Celle v. City of Alameda, 9 Cal.Rptr. 

549, 186 Cal.App.2d 574. 


Cal.App. 2 Dist. 2000. Although California 
Compensation Cases where writs of review 
were denied have no stare decisis effect as to 
the appellate court denial, they are citable au- 


thority as to the holding of the Workers’ Com- 
pensation Appeals Board (WCAB). 
Tenet/Centinela Hosp. Medical Center v. 
Worker's Compensation Appeals Bd., 95 
Cal.Rptr.2d 858, 80 Cal.App.4th 1041, 
review denied. 


Cal.App. 2 Dist. 1999. Prior decisions of 
Workers’ Compensation Appeals Board, finding 
that radiology service provider had technically 
complied with disclosure requirements of stat- 
ute governing medical-legal reports in workers’ 
compensation cases, did not collaterally estop 
Board in proceeding to foreclose lien from hold- 
ing that medical-legal reports prepared by pro- 
vider’s physician were inadmissible due to his 
misrepresenting X-ray technician’s qualifica- 
tions. West’s Ann.Cal.Labor Code 3 4628. 

Scheffield Medical Group, Inc. v. Workers’ 

Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1998. Opinion and order 
of Workers’ Compensation Appeals Board quali- 
fies as “‘administrative determination’ for col- 
lateral estoppel purposes. 

Housing Authority v. Workers’ Comp. Ap- 

peals Bd., 70 Cal.Rptr.2d 738, 60 Cal. 
App.4th 1076, review denied. 


Cal.App. 2 Dist. 1989. Any finding or de- 
termination of contempt by workers’ compensa- 
tion judge who referred matter of possible con- 
tempt by physician to Workers’ Compensation 
Appeals Board was null and void for lack of 
jurisdiction of judge to adjudicate contempt and 
therefore could not serve as a basis for physi- 
cian’s invocation of res judicata or collateral 
estoppel in Board proceedings for contempt. 

Crawford v. Workers’ Comp. Appeals Bd., 

259 Cal.Rptr. 414, 211 Cal.App.3d 485, 
213 Cal.App.3d 156, rehearing denied, 
modified, and review denied, certiorari 
denied 110 S.Ct. 868, 493 U.S. 1058, 107 
L.Ed.2d 952. 


Cal.App. 2 Dist. 1987. Workers’ compen- 
sation judgment can have res judicata effect if it 
meets all doctrine’s other essential elements. 

Hughes v. Atlantic Pacific Construction Co., 

240 Cal.Rptr. 200, 194 Cal.App.3d 987, 
review denied. 


Cal.App. 2 Dist. 1986. Stipulations and or- 
der in Workers’ Compensation Appeals Board 
action had no collateral estoppel or res judicata 
effect in connection with dispute as to service- 
connected disability retirement allowance of 
county employee, because requisite privity be- 
tween county, against which workers’ compen- 
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sation award was made, and Retirement Board, 
was lacking. 
McCoy v. Board of Retirement, 228 Cal. 
Rptr. 567, 183 Cal.App.3d 1044, review 
denied. 


Cal.App. 2 Dist. 1983. Issues presented to 
Workers’ Compensation Appeals Board on for- 
mer police officer's application for workers’ 
compensation benefits, and issues presented to 
board of pension commissioners on his earlier 
application for disability pension, were not 
identical for purposes of res judicata and collat- 
eral estoppel, since permanent disability for 
workers’ compensation purposes is disability 
that causes impairment of earning capacity, 
impairment of normal use of member, or com- 
petitive handicap in open labor market, whereas 
disability pension is available only where appli- 
cant is under such disability as to be incapaci- 
tated, and such incapacity prevents applicant 
from performing his duties. 

Winn v. Board of Pension Commissioners, 

197 Cal.Rptr. 111, 149 Cal.App.3d 532. 


Finding of Workers’ Compensation Court of 
Appeals that former police officer was 484% 
disabled was not binding on pension board to 
which former police officer had applied for 
disability pension, since final decision of pen- 
sion board was issued on March 18, 1980, 
whereas decision on workers’ compensation 
claim was made on August 17, 1981 and, as 
such, was judgment subsequent to that of pen- 
sion board. 

Winn v. Board of Pension Commissioners, 

197 Cal.Rptr. 111, 149 Cal.App.3d 532. 


Cal.App. 2 Dist. 1982. Doctrine of collat- 
eral estoppel is applicable to final decisions of 
the Workers’ Compensation Appeals Board. 

Preciado v. County of Ventura, 192 Cal. 

Rptr. 253, 143 Cal.App.3d 783. 


Cal.App. 2 Dist. 1976. An adjudication by 
the Workers’ Compensation Appeals Board is 
one which may be the basis for application of 
the doctrine that a party to prior litigation may, 
in subsequent litigation with a different oppo- 
nent, be bound by adverse final determinations 
of issues in the prior case by reason of the rule 
of collateral estoppel. 

Kelly v. Trans Globe Travel Bureau, Inc., 

131 Cal.Rptr. 488, 60 Cal.App.3d 195. 


Adverse effect of potential of collateral es- 
toppel upon economic balance of civil litigation 
is particularly undesirable in workers’ compen- 
sation proceedings. 

Kelly v. Trans Globe Travel Bureau, Inc., 

131 Cal.Rptr. 488, 60 Cal.App.3d 195. 


The possibility of collateral estoppel conse- 
quences of a workers’ compensation determina- 
tion with its effect upon the economic balance 
of the controversy is counter to the policy of the 


workers law securing the quick and, where 
possible, certain resolution of questions of cov- 
erage. 


Kelly v. Trans Globe Travel Bureau, Inc., 
131 Cal.Rptr. 488, 60 Cal.App.3d 195. 


The effect upon the right to jury trial and 
the adverse consequences to the workers’ com- 
pensation proceeding itself outweigh the bene- 
fits of collateral estoppel in avoiding relitigation 
between a party to the proceeding and a non- 
party. 

Kelly v. Trans Globe Travel Bureau, Inc., 

131 Cal.Rptr. 488, 60 Cal.App.3d 195. 


Cal.App. 2 Dist. 1973. Decision of Work- 
men’s Compensation Appeals Board awarding 
temporary disability to city employee was not 
res judicata as to action by employee against 
city to recover compensation benefits under city 
ordinance providing for payment of workmen's 
compensation to injured city employees and 
was not retroactively applicable to decision of 
general manager of personnel department deny- 
ing employee's claim for compensation under 
city administrative code. 

Gilbert v. City of Los Angeles, 109 Cal.Rptr. 

622, 33 Cal.App.3d 1082. 


Cal.App. 2 Dist. 1968. Basic rules for pro- 
cedure require that Workmen’s Compensation 
Appeals Board give res judicata effect to its final 
decisions. 

Marsh v. Workmen’s Compensation Ap- 

peals Board, 65 Cal.Rptr. 69, 257 Cal. 
App.2d 574. 


Cal.App. 5 Dist. 1989. Workers’ compen- 
sation claimant was not denied opportunity to 
litigate issue of whether employer had compen- 
sation coverage at time of his work-related 
injury in workers’ compensation proceeding, 
simply because his counsel chose to argue issue 
of coverage rather than introduce evidence. 
West's Ann.Cal.Labor Code 8§ 3700, 3706. 

Rymer v. Hagler, 260 Cal.Rptr. 76, 211 

Cal.App.3d 1171, review denied. 


Doctrine of collateral estoppel applies to 
workers’ compensation proceedings. West's 
Ann.Cal.Labor Code § 3600 et seq. 

Rymer v. Hagler, 260 Cal.Rptr. 76, 211 

Cal.App.3d 1171, review denied. 


Cal.App. 5 Dist. 1967. Industrial Accident 
Commission’s determination that  fireman’s 
heart condition was not service connected did 
not apply retrospectively to earlier decision of 
pension board of fireman’s disability and retire- 
ment fund of city that fireman's disability was 
service connected under doctrine of res judica- 
ta. 

Pathe v. City of Bakersfield, 63 Cal.Rptr. 

220, 255 Cal.App.2d 409. 
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Law Rev. 1970. Collateral estoppel: The 
extent to which decisions of the Workmen’s 
Compensation Appeals Board and municipal or 
county pension boards bind each other. 

21 Hastings L.J. 763. 


Law Rev. 1960. Misconstruction of sister 
state law in conflict of laws. 
I2eS tan Reaooo. 


Law Rev. 1953. Res judicata; workmen’s 


compensation and pensions. 
Tey Syl e¥ewe Al, WPA. 


©1790. —— Finality. 


Cal. 1983. Final determination by Work- 
ers’ Compensation Appeals Board is final judg- 
ment for collateral estoppel purposes. 

Traub v. Board of Retirement, 670 P.2d 

335,095) Cal Rotesoslees4Caleoder 95: 


Cal. 1972. Although referee in workman's 
compensation case did not specifically dismiss 
one carrier, where he specifically awarded med- 
ical-legal costs against a second carrier, order 
determining second carrier to be solely respon- 
sible for such costs became final when second 
carrier failed to timely file petition for reconsid- 
eration. West's Ann.Labor Code, §§ 4600, 
Ssul'5y, 

Busick v. Workmen's Comp. Appeals Bd., 

500 P.2d 1386, 104 Cal.Rptr. 42, 7 Cal.3d 
967. 


Cal.App. 1 Dist. 1993. Finding of Workers’ 
Compensation Appeals Board (WCAB) that chi- 
ropractic clinic’s employee’s injuries arose out 
of and occurred in course of her employment 
while being manipulated by chiropractor consti- 
tuted “final determination” that was entitled to 
res judicata effect in employee's medical mal- 
practice action against clinic. 

Lake v. Lakewood Chiropractic Center, 24 

Cal.Rptr.2d 358, 20 Cal.App.4th 47. 


Cal.App. 1 Dist. 1963. Under — statutory 
power given to Industrial Accident Commission 
to rescind, alter or amend any order, decision 
or award within five years from date of injury, 
an order, decision or award is not final until 
that period has expired, and doctrine of res 
judicata is not applicable to such orders, deci- 
sions or awards during that five-year period. 
West's Ann.Labor Code, §§ 5803, 5805. 

Solari v. Atlas-Universal Service, Inc., 30 

Cal.Rptr. 407, 215 Cal.App.2d 587. 


Finding in proceeding before Industrial Ac- 
cident Commission that applicant did not re- 
ceive head injuries in an accident was not res 
judicata in a subsequent superior court action 
for personal injuries brought less than five years 
after accident against a third party tort-feasor 
arising out of the same accident. West's Ann. 


Code Civ.Proc. § 1962, subd. 6; West’s Ann.La- 
bor Code, §§ 5302, 5803-5805. 
Solari v. Atlas-Universal Service, Inc., 30 
Cal.Rptr. 407, 215 Cal.App.2d 587. 


Cal.App. 2 Dist. 1973. Workmen's Com- 
pensation Appeals Board has continuing juris- 
diction of its awards for five years from the date 
of the employee’s injury; thus, decision of 
Board awarding temporary disability to city 
employee was not res judicata as to employee’s 
action brought within such five-year period 
against city to recover workmen's compensation 
benefits under city administrative code. West's 
Ann.Labor Code, 88 5802-5805. 

Gilbert v. City of Los Angeles, 109 Cal.Rptr. 

622, 33 Cal.App.3d 1082. 


Cal.App. 2 Dist. 1968. Decision of Work- 
men’s Compensation Appeals Board becomes 
final on expiration of time for review. 

Marsh v. Workmen's Compensation Ap- 

peals Board, 65 Cal.Rptr. 69, 257 Cal. 
App.2d 574. 


Cal.App. 3 Dist. 1972. Decision of Work- 
men’s Compensation Appeals Board that federal 
work incentive program enrollee who was in- 
jured while working on city golf course was not 
an employee of city within meaning of Work- 
men’s Compensation Act was not res judicata of 
that question in enrollee’s action against city to 
recover for the injuries where decision was not 
rendered until after judgment in enrollee’s ac- 
tion against city and Board's continuing juris- 
diction had not yet terminated. West's Ann.La- 
bor Code, § 5803. 

Edwards v. City of Chico, 104 Cal.Rptr. 

481, 28 Cal.App.3d 148. 


Cal.App. 3 Dist. 1968. A judicial affirma- 
tion of compensability becomes res judicata 
only when it reaches finality. 

Azevedo v. Abel, 70 Cal.Rptr. 710, 264 Cal. 

App.2d 451. 


Cal.App. 4 Dist. 1973. Prior workmen's 
compensation award for employee's death while 
testing underwater diving equipment for em- 
ployer did not preclude subsequent action by 
widow and minor children to recover for em- 
ployee’s death under Jones Act on ground of res 
judicata, merger or estoppel as issues essential 
to Jones Act jurisdiction had not been deter- 
mined in the compensation proceedings and 
five-year period within which workmen's com- 
pensation award could be rescinded had not 
expired. Jones Act, 46 U.S.C.A. § 688; West's 
Ann.Labor Code, §§ 3600, 3601, 5302, 5803- 
5805; West's Ann.Code Civ.Proc. § 437c; 
US, GA. Gonstecarte Ll) sors. Clasmart eo. 2: 

De Court v. Beckman Instruments, Inc., 

108 Cal.Rptr. 109, 32 Cal.App.3d 628. 


Doctrine of res judicata is inapplicable to 
workmen's compensation awards during five- 
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year period during which award can be rescind- 
ed. West’s Ann.Labor Code, §§ 5803-5805. 

De Court v. Beckman Instruments, Inc., 

108 Cal.Rptr. 109, 32 Cal.App.3d 628. 


Cal.App. 5 Dist. 1992. Conclusive orders 
and awards of Workers’ Compensation Appeals 
Board are “‘final’’ for purposes of doctrine of 
res judicata, notwithstanding Board's continu- 
ing jurisdiction. West's Ann.Cal.Labor Code 
§ 5803. 

Azadigian v. Workers’ Comp. Appeals Bd., 

8 Cal.Rptr.2d 643, 7 Cal.App.4th 372. 


Cal.App. 5 Dist. 1989. Dismissal of work- 
er’s compensation proceeding at claimant’s re- 
quest, after compensation judge had determined 
that employer did in fact have insurance cover- 
age at time of claimant's work-related injury, 
did not affect finality of order for purposes of 
collateral estoppel in subsequent civil proceed- 
ing brought against employer. West's 
Ann.Cal.Labor Code § 3600 et seq. 

Rymer v. Hagler, 260 Cal.Rptr. 76, 211 

Cal.App.3d 1171, review denied. 


©1791. —— Matters concluded. 


N.D.Cal. 1998. Even assuming the termi- 
nation of employee's workers’ compensation 
benefits constituted an adverse employment ac- 
tion, employee could not establish, for purposes 
of his retaliation claim, a causal link between 
his then-pending discrimination lawsuit and 
termination of his benefits since doctrine of 
collateral estoppel prevented employee from re- 
litigating his lack of entitlement to workers’ 
compensation benefits, which was conclusively 
established in workers’ compensation proceed- 
ing. 

Chavez v. Lockheed Martin Missiles & 

Space, 35 F.Supp.2d 1168, affirmed 165 
F.3d 914. 


N.D.Cal. 1965. The award of death bene- 
fits to airline pilot’s minor children by Industri- 
al Accident Commission of California was not 
res judicata with respect to claim by the same 
children for benefits under the Harbor Workers’ 
Act. Longshoremen’s and Harbor Workers’ 
Compensation Act, § 1 et seq. as amended 33 
U.S.C.A. § 901 et seq.; Defense Base Act, §§ 1- 
4, 1(b) (1) as amended 42 U.S.C.A. §§ 1651- 
1654, 1651(b) (1). 

Flying Tiger Lines, Inc. v. Landy, 250 

F.Supp. 282, reversed 370 F.2d 46. 


Cal. 1985. Finding or order of the Work- 
ers’ Compensation Appeals Board is res judicata 
in subsequent proceeding if issue decided in 
prior adjudication is identical to one presented 
in action in question, if there was final judg- 
ment on the merits, and if party against whom 
plea was asserted was party or in privity with 
party to prior adjudication, but where there is 


new action involving different causes of action, 
doctrine of collateral estoppel applies. 
Clemente v. State of California, 707 P.2d 
818, 219 Cal.Rptr. 445, 40 Cal.3d 202, 
rehearing denied. 


Determination by the Workers’ Compensa- 
tion Appeals Board that pedestrian was 100% 
disabled prior to motorcycle accident did not 
conclusively establish that pedestrian’s physical 
condition was not worsened by the hit-and-run 
motorcycle accident, and thus, pedestrian was 
not collaterally estopped from presenting evi- 
dence indicating anything other than fact that 
pedestrian was 100% disabled prior to accident, 
in action brought by pedestrian against State 
and highway patrol officer who allegedly was 
negligent in failing to ascertain identity of mo- 
torcyclist during investigation of accident, since 
disability rating was a combination of numerous 
factors and measured injury as well as pedestri- 
an’s ability to engage in gainful employment. 
West’s Ann.Cal.Labor Code § 4660(a). 

Clemente v. State of California, 707 P.2d 

818, 219 Cal.Rptr. 445, 40 Cal.3d 202, 
rehearing denied. 


Cal. 1983. County retirement board does 
not act as agent for county, but rather, is 
administrator of county retirement system, an 
independent entity; thus, due to lack of requi- 
site privity between county, against which work- 
ers’ compensation award was made, and county 
retirement board, award of workers’ compensa- 
tion did not establish under principles of res 
judicata that county employee's disability was 
service connected for disability retirement bene- 
fit | purposes. West's  Ann.Cal.Gov.Code 
§ 31720. 

Traub v. Board of Retirement, 670 P.2d 

335, 195 Cal.Rptr. 681, 34 Cal.3d 793. 


Cal. 1972. Where Workmen’s Compensa- 
tion Appeals Board took original jurisdiction 
and had found that employee's reaction to al- 
leged deceptive investigation of her claim by 
workmen’s compensation insurer and her ensu- 
ing psychiatric disturbance were directly related 
to original industrial injury in such manner as 
to be compensable and its findings and award 
had become final, its determination was res 
judicata as to coverage and jurisdiction. West's 
Ann.Labor Code, 8§ 5803, 5804. 

Unruh v. Truck Insurance Exchange, 498 

Pi2d 1063) 102 Cal Rptr. 815; 7 ‘Cali3d 
616. 


Where employer's workmen's compensa- 
tion insurer was not “person other than the 
employer’ with respect to intentional torts of 
assault and intentional infliction of emotional 
injury, findings of Workmen's Compensation 
Appeals Board in workmen's compensation pro- 
ceeding were not res judicata as to claims for 
intentional torts although Board’s determina- 
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tion was res judicata where, in the performance 
of the acts complained of, the insurer was not 
stepping from its role as insurer. West's 
Ann.Labor Code, § 3852. 
Unruh v. Truck Insurance Exchange, 498 
P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 
616. 


Cal. 1967. Although carriers were not par- 
ties to claims filed with industrial accident com- 
mission with respect to two back injuries, deci- 
sion of Workmen’s Compensation Appeals 
Board that injuries were specific and each re- 
sulted in permanent partial disability was bind- 
ing on employee in subsequent proceeding 
against insurers for permanent disability caused 
by repetitive trauma prior to and following 
dates of specific injuries and therefore percent- 
age of permanent disability resulting from inju- 
ries should not have been combined with other 
disability to reach percentage in excess of 70%, 
precluding carriers from being liable for life 
pension. West’s Ann.Labor Code, 88 4658, 
4750, 4751. 

Dow Chemical Co. v. Workmen’s Compen- 

sation Appeals Bd., 432 P.2d 365, 62 
Cal.Rptr. 757, 67 Cal.2d 483. 


Cal. 1953. Fact that burden of proof was 
less before Industrial Accident Commission 
than it was before pension board did not pre- 
clude application of res judicata rule on issue 
on whether fireman’s death arose out of and in 
course of his employment. West's Ann.Labor 
Code, 88 3212, 5708, 5709. 

French v. Rishell, 254 P.2d 26, 40 Cal.2d 

477. 


Cal. 1952. The finding of Industrial Acci- 
dent Commission that employee has suffered an 
injury compensable under the Workmen’s Com- 
pensation Act is res judicata on that issue as 
against the employer. West's Ann.Labor Code, 
§ 3201 et seq. 

Duprey v. Shane, 249 P.2d 8, 39 Cal.2d 

781. 


Cal.App. 1 Dist. 1989. Because workers’ 
compensation proceedings did not determine 
that tenured teacher, who had taken sick leave 
for work-related mental illness, was mentally 
incompetent to teach, doctrine of res judicata 
did not bar teacher from seeking reinstatement 
and back pay or from asserting her rights under 
Education Code. West’s Ann.Cal.Educ.Code 
§ 44942. 

Raven v. Oakland Unified School Dist., 262 

Cal.Rptr. 354, 213 Cal.App.3d 1347, re- 
view denied. 


Cal.App. 1 Dist. 1988. Fact that it was de- 
termined in workers’ compensation proceeding 
that rapid transit district police officer had 6% 
permanent disability did not preclude finding by 
rapid transit district that officer was capable of 


performing duties to which he could be as- 
signed and did not have res judicata effect on 
issue of whether officer was incapacitated to 
perform duties of his position as an officer and 
whether he was entitled to disability retirement 
benefits. West’s Ann.Cal.Gov.Code § 21026. 
Petrillo v. Bay Area Rapid Transit Dist., 243 
Cal.Rptr. 74, 197 Cal.App.3d 798, rehear- 
ing denied. 


Cal.App. 1 Dist. 1981. Finding by Work- 
ers’ Compensation Appeal Board of permanent 
disability, which may be partial for purposes of 
workers’ compensation, does not bind city civil 
service commission on issue of employee's inca- 
pacity to perform duties; at most, judgment of 
Appeals Board is res judicata and binding on 
commission only where identical issue is under 
consideration, final judgment was reached on 
merit in earlier adjudication, party against 
whom judgment is now asserted was party or in 
privity with party in prior action. West's 
Ann.Labor Code §§ 4056, 4850, 4851; West's 
Ann.Gov.Code, § 21025.4. 

Reynolds v. City of San Carlos, 178 Cal. 

Rptr. 636, 126 Cal.App.3d 208. 


Cal.App. 1 Dist. 1974. Under _ statutory 
provisions limiting liability of employers of 
physically disabled persons after subsequent in- 
dustrial injury, carpenter’s prior disability rat- 
ing for industrial injury received 20 years before 
subsequent injury for which carpenter made 
claim was not res judicata with respect to the 
carpenter's condition when he sustained subse- 
quent injury, but rather it was the actual disabil- 
ity at the time of the subsequent injury which 
should have governed the Board’s award. 
West's Ann.Labor Code, § 4750. 

Amico v. Workmen's Comp. Appeals Bd., 

117 Cal.Rptr. 831, 43 Cal.App.3d 592. 


Cal.App. 1 Dist. 1970. Where Workmen's 
Compensation Appeals Board had determined 
that household domestic employee's injuries 
were suffered within the course and scope of 
the employment relationship which was covered 
by workmen's compensation laws before em- 
ployee filed personal injury action against em- 
ployer in superior court, the determination by 
Board was res judicata as to the matter of 
coverage and of jurisdiction to grant relief to 
employee, and the superior court could not 
inquire into the correctness or propriety of 
determination by Board. 

Jones v. Brown, 89 Cal.Rptr. 651, 13 Cal. 

App.3d 513. 


Cal.App. 1 Dist. 1960. It is prospective 
loss of future earning power under existing 
handicap of physical impairment that is to be 
considered in workmen's compensation case, 
and ability to do exact work formerly done by 
workman is not sole measure of disability; and, 
therefore, for purposes of applying doctrine of 
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res judicata in subsequent fireman's pension 
case, it could not be said, in lieu of finding 
thereon, that commission had based its award 
of workmen's compensation to fireman upon 
determination that he could no longer pursue 
his former occupation. West's Ann.Labor Code, 
§ 4660. 

De Celle v. City of Alameda, 9 Cal.Rptr. 

549, 186 Cal.App.2d 574. 


Identity of issues was lacking, as was finali- 
ty where period for which commission retained 
jurisdiction over workmen's compensation 
award had not yet expired, and, therefore, 
award in workmen's compensation case was not 
conclusive of issues presented in subsequent 
proceeding whereby workman sought to recover 
pension under Alameda ordinance. 

De Celle v. City of Alameda, 9 Cal.Rptr. 

549, 186 Cal.App.2d 574. 


Cal.App. 1 Dist. 1954. In action on com- 
pensation policy, evidence supported finding 
that prior proceedings before Industrial Acci- 
dent Commission did not involve the same is- 
sues of misrepresentation, concealment and 
breach of warranty by insured as were involved 
in insurer’s defense and counterclaim, and 
hence Commission's decision against insurer 
did not preclude consideration of such issues in 
the instant action. 

DeCampos v. State Compensation Ins. 

Fund, 265 P.2d 617, 122 Cal.App.2d 519. 


Express or implied determination in com- 
pensation proceeding that there had been no 
rescission of compensation insurance policy 
would not necessarily be a determination of 
issues of misrepresentation, concealment and 
breach of warranty raised by defense and coun- 
terclaim in subsequent action by insured against 
insurer on the policy. 

DeCampos y. State Compensation Ins. 

Fund, 265 P.2d 617, 122 Cal.App.2d 519. 


Cal.App. 2 Dist. 1999. The concept of res 
judicata is applicable in workers’ compensation 
cases. 

General Dynamics Corp. v. Workers’ Comp. 

Appeals Bd., 83 Cal.Rptr.2d 907, 71 Cal. 
App.4th 624, rehearing denied. 


The doctrine of res judicata does not apply 
to bar workers’ compensation claims involving 
different injuries. 

General Dynamics Corp. v. Workers’ Comp. 

Appeals Bd., 83 Cal.Rptr.2d 907, 71 Cal. 
App.4th 624, rehearing denied. 


Cal.App. 2 Dist. 1998. Collateral estoppel 
barred public employer from denying that po- 
lice chief for city housing authority was entitled 
to benefits under statute allowing category of 
governmental employees to take leave of ab- 
sence in lieu of other disability benefits, where 
Workers’ Compensation Appeals Board had pre- 


viously determined that statute applied to police 
officer for city housing authority. 
Housing Authority v. Workers’ Comp. Ap- 
peals Bd., 70 Cal.Rptr.2d 738, 60 Cal. 
App.4th 1076, review denied. 


Decision by Workers’ Compensation Ap- 
peals Board that statute allowing category of 
governmental employees to take leave of ab- 
sence in lieu of other disability benefits applied 
to police officer for city housing authority did 
not fall within injustice or public interest excep- 
tions to doctrine of collateral estoppel; decision 
involved single local agency rather than citizens 
of entire state and did not involve matter of 
great economic consequence. 

Housing Authority v. Workers’ Comp. Ap- 

peals Bd., 70 Cal.Rptr.2d 738, 60 Cal. 
App.4th 1076, review denied. 


Cal.App. 2 Dist. 1994. | Claimant’s _ prior 
workers’ compensation cases involved different 
injuries than instant suit and, thus, doctrine of 
res judicata had no application to instant suit. 

Nash v. Workers’ Comp. Appeals Bd., 30 

Cal.Rptr.2d 454, 24 Cal.App.4th 1793, 
review denied. 


Cal.App. 2 Dist. 1992. Order of Court of 
Appeal, denying worker’s claim for rehabilita- 
tion benefits ‘without prejudice,’ was not de- 
termination on merits; it was apparent from 
record that finding as to whether worker was a 
qualified injured worker had to be made on 
administrative level before worker would be 
entitled to relief he sought. 

Belmontez v. Workers’ Comp. Appeals Bd., 

9 Cal.Rptr.2d 405, 7 Cal.App.4th 786, 
opinion modified, and review denied. 


Cal.App. 2 Dist. 1984. Judgment in Work- 
ers’ Compensation Appeals Board proceeding 
based on stipulation by city conceding that 
police officer's disability was job-related, which 
judgment became final 11 months after findings 
of fact were made by trial court in present 
proceeding for peremptory writ of mandate 
seeking grant of service-connected disability 
pension for police officer, collaterally estopped 
pension board, as party in privity with city, 
from finding in present proceeding that police 
officer’s disability was ‘‘nonservice-connected.” 

Causey v. Board of Pension Commissioners, 

199 Cal.Rptr. 535, 152 Cal.App.3d 484. 


Cal.App. 2 Dist. 1983. Workers’ compen- 
sation case may be decided against worker as to 
issues which do not collaterally estop him or 
her in disability retirement proceeding, such as 
amount of award and permanence of injury. 
West’s Ann.Cal.Labor Code § 3600. 

Collier v. City of Pasadena, 191 Cal.Rptr. 

681, 142 Cal.App.3d 917. 


Cal.App. 2 Dist. 1982. Receipt of workers’ 
compensation benefits by seaman employed by 
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county did not constitute bar to recovery under 
the Jones Act or general maritime law on the 
basis of res judicata or collateral estoppel, but 
county would have right to set off all benefits 
received under workers’ compensation proceed- 
ing if employee obtained judgment in the mari- 
time action. Jones Act, 46 U.S.C.A. § 688. 

Hamilton v. County of Los Angeles, 182 

Cal.Rptr. 868, 131 Cal.App.3d 982. 


Cal.App. 2 Dist. 1979. Although original 
workers’ compensation decision only found in- 
jury to employee's “‘head,” such did not pre- 
clude finding of injury to neck in decision grant- 
ing reopening. West's Ann.Labor Code, 
8§ 5410, 5803, 5804. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


Cal.App. 2 Dist. 1978. Fact that workers’ 
compensation judge’s award left lien claim of 
hospital to be ‘‘adjusted’’ by parties did not 
leave open statute of limitations defense as to 
lien, where award contained unqualified finding 
that employer had failed to prove limitations 
defense. West’s Ann.Labor Code, 8§ 5409, 
5900(a), 5904. 

Kaiser Foundation Hospitals v. Workers’ 

Comp. Appeals Bd., 147 Cal.Rptr. 30, 82 
Cal.App.3d 39. 


Where question whether statute of limita- 
tions barred all or part of hospital’s lien for 
treatment of deceased employee and question of 
employer’s liability for lien, subject to adjust- 
ment by parties, were decided by award of 
workers’ compensation judge, a “‘final’’ decision 
was made; thus by failing to raise limitations 
issue in its initial petition for reconsideration, 
employer permitted judge's finding that lien was 
not barred to become final and waived the issue 
and was precluded from again litigating issue in 
supplemental proceedings. West's Ann.Labor 
Code, 88 5409, 5900(a), 5904. 

Kaiser Foundation Hospitals v. Workers’ 

Comp. Appeals Bd., 147 Cal.Rptr. 30, 82 
Cal.App.3d 39. 


Cal.App. 2 Dist. 1976. Findings of injury 
within scope of employment in workers’ com- 
pensation proceeding did not collaterally estop 
employer from litigating issue of scope of em- 
ployment where that issue was relevant to claim 
of third party who asserted that employer was 
vicariously liable for tort of employee in an 
automobile collision. 

Kelly v. Trans Globe Travel Bureau, Inc., 

131 Cal.Rptr. 488, 60 Cal.App.3d 195. 


Cal.App. 2 Dist. 1976. Workers’ Compen- 
sation Appeals Board's finding of serious and 
willful misconduct on part of employer, based 
on violation of safety order, was not identical to 
issue attendant upon finding of concurrent neg- 
ligence in subsequent superior court action 


brought by employee against third-party tort- 
feasor and was thus not entitled to res judicata 
effect. 
Hone v. Climatrol Industries, Inc., 130 Cal. 
Rptr. 770, 59 Cal.App.3d 513. 


Cal.App. 2 Dist. 1974. Insofar as employ- 
er’s obligation is concerned, Subsequent Inju- 
ries Fund stands in shoes of applicant and may 
not resurrect applicant’s finalized claim in an 
attempt to avoid its own obligation by transfer- 
ring it to a third party, but Fund is not bound by 
prior adjudication of employer’s liability relative 
to determination of its own obligation to make 
life pension benefit payments when it has not 
been joined. West's Ann.Labor Code, 8§ 4658, 
4751. 

Subsequent Injuries Fund v. Workmen's 

Comp. Appeals Bd., 115 Cal.Rptr. 204, 40 
Cal.App.3d 403. 


Cal.App. 2 Dist. 1973. Decision of Work- 
men’s Compensation Appeals Board awarding 
temporary disability to city employee was not 
res judicata as to action by employee against 
city to recover compensation benefits under city 
ordinance providing for payment of workmen's 
compensation to injured city employees and 
was not retroactively applicable to decision of 
general manager of personnel department deny- 
ing employee's claim for compensation under 
city administrative code. 

Gilbert v. City of Los Angeles, 109 Cal.Rptr. 

622, 33 Cal.App.3d 1082. 


Cal.App. 2 Dist. 1972. In proper case a 
final decision by the Workmen’s Compensation 
Appeals Board must be given res judicata effect 
in superior court, and doctrine applies in prop- 
er case to final rulings on points of law and not 
just to determinations of fact. 

Addington v. Industrial Indem. Co., 101 

Cal.Rptr. 277, 24 Cal.App.3d 802. 


Cal.App. 3 Dist. 2000. Workers’ compen- 
sation claimant’s permanent disability rating, 
which presumably took into account his facial 
disfigurement from burns, did not preclude fu- 
ture medical care for cosmetic surgery. West's 
Ann.Cal.Labor Code § 4600. 


Cano v. Workers’ Compensation Appeals 
Bd., 96 Cal.Rptr.2d 582, 81 Cal.App.4th 
BoD) 


Cal.App. 3 Dist. 1972. Final decision of 
Workmen's Compensation Appeals Board is res 
judicata as to the precise issue decided by the 
Board. 

Edwards v. City of Chico, 104 Cal.Rptr. 

481, 28 Cal.App.3d 148. 


Cal.App. 3 Dist. 1968. Findings by board 
in earlier proceedings that no permanent dis- 
ability had resulted from either of the earlier 
injuries were res judicata in subsequent pro- 
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ceeding involving alleged disability arising from 
a subsequent back injury. 
Jones v. Workmen's Compensation Appeals 
Bd., 72 Cal.Rptr. 766, 267 Cal.App.2d 
302. 


Cal.App. 4 Dist. 1989. Finding by Work- 
ers’ Compensation Board of Appeals that police- 
man had suffered some permanent disability as 
result of work-related orthopedic and/or psychi- 
atric injuries did not have collateral estoppel 
effect on city retirement board's determination 
of whether police officer was incapable of sub- 
stantially performing his duties and whether set 
of injuries or disabilities which caused that 
incapacity resulted from his employment, so as 
to entitle him to disability retirement. 

Bianchi v. City of San Diego, 262 Cal.Rptr. 

566, 214 Cal.App.3d 563, review denied. 


Cal.App. 4 Dist. 1973. Prior workmen's 
compensation award for employee's death while 
testing underwater diving equipment for em- 
ployer did not preclude subsequent action by 
widow and minor children to recover for em- 
ployee’s death under Jones Act on ground of res 
judicata, merger or estoppel as issues essential 
to Jones Act jurisdiction had not been deter- 
mined in the compensation proceedings and 
five-year period within which workmen’s com- 
pensation award could be rescinded had not 
expired. Jones Act, 46 U.S.C.A. § 688; West's 
Ann.Labor Code, §§ 3600, 3601, 5302, 5803- 
5805; West’s Ann.Code Civ.Proc. 8 437c; 
U.S:C.A.Const art) 138 (8; /cl. (3; fart: 16, cl. 12. 

De Court v. Beckman Instruments, Inc., 

108 Cal.Rptr. 109, 32 Cal.App.3d 628. 


Where principal documents executed in 
connection with workmen's’ compensation 
claim arising from death of employee while 
testing underwater diving equipment had been 
prepared by employer and its insurer, employ- 
ee’s widow and children had no counsel in 
workmen's compensation proceedings and inat- 
ter was submitted to referee without adversary 
proceedings, Jones Act jurisdictional questions 
could not be said to have been determined by 
implication in the workmen's compensation 
proceedings and workmen's compensation 
award did not preclude subsequent Jones Act 
wrongful death action on ground that Work- 
men’s Compensation Board had determined 
that employee was not a seaman or that employ- 
er was not a vessel owner. Jones Act, 46 
U.S.C.A. § 688; West's Ann.Labor Code, 
§§ 3600, 3601, 5302, 5803-5805; West's Ann. 
Code Civ.Proc. § 437c; U.S.C.A.Const. art. 1, 
Sr Onclwss aut Onelec 

De Court v. Beckman Instruments, Inc., 

108 Cal.Rptr. 109, 32 Cal.App.3d 628. 


Cal.App. 5 Dist. 1985. Employee could not 
litigate before the Workers’ Compensation Ap- 
peals Board the issue of intentional infliction of 


emotional distress, and thus workers’ compen- 
sation award was not res judicata to intentional 
infliction of emotional distress allegations of 
employee's complaint against employer. 
Young v. Libbey-Owens Ford Co., 214 Cal. 
Rptr. 400, 168 Cal.App.3d 1037, review 
denied. 


Cal.App. 6 Dist. 1986. County was not col- 
laterally estopped by decision by Workers’ Com- 
pensation Appeals Board determining amount 
of claimant's reasonable living expenses after 
injury, from collecting restitution ordered in 
welfare fraud prosecution which determined 
amount of monies fraudulently obtained by 
claimant. West's Ann.Cal.Welf. & Inst.Code 
§ 11483; West’s Ann.Cal.Labor Code §§ 4903, 
4903(c). 

People v. Shelton, 232 Cal.Rptr. 783, 188 

Cal.App.3d 371. 


Law Rev. 1953. Res judicata; workmen's 
compensation and pensions. 
28)S.Bamedeeeie 


1792. —— Persons concluded. 


Cal. 1972. The final determinations of the 
Board of Workmen’s Compensation Appeals, 
like those of the superior court are res judicata 
in all subsequent proceedings, including court 
actions, between the same parties or those privy 
to them. 

Unruh v. Truck Insurance Exchange, 498 

P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 
616. 


Where employer’s workmen’s compensa- 
tion insurer was not “person other than the 
employer’ with respect to intentional torts of 
assault and intentional infliction of emotional 
injury, findings of Workmen’s Compensation 
Appeals Board in workmen's compensation pro- 
ceeding were not res judicata as to claims for 
intentional torts although Board’s determina- 
tion was res judicata where, in the performance 
of the acts complained of, the insurer was not 
stepping from its role as insurer. West's 
Ann.Labor Code, § 3852. 

Unruh v. Truck Insurance Exchange, 498 

Poa losoe VO2 Cal kothealon (cals 
616. 


Cal. 1956. A final adjudication by the In- 
dustrial Accident Commission as to whether 
workman injured within employment relation- 
ship, is conclusive on all parties. 

Taylor v. Superior Court, In and For Los 

Angeles County, 301 P.2d 866, 47 Cal.2d 
148. 


Cal. 1956. Determinations of industrial 
accident commission, like those of superior 
court, are res judicata in all subsequent pro- 
ceedings, including court actions, between same 
parties or those privy to them, and after work- 
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man had filed superior court action for injuries, 
defendant therein and its workmen's compensa- 
tion carrier filed with commission application 
for adjustment of claim rising out of same 
injuries a determination as to coverage of juris- 
diction in either commission or superior court 
would be res judicata in subsequent proceed- 
ings before other tribunal. West’s Ann.Code Civ. 
Proc. § 416, West’s Ann.Labor Code, § 5302. 

Scott v. Industrial Acc. Commission, 293 

P.2d 18, 46 Cal.2d 76. 


Cal. 1953. Finding of Industrial Accident 
Comiunission on widow’s application for benefits 
that fireman’s death occurred in scope of his 
employment was res judicata on that issue in 
subsequent mandamus proceeding against city’s 
pension board for widow’s pension, despite con- 
tention that giving such effect to such finding 
would deprive pension board of its power to 
deal with funds in its care. 

French v. Rishell, 254 P.2d 26, 40 Cal.2d 

477. 


Finding of Industrial Accident Commission, 
on application for widow’s benefits, resisted by 
city as husband’s employer, that death arose out 
of husband’s employment, was res judicata on 
that issue in subsequent mandamus proceeding 
against city’s pension board to obtain widow’s 
pension, in view of fact that board acted merely 
as agent of city, which was real party in inter- 
est, 

French v. Rishell, 254 P.2d 26, 40 Cal.2d 

477. 


Cal.App. 1 Dist. 1954. Doctrine of res judi- 
cata applies to awards of the Industrial Accident 
Commission and to issues actually decided in 
such cases as between the same parties or those 
in privity with them. 

Pacific Gas & Elec. Co. v. Industrial Acc. 

Commission, 272 P.2d 818, 126 Cal. 
App.2d 554. 


Cal.App. 1 Dist. 1954. That compensation 
insurer and insured were co-defendants in pro- 
ceeding before Industrial Accident Commission 
did not prevent Commission's determination of 
issues properly before it from becoming res 
judicata as between insurer and insured, as well 
as between either of them and dependents of 
deceased employee. 

DeCampos v. State Compensation Ins. 

Fund, 265 P.2d 617, 122 Cal.App.2d 519. 


Cal.App. 2 Dist. 1982. Decision of the 
Workers’ Compensation Appeals Board that 
claimant's disability was service connected was 
not binding upon the board of retirement of 
county employees’ retirement association under 
the doctrine of collateral estoppel; the required 
identity of parties was not met since the retire- 
ment board was a party to the retirement pro- 


ceedings but was not represented in the work- 
ers’ compensation proceeding. 
Preciado v. County of Ventura, 192 Cal. 
Rptr. 253, 143 Cal.App.3d 783. 


Cal.App. 2 Dist. 1977. Decision of Work- 
ers’ Compensation Appeals Board that worker 
had sustained injury resulting in 100% perma- 
nent disability was not res judicata as against 
county employees’ retirement association; latter 
had valid, independent right to determine work- 
er’s eligibility for service-connected disability 
retirement. West’s Ann.Gov.Code, §§ 31450 et 
seq., 31453, 31520.1, 31723; West’s Ann.Labor 
Code, §§ 5803, 5804. 

Summerford v. Board of Retirement, 139 

Cal.Rptr. 814, 72 Cal.App.3d 128. 


Cal.App. 2 Dist. 1972. | Where _ plaintiffs, 
bringing class action to collect interest which 
was never paid by various insurers on work- 
men’s compensation awards, realized that they 
had not complied with statute requiring the 
filing of certified copy of findings and decision 
award of Appeals Board with clerk of superior 
court and applied to the Workmen's Compensa- 
tion Appeals Board for the preparation of a 
single award against defendant establishing 
identity of class members and dates and 
amounts of awards, Appeals Board's denial of 
relief sought for various reasons did not have a 
res judicata effect on the superior court action 
with respect to plaintiffs’ right to maintain class 
actions. West’s Ann.Labor Code, §§ 127, 5800, 
5806, 5814; West's Ann.Civ.Code, § 1479. 

Addington v. Industrial Indem. Co., 101 

Cal.Rptr. 277, 24 Cal.App.3d 802. 


Cal.App. 2 Dist. 1968. Since workmen's 
compensation claimant, who based his claim on 
cumulative injuries, originally elected to pro- 
ceed against all four carriers, original findings 
on issue of industrial causation for period of 
employment for which each carrier was respon- 
sible would be res judicata as to all of them in 
any subsequent proceeding for apportionment 
or contribution, and even if claimant did not 
seek to make a new record following court 
annulment of award with respect to the one 
insurer which petitioned for review, carriers 
were entitled to do so. 

Marsh v. Workmen’s Compensation Ap- 

peals Board, 65 Cal.Rptr. 69, 257 Cal. 
App.2d 574. 


Cal.App. 2 Dist. 1961. County employees’ 
retirement association had no standing to ap- 
pear before Industrial Accident Commission to 
oppose district fireman’s claim that his injury 
was employment-connected, and Commission’s 
determination that injury was compensable was 
not res judicata as to member’s claim against 
association for service-connected disability pay- 
ments. West's Ann.Gov.Code, §§ 31450 et seq., 
31453, 31454, 31454.5, 31454.6, 31520.1, 
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31530,731581, .31564:5, 31585; 
Health & Safety Code, § 14451. 

Flaherty v. Board of Retirement of Los 

Angeles County Emp. Retirement Ass'n, 

18 Cal.Rptr. 256, 198 Cal.App.2d 397. 


West's Ann. 


Cal.App. 2 Dist. 1961. 
Industrial Accident Commission may be res ju- 
dicata in all subsequent proceedings between 
same parties or their privies. 

American Can Co. v. Industrial Acc. Com- 

mission, 16 Cal.Rptr. 424, 196 Cal.App.2d 
445. 


Cal.App. 2 Dist. 1958. Where apartment 
house gardener who was injured by fall from 
ladder initially proceeded against owner’s exec- 
utor in his representative capacity before the 
Industrial Accident Commission which made an 
award against executor in such capacity, and 
executor never questioned the right of commis- 
sion to make the award against him in his 
representative capacity, commission’s determi- 
nation in such regard was res judicata in subse- 
quent action by gardener against executor in his 
representative capacity to recover for injuries 
sustained from such fall. West's Ann.Labor 


Code, § 3706. 
Judd v. Chabek, 328 P.2d 245, 162 Cal. 
App.2d 574. 
Cal.App. 3 Dist. 1997. Since nonelected 


employers’ rights are not fully represented in 
original proceeding, workers’ compensation 
judge’s finding of joint and several liability is 
not res judicata, and question of liability may be 
relitigated in contribution proceedings. West's 
Ann.Cal.Labor Code § 5500.5(c, e). 
Rex Club v. Workers’ Comp. Appeals Bd., 
62 Cal.Rptr.2d 393, 53 Cal.App.4th 1465. 


Cal.App. 3 Dist. 1981. Decision of Work- 
ers’ Compensation Appeals Board finding that 
City employee had suffered psychiatric injury 
arising out of and in course of his employment 
as a police officer was not binding as to issue of 
industrial causation on City retirement hearing 
commission, as qualifications for industrial dis- 
ability under City retirement plan were more 
stringent than those of workers’ compensation 
plan, and each board therefore had distinct 
issue to decide. 

Jackson v. City of Sacramento, 172 Cal. 

Rptr. 826, 117 Cal.App.3d 596. 


Cal.App. 4 Dist. 1989. San Diego Retire- 
ment Board, which was established as entity 
independent from city and whose funds were 
segregated from city funds, was not in privity 
with city and thus was not collaterally bound by 
determination in workers’ compensation pro- 
ceeding that policeman had suffered some dis- 


Determination of 


ability in determining whether he was entitled 

to disability retirement. 
Bianchi v. City of San Diego, 262 Cal.Rptr. 
566, 214 Cal.App.3d 563, review denied. 


Cal.App. 4 Dist. 1979. A decision by Work- 
ers’ Compensation Appeals Board that city fire- 
man's heart attack was work related collaterally 
estopped city retirement board from deciding 
that the injury was not work related, notwith- 
standing the stricter burden of proof in a pro- 
ceeding before the retirement board; further- 
more, an independent and additional reason 
why the city could not deny the Appeals Board’s 
findings was that they were based on an unqual- 
ified stipulation. West’s Ann.Labor Code, 
§§ 3212, 5803-5805, 5903. 

Greatorex v. Board of Administration, 154 

Cal.Rptr. 37, 91 Cal.App.3d 54. 


Cal.App. 5 Dist. 1969. Inasmuch as supe- 
rior court was not party to workmen’s compen- 
sation proceedings it was not liable for work- 
men’s compensation payments, although it had 
been found to have been an employer of injured 
person. West's Ann.Labor Code, §§ 3300, 3352, 
3303) 

Greenaway v. Workmen’s Compensation 

Appeals Bd., 74 Cal.Rptr. 452, 269 Cal. 
App.2d 49. 


Cal.App. 5 Dist. 1967. Industrial Accident 
Commission’s determination that fireman's 
heart condition was not service connected was 
not binding on the pension board of the fire- 
man’s disability and retirement fund of city 
from the jurisdictional viewpoint. West's 
Ann.Labor Code, § 3201 et seq. 

Pathe v. City of Bakersfield, 63 Cal.Rptr. 

220, 255 Cal.App.2d 409. 


Law Rev. 1953. Res judicata; workmen's 
compensation and pensions. 
28 S:BarJ.a21- 


©1793. —— Collateral attack. 


Cal. 1952. Provision of the Labor Code 
that any award of workmen's compensation is 
completely immune from collateral attack after 
20th day, even though in excess of jurisdiction 
of Industrial Accident Commission, is based on 
policy of assuring workmen that awards are 
paid speedily and with certainty. West's 
Ann.Labor Code, § 5302. 

California-Western St. L. I. Co. v. Industrial 

Acc. Com’n, 244 P.2d 912, 39 Cal.2d 104. 


Provision of the Labor Code that any award 
of workmen's compensation is completely im- 
mune from collateral attack after 20th day, even 
though in excess of jurisdiction of Industrial 
Accident Commission, is not intended to pre- 
vent effective reconsideration by commission or 
review by courts of awards which erroneously 
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deny lien claims. West's Ann.Labor Code, 
§ 5302. 
California-Western St. L. I. Co. v. Industrial 


Acc. Com’n, 244 P.2d 912, 39 Cal.2d 104. 


Cal.App. 1 Dist. 1957. Even if employee, 
who had been awarded disability of 100%, had 
been guilty of malingering, such fraud would be 
intrinsic, not extrinsic, in nature and would not 
furnish basis for collateral attack upon award of 
Industrial Accident Commission which had be- 
come final after expiration of five years from 
date of employee's last injury. West’s Ann.Labor 
Code, 88 4750-4755, 5803, 5804. 

State v. Industrial Acc. Commission, 318 

P.2d 194, 155 Cal.App.2d 551. 


Cal.App. 1 Dist. 1957. Where Industrial 
Accident Commission compensation award was 
final and judgment had been entered thereon, it 
could, in any event, be attacked only by writ of 
review filed in Supreme Court or District Court 
of Appeal, and award was not subject to collat- 
eral attack in action to which one who pur- 
chased, at execution sale, judgment debtor's 
joint interest in realty brought to partition such 
realty. West’s Ann.Labor Code, §§ 5806, 5950, 
5255: 

Greitz v. Sivachenko, 313 P.2d 922, 152 

Cal.App.2d 849. 


Cal.App. 5 Dist. 1992. Workers’ Compen- 
sation Appeals Board is constitutional court, 
and its final decisions are thus given res judica- 
ta effect; this principle applies to both subse- 
quent civil actions and subsequent workers’ 
compensation proceedings. West's Ann.Cal.La- 
bor Code § 5803. 

Azadigian v. Workers’ Comp. Appeals Bd., 

8 Cal.Rptr.2d 643, 7 Cal.App.4th 372. 


(R) REHEARING AND NEW TRIAL. 
1794. Right and power to grant. 


Library references 
C.J.S. Workmen's Compensation § 660. 


Cal. 1974. A petition for reconsideration is 
proper when Workmen's Compensation Appeals 
Board's initial decision on reconsideration re- 
verses referee's decision but is not a prerequi- 
site to seeking a writ of review. 

Lamb v. Workmen’s Comp. Appeals Bd., 

SAO) eal GHA, ale} (CelERoyoe, ey, al 
Cal.3d 274. 


Cal.App. 1 Dist. 1972. Workmen’s Com- 
pensation Appeals Board may not grant recon- 
sideration without sufficient cause. West's 
Ann.Labor Code, §§ 5902, 5906. 

Zozaya v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Cal.App. 1 Dist. 1972. Workmen’s Com- 
pensation Appeals Board does not have arbi- 


trary power to grant reconsideration of referee’s 
award. West's Ann.Labor Code, § 5903(c). 

Solomon v. Workmen’s Comp. Appeals Bd., 

100 Cal.Rptr. 899, 24 Cal.App.3d 282. 


Cal.App. 1 Dist. 1962. Requirement of 
good cause distinguishes procedure for reopen- 
ing compensation case from procedure of re- 
consideration which is independent of good © 
cause. West’s Ann.Labor Code, §8§ 5803, 
5900(b). 

U.S. Pipe & Foundry Co. v. Industrial Acc. 

Commission, 20 Cal.Rptr. 395, 201 Cal. 
App.2d 545. 


Cal.App. 2 Dist. 1961. Commission having 
granted reconsideration, findings and award of 
referee were not findings and award of commis- 
sion and commission had right at any time 
within 60 days after entry of its own decision to 
review such decision. West's Ann.Labor Code, 
§§ 115, 5900, 5911. ; 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 10 Cal.Rptr. 745, 189 Cal.App.2d 
WB; 


©1795. Grounds. 


Library references 
C.J.S. Workmen’s Compensation § 661. 


Cal. 1983. “Good cause’’ to reopen com- 
pensation proceeding may be established by 
newly discovered evidence which could not 
have been produced at original hearing and 
which indicates more extensive disability than 
that recognized by original findings. West's 
Ann.Cal.Labor Code § 5803. 

Leboeuf v. Workers’ Comp. Appeals Bd., 

666 P.2d 989, 193 Cal.Rptr. 547, 34 
Cal.3d 234. 


Subsequent clarification of applicable law 
by reviewing court which indicates that employ- 
ee was originally entitled to different award 
than that given is “good cause’’ to reopen com- 
pensation proceeding and amend disability 
award, West's Ann.Cal.Labor Code § 5803. 

Leboeuf v. Workers’ Comp. Appeals Bd., 

666 P.2d 989, 193 Cal.Rptr. 547, 34 
Cal.3d 234. 


Any factor or circumstance unknown at 
time that original award or order was made 
which renders previous findings and award in- 
equitable will justify reopening of compensation 
proceeding and amendment of findings and 
award. West's Ann.Cal.Labor Code § 5803. 

Leboeuf v. Workers’ Comp. Appeals Bd., 

666 P.2d 989) 193 (CaliRpim 547, 34 
Cal.3d 234. 


Fact that injured employee was precluded 
from option of receiving rehabilitation benefits 
by adverse determination of Bureau of Rehabili- 
tation was to be taken into account in assess- 
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ment of employee's permanent disability rating, 
and thus, Bureau's determination that petition- 
er was not qualified to receive any rehabilitation 
benefits constituted ‘‘good cause’’ to justify re- 
opening of compensation proceeding which had 
previously resulted in 60% permanent disability 
rating. West's Ann.Labor Code §§ 139.5, 3202, 
3207, 4658, 5803, 5804. 
Leboeuf v. Workers’ Comp. Appeals Bd., 
666 P.2d 989, 193 Cal.Rptr. 547, 34 
Cal.3d 234. 


If, subsequent to issuance of permanent 
disability award, Bureau of Rehabilitation de- 
termines that disabled worker is unqualified for 
rehabilitation benefits, that determination con- 
stitutes requisite “good cause’’ for reopening 
permanent disability proceeding. West's 
Ann.Labor Code § 5803. 

Leboeuf v. Workers’ Comp. Appeals Bd., 

666 P.2d 989, 193 Cal.Rptr. 547, 34 
Cal.3d 234. 


Cal. 1971. All parties in workmen’s com- 
pensation case must present their evidence in a 
timely fashion at the referee’s hearing and party 
cannot withhold crucial evidence in the expec- 
tation that the referee will decide in its favor, 
and then, if referee does not so rule, invoke a 
right to reconsideration. West's Ann.Labor 
Code § 5903. 

Redner v. Workmen’s Comp. Appeals Bd., 

485 P.2d 799, 95 Cal.Rptr. 447, 5 Cal.3d 
83. 


Where workmen's compensation carrier 
knew of motion picture evidence of activities of 
claimant of disability benefits before hearing 
before referee, carrier could not, in its petition 
for reconsideration, urge as a basis for offering 
the film the ground of new evidence. West's 
Ann.Labor Code, § 5903. 

Redner v. Workmen’s Comp. Appeals Bd., 

485 P.2d 799, 95 Cal.Rptr. 447, 5 Cal.3d 
83. 


Under section of Workmen's Compensation 
Act providing that any person aggrieved by 
decision of referee may petition appeals board 
for reconsideration and permitting board to 
grant reconsideration if evidence does not ‘‘jus- 
tify’’ the findings of fact, the word ‘‘justify’’ 
indicates that the board enjoys broad authority 
to correct injustices, but inhibits an arbitrary 
grant of reconsideration. West's Ann.Labor 
Code, § 5903. 
Redner v. Workmen's Comp. Appeals Bd., 
485 P.2d 799, 95 Cal.Rptr. 447, 5 Cal.3d 
83. 


Cal. 1966. Complaint in superior court 
action brought against parties other than those 
defending workmen's compensation proceeding 
did not constitute “newly discovered evidence’’ 
entitling those defending the proceeding to re- 


consideration after the award issued in view of 
awareness of trial referee and industrial acci- 
dent commission of the matter of the action 
before award was made. West’s Ann.Labor 
Code, § 5903(d). 
Standard Rectifier Corp. v. Workmen's 
Compensation Appeals Bd., 419 P.2d 164, 
54 Cal.Rptr. 100, 65 Cal.2d 287. 


Cal.App. 1 Dist. 1974. Conflict in medical 
evidence presented to workmen's compensation 
referee may be a proper ground for grant of 
reconsideration. West's Ann.Labor Code, 
§ 5908.5. 

Sabedra v. Workmen’s Comp. Appeals Bad., 

116 Cal.Rptr. 881, 42 Cal.App.3d 428. 


Cal.App. 1 Dist. 1972. Where there is no 
conflict in medical evidence, Workmen’s Com- 
pensation Appeals Board exceeds its powers 
when it grants reconsideration. West's Ann.La- 
bor Code, 8§ 5902, 5906. 

Zozaya v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Where there was conflict between one phy- 
sician and another in their evaluation of nature 
and extent of workman’s permanent disability, 
and referee himself acknowledged that there 
was evidence supportive of employer’s claim 
that disability rating was excessive, Workmen’s 
Compensation Appeals Board had _ sufficient 
cause to grant reconsideration on grounds that 
evidence did not justify findings of fact and that 
findings of fact did not support decision and 
award. West’s Ann.Labor Code, §§ 5902, 5906. 

Zozaya v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Cal.App. 2 Dist. 1970. Subsequent judicial 
interpretation of compensation statutes contrary 
to prior administrative interpretation is “good 
cause’ to reopen case if request to reopen is 
made within five years from date of injury. 
West's Ann.Labor Code, § 5803. 

Knowles v Workmen's Comp. App. Bd., 89 

Cal.Rptr. 356, 10 Cal.App.3d 1027. 


Fact that Workmen’s Compensation Ap- 
peals Board relied upon erroneous prior inter- 
pretation of statute allowing compensation to 
sheriff or deputy sheriff whose heart trouble 
develops or manifests itself during period sheriff 
or deputy sheriff is in service of sheriff's office 
constituted good cause to reopen question of 
whether deputy sheriff's progressive coronary 
arteriosclerosis condition was compensable in- 
jury. West's Ann.Labor Code, § 3212.5. 

Knowles v. Workmen’s Comp. App. Bd., 89 

Cal.Rptr. 356, 10 Cal.App.3d 1027. 


Cal.App. 2 Dist. 1966. There is good cause 
to reopen compensation case only when there is 
showing of some relevant circumstance which 
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was unknown to board at time it made original 

award. West’s Ann.Labor Code, § 5410. 
Edgar v. Workmen’s Compensation Appeals 
Bd., 56 Cal.Rptr. 37, 246 Cal.App.2d 660. 


Cal.App. 2 Dist. 1961. Compensation 
claims of workman injured in different employ- 
ments having been consolidated for hearing and 
disposition, second compensation insurer was 
adverse party to first insurer upon first insurer’s 
application for reconsideration by commission 
after referee decided cases; and when commis- 
sion, by its first decision upon such reconsidera- 
tion, imposed entire obligation for compensa- 
tion upon second insurer, contrary to award of 
referee, second insurer had right to petition for 
reconsideration, and commission had power to 
grant reconsideration of its own decision as to 
all of consolidated cases. West's Ann.Labor 
Code, 88 115, 5900, 5911. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 10 Cal.Rptr. 745, 189 Cal.App.2d 


DSS. 
Cal.App. 3 Dist. 1971. First physician's 
testimony constituted substantial evidence 


which supported referee’s finding of industrial 
causation in workmen’s compensation case, and 
second physician's testimony did not constitute 
substantial evidence because it ignored a salient 
portion of the claimant's medical history so that 
referee's findings were supported by the only 
cognizable medical evidence, and where there 
was no conflict the board’s order of reconsider- 
ation under code section providing for such 
relief when evidence does not justify findings 
was arbitrary and exceeded its authority. 
West’s Ann.Labor Code, § 5903(c). 

Gillette v. Workmen’s Comp. Appeals Bd., 

97 Cal.Rptr. 893, 20 Cal.App.3d 312. 


Cal.App. 4 Dist. 1983. One of two parties 
who could have been employer was at least 
indirectly affected by determination that appli- 
cant for workers’ compensation was not em- 
ployee of other party which could have been 
employer, and there was good cause supporting 
possible employer's petition to reopen in that 
possible employer had not participated in pro- 
ceeding which resulted in decision that appli- 
cant was not employee of other possible em- 
ployer, not just as subpoenaed witness, but as 
party with right to present evidence and cross- 
examine witnesses after due notice of his status 
as defendant and issues to be tried. 

Arias v. Worker's Comp. Appeals Bd., 194 

Cal.Rptr. 640, 146 Cal.App.3d 813. 


Good cause for reopening workmen's com- 
pensation case may be found in mistake of fact, 
mistake of law, inadvertence, newly discovered 
evidence, fraud or any factor or circumstances 
unknown at time original award or order was 


made which renders previous findings and 
award inequitable. 
Arias v. Worker’s Comp. Appeals Bd., 194 
Cal.Rptr. 640, 146 Cal.App.3d 813. 


€=1796. Proceedings to procure. 


Library references 
C.J.S. Workmen’s Compensation § 662. 


©1797. —— In general. 


Cal. 1983. Injured worker who Bureau of 
Rehabilitation has determined to be unqualified 
for rehabilitation benefits must take full advan- 
tage of right to appeal Bureau's decision to 
Workers’ Compensation Appeals Board in time- 
ly manner before seeking to reopen his previ- 
ously-established permanent disability rating. 
West’s Ann.Labor Code § 5803. 

Leboeuf v. Workers’ Comp. Appeals Bd., 


666 P.2d 989, 193 Cal.Rptr. 547, 34 
Cal.3d 234. 
Cal. 1971. Petition for reconsideration of 


decision of workmen’s compensation referee on 
ground of new evidence should state nature of 
the proffered evidence and a full and accurate 
statement of the reasons why such evidence 
could not reasonably have been discovered or 
produced before the filing of the decision. 
West’s Ann.Labor Code, § 5903. 
Redner v. Workmen's Comp. Appeals Bd., 
485 P.2d 799, 95 Cal.Rptr. 447, 5 Cal.3d 
83. 


Cal.App. 1 Dist. 1986. Petition for recon- 
sideration, filed by Director of Department of 
Industrial Relations, was not required to be 
verified when filed with Workers’ Compensation 
Appeals Board. West's Ann.Cal.Labor Code 
§ 5902; West's Ann.Cal.C.C.P. § 446. 

Wings West Airlines v. Workers’ Comp. Ap- 

peals Bd., 232 Cal.Rptr. 343, 187 Cal. 
App.3d 1047. 


Cal.App. 1 Dist. 1974. Medical report, 
which disagreed with others filed before work- 
men’s compensation referee that applicant was 
limited to sedentary work and which stated 
physician's opinion that the applicant was limit- 
ed only to work not involving heavy lifting and 
that the applicant sustained the loss of one-half 
of his preinjury capacity for lifting, bending and 
stooping, was of considerable substantiality and 
therefore sufficient to support Workmen's Com- 
pensation Appeals Board's rejection of referee's 
finding that the applicant was limited to seden- 
tary work and justified the board in requiring 
reconsideration of the evidence before the refer- 
ee. West’s Ann.Laber Code, § 5908.5. 

Sabedra v. Workmen's Comp. Appeals Bd., 

116 Cal.Rptr. 881, 42 Cal.App.3d 428. 


Cal.App. 1 Dist. 1972. Injured workman's 
employer was ‘‘person aggrieved directly’ by 
any ‘‘final order, decision, or award made and 
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filed by the appeals board” and was thus enti- 
tled to file petition for reconsideration of Work- 
men’s Compensation Appeals Board’s order af- 


firming and adopting referee’s findings and 
award. West's Ann.Labor Code, §§ 5315, 
5900(a). 


Zozaya v. Workmen's Comp. Appeals Bd., 
103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Employer's petition for reconsideration al- 
leged grounds and facts constituting sufficient 
cause for Workmen's Compensation Appeals 
Board's granting of reconsideration where peti- 
tion pointed out some conflict between appoint- 
ed physician's description of workman's disabil- 
ity and description as outlined by referee in his 
findings and award. West’s Ann.Labor Code, 
§ 5902. 

Zozaya v. Workmen’s Comp. Appeals Bad., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Cal.App. 1 Dist. 1965. | Cross-examination 
of rating specialist is not prerequisite to filing of 
petition for reconsideration in workmen’s com- 
pensation case. 

Truck Ins. Exchange (Farmers Ins. Group) 

v. Industrial Acc. Commission, 45 Cal. 
Rptr. 178, 235 Cal.App.2d 207. 


Cal.App. 2 Dist. 1978. Failure to serve 
documents in Workers’ Compensation Appeals 
Board proceeding in manner required by statute 
or Board's regulations is not mere irregularity 
but rather omission of substance which denies a 
fundamental right. West's Ann.Labor Code, 
§ 5903. 

Hartford Accident & Indem. Co. v. Work- 

ers’ Comp. Appeals Bd., 149 Cal.Rptr. 
878, 86 Cal.App.3d 1. 


Cal.App. 3 Dist. 1997. Filing of petition 
for reconsideration does not toll or extend 
workers’ compensation law’s one year statute of 
limitations for filing petition for contribution. 
West’s Ann.Ca]l.Labor Code § 5500.5(e). 

Rex Club v. Workers’ Comp. Appeals Bd., 

62 Cal.Rptr.2d 393, 53 Cal.App.4th 1465. 


Cal.App. 4 Dist. 1967. Reconsideration of 
decision in compensation case sought by person 
aggrieved or granted by Board on its own 
motion within time required by statute is not 
conditioned upon a showing of good cause. 
Labor Code, § 5900(b). 

Argonaut Ins. Co. v. Workmen’s Compensa- 

tion Appeals Bd., 55 Cal.Rptr. 810, 247 
Cal.App.2d 669. 


©1798. —— Time for application. 


Cal. 2000. Workers’ compensation claim- 
ant may believe a newly manifested disability is 
caused by a previous industrial injury for which 
compensation had been awarded; nevertheless, 
the claimant's ability to reopen the claim ceases 


five years from the date of the injury. West's 
Ann.Cal.Labor Code § 5410. 
Barnes v. Workers’ Compensation Appeals 
Bd., 2 P.3d 1180, 97 Cal.Rptr.2d 638, 23 
Cal.4th 679, 


Cal.App. 1 Dist. 1962. Reconsideration of 
a claim for compensation benefits may be grant- 
ed only upen petition therefor filed within 20 
days, or, if commission acts on its own motion, 
only upon order made within 60 days, but a 
claim for workmen’s compensation benefits can 
be reopened at any time within five years from 
date of injury if “good cause” is shown. West's 
Ann.Labor Code, §§ 5803, 5804, 5900, 5903. 
Consolidated Western Steel Division, U. S. 
Steel Corp. v. Industrial Acc. Commis- 
sion, 23 Cal.Rptr. 147, 205 Cal.App.2d 

Bit. 


Cal.App. 1 Dist. 1962. Labor Code provi- 
sion stating that, at any time within 60 days 
after filing of order, Industrial Accident Com- 
mission may, on its own motion, grant reconsid- 
eration of matter, fixes 60-day jurisdictional 
time limit upon such action of Commission. 
West's Ann.Labor Code, § 5900(b). 

U.S. Pipe & Foundry Co. v. Industrial Acc. 

Commission, 20 Cal.Rptr. 395, 201 Cal. 
App.2d 545. 


Industrial Accident Commission’s ruling, 
attempting to grant reconsideration of compen- 
sation case on its own motion, after expiration 
of 60-day jurisdictional period therefor, could 
not be regarded as decision after reopening 
pursuant to other statutory provision where no 
opportunity to be heard on question of cause for 
reopening was granted. West's Ann.Labor Code, 
8§ 5803, 5900(b). 

U.S. Pipe & Foundry Co. v. Industrial Acc. 

Commission, 20 Cal.Rptr. 395, 201 Cal. 
App.2d 545. 


Cal.App. 2 Dist. 1978. Service of findings 
and award of Workers’ Compensation Appeals 
Board not upon employer’s compensation insur- 
er’s attorney of record at his address specified 
in answer but rather upon insurer at different 
address results in time for petition for reconsid- 
eration beginning to run no earlier than date 
that findings and award are received by attor- 
ney of record. West's Ann.Labor Code, § 5903. 

Hartford Accident & Indem. Co. v. Work- 

ers’ Comp. Appeals Bd., 149 Cal.Rptr. 
878, 86 Cal.App.3d 1. 


Where findings and award of Workers’ 
Compensation Appeals Board were not served 
upon employer's compensation insurer's attor- 
ney of record at his address specified in answer 
but rather upon insurer at a different address, 
insurer's time to petition for reconsideration 
began to run no earlier than time that findings 
and award were received by insurer’s attorney 
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of record, and since petition for reconsideration 
was filed within 20 days of receipt by insurer's 
attorney, such filing was timely, and order dis- 
missing petition as untimely would be annulled. 
West's Ann.Labor Code, § 5903. 

Hartford Accident & Indem. Co. v. Work- 


ers’ Comp. Appeals Bd., 149 Cal.Rptr. . 


878, 86 Cal.App.3d 1. 


Cal.App. 2 Dist. 1963. Petition for recon- 
sideration filed by alleged employer within 
twenty days after admitted receipt of correction 
order by Industrial Accident Commission was 
timely in absence of any evidence to show an 
earlier receipt of original notice. West's 
Ann.Labor Code, § 5903. 

Taylor v. Industrial Acc. Commission, 30 

Cal.Rptr. 877, 216 Cal.App.2d 466. 


1799. — Notice. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


©1800. —— Hearing and determination of 
application. 
Cal. 1971. Appeals board abused its dis- 


cretion in allowing carrier deliberately to with- 
hold motion picture evidence of disability claim- 
ant’s activities until the referee had reached a 
decision and in ordering reconsideration in reli- 
ance upon the motion picture evidence. West's 
Ann.Labor Code, § 5903. 
Redner v. Workmen’s Comp. Appeals Bd., 
485 P.2d 799, 95 Cal.Rptr. 447, 5 Cal.3d 
83. 


Workmen's compensation appeals board, 
by permitting attorneys upon petition for recon- 
sideration only to make brief comments on 
content of film offered by workmen's compensa- 
tion carrier, denied claimant of disability bene- 
fits his fundamental right to cross-examination 
and to the presentation of rebuttal evidence. 
West's Ann.Labor Code, § 5903. 

Redner v. Workmen's Comp. Appeals Bd., 

485 P.2d 799, 95 Cal.Rptr. 447, 5 Cal.3d 
83. 


Cal.App. 1 Dist. 1974. | Workmen’s Com- 
pensation Appeals Board's order which granted 
reconsideration of referee's finding of 78% per- 
manent partial disability and which discussed 
the three medical reports relied upon by the 
referee and thereby clarified the issue of wheth- 
er the applicant was limited to sedentary work 
or merely precluded from heavy lifting fully 
notified parties and the referee of the basis for 
reconsideration and complied with statutory re- 
quirement concerning the adequacy of order 
granting reconsideration. West's Ann.Labor 
Code, § 5908.5. 

Sabedra v. Workmen’s Comp. Appeals Bd., 

116 Cal.Rptr. 881, 42 Cal.App.3d 428. 


Workmen's Compensation Appeals Board's 
order granting reconsideration of referee’s de- 
termination of applicant's permanent partial 
disability by reason of conflict in medical evi- 
dence was not erroneous for its failure to give 
detailed reasons for refusing to accept referee's 
view that reports of two medical experts should 
be preferred over that of another. West's 
Ann.Labor Code, § 5908.5. 

Sabedra v. Workmen’s Comp. Appeals Bd., 

116 Cal.Rptr. 881, 42 Cal.App.3d 428. 


Cal.App. 1 Dist. 1972. Where medical evi- 
dence is in conflict, Workmen's Compensation 
Appeals Board does not exceed its statutory 
powers in granting reconsideration to direct 
examination by a physician and to take addi- 
tional evidence. West's Ann.Labor Code, 
§ 5906. 

Zozaya v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Statement by Workmen's Compensation 
Appeals Board that, after reviewing record, 
Board was of opinion that reconsideration 
should be granted for further evaluation of 
nature and extent of disability did not comply 
with statutory requirement that Board, in grant- 
ing petition for reconsideration, state evidence 
relied upon and specify in detail reasons for its 
decision. West's Ann.Labor Code, §§ 5906, 
5908.5. 

Zozaya v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Noncompliance with statute providing that 
Workmen’s Compensation Appeals Board, in 
granting petition for reconsideration, state evi- 
dence relied upon and specify reasons for deci- 
sion is not cured by subsequent compliance in 
decision following reconsideration; statute re- 
quires compliance in both instances. West’s 
Ann.Labor Code, §§ 5906, 5908.5. 

Zozaya v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Cal.App. 1 Dist. 1972. Where medical evi- 
dence, in workmen’s compensation proceeding, 
was in conflict, Workmen’s Compensation Ap- 
peals Board did not exceed its powers by grant- 
ing employer's petition for reconsideration of 
referee's award to direct examination of injured 
employee by physician and to take additional 
evidence. West’s Ann.Labor Code, § 5903(c). 

Solomon v. Workmen's Comp. Appeals Bd., 

100 Cal.Rptr. 899, 24 Cal.App.3d 282. 


Although when Workmen’s Compensation 
Appeals Board grants reconsideration of refer- 
ee's award its decision granting reconsideration 
must be in writing and state the evidence relied 
upon and specify in detail the reasons for the 
decision, the Board may, when it denies a 
petition for reconsideration, incorporate and 
include within its order the report of the refer- 
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ee, provided the referee’s report states the evi- 

dence relied upon and specifies in detail the 

reasons for the decision. West’s Ann.Labor 
Code, §§ 5903(c), 5908.5. 

Solomon v. Workmen’s Comp. Appeals Bd., 

100 Cal.Rptr. 899, 24 Cal.App.3d 282. 


Statements of Workmen's Compensation 
Appeals Board, in its order granting reconsider- 
ation of referee's award, that it was not com- 
pletely satisfied with the medical evidence in the 
record as it pertained to issues raised in the 
petition, and that an independent medical eval- 
uation would be of assistance in resolving such 
issues, did not comply with statute requiring 
that the Board, in granting a petition for recon- 
sideration, state the evidence relied upon and 
specify in detail the reasons for the decision. 
West's Ann.Labor Code, §§ 5903(c), 5908.5. 

Solomon v. Workmen’s Comp. Appeals Bd., 

100 Cal.Rptr. 899, 24 Cal.App.3d 282. 


Purpose of statute requiring that Work- 
men's Compensation Appeals Board state the 
evidence relied upon in granting reconsidera- 
tion of referee’s award after the referee has 
resolved conflict in medical evidence in favor of 
award, and the award, despite the conflict, is 
supported by substantial evidence is to apprise 
the parties and the referee of the basis for 
reconsideration so that the parties will under- 
stand what new evidence or arguments they 
should present to the Board, and to assist the 
reviewing court to ascertain the principles re- 
lied upon by the lower tribunal, to help such 
tribunal avoid careless or arbitrary action, and 
to make the right of appeal or of seeking review 
more meaningful. West's Ann.Labor Code, 
§ 5908.5. 

Solomon v. Workmen's Comp. Appeals Bd., 

100 Cal.Rptr. 899, 24 Cal.App.3d 282. 


Noncompliance with statute providing that 
Workmen's Compensation Appeals Board, in 
granting petition for reconsideration, state the 
evidence relied upon and specify reasons for the 
decision is not cured by subsequent compliance 
therewith in a decision following reconsidera- 
tion. West’s Ann.Labor Code, §8§ 5903(c), 
5908.5. 

Solomon v. Workmen's Comp. Appeals Bd., 

100 Cal.Rptr. 899, 24 Cal.App.3d 282. 


Cal.App. 2 Dist. 1992. Workers’ Compen- 
sation Appeals Board’s denial of reconsidera- 
tion of worker's request for rehabilitation bene- 
fits was not final because Supreme Court denied 
petition for review; attached to that petition 
was copy of Court of Appeal’s order denying 
worker review without prejudice, and in view of 
that order Supreme Court's denial of review did 
not render Board decision res judicata. 

Belmontez v. Workers’ Comp. Appeals Bd., 

9 Cal.Rptr.2d 405, 7 Cal.App.4th 786, 
opinion modified, and review denied. 


Cal.App. 2 Dist. 1991. Upon reconsidera- 
tion, Workers’ Compensation Appeals Board 
may resolve conflicts in the evidence, reject the 
workers’ compensation judge’s findings, and 
enter its own findings, but the Board’s findings 
must be supported by substantial evidence in 
light of the entire record. 

Chavira v. Workers’ Comp. Appeals Bad., 

286 Cal.Rptr. 600, 235 Cal.App.3d 463. 


Cal.App. 3 Dist. 2000. Decision of the 
Workers’ Compensation Appeals Board (WCAB) 
denying or granting a petition for reconsidera- 
tion must state the evidence relied upon and 
specify in detail the reasons for the decision; if 
the evidence relied upon and the reasons stated 
for the decision do not support it, the decision 
must be annulled. 

Cano v. Workers’ Compensation Appeals 

Bd., 96 Cal.Rptr.2d 582, 81 Cal.App.4th 
PWNS, 


Cal.App. 3 Dist. 1997. Where supplemen- 
tal award is issued awarding new and distinct 
class of workers’ compensation benefits, peti- 
tion for contribution filed within one year of 
supplemental award is timely as to that award, 
even though more than one year has passed 
since issuance of original award. West's 
Ann.Cal.Labor Code § 5500.5(e). 

Rex Club v. Workers’ Comp. Appeals Bd., 

62 Cal.Rptr.2d 393, 53 Cal.App.4th 1465. 


Cal.App. 4 Dist. 1992. Time period after 
which petition for reconsideration is deemed 
denied by operation of law was tolled while 
Workers’ Compensation Appeals Board mis- 
placed claimant’s file and led him to believe 
that his petition would eventually receive con- 
sideration; denying petition on basis that it was 
precluded by operation of law because it had 
not been acted upon within 30 days from filing 
was denial of due process. West's Ann.Cal.La- 
bor Code § 5909; West's Ann.Cal.Const. Art. 1, 
§ 7; U.S.C.A. Const.Amend. 14. 

Shipley v. Workers’ Comp. Appeals Bd., 9 

Cal.Rptr.2d 345, 7 Cal.App.4th 1104. 


Cal.App. 5 Dist. 1986. | Where workers’ 
compensation judge who originally rendered 
decision is unavailable due to termination of his 
annuitant appointment, Workers’ Compensation 
Appeals Board may act in its discretion on a 
petition for reconsideration without referring 
petition to judge. 

California Highway Patrol v. Workers’ 

Comp. Appeals Bd., 224 Cal.Rptr. 94, 178 
Cal.App.3d 1016. 


Cal.App. 5 Dist. 1972. Where expert medi- 
cal examiner did not state nor did his report 
imply that any part of claimant's disability was 
traceable to normal progress of his preexisting 
disease and there was evidence that no part of 
claimant’s disability was traceable to normal 
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progress of preexisting condition, in that claim- 
ant functioned as farm laborer effectively and 
efficiently for almost five years after prior inju- 
ry, denial of claimant’s petition for reconsidera- 
tion of decision fixing claimant's permanent 
disability, after apportionment, at 30%, was not 
supported by substantial evidence. West's 
Ann.Labor Code, § 4663. 

Fowler v. Workmen’s Comp. Appeals Bd., 

99 Cal.Rptr. 609, 22 Cal.App.3d 756. 


1801. —— Vacation of order. 


Cal.App. 1 Dist. 1972. Where Workmen's 
Compensation Appeals Board after granting em- 
ployer’s first petition for reconsideration vacat- 
ed reconsideration and, for first time, adopted 
referee's findings and award, employer's second 
petition for reconsideration did no violence to 
rule that aggrieved party is entitled to but one 
petition for reconsideration. West's Ann.Labor 
Code, §§ 5315, 5900(a), 5906, 5908. 

Zozaya v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


1802. Proceedings on rehearing or at new 
trial. 


Library references 
C.J.S. Workmen’s Compensation § 667. 


Cal. 2000. Workers’ Compensation Ap- 
peals Board may rescind an award more than 
five years from the date of the injury if the 
petition seeking rescission was filed before the 
five-year limitations period had elapsed. West's 
Ann.Cal.Labor Code § 5804. 

Barnes v. Workers’ Compensation Appeals 

Bd., 2 P.3d 1180, 97 Cal.Rptr.2d 638, 23 
Cal.4th 679. 


Cal. 1970. Purpose of statute directing 
that any decision of Workmen's Compensation 
Appeals Board affirming, rescinding or amend- 
ing original award by Appeals Board or referee 
following reconsideration shall specify in detail 
reasons for decision is to assist reviewing court 
to ascertain principles relied upon by lower 
tribunal to help avoid careless or arbitrary ac- 
tion and to make right of appeal more meaning- 
ful. West's Ann.Labor Code, § 5908.5. 

Goytia v. Workmen’s Comp. App. Bd., 464 
P.2d 47, 83 Cal.Rptr. 591, 1 Cal.3d 889, 
appeal after remand 493 P.2d 864, 100 
Cal.Rptr. 136, 6 Cal.3d 660. 


Cal.App. 1 Dist. 1974. Where reconsidera- 
tion of workmen’s compensation claim was 
heard before a new referee pursuant to order 
granting reconsideration for a complete rehear- 
ing on all issues including issue of injury, the 
appeals board having granted reconsideration 
must make the order, decision or award itself, 
and workman was not entitled as a matter of 
law to findings of fact, conclusions of law or 
recommendations from referee conducting the 


hearings after reconsideration. West's Ann.La- 

bor Code, 8§ 5309, 5310, 5313, 5906. 
Mantel v. Workmen’s Comp. Appeals Bd., 
112 Cal.Rptr. 855, 37 Cal.App.3d 739. 


Where appeals board ordered reconsidera- 
tion of workman’s compensation claim which 
had been previously denied, in reconsidering 
matter the entire record was before the appeals 
board and not just the evidence introduced at 
new hearing. West’s Ann.Labor Code, §§ 5708, 
5906. 

Mantel v. Workmen’s Comp. Appeals Bd., 

112 Cal.Rptr. 855, 37 Cal.App.3d 739. 


Cal.App. 1 Dist. 1953. Where compensa- 
tion case is before Industrial Accident Commis- 
sion by a general order granting a rehearing, 
case is before Commission on all issues, and 
Commission is under a duty to consider all of 
the facts. West’s Ann.Labor Code, § 5908. 

Tate v. Industrial Acc. Commission, 261 

P.2d 759, 120 Cal.App.2d 657. 


When rehearing is granted by Industrial 
Accident Commission, compensation case is 
wide open again, and petitioner for rehearing 
properly may raise any point that he could have 
raised on original hearing. West's Ann.Labor 
Code, §§ 5904, 5908. 

Tate v. Industrial Acc. Commission, 261 

P.2d 759, 120 Cal.App.2d 657. 


Cal.App. 2 Dist. 1991. Workers’ Compen- 
sation Appeals Board has power to direct taking 
of additional evidence when it grants reconsid- 
eration. West’s Ann.Cal.Labor Code §§ 5701, 
5906. 

King v. Workers’ Comp. Appeals Bd., 283 

Cal.Rptr. 98, 231 Cal.App.3d 1640. 


Cal.App. 4 Dist. 1971. In any decision on 
reconsideration altering or amending order or 
award, Workmen’s Compensation Board must 
state evidence relied upon and specify in detail 
the reasons for its decision so as to assist 
reviewing court in ascertaining principles relied 
upon by Board, to assist Board in avoiding 
careless or arbitrary act, and to make right of 
judicial review meaningful. West’s Ann.Labor 
Code, § 5908.5. 

Baker v. Workmen's Comp. Appeals Bd., 96 

Cal.Rptr. 279, 18 Cal.App.3d 852. 


Workmen's Compensation Board in failing 
to set forth unimpeached evidence concerning 
petitioner's complaints and in failing to give any 
reason for ignoring or rejecting plain inference 
that workman sustained disability from mental 
disturbance caused by pressures, dangers, and 
environment of his work violated both spirit and 
letter of statute setting forth procedural require- 
ments for altering or amending order or award 
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on reconsideration. 
§ 5908.5. 
Baker v. Workmen’s Comp. Appeals Bd., 96 
Cal.Rptr. 279, 18 Cal.App.3d 852. 


West's Ann.Labor Code, 


Cal.App. 4 Dist. 1967. On reconsideration 
of decision in compensation case Workmen's 
Compensation Appeals Board is not required to 
take further evidence but may redetermine case 
on existing record pursuant to its statutory 
powers. Labor Code, § 5900(b). ; 

Argonaut Ins. Co. v. Workmen's Compensa- 

tion Appeals Bd., 55 Cal.Rptr. 810, 247 
Cal.App.2d 669. 


©1803. Successive applications. 


Library references 
C.J.S. Workmen's Compensation § 668. 


Cal.App. 1 Dist. 1972. Where on May 12, 
1971, Workmen's Compensation Appeals Board, 
after reconsideration, for first time affirmed and 
adopted referee's findings and award, employ- 
ers subsequent petition for reconsideration, 
filed within 20 days after May 12, 1971, was 
timely filed. West's Ann.Labor Code, 8§ 5315, 
5903, 5906, 5908. 

Zozaya v. Workmen's Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Where Workmen's Compensation Appeals 
Board after granting employer’s first petition 
for reconsideration vacated reconsideration 
and, for first time, adopted referee’s findings 
and award, employer’s second petition for re- 
consideration did no violence to rule that ag- 
grieved party is entitled to but one petition for 
reconsideration. West's Ann.Labor Code, 
§§ 5315, 5900(a), 5906, 5908. 

Zozaya v. Workmen's Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Where reconsideration is granted by Work- 
men’s Compensation Appeals Board and new 
evidence is considered, Board may properly 
entertain another petition for reconsideration; 
purpose of second petition in such case being to 
have reconsideration of matter, i. e., the new 
evidence, which has theretofore been consid- 
ered on one occasion. West's Ann.Labor Code, 
88 5900(a), 5902, 5908. 

Zozaya v. Workmen's Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Where Workmen's Compensation Appeals 
Board’s decision granting reconsideration was 
annulled and its subsequent proceedings there- 
by nullified, but Board had timely acted on 
petition for reconsideration and therefore re- 
tained jurisdiction, Board could issue new deci- 
sion in compliance with statute and such deci- 
sion could, in its discretion, be based upon 


proceedings already taken. West's Ann.Labor 

Code, §§ 5902, 5906, 5908, 5909, 5950. 
Zozaya v. Workmen’s Comp. Appeals Bd., 
103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Cal.App. 4 Dist. 1971. Where award was 
initially made on June 2, 1969, and was not 
disturbed on previous appeal, time in which 
claimant’s employer and its insurer could seek 
reconsideration of penalty imposed in award for 
unreasonable delay in payment of compensation 
for further medical care commenced no later 
than March 25, 1970, when workmen’s com- 
pensation appeals board reissued its award after 
remittitur, rather than on May 4, 1970, when 
board denied claimant's prior application for 
reconsideration of the award. West's Ann.La- 
bor Code, §8§ 5814, 5900(b), 5903. 

Ramsey v. Workmen’s Comp. Appeals Bd., 

95 Cal.Rptr. 558, 18 Cal.App.3d 155. 


Although person may not ordinarily petition 
for reconsideration of order denying reconsider- 
ation of workmen’s compensation award, if one 
party prevails in original hearing and on rehear- 
ing other party prevails, first party may petition 
for rehearing of order made on rehearing as he 
has for the first time become the aggrieved 
party. 

Ramsey v. Workmen’s Comp. Appeals Bd., 

95 Cal.Rptr. 558, 18 Cal.App.3d 155. 


Claimant's employer and its insurer were 
not aggrieved parties for the first time so as to 
be entitled to reconsideration of denial by work- 
men’s compensation appeals board of claim- 
ant’s application for reconsideration of award , 
where they did not join claimant's application 
for reconsideration, but rather opposed it, they 
conceded that there was no ambiguity in prior 
findings and award, and they stated that what 
they were seeking to raise was not how findings 
and award should have been construed but 
rather how statute providing for ten percent 
penalty for unreasonable delay in payment of 
compensation should have been construed. 
West's Ann.Labor Code, §§ 5814, 5903. 

Ramsey v. Workmen's Comp. Appeals Bd., 

95 Cal.Rptr. 558, 18 Cal.App.3d 155. 


(S) REVIEW BY BOARD OR COMMISSION. 


1804. Nature and form of remedy. 


Library references 
C.J.S. Workmen's Compensation § 669 et 
seq. 


C.A.9 (Cal.) 1985. The Federal Employees 
Compensation Act does not require exhaustion 
of administrative remedies as prerequisite to 
district court’s jurisdiction. 57 WES, Gray 
§§ 8101-8151. 

Rodrigues v. Donovan, 769 F.2d 1344. 
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District court was to exercise its discretion 
to determine whether claimant, who challenged 
suspension of workers’ compensation benefits 
on due process grounds, was required to ex- 
haust administrative remedies; whether to re- 
quire exhaustion depended on precisely what 
relief claimant was seeking, where his compen- 
sation claim stood in administrative process, 
and whether subsequent administrative hear- 
ings, if they had occurred, had affected his 
claims. 5 U.S.C.A. §§ 8101-8151. 

Rodrigues v. Donovan, 769 F.2d 1344. 


Cal.App. 3 Dist. 1982. Function of request 
for rehearing before the Workers’ Compensa- 
tion Appeals Board is to give the Board an 
opportunity to rectify errors made by the work- 
ers’ compensation judge. 

Anderson-Cottonwood Disposal Service v. 

Workers’ Comp. Appeals Bd., 185 Cal. 
Rptr. 336, 135 Cal.App.3d 326. 


Cal.App. 3 Dist. 1968. Adversary aspects 
of proceedings before Workmen's Compensa- 
tion Appeals Board are muted in order to 
achieve the constitutional aims of workmen's 
compensation. West's Ann.Const. art. 20, § 21. 

Brennfleck v. Workmen’s Compensation 

Appeals Bd., 71 Cal.Rptr. 525, 265 Cal. 
App.2d 738, appeal after remand 84 Cal. 
Rptr. 50, 3 Cal.App.3d 666. 


©1805. Jurisdiction. 


Library references 
C.J.S. Workmen’s Compensation § 676 et 


seq. 


Cal. 2000. Workers’ Compensation Ap- 
peals Board’s continuing jurisdiction to review 
or terminate its awards is subject to terms of 
workers’ compensation statute establishing a 
five-year limitation period for rescinding, alter- 
ing, or amending an award of compensation. 
West's Ann.Cal.Labor Code §§ 5803, 5804. 

Barnes v. Workers’ Compensation Appeals 

Bd., 2 P.3d 1180, 97 Cal.Rptr.2d 638, 23 
Cal.4th 679. 


Cal. 1986. Workers’ Compensation Ap- 
peals Board has power to continue its jurisdic- 
tion beyond five-year statutory limitation period 
when application is made within that period. 
West's Ann.Cal.Labor Code § 5804. 

General Foundry Service v. Workers’ 
Comp. Appeals Bd., 721 P.2d 124, 228 
Cal.Rptr. 243, 42 Cal.3d 331, on remand 
20 Galle ptre Zon 


Workers’ Compensation Appeals Board 
may reserve jurisdiction on issue of permanent 
disability when employee's condition is not sta- 
tionary and then determine issue after five-year 


statutory limitation period. West's Ann.Cal.La- 
bor Code § 5804. 

General Foundry Service v. Workers’ 
Comp. Appeals Bd., 721 P.2d 124, 228 
Cal.Rptr. 243, 42 Cal.3d 331, on remand 
231 Cal.Rptr. 757. 


Workers’ Compensation Appeals Board 
could reserve jurisdiction on issue of permanent 
disability in case of employee with insidious, 
progressive disease for final determination of 
permanent disability when employee's condition 
was permanent and stationary, or when employ- 
ee’s permanent disability was total and further 
deterioration would be irrelevant for rating pur- 
poses, after tentatively rating employee's known 
permanent disability and ordering advances 


based on that tentative rating. West's 
Ann.Cal.Labor Code §§ 3202, 5804. 
General Foundry Service v. Workers’ 


Comp. Appeals Bd., 721 P.2d 124, 228 
Cal.Rptr. 243, 42 Cal.3d 331, on remand 
231 Cal.Rptr. 757. 


Cal.App. 2 Dist. 1984. Workers’ Compen- 
sation Appeals Board is tribunal of limited juris- 
diction, with those powers conferred upon it by 
Constitution and statutes. West's Ann.Cal.La- 
bor Code 8§ 111, 5300 et seq.; West’s Ann.Cal. 
Const. Art. 14, 8 4; U.S.C.A. Const.Amends. 5, 
14. 

Fremont Indemnity Co. v. Workers’ Comp. 

Appeals Bd., 200 Cal.Rptr. 762, 153 Cal. 
App.3d 965. 


Cal.App. 2 Dist. 1982. Preferred policy is 
to repose in the Workers’ Compensation Ap- 
peals Board as much as possible the resolution 
of problems and alleged claims arising out of 
workers’ compensation matters. 

Fremont Indemnity Co. v. Superior Court, 

184 Cal.Rptr. 184, 133 Cal.App.3d 879. 


Cal.App. 2 Dist. 1981. Workers’ Compen- 
sation Appeals Board may not modify perma- 
nent and stationary date of injury after it has 
lost jurisdiction over claim. West's Ann.Labor 
Code, §§ 5410, 5803-5805. 

Liberty Mut. Ins. Co. v. Workers’ Comp. 

Appeals Bd., 173 Cal.Rptr. 349, 118 Cal. 
App.3d 265. 


Cal.App. 5 Dist. 1968. Workmen’s Com- 
pensation Appeals Board not only had jurisdic- 
tion to grant reconsideration, on its own mo- 
tion, of referee's award but it was under special 
statutory mandate to do so if, in light of evi- 
dence adduced at hearing, it disagreed with 
referee's finding that decedent’s death was in- 
dustrial. West's Ann.Labor Code, §§ 3201 et 
seq., 3212, 5900(b); West's Ann.Gov.Code, 
§§ 20000 et seq., 21363.5. 

Buescher v. Workmen’s Compensation Ap- 

peals Bd., 71 Cal.Rptr. 405, 265 Cal. 
App.2d 520. 
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©1806. Decisions reviewable. 


Library references 


C.J.S. Workmen's Compensation § 683 et 
seq. 


Cal.App. 3 Dist. 1989. Workers’ Compen- 
sation Appeals Board had no jurisdiction to 
determine whether Department of Justice em- 
ployee was eligible for special statutory benefits 
in lieu of disability payments. West's 
Ann.Cal.Labor Code § 4800. 

Department of Justice v. Workers’ Comp. 

Appeals Bd., 261 Cal.Rptr. 130, 213 Cal. 
App.3d 194. 


©1807-1808. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 


C.J.S. Workmen's Compensation. 


©1808. Taking and perfecting proceedings for 
review. 


©1809. —— In general. 


Cal.App. 5 Dist. 2000. The failure of the 
aggrieved party to raise in the petition for 
reconsideration a particular objection, irregu- 
larity, or illegality waives the issue forever and 
the party may not present it in a subsequent 
petition to the Workers’ Compensation Appeals 
Board (WCAB) or in a petition to the court. 
West's Ann.Cal.Labor Code §§ 5900, 5904, 
5950. 

Maranian v. Worker's Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


<=1810. —— Notice. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


©1811. —— Petition, application, or other 
pleading. 
Cal. 1986. Workers’ compensation appli- 


cant may apply for award after five-year statuto- 
ry limitation period has expired, when Workers’ 
Compensation Appeals Board fails to find on 
issue of permanent disability presented by time- 
ly filed application. West’s Ann.Cal.Labor Code 
§ 5804. 

General Foundry Service v. Workers’ 
Comp. Appeals Bd., 721 P.2d 124, 228 
Cal.Rptr. 243, 42 Cal.3d 331, on remand 
231 Cal.Rptr. 757. 


Cal. 1971. When appeals board denies pe- 
tition for reconsideration, its order meets statu- 
tory requirement that reasons be specified by 
incorporating by reference the referee's report 
on reconsideration. West's Ann.Labor Code, 
§ 5908.5. 

U.S. Auto Stores v. Workmen's Comp. App. 

Bd., 482 P.2d 199, 93 Cal.Rptr. 575, 4 
Cal.3d 469. 


©1812. Record. 


Library references 


C.J.S. Workmen's Compensation § 736 et 
seq. 


Cal. 1961. Written evidence together with 
referee's summary of compensation claimant's 
testimony were ample to provide Industrial Ac- 
cident Commission with complete and full un- 
derstanding of record, and commission did not 
act unlawfully in rejecting referee’s disability 
statement without examining claimant's testi- 
mony. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 367 P.2d 413, 17 Cal.Rptr. 
S21 a7 Cal 2d 123: 


Cal. 1961. When Industrial Accident Com- 
mission rejects findings and recommendations 
of its referee, it must make independent exami- 
nation of record, and this entails obligation to 
achieve substantial understanding of record by 
any reasonable means, including use of referee’s 
summary. West’s Ann.Labor Code, § 5315; 
West's Ann.Gov.Code, § 11517(a). 

Allied Compensation Ins. Co. v. Industrial 

Acc. Commission, 367 P.2d 409, 17 Cal. 
Roineoliponcal2zcdel las 


Obligation of members of panel of Industri- 
al Accident Commission to achieve understand- 
ing of record when commission rejects findings 
of referee extends to oral testimony as well as 
evidence received in written form, but reading 
of entire record, including transcript, is not 
required. West's Ann.Labor Code, § 5315; 
West's Ann.Gov.Code, § 11517(a). 

Allied Compensation Ins. Co. v. Industrial 

Acc. Commission, 367 P.2d 409, 17 Cal. 
Rptr. 817, 57 Cal.2d 115. 


Cal.App. 2 Dist. 1992. Responsibility for 
Workers’ Compensation Appeals Board case file 
on medical lien claim must be borne by official 
caretakers and loss must result in no detriment 
to lien claimant. 

Fox v. Workers’ Comp. Appeals Bd., 6 Cal. 

Rptr.2d 252, 4 Cal.App.4th 1196. 


Cal.App. 2 Dist. 1962. The Industrial Acci- 
dent Commission was authorized to reject a 
referee's report upon consideration of a record 
containing a summary of proceedings before the 
referee. West's Ann.Labor Code, § 5315. 

Durae v. Industrial Acc. Commission, 23 

Cal.Rptr. 902, 206 Cal.App.2d 691. 
1813. Dismissal, hearing, and rehearing. 
Library references 

C.J.S. Workmen's Compensation §§ 749, 

oy, 

Cal. 1961. Though Industrial Accident 
Commission was not bound to rate claimant in 
same classification specified by referee to rating 
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bureau, commission could not properly apply 
different classification without providing oppor- 
tunity for presentation of evidence as to proper 
classification, particularly where commission 
did not originate change of classification but 
allowed rating expert to go beyond statement 
submitted for rating and substitute different 
classification. 
Industrial Indem. Co. v. Industrial Acc. 
Commission, 367 P.2d 413, 17 Cal.Rptr. 
Soo Cale2del23: 


Cal.App. 1 Dist. 2000. The Workers’ 
Compensation Appeals Board is empowered 
on reconsideration to resolve conflicts in the 
evidence, to make its own credibility determi- 
nations, to reject the findings of the workers’ 
compensation administrative law judge (WCJ) 
and to enter its own findings on the basis of 
its review of the record. 

Smith v. Workers’ Comp. Appeals Bd., 94 

Cal.Rptr.2d 186, 79 Cal.App.4th 530, re- 
view denied. 


Cal.App. 1 Dist. 1971. If workmen's com- 
pensation appeals board denies petition for re- 
consideration, its order may incorporate and 
include within it report of referee provided 
referee’s report states the evidence relied upon 
and specifies in detail reasons for the decision. 
West’s Ann.Labor Code, § 5908.5. 

Department of Motor Vehicles v. Work- 

men’s Comp. Appeals Bd., 98 Cal.Rptr. 
172, 20 Cal.App.3d 1039. 


Cal.App. 2 Dist. 1990. Workers’ Compen- 
sation Appeals Board is empowered on recon- 
sideration to resolve conflicts in evidence, to 
make its own credibility determinations, and to 
reject findings of workers’ compensation judge 
and enter its own findings on basis of its review 
of record; nevertheless, any award, order, or 
decision of Board must be supported by sub- 
stantial evidence in light of entire record. 

Rubalcava v. Workers’ Comp. Appeals Bd., 

269 Cal.Rptr. 656, 220 Cal.App.3d 901, 
review denied. 


Cal.App. 2 Dist. 1986. Decision to grant 
reconsideration of workers’ compensation mat- 
ter for purpose of obtaining independent medi- 
cal evaluation will often be supported on 
ground that evidence does not justify findings. 
West's Ann.Cal.Labor Code §§ 5701, 5903(c), 
5906. 

Hall v. Workers’ Comp. Appeals Bd., 225 

Cal.Rptr. 56, 179 Cal.App.3d 850, review 
denied. 


Workers’ Compensation Appeals Board has 
power to grant reconsideration for obtaining 
independent medical evaluation in workers’ 
compensation matter, though workers’ compen- 
sation judge's finding of industrial causation is 
supported by aspects of each physician’s opin- 


ion, where medical evidence is in conflict and 
Board is in doubt as to cause of employee’s 
injury or death; however, it is essential that 
Board specify in detail reasons for decision to 
grant reconsideration. West's Ann.Cal.Labor 
Code §§ 5903(c), 5908.5. 
Hall v. Workers’ Comp. Appeals Bd., 225 
Cal.Rptr. 56, 179 Cal.App.3d 850, review 
denied. 


Assertion of Workers’ Compensation Ap- 
peals Board that reconsideration to direct in- 
dependent medical evaluation was necessary 
because medical evidence in workers’ compen- 
sation action was conflicting failed to apprise 
parties or workers’ compensation judge of ba- 
sis for reconsideration and, therefore, was not 
sufficiently detailed, despite including sum- 
mary of medical evidence. West's Ann.Cal.La- 
bor Code §§ 5903(c), 5908.5. 

Hall v. Workers’ Comp. Appeals Bd., 225 

Cal.Rptr. 56, 179 Cal.App.3d 850, review 
denied. 


Cal.App. 2 Dist. 1984. Workers’ Compen- 
sation Appeals Board did not err, on reconsider- 
ation, by reviewing matter on the compensation 
judge’s summary of the evidence rather than 
ordering and reviewing a hearing transcript, 
which allegedly would have more accurately 
reflected foreman’s testimony, as claimant nei- 
ther requested a transcript nor raised the issue 
on petition for reconsideration and compensa- 
tion judge predicated his findings on absence of 
any medical evidence of industrial causation 
and not on any conflict in the testimony. 
West's Ann.Cal.Labor Cede § 5904. 

Villa v. Workers’ Comp. Appeals Bd., 203 

Cal.Rptr. 26, 156 Cal.App.3d 1076. 


Cal.App. 2 Dist. 1980. Workers’ Compen- 
sation Appeals Board erred in not granting 
reconsideration to petitioner, one of several 
insurance carriers for the employer in the sub- 
ject workers’ compensation proceeding, since 
petitioner's liability was inextricably interwoven 
with the liability of other carriers whose peti- 
tions for reconsideration were granted; when 
the Board granted reconsideration in favor of 
two other carriers, it should have included peti- 
tioner and one other carrier, even though nei- 
ther timely sought reconsideration from the 
workers’ compensation judge’s decision. 
West’s Ann.Labor Code, § 5803. 

General Insurance Co. of America v. Work- 

ers Comp. Appeals Bd., 163 Cal.Rptr. 
537, 104 Cal.App.3d 278. 


Although, pursuant to the Labor Code, the 
Workers’ Compensation Appeals Board has con- 
tinuing jurisdiction to reopen a case for ‘‘good 
cause” upon a petition filed within five years of 
the date of injury, and although a subsequent 
judicial interpretation of the compensation stat- 
utes contrary to a prior administrative interpre- 
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tation is “good cause” to reopen, an appellate 
decision may not be utilized to reopen for “good 
cause” as a ‘change of law’ if such decision 
merely restates the existing decisional law. 
West’s Ann.Labor Code, § 5803. 
General Insurance Co, of America v. Work- 
ers Comp. Appeals Bd., 163 Cal.Rptr. 
537, 104 Cal.App.3d 278. 


Cal.App. 2 Dist. 1979. In passing upon 
employer's petition for reconsideration of work- 
ers’ compensation judge’s decision, Workers’ 
Compensation Appeal Board was not required 
to review actual transcript of the testimony; 
WCAB could review summaries of the evidence 
prepared by workers’ compensation judge in 
accordance with established procedure in work- 
ers’ compensation matters. 

Western Electric Co. v. Workers’ Comp. 

Appeals Bd., 160 Cal.Rptr. 436, 99 Cal. 
App.3d 629. 


Cal.App. 2 Dist. 1978. Where on reconsid- 
eration Workers’ Compensation Appeals Board 
obtained additional evidence, claimant was enti- 
tled to seek reconsideration again, even though 
he was the party that originally sought reconsid- 
eration. 

Callahan v. Workers’ Comp. Appeals Bd., 

149 Cal.Rptr. 647, 85 Cal.App.3d 621. 


Cal.App. 4 Dist. 1985. Workers’ Compen- 
sation Appeals Board may simply incorporate 
and include report on reconsideration prepared 
by referee or judge in its order when it denies 
reconsideration and, assuming report itself 
complies with statute, the Board has satisfied 
that statute’s requirements also. West's 
Ann.Cal.Labor Code § 5908.5. 

Painter v. Workers’ Comp. Appeals Bd., 212 

Cal.Rptr. 354, 166 Cal.App.3d 264. 


Incorporating the original decision of the 
workers’ compensation judge denying workers’ 
compensation benefits in lieu of report on re- 
consideration did not satisfy purposes of statute 
requiring Workers’ Compensation Appeals 
Board’s decision to state evidence relied upon 
and specify in detail the reasons for the deci- 
sion. West’s Ann.Cal.Labor Code § 5908.5. 

Painter v. Workers’ Comp. Appeals Bd., 212 

Cal.Rptr. 354, 166 Cal.App.3d 264. 


Order of the Workers’ Compensation Ap- 
peals Board denying claimant's petition for re- 
consideration following denial of workers’ com- 
pensation benefits was insufficient because it 
did not state evidence relied upon and specify in 
detail the reasons for the decision. West's 
Ann.Cal.Labor Code § 5908.5. 

Painter v. Workers’ Comp. Appeals Bd., 212 

Cal.Rptr. 354, 166 Cal.App.3d 264. 


Cal.App. 4 Dist. 1983. While determina- 
tion by Workers’ Compensation Appeals Board 


of what constitutes good cause for reopening is 

entitled to great weight, it is not conclusive. 

Arias v. Worker's Comp. Appeals Bd., 194 
Cal.Rptr. 640, 146 Cal.App.3d 813. 


Cal.App. 4 Dist. 1982. Decision of Work- 
ers’ Compensation Appeals Board in either de- 
nying or granting petition for reconsideration or 
amending original findings or award after re- 
consideration must state evidence relied upon 
and specify in detail the reasons for the decision 
and, if evidence relied upon and reasons stated 
for decision do not support it, decision must be 
annulled. West's Ann.Labor Code § 5908.5. 

City of Santa Ana vy. Workers’ Comp. Ap- 

peals Bd., 180 Cal.Rptr. 125, 128 Cal. 
App.3d 212. 


Cal.App. 5 Dist. 2000. The Workers’ Com- 
pensation Appeals Board’s (WCAB) express de- 
cision to grant or deny a petition for reconsider- 
ation must be in writing and must state the 
evidence relied upon and specify in detail the 
reasons for the decision, to allow meaningful 
judicial review of the decision. West's 
Ann.Cal.Labor Code §§ 5900, 5908.5. 

Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


The purpose of the Workers’ Compensation 
Appeals Board’s (WCAB) power to reconsider is 
to allow reconsideration, in the context of a 
specific, framed challenge, of a matter which 
has been heard only once previously. West's 
Ann.Cal.Labor Code §§ 5900, 5902. 

Maranian v. Worker's Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


The power to reconsider affords the Work- 
ers’ Compensation Appeals Board (WCAB) an 
opportunity to review its own decisions and the 
decisions of the Workers’ Compensation Judges 
(WCJ) “in house,” by applying the Board’s ad- 
ministrative expertise to rectify errors, when 
required, prior to judicial involvement. West's 
Ann.Cal.Labor Code § 5900. 

Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


A “final order’’ of a Workers’ Compensa- 
tion Judge (WCJ) or of the Workers’ Compensa- 
tion Appeals Board (WCAB), that may be recon- 
sidered by the Board, includes any order which 
settles, for purposes of the compensation pro- 
ceeding, an issue critical to the claim for bene- 
fits, whether or not it resolves all the issues in 
the proceeding or represents a decision on the 
right to benefits. West’s Ann.Cal.Labor Code 
§ 5900. 

Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


An interim order of the Workers’ Compen- 
sation Appeals Board (WCAB) or a Workers’ 
Compensation Judge (WCJ) that presents a 
threshold issue is deemed to be a “‘final order”’ 


For legislative history of cited statutes, see West's Annotated California Codes 


¢=1813 WORKERS’ COMPENSATION 


44A Cal D 2d—178 


For later cases see same Topic and Key Number in Pocket Part 


that may be reconsidered by the Board. West's 
Ann.Cal.Labor Code § 5900. 

Maranian v. Worker's Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


A “final order’ of a Workers’ Compensa- 
tion Judge (WCJ) or of the Workers’ Compen- 
sation Appeals Board (WCAB), that may be 
reconsidered by the Board, includes orders 
dismissing a party, rejecting an affirmative de- 
fense, granting commutation, terminating lia- 
bility, and determining whether the employer 
has provided compensation coverage. West's 
Ann.Cal.Labor Code § 5900. 

Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


An interim order, which does not decide a 
threshold issue, such as an intermediate proce- 
dural or evidentiary decision, is not a “‘final 
order’ of a Workers’ Compensation Judge 
(WCJ) or of the Workers’ Compensation Appeals 
Board (WCAB) that may be reconsidered by the 
Board. West's Ann.Cal.Labor Code 8 5900. 

Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


The failure of the aggrieved party to peti- 
tion timely for reconsideration of a final order 
bars later challenge to the propriety of the order 
before the Workers’ Compensation Appeals 
Board (WCAB) or before the courts. West's 
Ann.Cal.Labor Code § 5900. 

Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


Cal.App. 5 Dist. 1984. Purpose of require- 
ment that any decision of Workers’ Compensa- 
tion Appeals Board granting or denying petition 
for reconsideration or affirming, rescinding, al- 
tering or amending original findings, order, 
decision or award following reconsideration 
shall be made by Appeals Board and shall state 
evidence relied upon and specify in detail the 
reasons for the decision is to assist reviewing 
court to ascertain principles relied upon by 
lower tribunal to help avoid careless or arbi- 
trary action and to make right of appeal more 
meaningful. West's Ann.Cal.Labor Code 
§ 5908.5. 

Ogden v. Workers’ Comp. Appeals Bd., 200 

Cal.Rptr. 406, 153 Cal.App.3d 786. 


Because workers’ compensation insurer 
could act only through agents or independent 
contractors, and because employer, to prevail 
on claim of insurance, was thus obliged to 
establish agency relationship, such issue was 
required to be addressed by the Workers’ Com- 
pensation Appeals Board in its opinion and 
order granting reconsideration and decision af- 
ter reconsideration. West's Ann.Cal.Labor 


Code § 5908.5;  West’s Ann.Cal.Civ.Code 
§ 2295; West's Ann.Cal.Ins.Code §§ 31, 33. 
Ogden v. Workers’ Comp. Appeals Bd., 200 
Cal.Rptr. 406, 153 Cal.App.3d 786. 


Workers’ Compensation Appeals Board's 
“Opinion and Order Granting Reconsideration 
and Decision After Reconsideration’’ was pat- 
ently inadequate in treating issue whether insur- 
er was estopped to deny coverage of employer, 
inasmuch as the discussion by the Board con- 
sisted entirely of quotes from insurer's petition 
for reconsideration. West's Ann.Cal.Labor 
Code § 5908.5. 

Ogden v. Workers’ Comp. Appeals Bd., 200 

Cal.Rptr. 406, 153 Cal.App.3d 786. 


Compliance with statute requiring that any 
decision of the Workers’ Compensation Appeals 
Board granting or denying petition for reconsid- 
eration or affirming, rescinding, altering or 
amending original findings, order, decision or 
award following reconsideration of state evi- 
dence relied upon and specify in detail reasons 
for decision was of particular significance 
where there was evidence which could establish 
estoppel of insurer to deny coverage of employ- 
er. West's Ann.Cal.Labor Code § 5908.5. 

Ogden v. Workers’ Comp. Appeals Bd., 200 

Cal.Rptr. 406, 153 Cal.App.3d 786. 


Cal.App. 5 Dist. 1981. Finality of an order 
for purpose of reconsideration of action by 
Workers’ Compensation Appeals Board may be 
defined as resolution of a current issue affecting 
the substantive rights of the parties. West's 
Ann.Labor Code, § 5900 et seq. 

Scott v. Workers’ Comp. Appeals Bd., 176 

Cal.Rptr. 267, 122 Cal.App.3d 979. 


Workers’ Compensation Appeals Board was 
without jurisdiction to reconsider question of 
whether at time of his injury claimant was 
“employee” within broad meaning of workers’ 
compensation law since purported employer 
failed to petition for reconsideration within 20 
days from date of service of order. West's 
Ann.Labor Code, § 5903. 

Scott v. Workers’ Comp. Appeals Bd., 176 

Cal.Rptr. 267, 122 Cal.App.3d 979. 


S=1814. Scope and extent of review in general. 


Library references 


C.J.S. Workmen's Compensation § 751 et 
seq. 


Cal.App. 1 Dist. 1962. Industrial Accident 
Commission may consider issue not presented 
to referee, but may not find facts as to which 
there is no evidence. 

American Can Co. v. Industrial Acc. Com- 

mission, 22 Cal.Rptr. 164, 204 Cal.App.2d 
276. 
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Cal.App. 2 Dist. 1979. Requirement that 
any award of the Workers’ Compensation Ap- 
peals Board be supported by substantial evi- 
dence in light of the entire record and that the 
Board accept as true the intended meaning of 
evidence both uncontradicted and unimpeached 
are applicable to claim for increase benefits 
because of discrimination against employee who 
has filed claim for workers’ compensation bene- 
fits. West’s Ann.Labor Code, § 132a. 

Western Electric Co. v. Workers’ Comp. 

Appeals Bd., 160 Cal.Rptr. 436, 99 Cal. 
App.3d 629. 


Cal.App. 2 Dist. 1978. Workers’ Compen- 
sation Appeals Board is not required as matter 
of law to make referral to an independent medi- 
cal examiner merely because of a divergence of 
medical opinion. West's Ann.Labor Code, 
§§ 139, 5703.5. 

Johns-Manville Productions Corp. v. Work- 

ers’ Comp. Appeals Bd., 151 Cal.Rptr. 
215, 87 Cal.App.3d 740. 


Cal.App. 2 Dist. 1967. Workmen's Com- 
pensation Appeals Board is required to make 
independent examination of record when it re- 
jects findings and recommendations of referee. 
West's Ann.Labor Code, § 5908.5. 

Wilhelm v. Workmen's Compensation Ap- 

peals Bd., 62 Cal.Rptr. 829, 255 Cal. 
App.2d 30. 


In workmen’s compensation suit in which 
claimant alleged that she suffered disability as 
result of contracting herpes zoster through ex- 
posure to chicken pox in course of her employ- 
ment, appeals board could not have achieved 
substantial understanding of record without re- 
viewing evidence on issue of exposure. West's 
Ann.Labor Code, § 5908.5. 

Wilhelm v. Workmen’s Compensation Ap- 

peals Bd., 62 Cal.Rptr. 829, 255 Cal. 
App.2d 30. 


Cal.App. 4 Dist. 1999. Workers’ Compen- 
sation Appeals Board may act to develop the 
record with new evidence if it concludes that 
neither side has presented substantial evidence 
on which a decision could be based, and this 
principle may be appropriately applied in favor 
of the employee. West's Ann.Cal.Labor Code 
§§ 5502(d)(3), 5701, 5906. 

San Bernardino Community Hospital v. 

Workers’ Comp. Appeals Bd., 88 Cal. 
Rptr.2d 516, 74 Cal.App.4th 928. 


Cal.App. 4 Dist. 1996. Workers’ Compen- 
sation Appeals Board (WCAB) is empowered on 
reconsideration to resolve conflicts in evidence, 
to make its own credibility determinations, and 
to reject findings of workers’ compensation 
judge (WCJ) and enter its own findings on basis 
of its review of record; nevertheless, any award, 


order, or decision of Board must be supported 
by substantial evidence in light of entire record. 
Chu v. Workers’ Comp. Appeals Bd., 57 
Cal.Rptr.2d 221, 49 Cal.App.4th 1176. 


Cal.App. 4 Dist. 1975. Worker's Compen- 
sation Appeals Board must accept as true in- 
tended meaning of evidence both uncontradict- 
ed and unimpeached. 

Pascoe v. Workmen's Comp. Appeals Bd., 

120 Cal.Rptr. 199, 46 Cal.App.3d 146. 


Cal.App. 4 Dist. 1969. Reconsideration of 
an award made and filed by referee may encom- 
pass a review by Appeals Board broader in 
scope than review of a judgment on appeal; 
however, functions of the reviewing agencies 
are analogous. 

Myers v. Workmen's Comp. App. Bd., 83 

Cal.Rptr. 427, 2 Cal.App.3d 621. 


Law Rev. 1952. Scope of review of com- 
pensation cases by industrial accident commis- 
sion. 
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©1815-1817. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


©1815. Trial de novo. 


©1818. —— Evidence. 


Cal. 1970. Evidence, including claimant's 
uncontradicted testimony that he had delayed in 
reporting to employer industrial back injury as 
result of fear that he might lose his job for 
failing to advise his employer of prior back 
injuries, failed to support findings of Workmen’s 
Compensation Appeals Board that claimant had 
not sustained industrial injury. West's Ann.La- 
bor Code, 8§ 3202, 5701, 5906, 5907, 5908.5, 
SID. 

Garza v. Workmen’s Comp. App. Bd., 475 

P.2d45100iCal Rpin 355.3 Cali3ds312. 


Cal.App. 2 Dist. 2000. The workers’ com- 
pensation administrative law judge (WCJ) or the 
Workers’ Compensation Appeals Board may not 
leave undeveloped matters which its acquired 
specialized knowledge should identify as requir- 
ing further evidence. West's Ann.Cal.Labor 
Code §§ 5701, 5906. 

Kuykendall v. Workers’ Comp. Appeals Bd., 

94 Cal.Rptr.2d 130, 79 Cal.App.4th 396. 


The Workers’ Compensation Appeals Board 
has the authority, at any time, to order the 
taking of additional evidence. West's 
Ann.Cal.Labor Code 88 5502(d)(3), 5701, 5906. 

Kuykendall v. Workers’ Comp. Appeals Bd., 

94 Cal.Rptr.2d 130, 79 Cal.App.4th 396. 
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Cal.App. 2 Dist. 1997. On review of pro- 
ceeding in which workers’ compensation judge 
had discredited employer’s psychiatrist and be- 
lieved that claimant’s psychiatric condition was 
caused directly by stress related to his work, but 
claimant had presented report of neurologist 
rather than psychiatrist to support his claim, 


such that no medical evidence supported either’ 


employer's argument that condition was not 
related to work or claimant’s contrary claim, 
Workers’ Compensation Appeals Board had 
duty and authority to seek further evaluation of 
claimant through medical reports or expert de- 
positions. West’s Ann.Cal.Labor Code §8§ 5701, 
5906. 
Tyler v. Workers’ Comp. Appeals Bd., 65 
Cal.Rptr.2d 431, 56 Cal.App.4th 389, as 
modified. 


Cal.App. 2 Dist. 1992. When the Workers’ 
Compensation Appeals Board grants reconsid- 
eration, it has the power to direct the taking of 
further evidence. West’s Ann.Cal.Labor Code 
8§ 5701, 5906. 

Paneno v. Workers’ Comp. Appeals Bd., 5 
Cal.Rptr.2d 461, 4 Cal.App.4th 136, re- 
hearing denied, modified, and publication 
ordered, review granted and opinion su- 
perseded 831 P.2d 249, 9 Cal.Rptr.2d 24, 
dismissed, remanded and ordered pub- 
lished 840 P.2d 266, 13 Cal.Rptr.2d 724. 


1819. —— Trial. 


Cal. 1971. That claimant failed to request 
opportunity to testify and to present physician's 
testimony in rebuttal, in supplemental hearing 
before Workmen’s Compensation Appeals 
Board, to testimony of another physician, who 
treated claimant for serum hepatitis, to effect 
that claimant's condition had improved after 
claimant’s previous appearance before board 
did not constitute waiver by claimant, who had 
suffered prolonged relapse of hepatitis after 
previous appearance, of right to present rebuttal 
testimony where notice as to supplemental 
hearing stated that it was for purpose of cross- 
examination of treating physician and to offer 
rebuttal. West's Ann.Labor Code, § 5704. 

Hegglin v. Workmen’s Comp. App. Bd., 480 

Pi2d 967993 Cal: Rpim 15, 41'ealsdi loz, 


Workmen's Compensation Appeals Board 
need not permit presentation of mere cumula- 
tive evidence, in rebuttal. 

Hegglin v. Workmen's Comp. App. Bd., 480 

P.2d 967, 93 Cal.Rptr. 15, 4 Cal.3d 162. 


1820. Questions of law or fact and findings. 


Library references 
C.J.S. Workmen’s Compensation § 760 et 
seq. 


C.A.9 (Cal.) 1992. Benefits Review Board 
must affirm the findings of the administrative 


law judge if there is substantial evidence in the 
record to support his findings, and court re- 
views decision of the BRB for errors of law and 
adherence to substantial evidence standard. 
Chavez v. Director, Office of Workers Com- 
pensation Programs, 961 F.2d 1409, ap- 
peal after remand Todd Shipyards Corp. 
v. Director, Office of Workers Compensa- 
tion Programs, 139 F.3d 1309. 


C.A.9 (Cal.) 1990. In reviewing decision of 
administrative law judge (ALJ) in regard to 
claim for benefits under Longshore and Harbor 
Workers’ Compensation Act, Benefits Review 
Board must accept ALJ’s findings unless they 
are contrary to law, irrational, or unsupported 
by substantial evidence. Longshore and Harbor 
Workers’ Compensation Act, § 21(b, c), as 
amended, 33 U.S.C.A. § 921(b, c). 

Coloma v. Director, Office of Workers Com- 
pensation Programs, 897 F.2d 394, cer- 
tiorari denied 111 S.Ct. 61, 498 U.S. 818, 
112 L.Ed.2d 36. 


Cal. 1974. Although Workmen's Compen- 
sation Appeals Board is in power to resolve 
conflicts in evidence, to make its own credibility 
determinations and upon reconsideration to re- 
ject findings of referee and enter its own find- 
ings on basis of its review of record, any award, 
order or decision of that Board must be sup- 
ported by substantial evidence in light of entire 
record. 

Lamb v. Workmen's Comp. Appeals Bd., 

52.0) -P2d 507855 Wis eGalskptes 62) ale 
Cal.3d 274. 


Generally, Workmen’s Compensation Ap- 
peals Board must accept as true intended mean- 
ing of evidence both uncontradicted and unim- 
peached. 

Lamb vy. Workmen’s Comp. Appeals Bd., 

S20 VE de O78 io Cal Rpt soe «ale 
Cal.3d 274. 


When a referee’s finding of compensable 
injury is supported by solid, credible evidence, 
it is to be accorded great weight by the Work- 
men’s Compensation Appeals Board and should 
be rejected only on basis of contrary evidence of 
considerable substantiality. 

Lamb v. Workmen’s Comp. Appeals Bd., 

S20 Pde ore ise Calbkiumes hoon in 
Cal.3d 274. 


Sole issue before Workmen's Compensation 
Appeals Board in reviewing determination of 
referee that employee's death resulted from in- 
jury to his heart arising out of and occurring in 
course of his employment was whether dece- 
dent's employment was a contributing cause of 
his death by arrhythmia. 

Lamb v. Workmen’s Comp. Appeals Bd., 

S20 NP 2d) 978) a amGallRotr aloes at 
Cal.3d 274. 
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It is not the Workmen's Compensation Ap- 
peals Board’s assessment of amount of stress 
inherent in workman’s employment which gov- 
erns in matters of stress-caused injury, but rath- 
er Board's determination of amount of stress 
which particular employment has in fact exert- 
ed upon particular workman. 

Lamb v. Workmen’s Comp. Appeals Bd., 

p20 Pi2d 973; 113 Cal. Rpir, 162°011 
Cal.3d 274. 


Even though Workmen's Compensation Ap- 
peals Board may choose to disbelieve relevant 
uncontradicted and unimpeached evidence if it 
has grounds other than mere speculation and 
conjecture to do so, Board may not disregard 
such evidence and may not avoid its obligation 
to give referee's findings great weight by ignor- 
ing evidence on which referee’s finding was 
based. 

Lamb v. Workmen's Comp. Appeals Bd., 

520 Pid, 976, 113.4Cal.Rptr.. 162... 11 
Cal.3d 274. 


Cal. 1970. Although Workmen’s Compen- 
sation Appeals Board is empowered to resolve 
conflicts in evidence, to make its own credibility 
determinations, and, upon reconsideration, to 
reject findings of referee and enter its own 
findings on basis of its review of record, any 
award, order, or decision of Board must be 
supported by substantial evidence in light of 
entire record. West's Ann.Labor Code, §§ 3202, 
5907, 5952: 

Garza v. Workmen’s Comp. App. Bd., 475 

P 2d 455, 90 Cal Rptrs355))3 Cali3d 312. 


Generally, Workmen’s Compensation Ap- 
peals Board must accept as true the intended 
meaning of evidence both uncontradicted and 
unimpeached. 

Garza v. Workmen’s Comp. App. Bd., 475 

P.2d 451, 90 Cal.Rptr. 355, 3 Cal.3d 312. 


Workmen’s Compensation Appeals Board is 
entitled to reject referee's findings on credibility 
matters if substantial evidence supports con- 
trary findings. 

Garza v. Workmen's Comp. App. Bd., 475 

P.2d 451, 90 Cal.Rptr. 355, 3 Cal.3d 312. 


Cal. 1953. The Industrial Accident Com- 
mission and not the referee makes the findings 
in compensation cases. West's Ann.Labor 
Code, § 5953. 

Hawaiian Pineapple Co. v. Industrial Acc. 

Commission, 255 P.2d 431, 40 Cal.2d 
656. 


Cal.App. 1 Dist. 1974. Workmen's Com- 
pensation Appeals Board is empowered to re- 
solve conflicts in evidence, to make its own 
credibility determinations, and upon reconsider- 
ation to reject findings of referee and enter its 
own findings on basis of its review of the 
record, but any award, order, or decision of that 


Board must be supported by substantial evi- 

dence in light of entire record. 
Amico v. Workmen’s Comp. Appeals Bd., 
117 Cal.Rptr. 831, 43 Cal.App.3d 592. 


Generally, Workmen's Compensation Ap- 
peals Board must accept as true the intended 
meaning of evidence both uncontradicted and 
unimpeached. 

Amico v. Workmen’s Comp. Appeals Bd., 

117 Cal.Rptr. 831, 43 Cal.App.3d 592. 


When a referee's finding of compensable 
injury is supported by solid, credible evidence, 
it is to be accorded great weight by the Work- 
men’s Compensation Appeals Board and should 
be rejected only on basis of contrary evidence of 
considerable substantiality. 

Amico v. Workmen’s Comp. Appeals Bd., 

117 Cal.Rptr. 831, 43 Cal.App.3d 592. 


Cal.App. 1 Dist. 1971. Referee’s findings 
of fact in a workmen’s compensation proceed- 
ing are not binding on the Workmen’s Compen- 
sation Appeals Board and Board may reach a 
different conclusion on an independent exami- 
nation of the evidence produced at the hearing 
conducted by the referee, even where the evi- 
dence is conflicting. 

Vela v. Workmen’s Comp. Appeals Bd., 99 

Cal.Rptr. 387, 22 Cal.App.3d 513. 


Where referee’s findings in workmen's 
compensation proceeding are supported by sub- 
stantial evidence they are entitled to be given 
great weight by the Appeals Board because of 
the referee's opportunity to observe the demean- 
or of witnesses and weigh their statements in 
connection with the matter on the stand. 

Vela v. Workmen’s Comp. Appeals Bd., 99 

Cal.Rptr. 387, 22 Cal.App.3d 513. 


Cal.App. 1 Dist. 1954. The Industrial Acci- 
dent Commission on rehearing, after reviewing 
the record, has full power to change its previous 
findings and order without further evidence, 
and fact that no party has complained of any 
particular finding of fact does not affect the 
commission’s power to make an entirely new 
and different decision based upon the evidence. 
West's Ann.Labor Code, § 5908. 

State Compensation Ins. Fund v. Industrial 

Acc. Commission, 270 P.2d 55, 125 Cal. 
App.2d 201. 


Cal.App. 1 Dist. 1954. | Where _ referee's 
summary of evidence was erroneous, Industrial 
Accident Commission’s decision, which was 
based on referee’s summary and not on report- 
er’s verbatim transcript, that decedent had not 
suffered injury in the course of his employment 
was improper. West's Ann.Labor Code, § 5315. 

Power v. Industrial Acc. Commission, 267 

P.2d 85, 123 Cal.App.2d 591. 
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Cal.App. 1 Dist. 1953. The Industrial Acci- 
dent Commission may make a factual determi- 
nation contrary to that made by referee, not- 
withstanding that the testimony is conflicting 
and that the Commission did not hear the 
testimony or observe the witnesses but did ex- 
amine the evidence. West’s Ann.Labor Code, 
88 5906, 5907. 

Columbia-Geneva Steel Division, U. S. Steel 

Co. v. Industrial Acc. Commission, 253 
P.2d 45, 115 Cal.App.2d 862. 


Cal.App. 2 Dist. 2000. Unlike the court, 
the Workers’ Compensation Appeals Board 
(WCAB) is empowered on reconsideration to 
resolve conflicts in the evidence, to make its 
own credibility determinations, and to reject the 
findings of the workers’ compensation judge 
(WCJ) and enter its own findings on the basis of 
its review of the record. 

Sakotas v. W.C.A.B., 95 Cal.Rptr.2d 153, 80 

Cal.App.4th 262, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1989. | Evidence relied 
upon by Workers’ Compensation Appeals 
Board, including physician’s changed opinion 
which was based to large extent on surmise, 
speculation, conjecture and guess, was insuffi- 
cient to warrant Board’s rejection of workers’ 
compensation judge’s findings that applicant’s 
strokes were industrially related, as entitled 
applicant to benefits. 

Bracken v. Workers’ Comp. Appeals Bd., 

262 Cal.Rptr. 537, 214 Cal.App.3d 246, 
opinion modified. 


Cal.App. 2 Dist. 1981. Where a factual 
finding of the workers’ compensation trial judge 
is supported by solid, credible evidence, it is to 
be accorded great weight by the Workers’ Com- 
pensation Appeals Board and should be rejected 
only on the basis of contrary evidence of consid- 
erable substantiality. 

Los Angeles Unified School Dist. v. Work- 

ers’ Comp. Appeals Bd., 171 Cal.Rptr. 
841, 116 Cal.App.3d 393. 


Cal.App. 2 Dist. 1979. | Requirement that 
any award of the Workers’ Compensation Ap- 
peals Board be supported by substantial evi- 
dence in light of the entire record and that the 
Board accept as true the intended meaning of 
evidence both uncontradicted and unimpeached 
are applicable to claim for increase benefits 
because of discrimination against employee who 
has filed claim for workers’ compensation bene- 
fits. West's Ann.Labor Code, § 132a. 

Western Electric Co. v. Workers’ Comp. 

Appeals Bd., 160 Cal.Rptr. 436, 99 Cal. 
App.3d 629. 


Factual findings of workers’ compensation 


judge that employer had not discriminated 
against employee because of employee’s filing of 


workers’ compensation claim were entitled to 
be given great weight by the Workers’ Compen- 
sation Appeal Board if supported by substantial 
evidence and could be disregarded by the 
WCAB only on the basis of contrary evidence or 
considerable substantiality, WCAB was not 
bound by workers’ compensation judge's con- 
clusions of law. West's Ann.Labor Code, 
§ 132a. 
Western Electric Co. v. Workers’ Comp. 
Appeals Bd., 160 Cal.Rptr. 436, 99 Cal. 
App.3d 629. 


Cal.App. 2 Dist. 1978. Where employee 
suffered successive industrial injuries to his 
back and lungs, on the record, question of 
overlapping disabilities was a factual inquiry, 
and thus appeals board was required to make 
findings of fact as to all factors of disability for 
subsequent lung condition and then evaluate the 
question of overlapping disabilities and appor- 
tionment. West’s Ann.Labor Code, §8§ 4658, 
4659. 

Johns-Manville Productions Corp. v. Work- 

ers’ Comp. Appeals Bd., 151 Cal.Rptr. 
215, 87 Cal.App.3d 740. 


Cal.App. 2 Dist. 1977. Duty of the com- 
pensation judge and the Workers’ Compensa- 
tion Appeals Board is to draw inferences from 
the evidence presented; duty of the Court of 
Appeals is merely to say whether those infer- 
ences were reasonable. 

Fremont Indemnity Co. v. Workers’ Comp. 

Appeals Bd., 137 Cal.Rptr. 847, 69 Cal. 
App.3d 170. 


Cal.App. 2 Dist. 1967. Workmen’s Com- 
pensation Appeals Board may make factual de- 
termination contrary to that of referee upon 
independent examination of record. West's 
Ann.Labor Code, §§ 5906, 5907, 5908, 5908.5. 

Wilhelm v. Workmen’s Compensation Ap- 

peals Bd., 62 Cal.Rptr. 829, 255 Cal. 
App.2d 30. 


Cal.App. 3 Dist. 1966. | Workmen’s com- 
pensation appeals board may make factual de- 
termination contrary to that of referee although 
testimony is conflicting. West's Ann.Labor 
Code, § 5315. 

Montyk v. Workmen's Compensation Ap- 

peals Bd., 53 Cal.Rptr. 848, 245 Cal. 
App.2d 334. 


Cal.App. 4 Dist. 1975. Decisions of Work- 
ers’ Compensation Appeals Board must be ra- 
tionally related to factors germane to resolution 
of particular problem and must be supported by 
substantial evidence in light of whole record. 
West's Ann.Labor Code, §§ 5952, 5952(c). 

Robert G. Beloud, Inc. v. Workers’ Comp. 

Appeals Bd., 123 Cal.Rptr. 750, 50 Cal. 
App.3d 729. 
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Cal.App. 4 Dist. 1975. Where workmen's 
compensation referee's finding on existence of 
compensable injury or other material issue is 
supported by solid credible evidence, Worker's 
Compensation Appeals Board should accord it 
great weight and should reject it only on basis 
of contrary evidence of considerable substantial- 
ity. 

Pascoe v. Workmen's Comp. Appeals Bd., 

120 Cal.Rptr. 199, 46 Cal.App.3d 146. 


Cal.App. 4 Dist. 1974. When referee’s 
finding of compensable injury is supported by 
sound, solid, credible evidence, it is to be ac- 
corded great weight by Workmen’s Compensa- 
tion Appeals Board and should be rejected only 
on the basis of contrary evidence of considera- 
ble substantiality. 

Turner v. Workmen's Comp. Appeals Bd., 

117 Cal.Rptr. 358, 42 Cal.App.3d 1036. 


Cal.App. 4 Dist. 1974. When referee's 
finding of compensable injury is supported by 
solid, credible evidence, it is to be accorded 
great weight by Workmen's Compensation Ap- 
peals Board and should be rejected only on 
basis of contrary evidence of considerable sub- 
stantiality. West's Ann.Labor Code, § 5952. 

Detjen v. Workmen’s Comp. Appeals Bd., 

116 Cal.Rptr. 860, 42 Cal.App.3d 470. 


Cal.App. 4 Dist. 1974. Trial referee’s find- 
ing of compensable injury was entitled to great 
weight from Workmen’s Compensation Appeals 
Board where supported by solid evidence. 

Greenberg v. Workmen’s Comp. Appeals 

Bd., 112 Cal.Rptr. 626, 37 Cal.App.3d 
ihe fe 


Cal.App. 4 Dist. 1972. The Workmen's 
Compensation Appeals Board is empowered to 
annul the referee's finding and substitute its 
own finding and decision in light of the evi- 
dence and in doing so it may choose among 
conflicting competent medical opinions the one 
which it deems most persuasive. 

Henson v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 785, 27 Cal.App.3d 452. 


Cal.App. 4 Dist. 1971. Workmen's Com- 
pensation Board is empowered to annul refer- 
ee’s findings and substitute its own findings and 
decision in light of all evidence in record and in 
so doing may choose among conflicting compe- 
tent medical opinions those which it deems 
most persuasive. 

Baker v. Workmen’s Comp. Appeals Bd., 96 

Cal.Rptr. 279, 18 Cal.App.3d 852. 


Cal.App. 5 Dist. 1987. | While | Workers’ 
Compensation Appeals Board may obtain and 
utilize expert opinions of independent medical 


examiners, Board, not physician, is trier of fact. 
West's Ann.Cal.Labor Code § 5703.5. 
Robinson v. Workers’ Comp. Appeals Bad., 
239 Cal.Rptr. 841, 194 Cal.App.3d 784, 
review denied. 


Cal.App. 5 Dist. 1982. Workers’ Compen- 
sation Appeal Board erred in failing to make 
finding of amount of temporary disability bene- 
fits due to claimant even though Board ex- 
plained that benefits due had been paid where 
claimant was entitled to penalty for unreason- 
able delay in making such payments and penal- 
ty could not be imposed in absence of finding of 
amount of temporary disability benefits due. 
West's Ann.Labor Code § 5814. 

Tocealino v. Workers, 180 Cal.Rptr. 427, 

128 Cal.App.3d 543. 


Cal.App. 5 Dist. 1981. Since the workers’ 
compensation judge did not purport to award 
temporary disability upon a medical basis, reso- 
lution of conflict in the medical evidence was 
for the Workers’ Compensation Appeals Board 
in the first instance; however, Board’s decision 
on reconsideration was ambiguous as to wheth- 
er the Board recognized the conflict and re- 
solved it in favor of more recent evidence or did 
not resolve the conflict because it failed to 
recognize that a conflict existed, and such ambi- 
guity had to be clarified upon remand. 

Urlwin v. Workers’ Comp. Appeals Bd., 178 

Cal.Rptr. 758, 126 Cal.App.3d 466. 


Although referee's findings are not binding 
on the Workers’ Compensation Appeals Board, 
where they are supported by ample and credible 
evidence they are entitled to great weight, be- 
cause of the judge’s advantage of being able to 
observe the demeanor of the applicant. 

Urlwin v. Workers’ Comp. Appeals Bd., 178 

Cal.Rptr. 758, 126 Cal.App.3d 466. 


Cal.App. 5 Dist. 1968. In exercise of its 
power to annul findings and award of referee, 
Workmen's Compensation Appeals Board may 
substitute its own findings and may choose 
among conflicting medical reports those which 
it deems most persuasive. West's Ann.Labor 
Code, § 5907. 

Buescher v. Workmen's Compensation Ap- 
peals Bd., 71 Cal.Rptr. 405, 265 Cal. 
App.2d 520. 
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Cal. 1971. Where back injury precluded 
claimant from lifting heavy objects and impair- 
ment of liver function, which resulted from 
same accident that caused back injury, limited 
capacity of claimant, who had been employed 
as pastry cook, to work after several hours of 
exertion, back and liver conditions were inde- 
pendent factors of disability, and thus Work- 
men’s Compensation Appeals Board, which re- 
quested recommended disability rating, was 
required to describe each factor in such re- 
quest, notwithstanding contention that such 
should not be required where factors of dis- 
ability overlap. West's Ann.Labor Code, 
§ 5908.5. 

Hegglin v. Workmen’s Comp. App. Bd., 480 

P.2d 967, 93 Cal.Rptr. 15, 4 Cal.3d 162. 


If Workmen’s Compensation Appeals Board 
requests recommended disability rating, it must 
set forth in its instructions to rating bureau a 
full description of every factor of applicant's 
disability. 

Hegglin v. Workmen’s Comp. App. Bd., 480 

P.2d 967, 93 Cal.Rptr. 15, 4 Cal.3d 162. 


Cal. 1970. Purpose of statute directing 
that any decision of Workmen’s Compensation 
Appeals Board affirming, rescinding or amend- 
ing original award by Appeals Board or referee 
following reconsideration shall specify in detail 
reasons for decision is to assist reviewing court 
to ascertain principles relied upon by lower 
tribunal to help avoid careless or arbitrary ac- 
tion and to make right of appeal more meaning- 
ful. West’s Ann.Labor Code, § 5908.5. 

Goytia v. Workmen’s Comp. App. Bd., 464 
P.2d 47, 83 Cal.Rptr. 591, 1 Cal.3d 889, 
appeal after remand 493 P.2d 864, 100 
Cal.Rptr. 136, 6 Cal.3d 660. 


Determination of Workmen’s Compensation 
Appeals Board that after its ‘‘due consideration” 
of postinjury earnings, such earnings should be 
discarded as inconclusive violated labor code 
provision requiring Board to specify in detail 
reasons for the decision. West's Ann.Labor 
Code, § 5908.5. : 

Goytia v. Workmen’s Comp. App. Bd., 464 
P.2d 47, 83 Cal.Rptr. 591, 1 Cal.3d 889, 
appeal after remand 493 P.2d 864, 100 
Cal.Rptr. 136, 6 Cal.3d 660. 


Cal. 1970. Workmen's Compensation Ap- 
peals Board, by adopting and incorporating 
report of referee, provided reviewing court with 
adequate guidance where referee's report clear- 
ly indicated the basis of his decision. West's 
Ann.Labor Code, §§ 5908.5, 5909. 

LeVesque v. Workmen's Comp. App. Bd., 

463 P.2d 432, 83 Cal.Rptr. 208, 1 Cal.3d 
627. 


Workmen's Compensation Appeals Board, 
in incorporating referee's report, sufficiently in- 


dicated that consideration of the petition was 
given under strictures of statutes relating to 
contents of decision of commission or panel on 
petition and to effect of commission’s failure to 
act on petition. West's Ann.Labor Code, 
§§ 5908.5, 5909. 
LeVesque v. Workmen’s Comp. App. Bd., 
463 P.2d 432, 83 Cal.Rptr. 208, 1 Cal.3d 
627. 


If Workmen’s Compensation Appeals Board 
denies a petition for reconsideration its order 
may incorporate and include within it a report 
of the referee, provided that referee's report 
states the evidence relied upon and specifies in 
detail the reasons for the decision. West's 
Ann.Labor Code, § 5908.5. 

LeVesque v. Workmen’s Comp. App. Bd., 

463 P.2d 432, 83 Cal.Rptr. 208, 1 Cal.3d 
627. 


Cal. 1968. In any decision on reconsidera- 
tion altering or amending an order or award, 
Workmen's Compensation Appeals Board is re- 
quired to state the evidence relied on and speci- 
fy in detail the reasons for its decision in order 
to assist reviewing court in ascertaining princi- 
ples relied upon by the Board, to help the Board 
avoid careless or arbitrary action, and to make 
the right of review meaningful. West's Ann.La- 
bor Code, § 5908.5. 

Lundberg v. Workmen’s Compensation Ap- 

peals Bd., 445 P.2d 300, 71 Cal.Rptr. 684, 
69 Cal.2d 436. 


Cal. 1968. Appeals board in any decision 
on reconsideration altering or amending an 
order or award is required to state evidence 
relied on and specify in detail reasons therefor 
in order to assist reviewing court in ascertain- 
ing principles relied on by board, to help board 
avoid careless or arbitrary action, and to make 
right of review meaningful. West's Ann.Labor 
Code, § 5908.5. 

Granado v. Workmen’s Compensation Ap- 

peals Bd., 445 P.2d 294, 71 Cal.Rptr. 678, 
69 Cal.2d 399. 


General statement of appeals board in or- 
dering apportionment that it relied on opinion 
of particular doctor as stated in report did not 
satisfy requirement that board state evidence 
relied on and specify in detail reasons therefor. 
West's Ann.Labor Code, § 5908.5. 

Granado v. Workmen's Compensation Ap- 

peals Bd., 445 P.2d 294, 71 Cal.Rptr. 678, 
69 Cal.2d 399. 


Doctor's opinion, relied on by appeals 
board in reaching its decision ordering appor- 
tionment of temporary disability, that a 50% 
apportionment would be reasonable was a mere 
legal conclusion and did not furnish basis for 
finding that disability was partially due to nor- 
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mal progress of pre-existing injury. 
Ann.Labor Code, § 5908.5. i 
Granado v. Workmen’s Compensation Ap- 
peals Bd., 445 P.2d 294, 71 Cal.Rptr. 678, 
69 Cal.2d 399. 


Cal.App. 1 Dist. 1972. If Workmen's Com- 
pensation Appeals Board denies a petition for 
reconsideration its order may incorporate and 
include within it report of the referee, provided 
the referee’s report states evidence relied upon 
and specifies in detail reasons for the decision. 
West's Ann.Labor Code, § 5908.5. 

Dalen v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 128, 26 Cal.App.3d 497. 


Cal.App. 1 Dist. 1969. Where Workmen's 
Compensation Appeals Board agreed with refer- 
ee’s report recommending denial of claimant's 
petition for reconsideration, Board’s order de- 
nying petition could incorporate therein the 
referee's report, and order complied with Labor 
Code provision that a Board decision denying a 
petition for reconsideration shall be made by 
the Board and not by a referee and shall state 
evidence relied upon and specify in detail the 
reasons for the decision. West’s Ann.Labor 
Code, § 5908.5. 

Gaiera v. Workmen's Compensation Ap- 

peals Bd., 76 Cal.Rptr. 656, 271 Cal. 
App.2d 246. 


West's 


Cal.App. 2 Dist. 1985. In determining 
whether claimant met burden of proving causal 
connection between employment and assault so 
as to establish that her injury arose out of 
employment and was compensable, the Work- 
ers’ Compensation Appeals Board, as ultimate 
trier of fact, was empowered to rescind the 
workers’ compensation judge’s decision upon 
concluding that claimant did not meet her bur- 
den of proof by preponderance of evidence. 
West’s Ann.Cal.Labor Code §§ 3202.5, 5906, 
5907. 

Rogers v. Workers’ Comp. Appeals Bd., 218 

Cal.Rptr. 662, 172 Cal.App.3d 1195, re- 
view denied. 


Cal.App. 2 Dist. 1983. Purpose of statute 
providing that decision of Workers’ Compensa- 
tion Appeals Board following reconsideration 
shall state evidence relied on and specifically 
detail the reasons for the decision is to both 
sufficiently apprise the parties of the grounds 
for the decision and to assist the reviewing 
court. West’s Ann.Cal.Labor Code § 5908.5. 

Yavitch v. Workers’ Comp. Appeals Bad., 

190 Cal.Rptr. 793, 142 Cal.App.3d 64. 


Decision of Workers’ Compensation Ap- 
peals Board on reconsideration noting only that 
applicant had filed cross complaint in superior 
court alleging intentional and negligent inflic- 
tion of emotional distress and that the causes of 
action therein alleged the same injury and were 


based on the same facts as presented in the 
compensation claim, and stating that reconsid- 
eration should be granted pending the superior 
court decision on question of whether jurisdic- 
tion was proper in the civil court, did not 
provide adequate rationale for decision to annul 
trial judge's findings and to stay proceedings, 
under statute requiring the Board to state the 
evidence relied on and specify in detail the 
reasons for the decision. West's Ann.Cal.Labor 

Code § 5908.5. 
Yavitch v. Workers’ Comp. Appeals Bd., 
190 Cal.Rptr. 793, 142 Cal.App.3d 64. 


Cal.App. 2 Dist. 1982. The Workers’ Com- 
pensation Appeals Board is a constitutional 
court, and accordingly, its final decisions are 
given res judicata effect. 

Dakins v. Board of Pension Commissioners, 

184 Cal.Rptr. 576, 134 Cal.App.3d 374. 


Workers’ Compensation Appeals Board’s 
finding that policeman’s psychiatric injury was 
sustained in the course of his employment was 
binding on city’s board of pension commission- 
ers in a subsequent proceeding in which po- 
liceman sought service-connected disability 
pension, since the essential issue decided in 
workers’ compensation proceedings regarding 
whether policeman’s injuries arose out of and 
in the course of employment was the identical 
issue litigated before pension board, there was 
a final judgment in the workers’ compensation 
proceeding, and the parties to the two proceed- 
ings were identical. 

Dakins v. Board of Pension Commissioners, 

184 Cal.Rptr. 576, 134 Cal.App.3d 374. 


In proceeding on policeman’s application 
for service-connected disability pension, in 
which policeman testified that he had previous- 
ly been awarded workers’ compensation bene- 
fits, and in which policeman’s counsel argued 
that the prior workers’ compensation proceed- 
ings had determined policeman’s injuries as 
being work related, policeman’s counsel's rep- 
resentations were sufficient to raise the issue of 
collateral estoppel to the board, despite facts 
that policeman’s counsel’s assertion of collater- 
al estoppel was admittedly weak. 

Dakins v. Board of Pension Commissioners, 

184 Cal.Rptr. 576, 134 Cal.App.3d 374. 


Cal.App. 2 Dist. 1980. In its rating in- 
structions to rating bureau, the Workers’ Com- 
pensation Appeals Board must set forth a full 
description of every factor of injured’s perma- 
nent disability. West's Ann.Labor Code, 
§ 4660(a, b). 

Glass v. Workers’ Comp. Appeals Bd., 164 

Cal.Rptr. 312, 105 Cal.App.3d 297. 


Cal.App. 2 Dist. 1979. Workers’ Compen- 
sation Appeals Board or referee must in any 
instruction to rating bureau fully describe each 


For legislative history of cited statutes, see West's Annotated California Codes 


61821 WORKERS’ COMPENSATION 


44A Cal D 2d—186 


For later cases see same Topic and Key Number in Pocket Part 


separate factor of disability. West's Ann.Labor 
Code, § 4660. 
Universal City Studios, Inc., v. Worker's 
Comp. Appeals Bd., 160 Cal.Rptr. 597, 99 
Cal.App.3d 647. 


Cal.App. 2 Dist. 1971. |. Workmen's com- 
pensation appeals board is required, in granting 
petition for rehearing, to state evidence relied 
upon and specify in detail reasons for its deci- 
sion so as to apprise parties and referee as to 
basis for reconsideration. West's Ann.Labor 
Code, § 5908.5. 

Ascough v. Workmen’s Comp. Appeals Bd., 

98 Cal.Rptr. 357, 21 Cal.App.3d 248. 


Statement of workmen’s compensation ap- 
peals board, “‘After review of the record, the 
Board is of the opinion that reconsideration 
should be granted for examination of applicant 
and report by the Medical Bureau * * * for 
such further proceedings as may thereafter be 
indicated in the record * * *’ did not meet 
requirements of statute that decision of appeals 
board granting or denying petition for reconsid- 
eration state evidence relied upon and specify in 
detail the reasons for decision. West's Ann.La- 
bor Code, § 5908.5. 

Ascough v. Workmen’s Comp. Appeals Bd., 

98 Cal.Rptr. 357, 21 Cal.App.3d 248. 


Cal.App. 2 Dist. 1968. Workmen's com- 
pensation appeals board’s failure to comply 
with statute governing decisions denying peti- 
tion for reconsideration of referee’s decision, is 
not cured by an extended discussion of the 
evidence and of reasons for the board’s decision 
in answer filed by board’s attorneys to petition 
for review. West’s Ann.Labor Code, § 5908.5. 

B-L Ranch, Inc. v. Workmen’s Compensa- 

tion Appeals Bd., 73 Cal.Rptr. 124, 266 
Cal.App.2d 192. 


Compensation appeals board’s adoption of 
report of referee dismissing insurance carrier 
and incorporation thereof in its order denying 
employer’s petition for reconsideration of refer- 
ee’s decision did not comply with statute where 
formal decision of referee contained no finding 
of fact as to issues raised in reconsideration 
petition and no statement of reasons for his 
order or of the evidence on which he based his 
decision. West’s Ann.Labor Code, § 5908.5. 

B-L Ranch, Inc. v. Workmen's Compensa- 

tion Appeals Bd., 73 Cal.Rptr. 124, 266 
Cal.App.2d 192. 


Even assuming that compensation appeals 
board’s adoption of report of referee on petition 
for reconsideration of referee's prior decision 
and incorporation thereof in decision denying 
reconsideration is sufficient compliance with 
requirement that decision be made by appeals 
board and not by referee, adoption and incorpo- 
ration of referee's report which does not con- 


tain required statement or reasons is not suffi- 
cient compliance. West's Ann.Labor Code, 
§ 5908.5. 
B-L Ranch, Inc. v. Workmen’s Compensa- 
tion Appeals Bd., 73 Cal.Rptr. 124, 266 
Cal.App.2d 192. 


Compensation appeals board’s order which 
dismissed employer's petition for reconsidera- 
tion of referee’s order dismissing employer's 
insurance carrier and which contained no state- 
ment of the evidence relied on and no statement 
of the reasons for the decision was not in 
compliance with statute and employer was enti- 
tled to a decision of the board on the issues 
raised in reconsideration petition as a prerequi- 
site to review by the court of an adverse deci- 
sion. West’s Ann.Labor Code, § 5908.5. 

B-L Ranch, Inc. v. Workmen’s Compensa- 

tion Appeals Bd., 73 Cal.Rptr. 124, 266 
Cal.App.2d 192. 


Compensation appeals board retained juris- 
diction to make a new decision on petition for 
reconsideration of referee's decision where pri- 
or decision was a nullity for failure of board to 
regularly pursue its authority. West's Ann.La- 
bor Code, § 5908.5. 

B-L Ranch, Inc. v. Workmen’s Compensa- 

tion Appeals Bd., 73 Cal.Rptr. 124, 266 
Cal.App.2d 192. 


Where workmen’s compensation appeals 
board fails to comply with statutory provision 
that a decision denying petition for reconsidera- 
tion of referee's decision shall be in writing and 
shall state the evidence relied on and specify in 
detail the reasons for the decision, reviewing 
court cannot consider the decision, reviewing 
court cannot consider the substantive issues 
raised by petition for review. West's Ann.Labor 
Code, § 5908.5. 

B-L Ranch, Inc. v. Workmen's Compensa- 

tion Appeals Bd., 73 Cal.Rptr. 124, 266 
Cal.App.2d 192. 


Cal.App. 2 Dist. 1968. Workmen’s Com- 
pensation Appeals Board in altering or amend- 
ing award is required to state evidence relied 
upon and specify in detail reasons for that 
decision in order to assist reviewing court in 
ascertaining principles relied upon by board, to 
help board avoid careless or arbitrary action, 
and to make right of review meaningful. West's 
Ann.Labor Code, § 5908.5. 

Peck v. Workmen's Compensation Appeals 

Bd., 72 Cal.Rptr. 904, 267 Cal.App.2d 
448. 


Cal.App. 2 Dist. 1968. Decision of appeals 
board which stated that board had carefully 
reviewed record in reaching decision to deny 
petition for reconsideration but which did not 
specify any of the evidence on which board 
relied did not meet requirement that decision 
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specify in detail reasons for the decision and 
extensive quotations from record in board's an- 
swer to petition for review did not satisfy the 
requirement. West's Ann.Labor Code, § 5908.5. 
Holcomb v. Workmen’s Compensation Ap- 
peals Bd. 71 Cal.Rptr. 874, 266 Cal. 
App.2d 108. 


Cal.App. 3 Dist. 1982. If put in issue, 
Workers’ Compensation Appeals Board should 
have independently determined employer's and 
third party's share of the fault when employer 
sought credit against its liability for the employ- 
ee’s recovery in the third-party action; Board 
should not have utilized the jury finding of 
negligence in that third-party action. 

Anderson-Cottonwood Disposal Service v. 

Workers’ Comp. Appeals Bd., 185 Cal. 
Rptr. 336, 135 Cal.App.3d 326. 


Cal.App. 3 Dist. 1975. Workers’ compen- 
sation appeals board could not be said to have 
arbitrarily rejected neurologist’s report, which 
cited the “‘possibility”’ of a relation between the 
claimant's accident at work and her low back 
condition, where the salient portions of the 
neurologist’s report were as fully recounted in 
the board’s order denying reconsideration as 
were the conclusions of the employer’s medical 
expert. 

Patterson v. Workers’ Comp. Appeals Bd., 

126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Procedural requirement that a denial of 
reconsideration in a workmen’s compensation 
case ‘‘state the evidence relied upon and specify 
in detail the reasons for the decision”’ is aimed 
at revealing the basis of the workers’ compensa- 
tion appeals board’s action, at avoidance of 
careless or arbitrary action, and at assisting 
meaningful judicial review. West's Ann.Labor 
Code, § 5908.5. 

Patterson v. Workers’ Comp. Appeals Bd., 

126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Workers’ compensation appeals board’s or- 
der denying reconsideration sufficiently com- 
plied with the Labor Code’s directive that a 
denial of reconsideration ‘‘state the evidence 
relied upon and specify in detail the reasons for 
the decision,’ where the order reviewed the 
salient portions of three medical reports and 
adopted the conclusion of the employer's medi- 
cal expert that the medical evidence did not 
relate the claimant’s low back condition to an 
accident at work. West’s Ann.Labor Code, 
§ 5908.5. 

Patterson v. Workers’ Comp. Appeals Bd., 

126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Cal.App. 3 Dist. 1968. Purpose of statute 
requiring that decisions of Workmen's Compen- 
sation Appeals Board, following reconsideration 
and rescission of referee’s findings, shall be in 
writing and shall state evidence relied upon and 


specify in detail reasons for decision is to assist 
reviewing court to ascertain principles relied 
upon by lower tribunal, to help tribunal avoid 
careless or arbitrary action, and to make right 
of appeal or of seeking review more meaningful. 
West's Ann.Labor Code, § 5908.5. 

Brennfleck v. Workmen's Compensation 
Appeals Bd., 71 Cal.Rptr. 525, 265 Cal. 
App.2d 738, appeal after remand 84 Cal. 
Rptr. 50, 3 Cal.App.3d 666. 


While employer's petition for reconsidera- 
tion of referee's finding in favor of death benefit 
claimant as a dependent widow of decedent on 
ground that claimant had not pleaded that she 
was either a widow or a dependent of decedent 
was somewhat purposeless, in that the facts had 
been prima facie proven at the hearing, petition 
for reconsideration was properly granted by 
appeals board, inasmuch as claimant’s entitle- 
ment to benefits could only be determined after 
a hearing with all proper issues properly joined. 
West's Ann.Labor Code, §§ 3503, 5903(c). 

Brennfleck v. Workmen’s Compensation 

Appeals Bd., 71 Cal.Rptr. 525, 265 Cal. 
App.2d 738, appeal after remand 84 Cal. 
Rptr. 50, 3 Cal.App.3d 666. 


Purpose of statute providing that any deci- 
sion of Workmen’s Compensation Appeals 
Board granting or denying a petition for recon- 
sideration shall be in writing and shall state 
evidence relied upon and specify in detail rea- 
sons for decision is to assist reviewing court to 
ascertain principles relied upon by appeals 
board, to help that tribunal avoid careless or 
arbitrary action, and to make right of appeal or 
of seeking review more meaningful. West's 
Ann.Labor Code, § 5908.5. 

Brennfleck v. Workmen's Compensation 
Appeals Bd., 71 Cal.Rptr. 525, 265 Cal. 
App.2d 738, appeal after remand 84 Cal. 
Rptr. 50, 3 Cal.App.3d 666. 


Failure of Workmen’s Compensation Ap- 
peals Board, after reconsideration, to detail evi- 
dence it relied upon and reason for its decision 
that death benefit claimant was not a dependent 
or a widow of deceased required that decision 
be annulled. West's Ann.Labor Code, § 5908.5. 

Brennfleck v. Workmen's Compensation 

Appeals Bd., 71 Cal.Rptr. 525, 265 Cal. 
App.2d 738, appeal after remand 84 Cal. 
Rptr. 50, 3 Cal.App.3d 666. 


Cal.App. 4 Dist. 1998. Workers’ Compen- 
sation Appeals Board had authority to grant 
reconsideration in order to take additional evi- 
dence after workers’ compensation judge denied 
claim based on finding that claimant's hip con- 
dition existed prior to his employment as truck 
driver, where there was inadequate evidence on 
whether claimant’s loading and unloading 
duties while he was employed as truck driver 
aggravated a preexisting injury and thus sup- 
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ported a finding of industrial causation. West's 
Ann.Cal.Labor Code §§ 5701, 5906. 
McClune v. W.C.A.B., 72 Cal.Rptr.2d 898, 
62 Cal.App.4th 1117, review denied. 


Failure of Workers’ Compensation Appeals 
Board to grant reconsideration in order to take 
additional evidence on claim that had been 
denied based on a finding that claimant's hip 
condition was preexisting injury violated claim- 
ant’s due process rights, where there was inade- 
quate evidence on the effect of work-related 
trauma on claimant’s existing condition during 
his employment as truck driver. West's 
Ann.Cal.Labor Code 88 5701, 5906. 

McClune v. W.C.A.B., 72 Cal.Rptr.2d 898, 

62 Cal.App.4th 1117, review denied. 


Where medical evidence is in conflict, 
Workers’ Compensation Appeals Board (WCAB) 
does not exceed its statutory powers when it 
grants reconsideration to direct taking of addi- 
tional evidence. West’s Ann.Cal.Labor Code 
§§ 5701, 5906. 

McClune v. W.C.A.B., 72 Cal.Rptr.2d 898, 

62 Cal.App.4th 1117, review denied. 


Cal.App. 4 Dist. 1983. Workers’ Compen- 
sation Appeals Board is empowered to exercise 
its authority as to an order even though no 
party timely sought reconsideration of it. 
West's Ann.Cal.Labor Code §§ 5803, 5804. 

Arias v. Worker’s Comp. Appeals Bd., 194 

Cal.Rptr. 640, 146 Cal.App.3d 813. 


Any conclusion that determination of Work- 
ers’ Compensation Appeals Board was final as 
to one who was never served with order joining 
him as defendant, who had no notice of it, who 
participated in proceedings as witness, not par- 
ty, who was not given any opportunity to pres- 
ent evidence of his own or to cross-examine 
witness and who had no proper notice either 
that he was party to proceeding or of issues to 
be heard, would violate fundamental principles 
of due process of law. U.S.C.A. Const.Amend. 
14. 

Arias v. Worker’s Comp. Appeals Bd., 194 

Cal.Rptr. 640, 146 Cal.App.3d 813. 


Cal.App. 4 Dist. 1982. Decision of the 
Workers’ Compensation Appeals Board in either 
denying or granting petition for reconsideration 
must state evidence relied upon and specify in 
detail reasons for decision. West’s Ann.Cal.La- 
bor Code § 5908.5. 

Fairview State Hospital v. Workers’ Comp. 

Appeals Bd., 188 Cal.Rptr. 51, 138 Cal. 
App.3d 595. 


Cal.App. 4 Dist. 1982. Purpose of require- 
ment that Workers’ Compensation Appeals 
Board state evidence relied on is to help Board 
avoid careless or arbitrary decisions and to 
make right of review more meaningful by assist- 
ing reviewing courts in ascertaining basis for 


Board's decisions; neither purpose is served by 
general reference to entire testimony of physi- 
cian relied on by Board. 
City of Santa Ana v. Workers’ Comp. Ap- 
peals Bd., 180 Cal.Rptr. 125, 128 Cal. 
App.3d 212. 


Cal.App. 4 Dist. 1978. | Where Workers’ 
Compensation Appeals Board, in its order deny- 
ing reconsideration, adopted and incorporated 
the report of the workers’ compensation judge 
which contained an ample recitation of the 
evidence and statement of reasons for denying 
reconsideration, the Board sufficiently stated 
the evidence relied upon and sufficiently speci- 
fied its reasons. West's Ann.Labor Code, 
S 5908.5: 

Hodges v. Workers’ Comp. Appeals Bd., 

147 Cal.Rptr. 546, 82 Cal.App.3d 894. 


Cal.App. 4 Dist. 1975. Decision of Work- 
ers’ Compensation Appeals Board modifying 
attorney fee allowed by judge must be annulled 
for failure to state evidence relied upon and 
specify in detail reasons for decision; recitation 
that fee allowed was reasonable in view of time, 
effort, and skill expended and result achieved 
was not sufficient. West’s Ann.Labor Code, 
§ 5908.5. 

Robert G. Beloud, Inc. v. Workers’ Comp. 

Appeals Bd., 123 Cal.Rptr. 750, 50 Cal. 
App.3d 729. 


Cal.App. 4 Dist. 1973. Workmen’s Com- 
pensation Appeals Board is under duty to follow 
law as declared by Supreme Court. 

Ryerson Concrete Co. v. Workmen's Comp. 

Appeals Bd., 110 Cal.Rptr. 319, 34 Cal. 
App.3d 685. 


Cal.App. 4 Dist. 1969. Where decision of 
Appeals Board on reconsideration of award 
made and filed by referee substituted findings of 
fact identical in substance to those filed by 
referee with exception of finding that employee 
had died and finding different reasonable value 
of services of employee's attorney, decision of 
Appeals Board on reconsideration was an affir- 
mance of prior award made and filed by referee 
and language purportedly setting aside original 
findings and award should be disregarded, and 
interest should run from date of original award 
filed by referee. West's Ann.Labor Code, 
§§ 115, 5800. 

Myers v. Workmen’s Comp. App. Bd., 83 

Cal.Rptr. 427, 2 Cal.App.3d 621. 


Cal.App. 5 Dist. 1989. Decision of judge of 
Workers’ Compensation Appeals Board on issue 
of whether employer had workers’ compensa- 
tion coverage at time of employee's work-relat- 
ed accident was final order for purposes of 
collateral estoppel, even though it was not part 
of full adjudication on merits of underlying 
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compensation action. West's 
Code § 3600 et seq. 
Rymer v. Hagler, 260 Cal.Rptr. 76, 211 
Cal.App.3d 1171, review denied. 


Ann.Cal.Labor 


Finding by Workers’ Compensation Board 
of Appeals judge that compensation insurance 
was provided at time of claimant's injury was 
final judgment for purposes of collateral estop- 
pel, particularly since claimant did not seek 
reconsideration of coverage ruling and dis- 
missed workers’ compensation proceeding with- 
out making effort to challenge judge’s decision, 
and thus employee was collaterally estopped 
from proceeding against employer in civil ac- 
tion on ground that employer had not met its 
obligation to ‘‘secure the payment of compensa- 
tion.”’ West’s Ann.Cal.Labor Code §§ 3600 et 
seq., 3700, 3706, 5901, 5950. 

Rymer v. Hagler, 260 Cal.Rptr. 76, 211 

Cal.App.3d 1171, review denied. 


Cal.App. 5 Dist. 1984. Purpose of require- 
ment that any decision of Workers’ Compensa- 
tion Appeals Board granting or denying petition 
for reconsideration or affirming, rescinding, al- 
tering or amending original findings, order, 
decision or award following reconsideration 
shall be made by Appeals Board and shall state 
evidence relied upon and specify in detail the 
reasons for the decision is to assist reviewing 
court to ascertain principles relied upon by 
lower tribunal to help avoid careless or arbi- 
trary action and to make right of appeal more 
meaningful. West's Ann.Cal.Labor Code 
§ 5908.5. 

Ogden v. Workers’ Comp. Appeals Bd., 200 

Cal.Rptr. 406, 153 Cal.App.3d 786. 


Cal.App. 5 Dist. 1982. Awards of Workers’ 
Compensation Appeals Board are subject to 
those general legal principles which circum- 
scribe and regulate judgments of all judicial 
tribunals; accordingly, they must be sufficiently 
certain to permit enforcement and serious un- 
certainty may be reversible error. 

Toccalino v. Workers, 180 Cal.Rptr. 427, 

128 Cal.App.3d 543. 


Cal.App. 5 Dist. 1981. | Where Workers’ 
Compensation Appeals Board decision, upon 
reconsideration, incorporated by reference the 
petition for reconsideration of respondent insur- 
ance company, such practice of the Board was 
in violation of Labor Code provision requiring 
any decision of the Board, on a petition for 
reconsideration, to ‘‘state the evidence relied 
_ upon and specify in detail the reasons for the 
decision.’’ West’s Ann.Labor Code § 5908.5. 

Urlwin v. Workers’ Comp. Appeals Bd., 178 

Cal.Rptr. 758, 126 Cal.App.3d 466. 


Detailed findings of fact and statements of 
reasons are required in a decision of the Work- 
ers’ Compensation Appeals Board, after recon- 


sideration, to facilitate judicial review thereof 
and to help assure that the Board avoids care- 
less or arbitrary action by careful consideration 
of the facts and by reasoned analysis in support 
of any decision it may reach. West's Ann.Labor 
Code § 5908.5. 

Urlwin v. Workers’ Comp. Appeals Bd., 178 

Cal.Rptr. 758, 126 Cal.App.3d 466. 


(T) REVIEW BY COURT. 


1. IN GENERAL. 
©1822. In general. 


Library references 
C.J.S. Workmen's Compensation § 669. 


Cal.App. 1 Dist. 2000. Workers’ Compen- 
sation Appeals Board panel decisions and deni- 
als of petitions for writ of review reported in the 
California Compensation Cases and in the Cali- 
fornia Workers’ Compensation Reporter 
(Cal.Workers’ Comp.Rptr.), along with occa- 
sional Board denials of petitions for reconsider- 
ation also reported periodically in the latter 
publication, are properly citable authority, but 
only to the extent that they point out the con- 
temporaneous interpretation and application of 
the workers’ compensation laws by the Board. 

Smith v. Workers’ Comp. Appeals Bd., 94 

Cal.Rptr.2d 186, 79 Cal.App.4th 530, re- 
view denied. 


Cal.App. 2 Dist. 1999. California Compen- 
sation Cases reported as “‘denials of writs of 
review’ have no stare decisis effect on an appel- 
late court; however, they are citable authority as 
to the holding of the Workers’ Compensation 
Appeals Board (WCAB). 

Bowen v. Workers’ Comp. Appeals Bd., 86 

Cal.Rptr.2d 95, 73 Cal.App.4th 15. 


Cal.App. 2 Dist. 1976. The policy of the 
workers law securing the quick and, where 
possible, certain resolution of questions of cov- 
erage is countered by any doctrine that encour- 
ages delay in final resolution by the exercise of 
procedural and appellate steps. 

Kelly v. Trans Globe Travel Bureau, Inc., 

131 Cal.Rptr. 488, 60 Cal.App.3d 195. 


Cal.App. 2 Dist. 1968. Review of award of 
workmen’s compensation served substantially 
same function as an appeal from judgment in 
civil proceedings. 

Marsh v. Workmen's Compensation Ap- 

peals Board, 65 Cal.Rpir. 69, 257 Cal. 
App.2d 574. 


Cal.App. 4 Dist. 1995. While cases report- 
ed as denials by appellate court of writs of 
review have no stare decisis effect as to appel- 
late court denial, they are citable authority as to 
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holding of Workers’ Compensation Appeals 
Board. 
Ralphs Grocery Co. v. Workers’ Comp. Ap- 
peals Bd., 45 Cal.Rptr.2d 197, 38 Cal. 
App.4th 820. 


Cal.App. 4 Dist. 1981. Whether procedure 
for review of decision of Workers’ Compensa- 
tion Appeals Board must be provided as matter 
of constitutional law, once such procedure is 
provided it must comport with guarantees of 
due process of law. West’s Ann.Labor Code, 
§ 5950 et seq.; West’s Ann.Const. Art. 1, § 7; 
U.S.C.A.Const. Amend. 14. 

State Farm Fire & Casualty Co. v. Workers’ 

Comp. Appeals Bd., 173 Cal.Rptr. 778, 
119 Cal.App.3d 193. 


Cal.App. 5 Dist. 2000. A petition for writ 
of review, by a court, of an interim order by the 
Workers’ Compensation Appeals Board (WCAB) 
lies when the order conclusively determines, for 
purposes of the compensation proceeding, a 
substantial issue basic to the employee's entitle- 
ment to benefits. West’s Ann.Cal.Labor Code 
§ 5950. 

Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


The Courts of Appeal are not required to 
hear the merits of every petition for writ of 
review of an order by the Workers’ Compensa- 
tion Appeals Board (WCAB); whether to grant a 
petition for writ of review remains discretion- 
ary, even if the Board order in question is 
“final.”” West's Ann.Cal.Labor Code § 5950. 

Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


©1823-1824. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1825. Certiorari or writ of review. 
Library references 
C.J.S. Workmen’s Compensation § 672. 


Cal. 1971. Failure of Appeals Board to 
adequately state the evidence and reasons for its 
decision, in its own statement or the incorporat- 
ed report of a referee, can always be raised by 
writ of review. West's Ann.Labor Code, 
§ 5908.5. 

U.S. Auto Stores v. Workmen's Comp. App. 

Bd), 482 P.2d 199) 93 (CaliRptr, 575, 4 
Cal.3d 469. 


Evidence and reasons for decision stated in 
referee's report are challengeable by writ of 
review, under statute requiring that any deci- 
sion of Appeals Board granting or denying peti- 
tion for reconsideration state the evidence relied 
upon and specify in detail the reasons for the 


decision, only insofar as that report constitutes 
statement of the evidence and reasons for reject- 
ing the contentions raised by the petition for 
reconsideration. West's Ann.Labor Code, 
8§ 5904, 5908.5. 
U.S. Auto Stores v. Workmen’s Comp. App. 
Bd., 482 P.2d 199, 93 Cal.Rptr. 575, 4 
Cal.3d 469. 


Cal.App. 5 Dist. 2000. The outcome of a 
Workers’ Compensation Appeals Board (WCAB) 
decision to reconsider an order of a Workers’ 
Compensation Judge (WCJ) or of the Board will 
not invariably result in a final order that can be 
reviewed by court under a petition for writ of 
review. West’s Ann.Cal.Labor Code §§ 5900, 
5950. 

Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


A petition for writ of review, by a court, of 
the Workers’ Compensation Appeals Board's 
(WCAB) decision on reconsideration of the or- 
der of the Workers’ Compensation Judge (WCJ) 
would have been premature, where the Board 
remanded the matter to the WCJ for further 
proceedings to develop the record more fully. 
West’s Ann.Cal.Labor Code § 5950. 

Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


1826-1827. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


©1827. Jurisdiction. 


©1828. —— In general. 


C.A.9 (Cal.) 1988. Statute, which bars 
court review of decision by Secretary of Labor 
to deny or to award payments under subchapter 
of Federal Employees Compensation Act, pro- 
hibited federal court from exercising jurisdic- 
tion, regardless of whether other, more general, 
statutes apparently granted jurisdiction. 5 
U.S.C.A. § 8128(b); 28 U.S.C.A. § 1331. 

Staacke v. U.S. Secretary of Labor, 841 

F.2d 278. 


Secretary of Labor's decision to adopt one 
of two plausible interpretations of statute, 
which requires compensation for temporary to- 
tal and temporary partial disability in addition 
to compensation for permanent disability in- 
volving loss of use, and decision to deny tempo- 
rary total disability payments while naval ship- 
yard dock worker was receiving permanent 
compensation did not violate clear statutory 
mandate, and, thus, district court lacked subject 
matter jurisdiction to review Secretary's deci- 


sion. 5 U.S.C.A. §§ 8107(a), (a)(3), 8128(b). 
Staacke v. U.S. Secretary of Labor, 841 
F.2d 278. 
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Virtually limitless discretion accorded to 
Secretary of Labor to make policy choices asso- 
ciated with disability decisions under Federal 
Employees Compensation Act prevented district 
court from exercising jurisdiction to review Sec- 
retary'’s decision on basis of violation of clear 
statutory mandate. 5 U.S.C.A. §§ 8124(a), 
8128, 8128(a)(1), 8145. 

Staacke v. U.S. Secretary of Labor, 841 

F.2d 278. 


Cal. 1993. Statute reserving to Supreme 
Court and Court of Appeal jurisdiction to review 
orders of Workers’ Compensation Appeals 
Board and over actions which seek to restrain, 
enjoin, or interfere with Board in performance 
of its duties does not deny superior court juris- 
diction over all actions related to workers’ com- 
pensation proceeding. West's Ann.Cal.Labor 
Code § 5955. 

Greener v. Workers’ Comp. Appeals Bd., 

863 P.2d 784, 25 Cal.Rptr.2d 539, 6 
Cal.4th 1028. 


Cal.App. 1 Dist. 1967. An order of Indus- 
trial Accident Commission may not be reviewed 
by a superior court even though it is erroneous. 
West's Ann.Labor Code, § 5955. 

Pizarro v. Superior Court of Santa Clara 

County, 61 Cal.Rptr. 923, 254 Cal.App.2d 
416. 


1829. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


Appeal. 


1830. Certiorari or writ of review. 


Cal.App. 3 Dist. 2000. In considering a pe- 
tition for a writ of review of a decision of the 
Workers’ Compensation Appeals Board 
(WCAB), Court of Appeal must determine 
whether the evidence, when viewed in light of 
the entire record, supports the award of the 
WCAB. 

Sacramento County Office of Educ. v. 
Workers’ Compensation Appeals Bd., 97 
Cal.Rptr.2d 699, 82 Cal.App.4th 107, as 
modified, and rehearing denied. 


Action to set aside or injunction 
proceedings. 


1831. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 
2, VENUE. 
1832. In general. 


Library references 
C.J.S. Workmen’s Compensation § 682. 


Cal.App. 4 Dist. 1967. Compensation in- 
surer’s petition for review was properly filed 
with court of appeal of district where employer, 
injured employee and insurer's local office were 


located, notwithstanding that insurer was not a 
resident of that appellate district. Labor Code, 
§ 5950. 
Argonaut Ins. Co. v, Workmen’s Compensa- 
tion Appeals Bd., 55 Cal.Rptr. 810, 247 
Cal.App.2d 669. 


3. DECISIONS REVIEWABLE. 
©1833. In general. 


Library references 


C.J.S. Workmen’s Compensation §§ 683, 
687. 


C.A.9 (Cal.) 1985. Congress’ intent under 
the Federal Employees Compensation Act [5 
U.S.C.A. § 8128(b)] was that courts not be bur- 
dened by flood of small claims challenging mer- 
its of compensation decisions; the statute did 
not take extraordinary step of foreclosing juris- 
diction over constitutional claims. 

Rodrigues v. Donovan, 769 F.2d 1344. 


Provision of the Federal Employees Com- 
pensation Act [5 U.S.C.A. § 8128(b)] precluding 
judicial review of decision of Secretary of Labor 
“in allowing or denying a payment’ did not 
preclude judicial review of claimant’s allegation 
that he was denied due process; given Secre- 
tary’s failure to provide a hearing after suspen- 
sion of benefits, despite claimant’s request for 
one, and Secretary’s considerable delay in de- 
ciding the claim, the due process challenges 
were not insubstantial. 

Rodrigues v. Donovan, 769 F.2d 1344. 


Cal. 1968. Determination of Workmen's 
Compensation Appeals Board that no oral bind- 
er of workmen’s compensation insurer occurred 
prior to industrial accident involved questions 
of fact insofar as it comprehended issues relat- 
ing to credibility of witnesses or weight of 
evidence but insofar as finding embraced con- 
clusion that such factual elements did not con- 
stitute a valid oral binder, a reviewable question 
of law was presented. West’s Ann.Labor Code, 
§§ 5952, 5953. 

Granco Steel, Inc. v. Workmen's Compen- 

sation Appeals Bd., 436 P.2d 287, 65 
Cal.Rptr. 287, 68 Cal.2d 191. 


Characterization by Workmen’s Compensa- 
tion Appeals Board of its ultimate finding as 
finding of fact did not insulate that finding from 
review insofar as it involved determinations of 
law. 

Granco Steel, Inc. v. Workmen’s Compen- 

sation Appeals Bd., 436 P.2d 287, 65 
Cal.Rptr. 287, 68 Cal.2d 191. 


Cal.App. 1 Dist. 1985. For purpose of per- 
mitting piecemeal review before entry of final 
order, industrially injured public safety worker 
had presented ‘‘threshold issue” for review by 
Court of Appeal where, although Workers’ Com- 
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pensation Appeals Board had not made award 
for permanent disability, it had concluded that 
it had power to allow credit for worker's earn- 
ings from self-employment against employer's 
obligation to pay full salary in lieu of temporary 
disability payments for up to one year. West's 

Ann.Cal.Labor Code § 4850. 
Kosowski v. Workers’ Comp. Appeals Bd., 
216 Cal.Rptr. 280, 170 Cal.App.3d 632. 


Cal.App. 3 Dist. 1989. Workers’ Compen- 
sation Appeals Board’s conclusion that it had 
jurisdiction to determine Department of Justice 
employee's eligibility for special statutory bene- 
fits in lieu of disability payments was threshold 
issue subject to appellate review, despite 
Board's contention that no final order regarding 
eligibility existed. West's Ann.Cal.Labor Code 
§ 4800. 

Department of Justice v. Workers’ Comp. 

Appeals Bd., 261 Cal.Rptr. 130, 213 Cal. 
App.3d 194. 


Cal.App. 3 Dist. 1966. Where workmen's 
compensation appeals board has set aside refer- 
ee’s decision and made its own finding based 
upon independent examination of record, deci- 
sion presented for judicial review is that of 
appeals board rather than that of referee. 
West's Ann.Labor Code, 8§ 5315, 5952. 

Montyk v. Workmen’s Compensation Ap- 

peals Bd., 53 Cal.Rptr. 848, 245 Cal. 
App.2d 334. 


1834. On appeal. 


Library references 
C.J.S. Workmen’s Compensation § 684. 


Cal.App. 1 Dist. 1985. Whether Court of 
Appeal must entertain review of interim order 
of Workers’ Compensation Appeals Board is 
essentially in hands of Board; if Board permits 
reconsideration under West's Ann.Cal.Labor 
Code § 5900, allowing any person aggrieved by 
order of Appeals Board to petition for reconsid- 
eration, Board’s subsequent decision is “‘final’’ 
for purposes of appellate review. 

Kosowski v. Workers’ Comp. Appeals Bd., 

216 Cal.Rptr. 280, 170 Cal.App.3d 632. 


Cal.App. 2 Dist. 2001. © When Workers’ 
Compensation Appeals Board has adopted 
judge’s report, Court of Appeal reviews judge's 
findings. 

Pinkerton, Inc. v. Workers’ Compensation 

Appeals Bd., 107 Cal.Rptr.2d 787, 89 Cal. 
App.4th 1019. 


Cal.App. 4 Dist. 1971. Order granting re- 
consideration of award is not final order and is 
therefore not appealable. 

Dill v. Workmen's Comp. Appeals Bd., 95 

Cal.Rptr. 755, 18 Cal.App.3d 487. 


1835. On certiorari or writ of review. 


Library references 
C.J.S. Workmen’s Compensation § 685. 


Cal. 1971. Failure of Appeals Board to 
adequately state the evidence and reasons for its 
decision, in its own statement or the incorporat- 
ed report of a referee, can always be raised by 
writ of review. West's Ann.Labor Code, 
§ 5908.5. 

U.S. Auto Stores v. Workmen's Comp. App. 

Bday 482) P 2d) 199593 Callkpicesis) 4 
Cal.3d 469. 


Evidence and reasons for decision stated in 
referee's report are challengeable by writ of 
review, under statute requiring that any deci- 
sion of Appeals Board granting or denying peti- 
tion for reconsideration state the evidence relied 
upon and specify in detail the reasons for the 
decision, only insofar as that report constitutes 
statement of the evidence and reasons for reject- 
ing the contentions raised by the petition for 
reconsideration. | West's Ann.Labor Code, 
§§ 5904, 5908.5. 

U.S. Auto Stores v. Workmen's Comp. App. 

Bd., 482 P.2d 199, 93 Cal.Rptr. 575, 4 
Cal.3d 469. 


Cal.App. 1 Dist. 1980. Decision of the 
Workers’ Compensation Appeals Board, made 
on injured worker's petition for rehearing, that 
the worker's injury did arise out of and in the 
course of his employment and that the matter 
should be returned to the trial level for further 
hearing and decision on all other issues was 
reviewable under the Labor Code section which 
provides for the filing of an application for writ 
of review by any person affected by an order, 
decision or award of the Appeals Board. West's 
Ann.Labor Code, § 5950. 

Safeway Stores, Inc v. Workers’ Comp. Ap- 

peals Bd., 163 Cal.Rptr. 750, 104 Cal. 
App.3d 528. 


Cal.App. 3 Dist. 1956. Where Industrial 
Accident Commission had granted petitions for 
reconsideration and proceeded to hold hearings 
and take evidence and then substantially af- 
firmed previous orders, subsequent petitions for 
reconsiderations made by employer, insurer, 
and State of California, Subsequent Injuries 
Fund, invoked jurisdiction of Commission, and 
orders granting petitions set matter wholly at 
large, so that there was nothing before review- 
ing court on which intervening writs of review 
could operate. West's Ann.Labor Code, 
§ 5500.5. 

Pacific Employers Ins. Co. v. Industrial 

Accident Commission, 292 P.2d 903, 139 
Cal.App.2d 22. 


Cal.App. 5 Dist. 2000. Petition for writ of 
review, by a court, of the Workers’ Compensa- 
tion Appeals Board's (WCAB) decision on re- 
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consideration of the order of the Workers’ Com- 
pensation Judge (WCJ) was not premature, 
though the Board’s decision remanded the case 
to the WCJ for trial on the merits of the employ- 
ee’s claim, where the Board's decision was a 
final ruling on the threshold issue of the appli- 
cability of the statutory presumption that the 
employee was entitled to benefits because liabil- 
ity was not rejected by the employer within 90 
days after the date the claim form was filed. 
West's Ann.Cal.Labor Code §§ 5402, 5950. 
Maranian v. Worker's Comp. Appeals Bd., 
97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


©1836. In action to set aside award. 


Library references 
C.J.S. Workmen's Compensation § 686. 


4. RIGHT OF REVIEW. 
©1837. Persons entitled. 


Library references 
C.J.S. Workmen's Compensation § 689. 


1838. —— In general. 


Cal.App. 2 Dist. 1971. Workmen's com- 
pensation claimant had standing to have Court 
of Appeal review Appeals Board determination 
that employer's insurance carrier was not es- 
topped to deny coverage on the date claimant 
was injured, since, should that determination 
stand, claimant would then have to look for 
recompense to his former employer who was no 
longer in business and whose financial ability to 
pay a compensation award was problematical. 
West's Ann.Labor Code, §§ 3753, 5300(b), 5950. 

Shope v. Workmen's Comp. Appeals Bd., 98 

Cal.Rptr. 768, 21 Cal.App.3d 774. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


1839-1841. 


Library references 
C.J.S. Workmen's Compensation. 


1841. Estoppel, waiver, or agreements af- 
fecting right. 


1842. —— In general. 


Cal.App. 1 Dist. 1974. Where employee 
asked for reconsideration of order denying him 
compensation and asked a return to the calen- 
dar on all issues and thereafter joined in com- 
plete rehearing in which eight issues were 
framed, order granting reconsideration would 
not be set aside by reviewing court at request of 
employee on ground that there was a failure to 
comply with statute specifying contents of or- 
der. West’s Ann.Labor Code, § 5908.5. 

Mantel v. Workmen’s Comp. Appeals Bd., 

Hi2eCal. Rpm 855, 37 CakAppid 739. 


©1843-1844. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


5, PRESENTATION AND RESERVATION 
BELOW OF GROUNDS OF REVIEW. 


©1845. Necessity. 


Library references 
C.J.S. Workmen’s Compensation § 691. 


©1846. —— In general. 


Cal. 1972. Constitutional challenges 
which are not cognizable by the Workmen’s 
Compensation Appeals Board may be brought 
before reviewing court. 

Mathews v. Workmen's Comp. Appeals Bd., 

493 —Pi2d 1165, 100 Cal Rpt 301, 6 
Cal.3d 719. 


Cal.App. 1 Dist. 1964. Insurer could not 
successfully contend that liability for injury 
should have been apportioned with carrier for 
earlier period where no issue had been made 
before commission until filing of petition for 
reconsideration and no suggestion had been 
made, even in that petition, that insurer for 
prior period should be made party. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 41 Cal.Rptr. 628, 231 Cal.App.2d 
AL 


Cal.App. 2 Dist. 1995. Issues not present- 
ed to Workers’ Compensation Appeals Board 
are considered waived in Court of Appeal. 

American Psychometric Consultants, Inc. v. 

Workers’ Comp. Appeals Bd., 43 Cal. 
Rptr.2d 254, 36 Cal.App.4th 1626, as 
modified, and as modified on denial of 
rehearing, and review denied. 


Cal.App. 2 Dist. 1967. Questions cannot 
be raised for the first time in a petition for 
review of workmen’s compensation award by 
the Court of Appeal. 

Heath v. Workmen's Compensation Appeals 

Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
jp eyay. 


Cal.App. 2 Dist. 1959. Party to proceeding 
before Industrial Accident Commission, by fail- 
ing to raise question of constitutionality of statu- 
tory amendment before Commission, waived its 
right to question constitutionality on petition for 
writ of review. 

Fireman's Fund Indem. Co. v. Industrial 

Acc. Commission, 339 P.2d 225, 170 Cal. 
App.2d 412. 


Cal.App. 3 Dist. 1999. County waived is- 
sue as to whether there had been any delay in 
issuance of benefits check to widow of former 
county deputy sheriff, as required for assess- 
ment of late payment penalty under workers’ 
compensation statute, by failing to raise issue 
below and never putting widow on notice of 
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need to present evidence thereon. West's 
Ann.Cal.Labor Code §§ 4650(d), 5814. 
County of Sacramento v. Workers’ Comp. 
Appeals Bd., 81 Cal.Rptr.2d 780, 69 Cal. 
App.4th 726, rehearing denied, and re- 


view denied. 


Cal.App. 3 Dist. 1982. Employer which 
did not preserve, in petition to the Workers’ 
Compensation Appeals Board for reconsidera- 
tion of the judge’s decision, the contention that 
the judge should have determined the relative 
amount of fault on the part of the employer and 
third parties could not raise the issue on appeal. 
Anderson-Cottonwood Disposal Service v. 
Workers’ Comp. Appeals Bd., 185 Cal. 
Rptr. 336, 135 Cal.App.3d 326. 


1847. —— Theory of claim or defense. 


Cal.App. 2 Dist. 1979. In workers’ com- 
pensation proceeding, employee could raise is- 
sue as to standard rating for ‘‘slight to moder- 
ate’ neurosis through judicial review by petition 
for writ of review even though he did not first 
request the Workers’ Compensation Appeals 
Board to consider decision. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


©1848-1854. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


1855. —— Evidence, depositions, and wit- 
nesses. 


Cal.App. 2 Dist. 1985. Workers’ Compen- 
sation Appeals Board, having agreed to submit 
issue of indemnity offer of proof without proce- 
dural or evidentiary objections, could not for 
the first time on appeal resort to technical 
objections that handwritten offer of proof of 
claimant’s wages failed to comply with techni- 
cal rules of admissibility of evidence, such as 
claimed irrelevancies, conclusions, ambiguities, 
failure to state specific evidentiary facts and 
failure to record offer of proof in the minutes of 
hearing. 

Lujan v. Workers’ Comp. Appeals Bd., 220 

Cal.Rptr. 561, 175 Cal.App.3d 212, re- 
view denied. 


Cal.App. 2 Dist. 1983. In proceeding in 
which claimant sought multiple penalties 
against insurance carrier for delay of disability 
benefits, insurance carrier’s contention that 
there was no evidence that certain of claimant's 
hospital bills remained unpaid was untimely, in 
view of fact that the carrier stipulated in the 
hearing before the workers’ compensation judge 
that it would agree to pay such bills. West's 
Ann.Cal.Labor Code § 5814. 

Viegas v. Workers’ Comp. Appeals Bd., 196 

Cal.Rptr. 10, 148 Cal.App.3d 423. 


¢=1856. —— Award or judgment. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1857. —— Proceedings for rehearing. 


Cal. 1974. A petition for reconsideration is 
proper when Workmen's Compensation Appeals 
Board’s initial decision on reconsideration re- 
verses referee’s decision but is not a prerequi- 
site to seeking a writ of review. 

Lamb vy. Workmen’s Comp. Appeals Bd., 

By) ie wel Cys, iis) GOAN Gone, i%ep25 ala 
Cal.3d 274. 


Cal.App. 1 Dist. 1953. Provision of the 
Labor Code that petitioner for rehearing in 
compensation proceeding before the Industrial 
Accident Commission shall be deemed to have 
finally waived all points not set forth in peti- 
tion for reconsideration, merely means that pe- 
titioner cannot raise on writ of review points 
not raised before the Commission. West's 
Ann.Labor Code, §§ 5904, 5908. 

Tate v. Industrial Acc. Commission, 261 

P.2d 759, 120 Cal.App.2d 657. 


Cal.App. 1 Dist. 1951. Questions _ not 
raised in petition for rehearing to Industrial 
Accident Commission cannot be raised for the 
first time on review by the courts. West’s 
Ann.Labor Code, 8§ 5900, 5902, 5904. 

Bethlehem Pacific Coast Steel Corporation 

v. Industrial Accident Commission, 235 
P.2d 125, 106 Cal.App.2d 373. 


Cal.App. 2 Dist. 1993. Employee's failure 
to seek extraordinary relief from order of Work- 
ers’ Compensation Appeals Board was not fatal; 
finding that reopening was appropriate because 
employee had sustained new and further dis- 
ability resulting in increased permanent disabil- 
ity involving heart and vascular system also 
effectively reopened for Court of Appeal’s con- 
sideration issue of further medical treatment for 
applicant's heart and vascular system. 

Fisk v. Workers’ Comp. Appeals Bd., 25 

Cal.Rptr.2d 174, 20 Cal.App.4th 1078, as 
modified, and review denied. 


Cal.App. 2 Dist. 1974. Where claimant did 
not seasonably seek judicial review of Work- 
men's Compensation Appeals Board’s final 
award of 694% rating of permanent disability 
for cumulative heart injury, which represented 
100% less previous award of 304%, and claim- 
ant presented no new fact or circumstance 
unknown to Board at time a petition for recon- 
sideration should have been made, claimant 
was not entitled to judicial review of Board's 
denial of claimant's petition to reopen. West's 
Ann.Labor Code, §§ 5803, 5903, 5950. 

Royster v. Workmen's Comp. Appeals Bd., 

115 Cal.Rptr. 210, 40 Cal.App.3d 412. 
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Where court decision, which authorized ap- 
portionment by application of multiple disabili- 
ties rating schedule in situations involving mul- 
tiple disabilities arising out of a single injury, 
was rendered after claimant received award of 
304% partial permanent disability rating for 
cumulative injury to the heart and back, “good 
cause’ existed for the Workmen's Compensa- 
tion Board to reconsider that claim, and claim- 
ant was not entitled to judicial review of denial 
of his petition to reopen, even if such review is 
available when grounds urged as supplying 
“good cause’’ did not exist at time petition for 
reconsideration should have been filed. West's 
Ann.Labor Code, §§ 5803, 5903, 5950. 

Royster v. Workmen's Comp. Appeals Bd., 

115 Cal.Rptr. 210, 40 Cal.App.3d 412. 


Cal.App. 5 Dist. 1982. Issues not raised in 
a petition for reconsideration of award of work- 
ers’ compensation benefits are waived. 
State Compensation Ins. Fund v. Workers’ 
Comp. Appeals Bd., 184 Cal.Rptr. 111, 
133 Cal.App.3d 643. 


©1858. Form and sufficiency. 


Library references 
C.J.S. Workmen's Compensation § 705. 


S1859. —— In general. 


Cal.App. 1 Dist. 1969. Failure of munici- 
pality to expressly state reasons for its opposi- 
tion to award of maximum statutory death ben- 
efits to daughter of municipal fireman after 
widow, who had brought claim on behalf of 
herself and daughter, withdrew her claim did 
not waive contention that award should have 
been split equally between widow and child as 
required by statute. West’s Ann.Evid. Code, 
§ 451; West's Ann.Labor Code, § 4703. 

City of Oakland v. Workmen's Compensa- 

tion Appeals Bd., 76 Cal.Rptr. 886, 271 
Cal.App.2d 555. 


©1860-1863. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 

©1864. —— Application for rehearing. 


Cal.App. 1 Dist. 1968. Where argument 
that determination by retirement board that 
fireman's death was ‘‘service connected’ was 
res judicata against city on issue of industrial 
causation was not raised in petition for recon- 
sideration of order that widow and minor chil- 
dren of deceased fireman take nothing, whether 
finding was res judicata could not be considered 
on judicial review of order of compensation 
appeals board. West's Ann.Labor Code, § 5904. 

Bussa v. Workmen’s Compensation Appeals 

Bd., 66 Cal.Rptr. 204, 259 Cal.App.2d 
261. 


Points not raised upon petition for recon- 
sideration before workmen's compensation ap- 
peals board cannot be considered on judicial 
review. West's Ann.Labor Code, § 5904. 

Bussa v. Workmen's Compensation Appeals 

Bd., 66 Cal.Rptr. 204, 259 Cal.App.2d 
P Aol 


Cal.App. 1 Dist. 1964. Insurer could not 
successfully contend that liability for injury 
should have been apportioned with carrier for 
earlier period where no issue had been made 
before commission until filing of petition for 
reconsideration and no suggestion had been 
made, even in that petition, that insurer for 
prior period should be made party. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 41 Cal.Rptr. 628, 231 Cal.App.2d 
lui gi 


Cal.App. 2 Dist. 1981. Where school dis- 
trict and its insurer failed to seek reconsidera- 
tion by Workers’ Compensation Appeals Board 
on finding of workers’ compensation judge that 
claimant sustained a specific industrial injury to 
her heart resulting in several weeks of tempo- 
rary disability, such finding was not before 
Court of Appeal for review. West's Ann.Labor 
Code, § 5904. 

Los Angeles Unified School Dist. v. Work- 

ers’ Comp. Appeals Bd., 171 Cal.Rptr. 
841, 116 Cal.App.3d 393. 


Cal.App. 2 Dist. 1967. All objections not 
set forth in a petition for reconsideration of a 


workmen's compensation award shall be 
deemed finally waived. West’s Ann.Labor 
Code, § 5904. 


Heath vy. Workmen's Compensation Appeals 
Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
Zao 


Review by the Court of Appeal in work- 
men’s compensation proceeding was properly 
limited to those questions presented in the peti- 
tion for review which were also raised in the 
petition for reconsideration. 

Heath v. Workmen’s Compensation Appeals 

Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
ANH. 


©1865. —— Application, or claim, for review. 


Cal. 1971. Policy of statute providing that 
all objections not raised in petition for reconsid- 
eration are waived is to give appeals board 
opportunity to rectify referees’ errors. West's 
Ann.Labor Code, § 5904. 

U.S. Auto Stores v. Workmen's Comp. App. 

Bd., 482 P.2d 199, 93 Cal.Rptr. 575, 4 
Cal.3d 469. 


Where issue raised by contention that refer- 
ee failed to make specific findings of the factors 
of disability contributed by each of claimant's 
disabling conditions was not raised in petition 
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for reconsideration, it was waived, notwith- 
standing that decision of Appeals Board incor- 
porated report of referee which contained gra- 
tuitous discussion of his method of determining 
permanent disability. West’s Ann.Labor Code, 
§§ 5904, 5908.5. 
U.S. Auto Stores v. Workmen’s Comp. App. 
Bd», 482) P.2d 199,993 Cal: Rpir 575, 4 
Cal.3d 469. 


Contention that referee failed to adjust rat- 
ing for age and occupation as required by 
statute was waived by failure to raise it on 
reconsideration, though reference to such fail- 
ure was made in the statement of facts in the 
petition for reconsideration, where the point 
was not discussed or mentioned in petitioners’ 
argument and did not logically come within the 
objections they raised there. West's Ann.Labor 
Code, 88 4660(a), 5904. 

U.S. Auto Stores v. Workmen’s Comp. App. 

Bd., 482 P.2d 199, 93 Cal.Rptr. 575, 4 
Cal.3d 469. 


Cal.App. 1 Dist. 1971. If petitioner fails to 
raise an issue upon reconsideration by Work- 
men’s Compensation Appeals Board, he may 
not raise matter for first time on writ of review. 
West’s Ann.Labor Code, § 5904. 

Frierson v. Workmen's Comp. Appeals Bd., 

99 Cal.Rptr. 335, 22 Cal.App.3d 164. 


Cal.App. 2 Dist. 1967. Contention — that 
medical report was insufficient to support find- 
ing of apportionment of workmen’s compensa- 
tion award because doctor’s opinion was based 
on an erroneous medical history should have 
been presented to the appeals board, and could 
not be raised for first time on petition for review 
by the Court of Appeal. West's Ann.Labor 
Code, § 5904. 

Heath v. Workmen’s Compensation Appeals 

Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
DSI, - 


Statutory provision that points not raised in 
a petition for reconsideration of workmen's 
compensation award shall be deemed waived 
was obviously intended to give the appeals 
board an opportunity to rectify any errors made 
by referee. West’s Ann.Labor Code, § 5904. 
Heath v. Workmen's Compensation Appeals 
Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 

239% 


1866. —— Motion for new trial or in arrest 
of judgment. 


Cal.App. 1 Dist. 1974. Objections to form 
of original order in workmen’s compensation 
case which denied an award and ordered that 
medical litigation costs be adjusted by parties 
was waived by employee's failure to object to it 


in his petition for reconsideration of order. 

West's Ann.Labor Code, § 4600. 
Mantel v. Workmen’s Comp. Appeals Bd., 
11 Z2eCalRpines55,007 CabApped 739% 


6. PARTIES. 


1867. Proper and necessary parties general- 
ly. 
Library references 
C.J.S. Workmen’s Compensation § 716. 


C.A.9 (Cal.) 1958. In a proceeding to re- 
view a compensation order under the Long- 
shoremen’s and Harbor Workers’ Compensation 
Act, the deputy commissioner was the only 
necessary party defendant, and when the suit 
was dismissed as to him, no review could be 
had. Longshoremen’s and Harbor Workers’ 
Compensation Act, § 21(b), 33 U.S.C.A. 
§ 921(b). 

Crescent Wharf & Warehouse Co. v. Pills- 

bury, 259 F.2d 850. 


Cal.App. 1 Dist. 1964. In case of continu- 
ing injury, worker is not required to bring into 
proceeding all of carriers as to whom appor- 
tionment can be made, and apportionment is 
matter to be settled between insurance carriers. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 41 Cal.Rptr. 628, 231 Cal.App.2d 
Wa 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


1868-1871. 


Library references 
C.J.S. Workmen's Compensation. 


7. TAKING AND PERFECTING PROCEEDINGS 
FOR REVIEW. 


1872. In general. 


Library references 
C.J.S. Workmen's Compensation § 721. 


Cal.App. 2 Dist. 1987. Claimant's readi- 
ness certificate to workers’ compensation judge 
should have been given full effect as appeal of 
order of rehabilitation bureau, even though filed 
before written order was entered, since appeal- 
able order had been entered by bureau and 
intended decision orally communicated to 
claimant’s counsel. 

Rivera v. Workers’ Comp. Appeals Bd., 236 

Cal.Rptr. 28, 190 Cal.App.3d 1452, re- 
view denied. 


Cal.App. 5 Dist. 2000. The failure of the 
aggrieved party to petition timely for reconsid- 
eration of a final order bars later challenge to 
the propriety of the order before the Workers’ 
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Compensation Appeals Board (WCAB) or before 
the courts. West’s Ann.Cal.Labor Code § 5900. 
Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


©1873. Time for proceeding. 
Library references 

C.J.S. Workmen's Compensation § 722. 
©1874. —— In general. 
_ Cal. 1953. A petition filed within 30 days 
for review by District Court of Appeal of order 
of Industrial Accident Commission awarding 
petitioner workmen's compensation benefits for 
injuries sustained in course of employment as 
police officer of city was sufficient to confer 
jurisdiction and court had power to permit 
petition to be amended after 30 days so as to set 
forth grounds relied upon for review. West's 
Ann.Labor Code, § 5950. 

Healy v. Industrial Acc. Commission, 258 

P.2d 1, 41 Cal.2d 118. 


Cal.App. 1 Dist. 1991. Statutorily  pre- 
scribed time limitation for application for writ 
of review of a Workers’ Compensation Appeals 
Board decision is jurisdictional; where petition 
is not presented within time specified in statute, 
appellate court has no jurisdiction over the 
proceeding and the petition must therefore be 
denied. West's Ann.Cal.Labor Code § 5950. 

Southwest Airlines v. Workers’ Comp. Ap- 

peals Bd., 286 Cal.Rptr. 347, 234 Cal. 
App.3d 1421. 


Cal.App. 2 Dist. 1992. Period within 
which a petition for writ of review may be filed 
under workers’ compensation statute is jurisdic- 
tional. West's Ann.Cal.Labor Code § 5950. 

Paneno v. Workers’ Comp. Appeals Bd., 5 

Cal.Rptr.2d 461, 4 Cal.App.4th 136, re- 
hearing denied, modified, and publication 
ordered, review granted and opinion su- 
perseded 831 P.2d 249, 9 Cal.Rptr.2d 24, 
dismissed, remanded and ordered pub- 
lished 840 P.2d 266, 13 Cal.Rptr.2d 724. 


Section of Code of Civil Procedure extend- 
ing by five days any prescribed period after 
service of a document by mail does not extend 
time within which party may file petition for 
writ of review in a workers’ compensation case 
in which decision of the Workers’ Compensa- 
tion Appeals Board (WCAB) has been served by 
mail but such rule will apply only to petitions 
filed after the present opinion becomes final; 
overruling Villa v. Workers’ Comp. Appeals Bd., 
203 Cal.Rptr. 26. West’s Ann.Cal.Labor Code 
§ 5950. 

Paneno v. Workers’ Comp. Appeals Bd., 5 
Cal.Rptr.2d 461, 4 Cal.App.4th 136, re- 
hearing denied, modified, and publication 
ordered, review granted and opinion su- 
perseded 831 P.2d 249, 9 Cal.Rptr.2d 24, 
dismissed, remanded and ordered pub- 
lished 840 P.2d 266, 13 Cal.Rptr.2d 724. 


Cal.App. 2 Dist. 1968. Failure to file peti- 
tion for writ of review within 30-day period 
after board’s denial of reconsideration deprives 
court of jurisdiction. West's Ann.Labor Code, 
§ 5950. 

Litzmann v. Workmen's Compensation Ap- 

peals Bd., 71 Cal.Rptr. 731, 266 Cal. 
App.2d 203. 


Cal.App. 3 Dist. 1991. Petition for writ of 
review of Workers’ Compensation Appeals 
Board order, filed more than 45 days after 
Board's denial of reconsideration, was jurisdic- 
tionally untimely. West's Ann.Cal.Labor Code 
§ 5950. 

Malloy v. Workers’ Comp. Appeals Bd., 2 

Cal.Rptr.2d 820, 1 Cal.App.4th 1658. 


Cal.App. 4 Dist. 1981. Statutorily  pre- 
scribed time limit within which petition for 
review may be filed in Court of Appeal from 
order, decision or award following reconsidera- 
tion by Workers’ Compensation Appeals Board 
is jurisdictional, and jurisdiction may not be 
conferred by consent of parties if it is otherwise 
lacking. West's Ann.Labor Code, § 5950. 

State Farm Fire & Casualty Co. v. Workers’ 

Comp. Appeals Bd., 173 Cal.Rptr. 778, 
119 Cal.App.3d 193. 


1875. —— Prematurity. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1876. When time begins to run (no- 


tice). 


Cal. 1992. The 45-day period within 
which to file a petition for writ of review from a 
decision of the Workers’ Compensation Appeal 
Board (WCAB) specified by section of the Labor 
Code is not extended by section of Code of Civil 
Procedure extending by five days time within 
which certain actions must be taken in response 
to a document served by mail, considering that 
operative trigger of 45-day time period is filing 
of the WCAB order, rather than service of 
order. West’s Ann.Cal.Labor Code § 5950; 
West's Ann.Cal.C.C.P. § 1013. 

Camper v. Workers’ Comp. Appeals Bd., 


836 P.2d 888, 12 Cal.Rptr.2d 101, 3 
Cal.4th 679. 
Cal.App. 1 Dist. 1991. Statute extending 


by five days a prescribed period in the case of 
service by mail is not applicable to extend 45- 
day time period for filing a petition for writ of 
review of a decision of the Workers’ Compensa- 
tion Appeals Board, since 45-day time period 
runs from date that decision is filed, not from 
date of service. West's Ann.Cal.Labor Code 
§ 5950; West's Ann.Cal.C.C.P. § 1013(a). 
Southwest Airlines v. Workers’ Comp. Ap- 
peals Bd., 286 Cal.Rptr. 347, 234 Cal. 
App.3d 1421. 
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¢=1877. —— Effect of proceedings for rehear- 
ing, new trial, or correction of 
award. 


Cal.App. 2 Dist. 1984. In view of rules of 
practice, the 45-day statutory period for peti- 
tioning for a writ of review after petition for 
reconsideration is denied is extended by ten 
days where service is by mail and, hence, where 
evidence of July 1, 1982 order denying recon- 
sideration was mailed to petitioner's in-state 
counsel, who received notice several days there- 
after, petition for review was timely filed on 
46th day after denial of reconsideration. West's 
Ann.Cal.C.C.P. § 1013; West's Ann.Cal.Labor 
Code § 5950. 

Villa v. Workers’ Comp. Appeals Bd., 203 

Cal.Rptr. 26, 156 Cal.App.3d 1076. 


€=1878. —— Excuse for delay, and extension 
of time. 


Cal.App. 2 Dist. 1968. Where petition for 
writ of review was presented to clerk on 30th 
day after board’s denial of reconsideration but 
clerk refused to accept filing because petition 
was not in proper form, court could order that 
petition filed one day late be deemed to have 
been timely filed on 30th day. West's Ann.La- 
bor Code, § 5950. 

Litzmann v. Workmen’s Compensation Ap- 

peals Bd., 71 Cal-Rptr: 731, 266 Gal: 
App.2d 203. 


Cal.App. 4 Dist. 1981. Where notice of or- 
der to be reviewed was not afforded workers’ 
compensation insurer until after expiration of 
statutory period in which review could be 
sought, running of statutory period was deemed 
to commence with receipt of notice; thus, peti- 
tion for review filed within 45 days after insurer 
first received notice was timely filed. West's 
Ann.Labor Code, § 5950. 

State Farm Fire & Casualty Co. v. Workers’ 

Comp. Appeals Bd., 173 Cal.Rptr. 778, 
119 Cal.App.3d 193. 


©1879. —— Waiver of objections. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1880. —— Effect of delay. 


Cal.App. 2 Dist. 1980. Failure to timely 
file petition for writ of review requires dismissal 
of the petition. West's Ann.Labor Code, § 5950. 

National Kinney v. Workers’ Comp. Appeals 

Bd., 169 Cal.Rptr. 801, 113 Cal.App.3d 
203. 


©1881-1884. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1885. Process or writ. 


Library references 
C.J.S. Workmen’s Compensation § 729. 


Cal. 1953. Employer’s failure to serve, 
upon individual claimant, petition for writ of 
review challenging awards made by Industrial 
Accident Commission either prior to filing such 
petition or within thirty-day period during 
which petition could be filed, did not preclude 
judicial consideration of petition where individ- 
ual claimant had been given notice by receipt of 
copy of answer filed by Industrial Accident 
Commission to employer’s petition for writ as 
well as by subsequent receipt of copy of petition 
for writ. West’s Ann.Labor Code, §8§ 5903- 
5905, 5954; Rules on Appeal, rule 57. 

Mercer-Fraser Co. v. Industrial Acc. Com- 

mission, 251 P.2d 955, 40 Cal.2d 102. 


Requirements as to service, when petition 
for writ of review is filed in workmen's compen- 
sation case, are more directory than mandatory, 
and service may be made after petition is filed if 
court declines to proceed in matter without 
service. West's Ann.Labor Code, §§ 5950, 5954; 
Rules on Appeal, rule 57. 

Mercer-Fraser Co. v. Industrial Acc. Com- 

mission, 251 P.2d 955, 40 Cal.2d 102. 


Cal.App. 1 Dist. 1993. Failure to comply 
with service requirements of California Rules of 
Court by failing to serve Workers’ Compensa- 
tion Appeals Board does not per se deprive 
court of jurisdiction to entertain petition for 
writ of review. Cal.Rules of Court, Rule 57(a). 

Newton v. Workers’ Comp. Appeals Bd., 21 

Cal.Rptr.2d 146, 17 Cal.App.4th 147, re- 
view denied. 


©1886. Petition or application. 


Library references 
C.J.S. Workmen’s Compensation § 730. 


©1887. —— In general. 


Cal. 1953. A petition filed within 30 days 
for review by District Court of Appeal of order 
of Industrial Accident Commission awarding 
petitioner workmen's compensation benefits for 
injuries sustained in course of employment as 
police officer of city was sufficient to confer 
jurisdiction and court had power to permit 
petition to be amended after 30 days so as to set 
forth grounds relied upon for review. West's 
Ann.Labor Code, § 5950. 

Healy v. Industrial Acc. Commission, 258 

P.2d 1, 41 Cal.2d 118. 


Cal.App. 2 Dist. 1987. Claimant's readi- 

declaration to workers’ compensation 
judge sufficiently specified issue on appeal that 
rehabilitation bureau denied claimant's right to 
pretermination hearing, and thus satisfied for- 
mal requirement for instituting appeal from 


ness 
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bureau's decision, so that formal appeal petition 
was not required. West’s Ann.Cal. Const. Art. 
14, § 4; West's Ann.Cal.Labor Code § 3202. 
Rivera v. Workers’ Comp. Appeals Bd., 236 
Cal.Rptr. 28, 190 Cal.App.3d 1452, re- 

view denied. 


Cal.App. 2 Dist. 1980. Court of Appeal is 
not deprived of jurisdiction by petitioner's fail- 
ure to serve a copy of the petition for writ of 
review on all respondents until after filing of or 
until after expiration of the jurisdictional filing 
period for the petition of review. West's 
Ann.Labor Code, § 5950. 

National Kinney v. Workers’ Comp. Appeals 

Bd., 169 Cal.Rptr. 801, 113 Cal.App.3d 
203. 


Filing of petition for review in the incorrect 
appellate district, where the petition is other- 
wise timely filed, does not deprive such appel- 
late district of jurisdiction; upon discovery of 
the error, the appropriate procedure is for such 
appellate district to request the Supreme Court 
to transfer the matter to the correct appellate 
district and, once so transferred by order of the 
Supreme Court, the court to which the cause is 
transferred has jurisdiction. West’s Ann.Labor 
Code, § 5950; West’s Ann.Const. Art. 6, § 12; 
Cal.Rules of Court, Rules 1, 20. 

National Kinney v. Workers’ Comp. Appeals 

Bd., 169 Cal.Rptr. 801, 113 Cal.App.3d 
203. 


Cal.App. 2 Dist. 1968. Even if it were 
clear that petition for review in workmen's 
compensation cases should comply with form of 
briefs on appeal, failure to so conform does not 
justify refusal to file on last day for filing. 
West’s Ann.Labor Code, § 5950; Cal.Rules of 
Court, rules 15, 57. 

Litzmann v. Workmen’s Compensation Ap- 

peals, Bd.,./4, Cal: Rptrs 731, 266,.Cal. 
App.2d 203. 


In workmen's compensation cases, court 
must follow liberal construction in construing 
technical requirements as to form of pleadings. 
West's Ann.Labor Code, § 5950. 

Litzmann v. Workmen's Compensation Ap- 

peals Bd., 71 Cal.Rptr. 731, 266 Cal. 
App.2d 203. 


Cal.App. 4 Dist. 1985. Where petition for 
writ of review of order of Workers’ Compensa- 
tion Appeals Board failed to include a fair 
statement of material evidence, the writ of re- 
view should have been precluded. Cal.Rules of 
Court, Rule 57(a). 

Nielsen v. Workers’ Comp. Appeals Bd., 

210 Cal.Rptr. 843, 164 Cal.App.3d 918. 


Claimant’s contention that order of the 
Workers’ Compensation Appeals Board was not 
supported by substantial evidence was entitled 
to no consideration where the petition for writ 


of review failed to include a fair statement of 
the material evidence. Cal.Rules of Court, Rule 

57(a). 
Nielsen v. Workers’ Comp. Appeals Bd., 
210 Cal.Rptr. 843, 164 Cal.App.3d 918. 


©1888-1892. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen’s Compensation. 


8. EFFECT OF PROCEEDINGS FOR REVIEW 
AND SUPERSEDEAS OR STAY. 


1893. Effect of institution or perfection of 
proceedings for review. 


Library references 
C.J.S. Workmen’s Compensation § 734. 


Cal.App. 1 Dist. 1975. Deputy commis- 
sioner of workmen's compensation appeals 
board did not abuse his discretion in withhold- 
ing certified copy of award without necessity of 
additional bond when admitted insurer had rea- 
sonable basis for seeking review of legal issue as 
to which there was genuine doubt. West’s 
Ann.Labor Code, § 5808. 

Ulrich v. Workmen’s Comp. Appeals Bd., 

123 Cal.Rptr. 435, 50 Cal.App.3d 643. 


1894. Supersedeas or stay. 


Library references 
C.J.S. Workmen’s Compensation § 735. 


N.D.Cal. 1970. Claimant's financial irre- 
sponsibility, even if proven, does not constitute 
showing of “irreparable damage’ within section 
of Longshoremen’s and Harbor Workers’ Com- 
pensation Act providing that no injunction shall 
issue to suspend or set aside a compensation 
order unless irreparable damage would other- 
wise ensue to the employer. Longshoremen’s 
and Harbor Workers’ Compensation Act, 
§§ 14(f, 21(b), 33 U.S.C.A. 88 914(f), 921(b). 

Holland America Ins. Co. v. Rogers, 308 

F.Supp. 1031. 


Employer and carrier were not entitled to 
interlocutory injunction against payment of 
death benefits pursuant to Longshoremen’s and 
Harbor Workers’ Compensation Act pending 
determination of whether claimant was surviv- 
ing wife of employee and therefore entitled to 
death benefits, even though employer and carri- 
er asserted that the amounts paid claimant 
would not be recoverable due to her financial 
irresponsibility, should reviewing court decide 
against her claim. Longshoremen’s and Har- 
bor Workers’ Compensation Act, §8§ 14(f), 21(b), 
33 U.S.C.A. §§ 914(f), 921(b). 

Holland America Ins. Co. v. 

F.Supp. 1031. 


Rogers, 308 
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9. RECORD. 
©1895. In general. 


Library references 
C.J.S. Workmen's Compensation § 736. 


Cal. 1962. Where at time of filing petition 
to reopen workmen’s compensation case the 
statutory time for review of original proceeding 
had expired, record of original proceeding was 
not before the court for review as to correctness 
thereof, but it could be reviewed together with 
other matters to determine whether there was 
good cause to reopen. West’s Ann.Labor Code, 
§ 5950. 

Walters v. Industrial Acc. Commission, 369 

PE 708, AO Callous, 1, Si Call. Xel Ste 


Cal.App. 1 Dist. 1956. Where a photostatic 
copy of a printed circular was annexed to the 
petition for review of a decision of the Industri- 
al Accident Commission bearing the legend 
“Published For Producers By Industrial Indem- 
nity Company’ and insurer’s answer did not 
deny that form of policy was announced by such 
company in the circular, such did not make the 
circular or the circumstances of its issuance, a 
part of record upon review, where such was not 
put in evidence at the hearing before the indus- 
trial commission. 

Fyne v. Industrial Acc. Commission, 292 

P.2d 78, 138 Cal.App.2d 467. 


Cal.App. 2 Dist. 2000. Based on the con- 
stitutional mandate to accomplish substantial 
justice, the workers’ compensation administra- 
tive law judge (WCJ) has a duty to develop an 
adequate record. West's Ann.Cal. Const. Art. 
14,8 4. 

Kuykendall v. Workers’ Comp. Appeals Bd., 

94 Cal.Rptr.2d 130, 79 Cal.App.4th 396. 


1896-1899. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 

Library references 

C.J.S. Workmen's Compensation. 


1900. Transcripts. 


Library references 
C.J.S. Workmen's Compensation § 741. 


Cal.App. 3 Dist. 1980. Conclusion that in- 
digent was not entitled to free copy of transcript 
of administrative hearing did not foreclose him 


from obtaining independent judicial review of 


denial of industrial disability benefits since, in 
lieu of a transcript of the proceedings, he could 
provide a summary of the evidence and exhibits 
presented. 
City of Sacramento v. Superior Court, 170 
Cal Rpig) 753) CalvApp.sdi715) 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


1901-1905. 


Library references 
C.J.S. Workmen's Compensation. 


10. ASSIGNMENTS OF ERROR AND BRIEFS. 
€ 1906. Assignments of error. 


Library references 
C.J.S. Workmen’s Compensation § 747. 


©1907. Briefs. 


Library references 
C.J.S. Workmen's Compensation § 748. 


Cal. 2001. Transit authority waived argu- 
ment on appeal of judgment in favor of bus 
driver who was wrongfully not reinstated after 
recovering from industrial injury, that even if 
prejudgment interest could be included in back- 
pay awards, it would not properly be awarded 
to bus driver, when factual disputes concerning 
date upon which driver was entitled to rein- 
statement made vesting of damages too uncer- 
tain, where transit authority failed to raise issue 
in appellate brief. West’s Ann.Cal.Civ.Code 
§ 3287(a); West’s Ann.Cal.Labor Code § 132a. 

Currie v. Workers’ Comp. Appeals Bd., 17 

P.3d 749, 104 Cal.Rptr.2d 392, 24 Cal.4th 
1109. 


Cal.App. 2 Dist. 2000. Decisions of the 
Workers’ Compensation Appeals Board (WCAB) 
reported in California Compensation Cases are 
citable as authority, although they are not bind- 
ing on the Court of Appeal. 

Moulton v. Workers’ Compensation Appeals 

Bd., 101 Cal.Rptr.2d 175, 84 Cal.App.4th 
837. 


Cal.App. 4 Dist. 2000. ‘‘Writ denied” sum- 
maries published in the California Compensa- 
tion Cases are properly citable, as are Workers’ 
Compensation Appeals Board panel decisions, 
although unpublished appellate opinions con- 
tained in the same source are not; the summar- 
ies and decisions which are citable are accepted 
to the extent that they point out the contempo- 
raneous interpretation and application of the 
workers’ compensation laws by the Board, but 
they have no stare decisis effect on the appellate 
court. Cal.Rules of Court, Rule 977. 

Victor Valley Transit Authority v. Workers’ 
Compensation Appeals Bd., 100 Cal. 
Rptr.2d 235, 83 Cal.App.4th 1068, as 
modified, and review denied. 


11. DISMISSAL, WITHDRAWAL, ABANDONMENT, 
HEARING, AND REHEARING. 


1908. Dismissal, withdrawal, 
ment of appeal. 


or abandon- 


Library references 
C.J.S. Workmen's Compensation § 749, 
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Cal.App. 1 Dist. 1993. Technical noncom- 
pliance with California Rules of Court in seek- 
ing writ of review by failing to make timely 
service upon Workers’ Compensation Appeals 
Board was not grounds for summary denial of 
petition where Board was eventually served and 
filed its standard form letter advising court that 
it would not submit answer. Cal.Rules of 
Court, Rule 57(a). 

Newton v. Workers’ Comp. Appeals Bd., 21 

Cal.Rptr.2d 146, 17 Cal.App.4th 147, re- 
view denied. 


Fact that claimant's petition for review was 
filed on 50th day after decision of Workers’ 
Compensation Appeals Board did not require 
summary dismissal under statute mandating 
that petition for writ of review be filed within 45 
days of Board's decision where that jurisdiction- 
al requirement could not be applied retroactive- 
ly. West's Ann.Cal.Labor Code § 5950. 

Newton v. Workers’ Comp. Appeals Bd., 21 

Cal.Rptr.2d 146, 17 Cal.App.4th 147, re- 
view denied. 


Cal.App. 1 Dist. 1991. Claimant's settle- 
ment in third-party action that was larger than 
any potential workers’ compensation award did 
not permit purported employer to abandon its 
appeal in workers’ compensation case, even if 
there was little practical likelihood that purport- 
ed employer would actually pay benefits; ques- 
tion of purported employer’s liability remained 
justiciable, and case involved issues of continu- 
ing public interest that were likely to recur. 

Yellow Cab Cooperative, Inc. v. Workers’ 

Comp. Appeals Bd., 277 Cal.Rptr. 434, 
226 Cal.App.3d 1288. 


Cal.App. 1 Dist. 1956. Where petition for 
review of an order of the Industrial Commission 
was predicated upon a void order of the com- 
mission, the proceeding for review was dis- 
missed. 

Fyne v. Industrial Acc. Commission, 292 

P.2d 78, 138 Cal.App.2d 467. 


©1909. Submission and hearing; rehearing. 


Library references 
C.J.S. Workmen's Compensation § 750. 


Cal.App. 1 Dist. 2000. The court may deny 
the petition for review of decisions of the Work- 
ers’ Compensation Appeals Board by order, 
without obtaining the record or holding argu- 
ment. West's Ann.Cal.Labor Code § 5950. 

Pacific Bell v. Public Utilities Com’n, 93 

Cal.Rptr.2d 910, 79 Cal.App.4th 269. 


12. SCOPE AND EXTENT OF REVIEW IN GENERAL. 


©1910. In general. 


Library references 
C.J.S. Workmen’s Compensation § 751. 


C.A.9 (Cal.) 1987. Jurisdiction of federal 
district court over disputes regarding Longshore 
Act is limited to enforcement of order made and 
served in accordance with law if employer has 
failed to comply; district court cannot affirm, 
modify, suspend or set aside order and has no 
jurisdiction over merits of litigation but merely 
may screen for procedural defects. Longshore 
and Harbor Workers’ Compensation Act, 
§ 21(d), as amended, 33 U.S.C.A. § 921(d). 

Thompson v. Potashnick Const. Co., 812 

F.2d 574, 


Cal. 1965. Scope of appellate review in 
compensation cases is limited to determining 
whether award was unreasonable. West's 
Ann.Labor Code, §§ 3202, 5952. 

Greydanus v. Industrial Acc. Commission, 

407 P.2d 296, 47 Cal.Rptr. 384, 63 Cal.2d 
490 


Cal.App. 1 Dist. 1972. Where injured 
workman did not seek review of order of Work- 
men’s Compensation Appeals Board granting 
reconsideration or of its final decision after 
reconsideration they were not subject to attack 
in his proceeding to review subsequent orders. 
West's Ann.Labor Code, 88 5906, 5908, 5950. 

Zozaya v. Workmen’s Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Cal.App. 1 Dist. 1956. Omission of the 
question of constitutionality of the statute re- 
specting the disputable presumption that heart 
trouble developing in member of the fire depart- 
ment during period while member is in service 
presumably arises out of and in course of em- 
ployment from the petition for review did not 
bar the Court of Appeal from considering the 
contention when later presented during the pen- 
dency of the review proceedings. West's Ann.La- 
bor Code, § 3212. 

City and County of San Francisco v. Indus- 

trial Acc. Commission, 298 P.2d 651, 142 
Cal.App.2d 494. 


Cal.App. 1 Dist. 1951. If decision of Indus- 
trial Accident Commission in compensation pro- 
ceeding can be supported on any ground, it 
becomes immaterial that other grounds are im- 
proper. 

Sweeney v. Industrial Acc. Commission, 

236 P.2d 651, 107 Cal.App.2d 155. 


Cal.App. 2 Dist. 2000. In considering a pe- 
tition for writ of review of a decision of the 
Workers’ Compensation Appeals Board 
(WCAB), the Court of Appeal’s authority is limit- 
ed. West's Ann.Cal.Labor Code § 5952. 

Moulton v. Workers’ Compensation Appeals 

Bd., 101 Cal.Rptr.2d 175, 84 Cal.App.4th 
837. 


Cal.App. 2 Dist. 1967. Scope of Court of 
Appeal’s review of decision of workmen's com- 
pensation appeals board though limited, is not 
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to be denied. West’s Ann.Labor Code, §§ 5952, 
DISS8 
Fidelity & Cas. Co. of New York v. Work- 
men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


Cal.App. 5 Dist. 2000. Deference should 
be accorded to Workers’ Compensation Appeals 
Board (WCAB) policy decisions to reconsider 
interim orders that are deemed to be final 
orders, in recognition of the particular expertise 
of the Board and its specialization in adminis- 
tering the workers’ compensation laws, but the 
courts are not obliged to follow Board decisions 
found to be erroneous. West's Ann.Cal.Labor 
Code § 5900. 

Maranian v. Worker’s Comp. Appeals Bd., 

97 Cal.Rptr.2d 418, 81 Cal.App.4th 1068. 


€=1911. Matters or evidence considered. 


Library references 
C.J.S. Workmen’s Compensation § 752. 


Cal. 1983. On review of action of Work- 
ers’ Compensation Appeals Board for substan- 
tial evidence, court may not simply isolate evi- 
dence which supports or disapproves Board's 
conclusions and ignore other relevant facts 
which rebut or explain supporting evidence, but 
must examine entire record. West's 
Ann.Cal.Labor Code §§ 5906, 5952. 

Braewood Convalescent Hospital v. Work- 

ers’ Comp. Appeals Bd., 666 P.2d 14, 193 
Cal Rotimi si 34 Calesd59, 


Cal. 1971. In reviewing Workmen's Com- 
pensation Appeals Board descriptions of factors 
of disability in its instructions to rating bureau, 
Supreme Court must review entire record to 
determine whether board’s conclusion was sup- 
ported by substantial evidence. West's Ann.La- 
bor Code, § 5952. 

Hegglin v. Workmen’s Comp. App. Bd., 480 

P22 d96793) Cal Rpt lo, 4) Calsada 162) 


Cal. 1970. In determining whether to sus- 
tain decision of Workmen’s Compensation Ap- 
peals Board, Supreme Court will consider en- 
tire record and not simply isolate evidence 
which supports Board and ignore other relevant 
facts of record which rebut or explain that 
evidence. West’s Ann.Labor Code, §§ 3202, 
D90M 952. 

Garza v. Workmen's Comp. App. Bd., 475 

P2drAo, GOiGaliRpir 3 55a) Galeaduailios 


Cal.App. 3 Dist. 1979. Where deposition 
testimony was not before Workers’ Compensa- 
tion Appeals Board it would not be considered 
by reviewing court. West's Ann.Labor Code, 
§5952. 

Osbun v. Workers’ Comp. Appeals Bd., 155 

Cal.Rptr. 748, 93 Cal.App.3d 163. 


Cal.App. 4 Dist. 1998. Issues raised in 
amicus curiae briefs, which were not raised by 
workers’ compensation claimant, were not 
properly before appellate court, as none of the 
arguments presented judicial questions, but 
rather were presented in effort to persuade 
appellate court to reverse Workers’ Compensa- 
tion Appeals Board (WCAB) decision dismissing 
claim. 

Costa v. Workers’ Comp. Appeals Bd., 77 

Cal.Rptr.2d 289, 65 Cal.App.4th 1177. 


Cal.App. 4 Dist. 1979. Role of Court of Ap- 
peal in proceeding on petition to review deci- 
sion and order of Workers’ Compensation Ap- 
peals Board awarding vocational rehabilitation 
benefits to an industrially injured municipal 
employee was to derive intent of Legislature in 
framing various statutes pertaining to vocation- 
al rehabilitation for employees so as to effectu- 
ate purpose of the law. West's Ann.Labor 
Code, §§ 139.5, 6200-6208. 

State Compensation Ins. Fund v. Workers’ 

Comp. Appeals Bd., 152 Cal.Rptr. 153, 88 
Cal.App.3d 43. 


Cal.App. 4 Dist. 1974. Under scope of ju- 
dicial review in workmen’s compensation cases, 
court is to review entire record to determine 
whether conclusion of Workmen's Compensa- 
tion Appeals Board is supported by substantial 
evidence. 

Greenberg v. Workmen's Comp. Appeals 

Bd., 112 Cal.Rptr. 626, 37 Cal.App.3d 
coo 


©1912. Questions considered. 


Library references 
C.J.S. Workmen’s Compensation § 753. 


Cal. 1983. Where Workers’ Compensation 
Appeals Board, upon petition to reopen com- 
pensation proceeding, focused primarily upon 
whether decision of Rehabilitation Bureau con- 
stituted prima facie good cause to reopen case 
for purpose of altering permanent disability 
rating, it was not only appropriate but neces- 
sary for Supreme Court to review such issue on 
appeal, notwithstanding that Board also based 
its decision not to reopen case upon petitioner's 
failure to appeal adverse Bureau determination. 

Leboeuf v. Workers’ Comp. Appeals Bd., 

666 P.2d 989, 193 Cal.Rptr. 547, 34 
Cal.3d 234. 


Cal.App. 1 Dist. 1978. In reviewing award 
of Workers’ Compensation Appeals Board, 
Court of Appeal must consider entire record 
and award is to be upheld only if it is based on 
substantial evidence in record taken as a whole. 

American Smelting & Refining Co. v. Work- 

ers’ Comp. Appeals Bd., 144 Cal.Rptr. 
898, 79 Cal.App.3d 615. 
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Cal.App. 2 Dist. 1968. Whether — work- 
men’s compensation insurer's liability, as be- 
tween itself and carriers for other successive 
employers, should be measured by full period of 
claimant’s employment by company insured or 
by two days on which it was dusty, could not be 
settled in proceeding by one insurer to review— 
determination that claimant's pulmonary infec- 
tion was caused by air-borne spores at work 
without presence of the two other insurers be- 
fore the court, but was to be settled in appropri- 
ate apportionment proceedings in which all 
insurers were before the court. West's Ann.La- 
bor Code, § 5500.5. 

Cypress Ins. Co. v. Workmen's Compensa- 

tion Appeals Bd., 71 Cal.Rptr. 915, 266 
Cal.App.2d 196. 


Cal.App. 3 Dist. 1968. Where workmen's 
compensation claimant's petition for review as- 
serted existence of jurisdiction of appeals board 
to award relief under section of Labor Code 
pertaining to institution of proceedings for ad- 
ditional compensation only, and response of 
appeals board and oral argument discussed 
section pertaining to continuing jurisdiction of 
appeals board as well, reviewing court could 
consider both sections without unfairness to 
either side. West's Ann.Labor Code, 8§ 5410, 
5803, 5804. 

Beaida v. Workmen’s Compensation Ap- 

peals. Bd, 69 Cal Rptr. 516, 263 Cal. 
App.2d 204. 


Cal.App. 4 Dist. 1985. In view of fact that 
Workers’ Compensation Appeals Board’s deci- 
sion denying petition for reconsideration follow- 
ing denial of workers’ compensation benefits 
did not comply with statutory requirements, 
question whether its decision was supported by 
substantial evidence would not be considered. 
West's Ann.Cal.Labor Code § 5908.5. 

Painter v. Workers’ Comp. Appeals Bd., 212 

Cal.Rptr. 354, 166 Cal.App.3d 264. 


©1913. Review when facts not found or insuf- 
ficiently found. 


Library references 
C.J.S. Workmen’s Compensation § 754. 


Cal. 1953. Where petitioner sought review 
of order awarding him workmen’s compensa- 
tion benefits for injuries sustained as police 
officer of city, and petitioner complained that 
credit was improperly allowed city, and validity 
of credit depended upon whether petitioner 
contributed to pension for which credit was 
allowed and whether as result of credit petition- 
er was required to pay part of costs of his 
compensation in violation of statute, and there 
was no evidence or findings on matters determi- 
native of such question, court would not at- 


tempt to pass upon claim of city that petitioner 
did not contribute to pension he received. 
Healy v. Industrial Acc. Commission, 258 
P.2d 1, 41 Cal.2d 118. 


Cal.App. 4 Dist. 1985. Where there is a 
failure to comply with statute requiring Work- 
ers’ Compensation Appeals Board decision to 
state the evidence relied upon and specify in 
detail the reasons for decision, appellate review 
of substantive questions is not appropriate. 
West's Ann.Cal.Labor Code § 5908.5. 

Painter v. Workers’ Comp. Appeals Bd., 212 

Cal.Rptr. 354, 166 Cal.App.3d 264. 


©1914. Trial de novo in general. 


Library references 
C.J.S. Workmen's Compensation § 765. 


Cal.App. 2 Dist. 2001. Because the Work- 
ers’ Compensation Appeals Board lacks the au- 
thority to declare a statute unconstitutional, the 
standard of review is de novo. West's Ann.Cal. 
Const, Art Si sios 

Niedle v. W.C.A.B., 104 Cal.Rptr.2d 534, 87 

Cal.App.4th 283, 87 Cal.App.4th 1378C, 
as modified, and review denied. 


©1915-1929. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen’s Compensation. 


©1925. Trial on trial de novo. 
1930. —— Findings. 


Cal.App. 1 Dist. 1956. Where Commission 
mistakenly found that defendant had made gen- 
eral appearance in workmen’s compensation 
proceeding, but did not make finding with re- 
gard to whether single contract of employment 
made by defendant in state established sufficient 
contact or presence to justify service of process 
by mail, reviewing court would not make find- 
ing with regard to whether defendant was doing 
business in state, within purview of statutes 
providing for service of process upon foreign 
corporations. West's Ann.Labor Code, § 5305. 

Braden Copper Co. v. Industrial Acc. Com- 

mission, 305 P.2d 222, 147 Cal.App.2d 
205. 


1931-1932. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1933. Errors waived in appellate tribunal. 


Library references 
C.J.S. Workmen’s Compensation § 755. 
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Cal. 1971. Court would not consider issue 
of wilful misconduct of employer with respect to 
insurance investigator's obtaining motion pic- 
ture evidence of activities of claimant of disabil- 
ity benefits where appeals board had upheld 
referee's refusal to consider actions of insurance 
investigator as wilful misconduct of the employ- 
er and claimant did not raise issue in petition 
for writ of review or in petition for hearing. 
West’s Ann.Labor Code, §§ 3850, subd. (b), 
4553. 

Redner v. Workmen’s Comp. Appeals Bd., 

485 P.2d 799, 95 Cal.Rptr. 447, 5 Cal.3d 
83. 


Cal.App. 3 Dist. 1998. Workers’ compen- 
sation claimant who failed to raise argument in 
petition for rehearing before the Workers’ Com- 
pensation Appeals Board could not pursue it on 
writ of review before the Court of Appeal. 

Gonzales v. Workers’ Comp. Appeals Bd., 

81 Cal.Rptr.2d 54, 68 Cal.App.4th 843, as 
modified on denial of rehearing, and re- 
view denied. 


€=1934. Parties entitled to allege error. 


Library references 
C.J.S. Workmen’s Compensation § 756. 


Cal. 1965. Where referee found that em- 
ployee had sustained disability as result of his 
employment with two successive employers, 
both employers should have been held fully 
liable to employee and referee’s apportionment 
should have applied only to employers as be- 
tween themselves, but since employee did not 
seek review, Supreme Court could not cure the 
error. 

Fibreboard Paper Prod. Corp. v. Industrial 

Acc. Com’n, 403 P.2d 133, 45 Cal.Rptr. 5, 
63 Cal.2d 65. 


1935. Presumptions and burden of showing 
error. 


Library references 
C.J.S. Workmen's Compensation § 757. 


Cal. 1991. Workers’ Compensation Ap- 
peals Board’s (WCAB) interpretation of its juris- 
dictional authority to grant new and further 
temporary disability is entitled to significant 
respect upon judicial review. 


Nickelsberg v. Workers’ Comp. Appeals 
Bd., 814 P.2d 1328, 285 Cal.Rptr. 86, 54 
Cal.3d 288. 


Cal. 1970. Reviewing court must consider 
entire record in a workmen's compensation 
case and may not isolate only the evidence 
which supports the Board’s findings and thus 


disregard relevant evidence in the record. 
West’s Ann.Labor Code, § 5952. 
LeVesque v. Workmen’s Comp. App. Bd., 
463 P.2d 432, 83 Cal.Rptr. 208, 1 Cal.3d 
627. 


Cal. 1968. Findings of Workmen's Com- 
pensation Appeals Board must be liberally inter- 
preted in favor of sustaining an award, and even 
if findings are inadequate for uncertainty they 
will be upheld if they can be made certain by 
reference to record. 

Jones v. Workmen’s Compensation Appeals 

Bd., 439 P.2d 648, 67 Cal.Rptr. 544, 68 
Cal.2d 476. 


Conflicts in evidence must be resolved in 
favor of Workmen's Compensation Appeals 
Board and if there is any evidence in their 
support the findings will not be disturbed on 
appeal. 

Jones v. Workmen’s Compensation Appeals 

Bd., 439 P.2d 648, 67 Cal.Rptr. 544, 68 
Cal.2d 476. 


Cal. 1967. Conflicts in evidence must be 
resolved in favor of industrial accident commis- 
sion and its findings will not be disturbed on 
appeal if there is any evidence in their support. 

Travelers Ins. Co. v. Workmen's Compensa- 

tion Appeals Bd., 434 P.2d 992, 64 Cal. 
Rptr. 440, 68 Cal.2d 7. 


Cal. 1966. Conflicts in evidence in work- 
men's compensation proceeding must be re- 
solved in favor of Industrial Accident Commis- 
sion. 

Reynolds Elec. & Engineering Co. v. Work- 

men’s Compensation Appeals Bd., 421 
Pi2d 102) 55) Gal:Rptr. 254, 65, Cal od 
438. 


Cal. 1966. Conflicts in evidence must be 
resolved in favor of Industrial Accident Com- 
mission and its findings will not be disturbed on 
appeal if there is any evidence in their support. 

Reynolds Elec. & Engineering Co. v. Work- 

men’s Compensation Appeals Bd., 421 
P.2d 96, 55 Cal.Rptr. 248, 65 Cal.2d 429. 


Cal. 1965. Findings of Industrial Accident 
Commission must be liberally interpreted in 
favor of sustaining award, and even if findings 
are inadequate for uncertainty they will be up- 
held if they can be made certain by reference to 
record. 

Rogers Materials Co. v. Industrial Acc. 

Commission, 408 P.2d 737, 48 Cal.Rptr. 
lao soar Gale cdeiiin, 


Conflicts in evidence must be resolved in 
favor of findings of Industrial Accident Commis- 
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sion, and if there is any evidence in their sup- 
port, findings will not be disturbed on appeal. 
Rogers Materials Co. v. Industrial Acc. 
Commission, 408 P.2d 737, 48 Cal.Rptr. 

129, 63 Cal.2d 717. 


Cal. 1965. The Supreme Court would pre- 
sume that Industrial Accident Commission 
made its decision on the entire record before it. 

Fibreboard Paper Prod. Corp. v. Industrial 

Acc. Com’n, 403 P.2d 133, 45 Cal.Rptr. 5, 
63 Cal.2d 65. 


Cal. 1957. Upon review of award of com- 
pensation to employee, Supreme Court would 
be required to view evidence most favorably to 
sustaining finding of commission, and to disre- 
gard conflicting evidence. 

Douglas Aircraft Co. v. Industrial Acc. 

Commission, 306 P.2d 425, 47 Cal.2d 
903. 


Cal. 1953. Findings of Industrial Accident 
Commission must be interpreted liberally in 
favor of sustaining an award, even where refer- 
ence to the record is required. 

Hawaiian Pineapple Co. v. Industrial Acc. 

Commission, 255 P.2d 431, 40 Cal.2d 
656. 


Cal. 1953. Findings of the Industrial Acci- 
dent Commission must be interpreted liberally 
in favor of sustaining an award, and even if a 
finding, by itself, is inadequate for uncertainty, 
it will still be upheld if it can be made certain by 
reference to the record. 

Mercer-Fraser Co. v. Industrial Acc. Com- 

mission, 251 P.2d 955, 40 Cal.2d 102. 


Cal.App. 1 Dist. 2000. The Court of Appeal 
must determine whether the evidence, when 
viewed in light of the entire record, supports the 
award of the Workers’ Compensation Appeals 
Board. West's Ann.Cal.Labor Code § 5952. 

Smith v. Workers’ Comp. Appeals Bd., 94 

Cal.Rptr.2d 186, 79 Cal.App.4th 530, re- 
view denied. 


Cal.App. 1 Dist. 1971. Reviewing court ex- 
amines the entire record to determine whether 
order, decision or award of Workmen's Com- 
pensation Appeals Board is supported by sub- 
stantial evidence; review is not limited to sim- 
ply isolating evidence which supports the board 
and ignoring other relevant facts of record 
which rebut or explain that evidence. West's 
Ann.Labor Code, § 5952. 

Vela v. Workmen's Comp. Appeals Bd., 99 

Cal.Rptr. 387, 22 Cal.App.3d 513. 


Cal.App. 1 Dist. 1971. In proceeding for 
annulment of order of workmen's compensation 
appeals board allowing employer's compensa- 
tion carrier a credit against its liability for 
compensation benefits for employee's net recov- 
ery of general damages in third-party action, 


Court of Appeal was entitled to presume that 
trial court in third-party action properly fol- 
lowed established law and reduced employee's 


judgment against third party by amount of 


workmen's compensation which he recovered 
from his employer who was found to be concur- 
rently negligent in absence of contrary evidence. 
West's Ann.Evid.Code, §§ 605, 606, 660, 664, 
666. 
Serrano v. Workmen's Comp. Appeals Bd., 
94 Cal.Rptr. 511, 16 Cal.App.3d 787. 


Cal.App. 1 Dist. 1962. On appeal from an 
award of workmen’s compensation, evidence 
would be viewed in manner most favorable to 
applicant. 

W. P. Fuller & Co. v. Industrial Acc. Com- 

mission, 27 Cal.Rptr. 401, 211 Cal.App.2d 
9. 


Cal.App. 2 Dist. 2000. In resolving the pe- 
tition for writ of review, the Court of Appeal 
must determine whether the evidence, when 
reviewed in the light of the entire record, sup- 
ports the Workers’ Compensation Appeals 
Board's (WCAB) decision and in doing so, the 
Court must consider the weight or persuasive- 
ness of all the evidence, not just whether there 
is substantial evidence in favor of the respon- 
dent. 

Sakotas v. W.C.A.B., 95 Cal.Rptr.2d 153, 80 

Cal.App.4th 262, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1998. In considering a pe- 
tition for writ of review of a decision of the 
Workers’ Compensation Appeals Board 
(WCAB), Court of Appeal must determine 
whether the evidence, when viewed in light of 
the entire record, supports the award of the 
WCAB. 

Keulen v. Workers’ Comp. Appeals Bd., 78 

Cal.Rptr.2d 500, 66 Cal.App.4th 1089, as 
modified. 


Cal.App. 2 Dist. 1983. Workers’ Compen- 
sation Appeals Board’s decision to uphold work- 
ers’ compensation judge will not be disturbed 
where supported by substantial evidence or fair- 
ly drawn inferences, and all reasonable doubts 
are to be resolved in favor of employee. 

Georgia-Pacific Corp. v. Workers’ Comp. 

Appeals Bd., 192 Cal.Rptr. 643, 144 Cal. 
App.3d 72. 


Cal.App. 2 Dist. 1967. Court could not as- 
sume, in support of award based on 144% 
disability, which was sustained by workmen's 
compensation appeals board, that upon recon- 
sideration the board rejected referee's statement 
of disability, found a different combination of 
disabilities which it did not identify and then in 
the exercise of its discretion made a percentage 
rating in accordance with the facts as it found 
them in view of express statement of the appeals 
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board that it found disability exactly as de- 
scribed in the referee’s instruction. 
Fidelity & Cas. Co. of New York v. Work- 
men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


Cal.App. 2 Dist. 1963. In absence of any 
evidence regarding service of notice of award of 
Industrial Commission on alleged employer, 
court could not presume that notice of order 
was ever given to alleged employer until his 
admitted receipt of later correction of order, 
and twenty day period for filing petition for 
reconsideration could not be regarded as having 
commenced running until that later date. 
West’s Ann.Labor Code, § 5903; West’s Ann. 
Code Civ.Proc. § 1013. 

Taylor v. Industrial Acc. Commission, 30 

Cal.Rptr. 877, 216 Cal.App.2d 466. 


Cal.App. 2 Dist. 1961. On review of work- 
men’s compensation award to employee, evi- 
dence and reasonable inferences to be drawn 
therefrom were required to be reviewed in light 
most favorable to employee. 

American Can Co. v. Industrial Acc. Com- 

mission, 16 Cal.Rptr. 424, 196 Cal.App.2d 
445. 


Cal.App. 2 Dist. 1957. All presumptions 
are to be indulged in favor of validity of com- 
pensation proceedings. 

Havel v. Industrial Acc. Commission of 

Cal., 316 P.2d 680, 154 Cal.App.2d 737. 


Cal.App. 3 Dist. 1966. Workmen's com- 
pensation award will be annulled only in ab- 
sence of substantial evidence to support it, and 
court will indulge all reasonable inferences 
which may be drawn from record to sustain 
commission's findings. 

Pacific Emp. Ins. Group v. Workmen's 

Compensation Appeals Bd., 55 Cal.Rptr. 
176, 247 Cal.App.2d 102. 


All reasonable inferences must be indulged 
in to support findings of Workmen's Compensa- 
tion Commission, but reasonable probability, 
not absolute certainty, is all that is required. 
West's Ann.Labor Code, § 5952. 

Pacific Emp. Ins. Group v. Workmen's 

Compensation Appeals Bd., 55 Cal.Rptr. 
176, 247 Cal.App.2d 102, 


Cal.App. 3 Dist. 1960. On appeal from ref- 
ormation of workmen’s compensation policy 
which had effect of making insurer liable for 
injuries sustained by an employee who was a 
relative of insured, District Court of Appeal 
could not assume that Industrial Accident Com- 
mission found that insurer was estopped to 
deny that policy covered employee-relative be- 
cause insurer did not return premium payments 
which were calculated upon a payroll which 
included payments made to the employee-rela- 
tive, and audits made by the insurer should 


have disclosed that the relative was employed, 
where the commission made no finding as to 
estoppel and purported to base its award on a 
reformation of the policy which excluded cover- 
age to relatives of the employer unless they 
were specifically mentioned by endorsement or 
their names were written in as insureds on face 
of policy. 
Industrial Indem. Co. v. Industrial Acc. 
Commission, 2 Cal.Rptr. 876, 178 Cal. 
App.2d 422. 


Cal.App. 3 Dist. 1955. Where the Industri- 
al Commission heard medical evidence as well 
as employee’s own testimony, in the absence of 
any showing other than employee's statement 
that commission failed to consider evidence 
relating to nature of his injury and his age and 
occupation in determining his permanent dis- 
ability rating, commission was presumed to 
have made its workmen’s compensation deci- 
sion on all the evidence. West’s Ann.Labor 
Code, § 4660(a). 

Vincent v. Industrial Acc. Commission, 289 

P.2d 246, 136 Cal.App.2d 679. 


Cal.App. 4 Dist. 1999. In reviewing deci- 
sion of the Workers’ Compensation Appeals 
Board (WCAB), the Court of Appeal must deter- 
mine whether the evidence, when viewed in 
light of the entire record, supports the award of 
the WCAB; the Court may not reweigh the 
evidence or decide disputed questions of fact. 
West's Ann.Cal.Labor Code § 5952. 

Williams v. Workers’ Comp. Appeals Bd., 

88 Cal.Rptr.2d 798, 74 Cal.App.4th 1260, 
review denied. 


Cal.App. 4 Dist. 1966. In proceeding to re- 
view order of Workmen’s Compensation Ap- 
peals Board, that version of evidence which 
supports award must be accepted by District 
Court of Appeal. 

Smith v. Workmen's Compensation Appeals 

Bd., 53 Cal.Rptr. 816, 245 Cal.App.2d 
292. 


Cal.App. 5 Dist. 1968. Conflicts in evi- 
dence must be resolved in favor of findings of 
Workmen's Compensation Appeals Board and 
its findings will not be disturbed on appeal if 
there exists any evidence in their support. 
West's Ann.Labor Code, §§ 3203, 4663. 

Peterson v. Workmen's Compensation Ap- 

peals Bd., 72 Cal.Rptr. 545, 266 Cal. 
App.2d 818. 


Cal.App. 5 Dist. 1968. On review, conflicts 
in evidence must be resolved in favor of Work- 
men’s Compensation Appeals Board's findings, 
and its factual determinations, though contrary 
to referee's, cannot be disturbed unless they are 
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not supported by substantial evidence. 
Ann.Labor Code, § 5907, 
Buescher v. Workmen’s Compensation Ap- 
peals Bd., 71 Cal.Rptr. 405, 265 Cal. 
App.2d 520. 


Cal.App. 5 Dist. 1963. A reviewing court 
owes the duty to draw all reasonable inferences 
which the record justifies in order to sustain 
findings of the Industrial Accident Commission. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 34 Cal.Rptr. 206, 221 Cal.App.2d 
140. 


West's 


1936. Discretion. 


Library references 
C.J.S. Workmen's Compensation § 758. 


Cal.App. 1 Dist. 1969. Selection and set- 
ting forth of factors of disability which are to be 
the basis of a disability rating, and determina- 
tion of percentage of disability attributable to an 
injury, are matters for the sound discretion of 
Workmen's Compensation Appeals Board. 
West's Ann.Labor Code, § 4660. 

Gaiera v. Workmen’s Compensation Ap- 

peals Bd., 76 Cal.Rptr. 656, 271 Cal. 
App.2d 246. 


Cal.App. 1 Dist. 1964. Determination of 
percentage of disability attributable to industrial 
injury is within sound discretion of Industrial 
Accident Commission. 

Subsequent Injuries Fund v. Industrial Acc. 

Commission, 37 Cal.Rptr. 844, 226 Cal. 
App.2d 136. 


Cal.App. 2 Dist. 1968. Ordinarily, determi- 
nation of disability is left to sound discretion of 
Commission to be exercised in view of all cir- 
cumstances. West's Ann.Labor Code, § 4660. 

Mann v. Workmen's Compensation Appeals 

Board, 71 Cal.Rptr. 237, 265 Cal.App.2d 
ELEP 


Cal.App. 4 Dist. 1999. Workers’ Compen- 
sation Appeals Board’s allowing a claimant to 
introduce the latest report of a physician, and to 
present the testimony of a witness, neither of 
which had been disclosed at the time of a 
mandatory settlement conference (MSC), was 
an abuse of discretion; clear and explicit lan- 
guage of the statute barring the admission of 
evidence not disclosed or obtained after MSC 
prevailed over the more amorphous powers 
under statutes authorizing Board to cause testi- 
mony to be taken, and to direct the taking of 
additional evidence. West's Ann.Cal.Labor 
Code §§ 5502(d)(3), 5701, 5906. 

San Bernardino Community Hospital v. 

Workers’ Comp. Appeals Bd., 88 Cal. 
Rptr.2d 516, 74 Cal.App.4th 928. 


Workers’ Compensation Appeals Board 
abuses its discretion when it purports to exer- 


cise its power to develop the record with new 
evidence to relieve a party from statutory sanc- 
tions for failure to disclose evidence at manda- 
tory settlement conference (MSC), in the ab- 
sence of a showing of statutory good cause. 
West's Ann.Cal.Labor Code §§ 5502(d)(3), 5701, 
5906. 
San Bernardino Community Hospital v. 
Workers’ Comp. Appeals Bd., 88 Cal. 
Rptr.2d 516, 74 Cal.App.4th 928. 


©1937. Harmless error. 
Library references 
C.J.S. Workmen's Compensation § 759. 


Cal. 1961. Industrial Accident Commis- 
sion’s informal use of rating bureau’s opinions 
at disability hearing was error, but not prejudi- 
cial where award was clearly based on second 
recommended rating, which was formally no- 
ticed and served, where carrier was allowed to 
cross-examine rating expert and introduce re- 
buttal evidence with respect to his report, and 
could have accomplished nothing in hearing on 
informal report which it was not permitted to 
accomplish in hearing on formal report. 

Allied Compensation Ins. Co. v. Industrial 

Acc. Commission, 367 P.2d 409, 17 Cal. 
Rptr, 8i7; 57 Cal2d 115: 


Cal. 1956. In compensation proceeding, 
refusal to admit a letter written by an officer of 
the employer to the petitioner’s counsel contain- 
ing an admission that the petitioner’s activities 
when injured were within the scope of her 
employment was error, but not prejudicial in 
view of later testimony. West’s Ann.Labor Code, 
§ 5708. 

Reinert v. Industrial Acc. Commission, 294 

P.2d 713, 46 Cal.2d 349, 


Cal.App. 1 Dist. 1974. Whether proceed- 
ing in reconsideration of workmen's compensa- 
tion claim pursuant to order of appeals board 
be considered as continuous or as requiring 
trial de novo, there was no prejudicial error by 
reference to material which was before the 
referee at the earlier hearings but which was 
not brought to the attention of the second refer- 
ee in the later hearings ordered on reconsidera- 
tion of claim where all the material referred to 
by the first referee with exception of the report 
of one physician was introduced in evidence at 
the second hearing. West's Ann.Labor Code, 
§§ 5708, 5906. 

Mantel v. Workmen’s Comp. Appeals Bd., 

112 Cal.Rptr. 855, 37 Cal.App.3d 739. 


Cal.App. 2 Dist. 1980. Although trial 
court’s conclusion of law in workers’ compensa- 
tion proceeding that real estate salesperson was 
independent contractor was incorrect, there 
was substantial evidence presented to sustain 
conclusion that real estate salesperson was not 
employee of real estate broker for purposes of 


For legislative history of cited statutes, see West’s Annotated California Codes 


1937 


WORKERS’ COMPENSATION 


44A Cal D 2d—208 


For later cases see same Topic and Key Number in Pocket Part 


worker’s compensation insurance. West's 
Ann.Labor Code, §§ 2295, 3300, 3351, 3353, 
3357; West’s Ann.Bus. & Prof.Code, § 10177(h). 
Payne v. White House Properties, Inc., 169 
Cal.Rptr. 373, 112 Cal.App.3d 465. 


Cal.App. 3 Dist. 1959. Where after grant- 
ing of a petition to reopen a final decision in a 
workmen’s compensation case was made upon 
evidence substantially different from that which 
was before the commission on its prior decision, 
and the final decision was in accord with the 
full record, award would not be set aside, even 
though there might not have been a strict com- 
pliance with procedural rules in regard to the 
reopening. 

Fidelity & Cas. Co. of N.Y. v. Industrial Acc. 

Commission, | Cal.Rptr. 567, 176 Cal. 
App.2d 541. 


Cal.App. 4 Dist. 1985. Even assuming 
claimant was aware of evidentiary basis for 
Workers’ Compensation Appeals Board’s deci- 
sion denying her petition for reconsideration 
following denial of workers’ compensation ben- 
efits, there was nonetheless prejudice because 
order did not demonstrate that board properly 
performed its function or permitted effective 
review. West's Ann.Cal.Labor Code § 5908.5. 

Painter v. Workers’ Comp. Appeals Bd., 212 

Cal.Rptr. 354, 166 Cal.App.3d 264. 


Cal.App. 5 Dist. 1998. Failure to allow 
employer to call injured worker as witness at 
mandatory settlement conference in workers’ 
compensation proceeding, on ground that work- 
er had been disclosed as witness only by his 
own attorney, who ultimately chose to submit 
case on the record, and not by employer, was 
reversible error requiring annulment of work- 
ers’ compensation award; under the circum- 
stances, it was impossible to say whether cross- 
examination of worker by employer might not 
have had some bearing on workers’ compensa- 
tion award. West's Ann.Cal.Labor Code 
§ 5502(d)(3). 

Dole Bakersfield, Inc. v. Workers’ Comp. 

Appeals Bd., 75 Cal.Rptr.2d 836, 64 Cal. 
App.4th 1273. 


Cal.App. 5 Dist. 1982. Awards of Workers’ 
Compensation Appeals Board are subject to 
those general legal principles which circum- 
scribe and regulate judgments of all judicial 
tribunals; accordingly, they must be sufficiently 
certain to permit enforcement and serious un- 
certainty may be reversible error. 

Toccalino v. Workers, 180 Cal.Rptr. 427, 

128 Cal.App.3d 543. 
12A. QUESTIONS OF LAW OR FACT, 
FINDINGS, AND VERDICT. 
©1938-1939. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 


C.J.S. Workmen's Compensation. 


€=1939. Review of decision of department, 
commission, board, officer, or arbi- 
trator. 


1939.1. In general; questions of law or 


fact. 

S.D.Cal. 1951. Decisions of deputy com- 
missioners of labor department bureau of em- 
ployees’ compensation allowing compensation 
claim under Longshoremen’s Compensation Act 
after treating it factually throughout as recur- 
rent and in a pending and transitory status, are 
tantamount to findings that claim was not 
barred at time of hearing or of issuance of 
compensation order and constitute fact find- 
ings, which cannot be disturbed by district 
court on employer's and insurer’s motion for 
judgment on pleadings in their suit to enjoin 
enforcement of order. Longshoremen’s and 
Harbor Worker’s Compensation Act, §§ 1 et 
Seq. 22).39 U.S:G,A..88 901, etiseqr, 922; 

Crescent Wharf & Warehouse Co. v. Pills- 

bury, 99 F.Supp. 596. 


Cal. 2000. Supreme Court is not bound by 
the Workers’ Compensation Appeals Board's 
decision on questions of law, but instead under- 
takes de novo review. 

Barnes v. Workers’ Compensation Appeals 

Bd., 2 P.3d 1180, 97 Cal.Rptr.2d 638, 23 
Cal.4th 679. 


Cal. 1956. Where there is no real dispute 
as to facts, the question of whether an injury 
was suffered in course of employment is one of 
law and a purported finding of fact on that 
question is not binding on the appellate court. 

Reinert v. Industrial Acc. Commission, 294 

P.2d 713, 46 Cal.2d 349. 


In proceeding to recover compensation by a 
recreational director engaged in Girl Scout 
work for injuries sustained while riding horse- 
back, where it was the employment which cre- 
ated the conditions which brought the petitioner 
to engage in the recreational activity of horse- 
back riding, the question whether injuries were 
compensable was one of law for the Supreme 
Court to decide, and the finding of the Industri- 
al Commission was not conclusive. 

Reinert v. Industrial Acc. Commission, 294 

P.2d 713, 46 Cal.2d 349. 


Cal.App. 1 Dist. 2000. Questions of statu- 
tory interpretation are for the Court of Appeal 
to decide in workers’ compensation case. 
West's Ann.Cal.Labor Code § 5952. 

Smith v. Workers’ Comp. Appeals Bd., 94 

Cal.Rptr.2d 186, 79 Cal.App.4th 530, re- 
view denied. 


Cal.App. 1 Dist. 1983. © Where Workers’ 
Compensation Appeals Board interpretation of 
statutory presumption of industrial cause of 
heart disease of fire fighter was clearly errone- 
ous, court would not defer to the Board's inter- 
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pretation of the statute which it administers. 
West's Ann.Cal.Labor Code § 3212. 
Taylor v. Workers’ Comp. Appeals Bd., 196 
Cal.Rptr. 182, 148 Cal.App.3d 678. 


Cal.App. 1 Dist. 1968. Where Workmen's 
Compensation Appeals Board’s findings have 
applied incorrect test of causation, the substan- 
tial evidence rule does not prevent review and 
annulment of the award. 

Bingham v. Workmen's Compensation Ap- 

peals Bd., 68 Cal.Rptr. 410, 261 Cal. 
App.2d 842. 


Cal.App. 1 Dist. 1964. Whether injury to 
workmen's compensation claimant is perma- 
nent is fact question for determination of Indus- 
trial Accident Commission, and the determina- 
tion is final and conclusive if supported by any 
substantial evidence. West’s Ann.Labor Code, 
§ 4751. 

Subsequent Injuries Fund v. Industrial Acc. 

Commission, 37 Cal.Rptr. 844, 226 Cal. 


App.2d 136. 
Cal.App. 1 Dist. 1960. Where deceased 
employee committed suicide subsequent to 


stress situations arising out of and occurring in 
course of employment which precipitated ner- 
vous breakdown and manic depressive psycho- 
sis, question was whether there was substantial 
evidence that the act of suicide was “‘intention- 
ally self-inflicted’’ within meaning of statute 
prohibiting recovery for intentionally self-inflict- 
ed injuries. West's Ann.Labor Code, § 3600. 

Burnight v. Industrial Acc. Commission, 5 

Cal.Rptr. 786, 181 Cal.App.2d 816. 


Cal.App. 1 Dist. 1951. Percentage of total 
permanent disability sustained by employee 
presents question of fact, and commission's de- 
cision thereon in compensation proceedings is 
not subject to review by courts unless palpably 
contrary to undisputed evidence, and court has 
no power to disturb such action provided there 
was any evidence before commission to justify 
such finding. 

New Amsterdam Cas. Co. v. Industrial Acc. 

Commission of Cal., 238 P.2d 1046, 108 
Cal.App.2d 502. 


Cal.App. 1 Dist. 1951. Conclusion of In- 
dustrial Accident Commission on question of 
permanency of injury in compensation proceed- 
ing, is a determination of a question of fact and 
is not subject to review by courts, unless palpa- 
bly contrary to undisputed evidence. 

Sweeney v. Industrial Acc. Commission, 

236 P.2d 651, 107 Cal.App.2d 155. 


Cal.App. 1 Dist. 1951. The determination 
of percentage of disability of employee is a 
question of fact and is left to the discretion of 
the Industrial Accident Commission, and its 
determination is not subject to review unless 


palpably contrary to undisputed fact. West's 
Ann.Labor Code, § 4660. 

Bethlehem Pacific Coast Steel Corporation 

v. Industrial Accident Commission, 235 


P.2d 125, 106 Cal.App.2d 373. 


Cal.App. 2 Dist. 2001. In workers’ com- 
pensation appeals, interpretation of a governing 
statute is ultiinately a question of law for the 
reviewing court, even though the Workers’ 
Compensation Appeals Board’s (WCAB) con- 
struction is entitled to great weight unless clear- 
ly erroneous. 

Gangwish v. Workers’ Compensation Ap- 

peals Bd., 108 Cal.Rptr.2d 1, 89 Cal. 
App.4th 1284, as modified. 


Cal.App. 2 Dist. 2000. Application to es- 
tablished facts of workers’ compensation provi- 
sions setting limitations period for seeking voca- 
tional rehabilitation benefits was a matter of 
law subject to de novo judicial review. West's 
Ann.Cal.Labor Code §§ 5405.5, 5410. 

Martinez v. W.C.A.B., 101 Cal.Rptr.2d 406, 

84 Cal.App.4th 1079. 


Cal.App. 2 Dist. 2000. A purported finding 
of fact on a question of law is not binding on the 
Court of Appeal when reviewing a decision of 
the Workers’ Compensation Appeals Board 
(WCAB). 

Moulton v. Workers’ Compensation Appeals 

Bd., 101 Cal.Rptr.2d 175, 84 Cal.App.4th 
837. 


Cal.App. 2 Dist. 2000. Questions of statu- 
tory interpretation are for the Court of Appeal 
to decide on review in workers’ compensation 
case. 

Tenet/Centinela Hosp. Medical Center v. 
Worker’s Compensation Appeals Bd., 95 
Cal.Rptr.2d 858, 80 Cal.App.4th 1041, 
review denied. 


Cal.App. 2 Dist. 2000. While the Court of 
Appeal accords significant respect to the Work- 
ers’ Compensation Appeals Board’s (WCAB'’s) 
interpretation of the workers’ compensation 
statutes, the Court of Appeal independently re- 
views WCAB’s conclusions on questions of law. 

Del Taco v. Workers’ Comp. Appeals Bd., 

94 Cal.Rptr.2d 825, 79 Cal.App.4th 1437, 
review denied. 


Cal.App. 2 Dist. 2000. The Workers’ Com- 
pensation Appeals Board’s conclusions on ques- 
tions of law do not bind the Court of Appeal. 

Kuykendall v. Workers’ Comp. Appeals Bd., 

94 Cal.Rptr.2d 130, 79 Cal.App.4th 396. 


Cal.App. 2 Dist. 1998. In considering peti- 
tion for writ of review of decision of Workers’ 
Compensation Appeals Board, questions of stat- 
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utory interpretation are for Court of Appeal to 
decide. 
Keulen v. Workers’ Comp. Appeals Bd., 78 
Cal.Rptr.2d 500, 66 Cal.App.4th 1089, as 
modified. 


Cal.App. 2 Dist. 1998. Legal issues estab- 
lished by undisputed facts are within purview of 
appellate court, on appeal from decision of the 
Workers’ Compensation Appeals Board 
(WCAB). West’s Ann.Cal.Labor Code § 5952. 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 78 Cal.Rptr.2d 448, 66 Cal. 
App.4th 1154. 


Cal.App. 2 Dist. 1998. Questions of statu- 
tory interpretation are for Court of Appeal to 
decide independently in reviewing an award by 
Workers’ Compensation Appeals Board. 

Johnson v. Workers’ Comp. Appeals Bd., 76 

Cal.Rptr.2d 422, 65 Cal.App.4th 197. 


Cal.App. 2 Dist. 1997. Questions of statu- 
tory interpretation are for Court of Appeal to 
make when it considers petition for writ of 
review of decision of the Workers’ Compensa- 
tion Appeals Board (WCAB). 

Mote v. Workers’ Comp. Appeals Bd., 65 

* Cal.Rptr.2d 806, 56 Cal.App.4th 902, re- 

hearing denied. 


Cal.App. 2 Dist. 1992. Statute making 
Workers’ Compensation Appeals Board’s con- 
clusions and appeals on question of fact final 
did not preclude review of questions of law, 
including whether substantial evidence sup- 
ported finding of Board in light of whole rec- 
ord. West's Ann.Cal.Labor Code § 5953. 

Belmontez v. Workers’ Comp. Appeals Bd., 

9 Cal.Rptr.2d 405, 7 Cal.App.4th 786, 
opinion modified, and review denied. 


Cal.App. 2 Dist. 1989. Final responsibility 
for interpreting workers’ compensation statutes 
rests with courts, not with Workers’ Compensa- 
tion Appeals Board. 

Klee v. Workers’ Comp. Appeals Bd., 260 

Cal.Rptr. 217, 211 Cal.App.3d 1519, re- 
view denied. 


Cal.App. 2 Dist. 1981. The Court of Appeal 
is not bound by the Workers’ Compensation 
Appeals Board's conclusions of law; and where 
pertinent facts are not in dispute, Court of 
Appeals deals only with questions of law. 

Baroid v. Workers’ Comp. Appeals Bd., 175 

Cal.Rptr. 633, 121 Cal.App.3d 558. 


Cal.App. 2 Dist. 1979. On questions of 
law, court is not bound by conclusions of the 
Workers’ Compensation Appeals Board. 

City of Los Angeles vy. Workers’ Comp. 

Appeals Bd., 154 Cal.Rptr. 379, 91 Cal. 
App.3d 759. 


Cal.App. 2 Dist. 1978. In dealing with le- 
gal question, Court of Appeals was not bound by 
conclusion of the Workers’ Compensation Ap- 
peals Board. 

Rhodes v. Workers’ Comp. Appeals Bd., 

148 Cal.Rptr. 713, 84 Cal.App.3d 471. 


Cal.App. 2 Dist. 1971. The gravamen of 
question on review of decision of Workmen's 
Compensation Appeals Board is whether upon 
the Board’s evaluation of the evidence, the 
Board reached a proper conclusion, thus pre- 
senting a question of law. 

Ross v. Workmen’s Comp. Appeals Bd., 99 

Cal.Rptr. 79, 21 Cal.App.3d 949. 


Cal.App. 2 Dist. 1967. Where referee's rat- 
ing of 14/6 percent permanent disability resulted 
from a series of errors and omissions, and as a 
result one factor of disability was included in 
the rating when it should not have been and 
another was not included when it should have 
been, question as to correct percentage of dis- 
ability was not for Court of Appeals but for the 
workmen’s compensation appeals board subject 
to party’s established right to cross-examine and 
offer rebuttal evidence to test the accuracy of 
any rating imposed. West's Ann.Labor Code, 
Sey Se, SPISS), 

Fidelity & Cas. Co. of New York v. Work- 

men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


Cal.App. 2 Dist. 1960. Question of the du- 
ration of an employee's disability is one of fact 
determined by the commission and if there is 
substantial evidence to support the findings and 
orders of the commission the court may not 
substitute its views therefor. 

Southern Counties Gas Co. of Cal. v. Indus- 

trial Acc. Commission, 5 Cal.Rptr. 758, 
182 Cal.App.2d 156. 


Cal.App. 3 Dist. 2000. Where an issue de- 
cided by Workers’ Compensation Appeals Board 
(WCAB) is one of law rather than fact, or 
involves statutory interpretation, Court of Ap- 
peal is not bound by WCAB’s conclusions. 

Sacramento County Office of Educ. v. 

Workers’ Compensation Appeals Bd., 97 
Cal.Rptr.2d 699, 82 Cal.App.4th 107, as 
modified, and rehearing denied. 


Construction of a statute and its applicabili- 
ty to a given situation are matters of law, 
reviewable on appeal from a decision of Work- 
ers’ Compensation Appeals Board. 

Sacramento County Office of Educ. v. 
Workers’ Compensation Appeals Bd., 97 
Cal.Rptr.2d 699, 82 Cal.App.4th 107, as 
modified, and rehearing denied. 


Cal.App. 3 Dist. 2000. Although findings 
by Workers’ Compensation Appeals Board 
(WCAB) on questions of fact are conclusive, the 
construction of a statute and its applicability to 
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a given situation are matters of law that are 
reviewable by the courts, and an erroneous 
interpretation or application of law by WCAB is 
a ground for annulment of WCAB'’s decision. 
West's Ann.Cal.Labor Code § 5953. 
Reeves v. W.C.A.B., 95 Cal.Rptr.2d 74, 80 
Cal.App.4th 22. 


Cal.App. 3 Dist. 1997. Erroneous interpre- 
tation or application of law by Workers’ Com- 
pensation Appeals Board (WCAB) is ground for 
annulment of Board's decision. 

Rex Club v. Workers’ Comp. Appeals Bd., 

62 Cal.Rptr.2d 393, 53 Cal.App.4th 1465. 


Cal.App. 3 Dist. 1996. If applicability of 
“going and coming’ rule, which precludes 
workers’ compensation for injury suffered while 
going to or coming from workplace, turns on 
undisputed facts, it presents question of law 
which reviewing court may consider without 
deference to Workers’ Compensation Appeals 
Board's findings. 

State Lottery Com. v. Workers’ Comp. Ap- 

peals Bd., 57 Cal.Rptr.2d 745, 50 Cal. 
App.4th 311. 


Cal.App. 3 Dist. 1965. Percentage of dis- 
ability is a question of fact and Industrial Acci- 
dent Commission's determination of this fact 
founded upon substantial evidence is binding 
upon reviewing court. 

Janet v. Industrial Acc. Commission, 47 

Cal.Rptr. 829, 238 Cal.App.2d 491. 


Cal.App. 3 Dist. 1952. Whether serious 
and wilful misconduct of employer caused em- 
ployee’s injury is essentially a question of fact 
and commission’s determination will not be 
disturbed if it has any evidentiary support. 
St.1937, p. 281, West’s Ann.Labor Code, § 4553. 

Johnson v. Industrial Acc. Commission, 246 

P.2d 114, 112 Cal.App.2d 363. 


Cal.App. 3 Dist. 1951. Since question of 
whether injury to employee was caused by the 
serious and wilful misconduct of employer is 
essentially a question of fact, determination of 
Industrial Accident Commission will not be dis- 
turbed on review if it has any evidentiary sup- 
port. 
Chick v. Industrial Acc. Commission, 237 

P.2d 8, 107 Cal.App.2d 292. 


Cal.App. 4 Dist. 1999. Questions of statu- 
tory interpretation are for the Court of Appeal 
to decide when reviewing a decision of the 
Workers’ Compensation Appeals Board 
(WCAB); West’s Ann.Cal.Labor Code § 5952. 

Williams v. Workers’ Comp. Appeals Bd., 

88 Cal.Rptr.2d 798, 74 Cal.App.4th 1260, 
review denied. 


Cal.App. 4 Dist. 1994. Court of Appeal is 
not bound by decisions of Workers’ Compensa- 
tion Appeals Board on questions of law. 

Betsworth v. Workers’ Comp. Appeals Bd., 

31 Cal.Rptr.2d 664, 26 Cal.App.4th 586, 
as modified on denial of rehearing. 


Cal.App. 4 Dist. 1984. Review of factual 
findings of the Workers’ Compensation Appeals 
Board is limited to determining whether they 
are supported by substantial evidence, whereas 
purported finding by the Board or its referee on 
question of law is not binding on the appellate 
court. West's Ann.Cal.Labor Code § 5952. 

Meyer v. Workers’ Comp. Appeals Bd., 204 

Cal.Rptr. 74, 157 Cal.App.3d 1036. 


Cal.App. 4 Dist. 1982. Reviewing court is 
not bound by legal conclusions of trier of fact as 
to compensability of injury when facts are not in 
dispute. 

C. L. Pharris Sand & Gravel, Inc. v. Work- 

ers’ Comp. Appeals Bd., 187 Cal.Rptr. 
899, 138 Cal.App.3d 584. 


Cal.App. 4 Dist. 1972. Where Workmen’s 
Compensation Appeals Board adopts report of 
referee in its order denying reconsideration, 
evidence relied upon and reasons for decision 
stated in report of referee are considered those 
of the Board. West's Ann.Labor Code, 
§ 5908.5. 

Moyer v. Workmen’s Comp. Appeals Bd., 

100 Cal.Rptr. 540, 24 Cal.App.3d 650. 


Cal.App. 4 Dist. 1967. Whether employee 
injured in course of “horseplay’’ was acting 
reasonably at time of his injury was a question 
of fact beyond power of reviewing court to 
disturb. - Labor Code, § 3600. 

Argonaut Ins. Co. v. Workmen’s Compensa- 

tion Appeals Bd., 55 Cal.Rptr. 810, 247 
Cal.App.2d 669. 


Cal.App. 5 Dist. 1995. Final responsibility 
for interpreting meaning of workers’ compensa- 
tion statutes rests with courts, not Workers’ 
Compensation Appeals Board. 

Visalia School Dist. v. Workers’ Comp. Ap- 

peals Bd., 47 Cal.Rptr.2d 696, 40 Cal. 
App.4th 1211. 


Cal.App. 5 Dist. 1993. In considering peti- 
tion for writ of review of decision of Workers’ 
Compensation Appeals Board, questions of stat- 
utory interpretation are for Court of Appeal to 
decide. 

Western Growers Ins. Co. v. Workers’ 

Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


For purposes of workers’ compensation, 
liability is legal question determined with refer- 
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ence to statutory scheme, rather than medical 
question. West’s Ann.Cal.Labor Code § 3208.1. 
Western Growers Ins. Co. v. Workers’ 
Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


Cal.App. 5 Dist. 1992. Court of Appeal is 
not bound by Workers’ Compensation Appeals 
Board’s conclusions on questions of law and, 
where the award rests on an erroneous inter- 
pretation of law, it will be annulled. 

Save Mart Stores v. Workers’ Comp. Ap- 

peals Bd., 4 Cal.Rptr.2d 597, 3 Cal. 
App.4th 720, review denied. 


1939.2. Review of fact questions in 
general. 
Cal. 1968. Factual questions raised by 


self-consistent testimony introduced by one par- 
ty alone in workmen’s compensation proceed- 
ing: Is the testimony and other evidence intro- 
duced to be believed? What did the person 
whose statements or writings are introduced 
intend as their meanings? What are the proper 
inferences of fact to be drawn from testimony 
and other evidence? should be resolved in 
favor of board when there is substantial reason 
for doing so. 
McAllister v. Workmen's Compensation Ap- 
peals Bd., 445 P.2d 313, 71 Cal.Rptr. 697, 
69 Cal.2d 408. 


Cal.App. 1 Dist. 1978. Factual determina- 
tions, including credibility of witnesses, are gen- 
erally within domain of administrative law 
judge in workers’ compensation cases; howev- 
er, when contradictory and conflicting evidence 
in record so discredits supportive evidence as to 
render it insubstantial, Court of Appeal is re- 
quired to reject findings based thereon. 

American Smelting & Refining Co. v. Work- 

ers’ Comp. Appeals Bd., 144 Cal.Rptr. 
898, 79 Cal.App.3d 615. 


Cal.App. 1 Dist. 1953. Statute limiting 
right of court to review order, decision or 
award of the Industrial Accident Commission to 
certain specific grounds, including ground that 
such order, decision, or award is not supported 
by substantial evidence, does not give the court 
power to substitute its judgment for that of the 
Commission. St.1951, p. 1769, § 9; West's 
Ann.Labor Code, § 5952(d). 

Columbia-Geneva Steel Division, U. S. Steel 

Co. v. Industrial Acc. Commission, 253 
P.2d 45, 115 Cal.App.2d 862. 


Cal.App. 2 Dist. 1979. Even where undis- 
puted operative facts as to workers’ compensa- 
tion claimant's injury meet statutory basis of 
entitlement to compensation award, Court of 
Appeal, as part of review of such award in light 
of the entire record, must examine other facts 
which may seem statutorily irrelevant or inoper- 
ative; such facts may be relevant and important 


when examining the award for fairness, reason- 
ableness and proportionality in the overall 
scheme of Workers’ Compensation Law and the 
purposes sought to be accomplished. West's 
Ann.Labor Code, § 4660. 
Universal City Studios, Inc., v. Worker's 
Comp. Appeals Bd., 160 Cal.Rptr. 597, 99 
Cal.App.3d 647. 


Cal.App. 2 Dist. 1967. A reviewing court 
cannot exercise its independent judgment on 
conflicting evidence in workmen’s compensa- 
tion proceeding. West's Ann.Labor Code, 
Ss} SOS 

Heath v. Workmen’s Compensation Appeals 

Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
Di) 


Cal.App. 3 Dist. 1966. In reviewing Work- 
men’s Compensation proceedings, court must 
consider each case upon its own particular 
facts. 

Pacific Emp. Ins. Group v. Workmen's 

Compensation Appeals Bd., 55 Cal.Rptr. 
176, 247 Cal.App.2d 102. 


Cal.App. 3 Dist. 1951. District Court of 
Appeal in reviewing award made to employee 
by Industrial Accident Commission will disre- 
gard the conflict in the evidence. 

Chick v. Industrial Acc. Commission, 237 

P.2d 8, 107 Cal.App.2d 292. 


Cal.App. 3 Dist. 1951. It is province of In- 
dustrial Accident Commission to resolve con- 
flicts in evidence whether conflict arises from 
testimony of one witness or whether it arises 
from witnesses upon opposing side. 

Idaho Maryland Mines Corporation v. In- 

dustrial Accident Commission, 232 P.2d 
11, 104 Cal.App.2d 567. 


Cal.App. 5 Dist. 1968. Court of appeal 
could not substitute its views of evidence for 
those of Workmen's Compensation Appeals 
Board, even though it appeared from record 
that referee and Board could have decided case 
either way. 

Alexander v. Workmen’s Compensation Ap- 
peals Bd., 69 Cal.Rptr. 190, 262 Cal. 
App.2d 756. 

1939.3. Conclusiveness of administra- 
tive findings in general. 


Cal.App. 1 Dist. 2000. When reviewing a 
workers’ compensation decision, the Court of 
Appeal may not reweigh the evidence or decide 
disputed questions of fact; however, the Court 
of Appeal is not bound to accept the Workers’ 
Compensation Appeals Board's factual findings 
if determined to be unreasonable, illogical, im- 
probable or inequitable when viewed in light of 
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the overall statutory scheme. West's 
Ann.Cal.Labor Code § 5952. 

Smith v. Workers’ Comp. Appeals Bd., 94 

Cal.Rptr.2d 186, 79 Cal.App.4th 530, re- 


view denied. 


Cal.App. 2 Dist. 2001. Generally, the court 
reviewing a workers’ compensation case must 
accept factual findings which are undisputed, 
uncontradicted or unimpeached. 

Ordorica v. W.C.A.B., 105 Cal.Rptr.2d 123, 

87 Cal.App.4th 1037. 


Cal.App. 2 Dist. 2000. When considering a 
petition for writ of review, the Court of Appeal 
must determine whether the evidence, when 
viewed in light of the entire record, supports the 
award of the Workers’ Compensation Appeals 
Board (WCAB). 

Tenet/Centinela Hosp. Medical Center v. 
Worker's Compensation Appeals Bd., 95 
Cal.Rptr.2d 858, 80 Cal.App.4th 1041, 
review denied. 


Cal.App. 2 Dist. 2000. Court of Appeal is 
not bound to accept the Workers’ Compensation 
Appeals Board's factual findings if determined 
to be unreasonable, illogical, improbable or 
inequitable when viewed in light of the overall 
statutory scheme. West’s Ann.Cal.Labor Code 
S952. 

Waters v. Workers’ Comp. Appeals Bd., 95 

Cal.Rptr.2d 574, 80 Cal.App.4th 652. 


Cal.App. 2 Dist. 1998. On review of deci- 
sion by Workers’ Compensation Appeals Board, 
Court of Appeal considers whether Board's find- 
ings are reasonable and examines the record to 
discern whether the Board has arrived at an 
inequitable result in the particular case. 

Henry v. Workers’ Comp. Appeals Bd., 80 

Cal.Rptr.2d 631, 68 Cal.App.4th 981, re- 
hearing denied, and review denied. 


Court of Appeal reviews decision by Work- 
ers’ Compensation Appeals Boards for fairness, 
reasonableness, and proportionality in the over- 
all scheme of the workers’ compensation law 
and the purposes sought to be accomplished by 
that law. 

Henry v. Workers’ Comp. Appeals Bd., 80 

Cal.Rptr.2d 631, 68 Cal.App.4th 981, re- 
hearing denied, and review denied. 


Cal.App. 2 Dist. 1991. In reviewing work- 
er’s challenge to decision of Workers’ Compen- 
sation Appeals Board, court is not bound to 
accept Board’s findings where they are unrea- 
sonable. West’s Ann.Cal.Labor Code § 5952. 

Rouseyrol v. Workers’ Comp. Appeals Bd., 

286 Cal.Rptr. 250, 234 Cal.App.3d 1476, 
review denied. 


Cal.App. 2 Dist. 1990. When workers’ 


compensation judge's finding is supported by 
solid, credible evidence, it is to be accorded 


great weight by Workers’ Compensation Ap- 
peals Board and should be rejected only on 
basis of contrary evidence of considerable sub- 
stantiality. 
Rubalcava v. Workers’ Comp. Appeals Bd., 
269 Cal.Rptr. 656, 220 Cal.App.3d 901, 
review denied. 


Court of Appeal is not bound to accept 
factual findings of Workers’ Compensation Ap- 
peals Board where findings are unreasonable 
and do not withstand scrutiny when viewed in 
light of entire record, or where on case-by-case 
examination court discerns an inequitable result 
when entire record is examined for fairness, 
reasonableness, and proportionality in overall 
scheme of workers’ compensation law and pur- 
poses sought to be accomplished by that law. 

Rubalcava v. Workers’ Comp. Appeals Bad., 

269 Cal.Rptr. 656, 220 Cal.App.3d 901, 
review denied. 


Cal.App. 2 Dist. 1989. When workers’ 
compensation judge's finding of compensable 
injury is supported by solid, credible evidence, 
it is to be accorded great weight by Workers’ 
Compensation Appeals Board and should be 
rejected only on basis of contrary evidence of 
considerable substantiality. 

Bracken v. Workers’ Comp. Appeals Bd., 

262 Cal.Rptr. 537, 214 Cal.App.3d 246, 
opinion modified. 


Cal.App. 2 Dist. 1981. Reviewing court is 
not bound to accept fact-findings of Workers’ 
Compensation Appeals Board where they are 
illogical, unreasonable and improbable; where 
WCAB's decision is not within the realm of 
what a reasonable trier of fact could find, the 
decision is not supported by substantial evi- 
dence and must be annulled. 

Insurance Co. of North America v. Work- 

ers’ Comp. Appeals Bd., 176 Cal.Rptr. 
365, 122 Cal.App.3d 905. 


Cal.App. 2 Dist. 1979. Reviewing court is 
not bound by the Workers’ Compensation Ap- 
peals Board’s conclusions on questions of law; 
question of the minimum factual elements 
which must be proven in order to constitute the 
violation of statute prohibiting discrimination 
against a worker who has filed a claim in order 
to impose the civil or administrative remedy, 
and the sufficiency of the evidence to that end, 
are questions of law. West's Ann.Labor Code, 
§ 132a. 

Western Electric Co. v. Workers’ Comp. 

Appeals Bd., 160 Cal.Rptr. 436, 99 Cal. 
App.3d 629. 


Cal.App. 2 Dist. 1965. The Industrial Acci- 
dent Commission’s findings of fact are not sub- 
ject to review where it cannot be said that no 
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reasonable man could reach the conclusion that 
Commission reached. 

Carmichael v. Industrial Acc. Commission, 

44 Cal.Rptr. 470, 234 Cal.App.2d 311. 


Cal.App. 2 Dist. 1963. An erroneous con- 
clusion of Industrial Accident Commission is 
not binding on an appellate tribunal. 

Van Horn vy. Industrial Acc. Commission, 

33 Cal.Rptr. 169, 219 Cal.App.2d 457. 


Cal.App. 3 Dist. 2000. Court of Appeals is 
not bound to accept factual findings by Work- 
ers’ Compensation Appeals Board if Court of 
Appeal determines them unreasonable, illogical 
or inequitable when reviewed in light of overall 
statutory scheme. 

Sacramento County Office of Educ. v. 
Workers’ Compensation Appeals Bd., 97 
Cal.Rptr.2d 699, 82 Cal.App.4th 107, as 
modified, and rehearing denied. 


Cal.App. 3 Dist. 2000. In considering a pe- 
tition for writ of review of a decision of the 
Workers’ Compensation Appeals Board (WCAB) 
court is not bound to accept factual findings of 
the Board if determined to be unreasonable, 
illogical, improbable or inequitable when 
viewed in the light of the overall statutory 
scheme. 

Cano v. Workers’ Compensation Appeals 

Bd., 96 Cal.Rptr.2d 582, 81 Cal.App.4th 
WIND 


Cal.App. 3 Dist. 1955. Award of Industrial 
Accident Commission in workmen’s compensa- 
tion case may not be annulled because there are 
two conclusions which fairly may be drawn 
from evidence, both of which are reasonable, 
one sustaining, and other opposing right to 
compensation. 

Ridgeway v. Industrial Acc. Commission of 

State sor Cally 2798. 2dn 1005) 130% Cal: 
App.2d 841. 


Cal.App. 4 Dist. 1999. The Court of Appeal 
is not bound to accept the factual findings of the 
Workers’ Compensation Appeals Board (WCAB) 
if determined to be unreasonable, illogical, im- 
probable or inequitable when viewed in light of 
the overall statutory scheme. West's 
Ann.Cal.Labor Code § 5952. 

Williams v. Workers’ Comp. Appeals Bd., 

88 Cal.Rptr.2d 798, 74 Cal.App.4th 1260, 
review denied. 


Cal.App. 4 Dist. 1996. In resolving peti- 
tion for writ of review of Workers’ Compensa- 
tion Appeals Board (WCAB) decision, Court of 
Appeal must determine whether evidence, when 
reviewed in light of entire record, supports 
Board's decision, and, in doing so, Court must 
consider weight or persuasiveness of all evi- 
dence, not just whether there is substantial 


evidence in favor of respondents employer and 
insurer. 

Chu v. Workers’ Comp. Appeals Bd., 57 

Cal.Rptr.2d 221, 49 Cal.App.4th 1176. 


Court of Appeal is not bound to accept 
Workers’ Compensation Appeals Board’s 
(WCAB) factual findings where they are unrea- 
sonable and do not withstand scrutiny when 
viewed in light of entire record, or where, on 
case-by-case examination, Court discerns ineq- 
uitable result when entire record is examined 
for fairness, reasonableness, and proportionality 
in overall scheme of workers’ compensation law 
and purposes sought to be accomplished by that 
law. 

Chu v. Workers’ Comp. Appeals Bd., 57 

Cal.Rptr.2d 221, 49 Cal.App.4th 1176. 


Cal.App. 5 Dist. 1980. Workers’ compen- 
sation judge’s findings of fact as to an industrial 
injury are entitled to great weight. 

Lefebvre v. Workers’ Comp. Appeals Bd., 

165 Cal.Rptr. 246, 106 Cal.App.3d 745. 


1939.4. —— Sufficiency of evidence in sup- 
port. 


€1939.4(1). In general. 


Cal. 1958. Findings of the Industrial Acci- 
dent Commission are not subject to review on 
the ground that there is no substantial evidence 
to sustain them, except in so far as it may 
appear that they have been made without any 
evidence whatever in their support. 

Gonzales v. Industrial Acc. Comm. of Cal., 

BZoy P2993. 50iCal 2a o0. 


Cal. 1957. Findings of the Industrial Acci- 
dent Commission are not subject to review on 
the ground that there is no substantial evidence 
to sustain them, except in so far as it may 
appear that they have been made without any 
evidence whatever in their support. 


Douglas Aircraft Co. v. Industrial Acc. 
Commission, 306 P.2d 425, 47 Cal.2d 
903. 


Cal.App. 2 Dist. 1997. In considering peti- 
tion for writ of review of decision of the Work- 
ers’ Compensation Appeals Board (WCAB), 
Court of Appeal’s authority is limited; court 
must determine whether evidence, when viewed 
in light of entire record, supports WCAB's 
award. 

Mote v. Workers’ Comp. Appeals Bd., 65 

Cal.Rptr.2d 806, 56 Cal.App.4th 902, re- 
hearing denied. 


Cal.App. 2 Dist. 1979. Court of Appeal in 
reviewing Workers’ Compensation Appeals 
Board's denial of petition for review of perma- 
nent disability compensation award was re- 
quired to determine whether the evidence, when 
viewed in the light of the entire record, sup- 
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ported the award. 
§ 4660. 
Universal City Studios, Inec., v. Worker's 
Comp. Appeals Bd., 160 Cal.Rptr. 597, 99 
Cal.App.3d 647. 


West's Ann.Labor Code, 


Cal.App. 2 Dist. 1966. Findings of Work- 
men’s Compensation Appeals Board are binding 
on reviewing court if supported by adequate 
evidence and may include a finding based on 
failure of proof by claimant. 

Boyles v. Industrial Acc. Commission, 53 

Cal.Rptr. 541, 244 Cal.App.2d 821. 


Cal.App. 2 Dist. 1962. Findings of the In- 
dustrial Accident Commission are not subject to 
review on the ground that there is no substan- 
tial evidence to sustain them, except in so far as 
it may appear that they have been made without 
any evidence whatever in their support. 

Durae v. Industrial Acc. Commission, 23 

Cal.Rptr. 902, 206 Cal.App.2d 691. 


Cal.App. 3 Dist. 1963. District Court of 
Appeal has no authority to disturb Industrial 
Accident Commission's findings of fact sup- 
ported by ample evidence. 

Wolters v. Industrial Acc. Commission, 35 

Cal.Rptr. 549, 223 Cal.App.2d 136. 


Cal.App. 3 Dist. 1955. In reviewing action 
of Industrial Accident Commission, the function 
of courts is to determine whether the evidence, 
if believed is substantial and supports the find- 
ings of Commission. 

Foster v. Industrial Acc. Commission, 289 

P.2d 253, 136 Cal.App.2d 812. 


Cal.App. 5 Dist. 1993. In considering peti- 
tion for writ of review of decision of Workers’ 
Compensation Appeals Board, Court of Appeal 
must determine whether evidence, when viewed 
in light of entire record, supports Board's 
award. 

Western Growers Ins. Co. v. Workers’ 

Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


In considering petition for writ of review of 
decision of Workers’ Compensation Appeals 
Board, Court of Appeal is not bound to accept 
Board’s factual findings if determined to be 
unreasonable, illogical, improbable, or inequita- 
ble when viewed in light of overall statutory 
scheme. 

Western Growers Ins. Co. v. Workers’ 

Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


Cal.App. 5 Dist. 1962. Findings of the In- 
dustrial Accident Commission are not subject to 
review on the ground that there is no substan- 
tial evidence to sustain them, except in so far as 


it may appear that they have been made without 
any evidence whatever in their support. 

Shell Oil Co. v. Industrial Acc. Commission, 

18 Cal.Rptr. 540, 199 Cal.App.2d 426, 


S1939.4(2). “Some” or “‘any’’ evidence. 


Cal. 1968. Conflicts in evidence must be 
resolved in favor of Workmen's Compensation 
Appeals Board and if there is any evidence in 
their support the findings will not be disturbed 
on appeal. 

Jones v. Workmen’s Compensation Appeals 

Bd., 439 P.2d 648, 67 Cal.Rptr. 544, 68 
Cal.2d 476. 


Cal.App. 1 Dist. 1968. Findings of Indus- 
trial Accident Commission are not subject to 
review on ground of insufficiency of evidence to 
support them except insofar as they may have 
been made without any evidence whatever in 
their support. 

Bingham v. Workmen’s Compensation Ap- 

peals Bd., 68 Cal.Rptr. 410, 261 Cal. 
App.2d 842. 


Cal.App. 2 Dist. 1967. Findings and con- 
clusions of the Workmen’s Compensation Ap- 
peals Board on questions of fact are conclusive 
and are not subject to review when there is any 
evidence to support them. West’s Ann.Labor 
Code, §§ 5952, 5953. 

Department of Water and Power of City of 
Los Angeles v. Workmen's Compensation 
Appeals Bd., 60 Cal.Rptr. 829, 252 Cal. 
App.2d 744. 


CaJ.App. 3 Dist. 1963. Reviewing courts 
will not disturb Industrial Accident Commis- 
sion’s findings of fact supported by any evi- 
dence. 

Dowden v. Industrial Acc. Commission, 35 

Cal.Rptr. 541, 223 Cal.App.2d 124. 


Cal.App. 4 Dist. 1976. Substantial — evi- 
dence test is not vehicle for Court of Appeal to 
superimpose its judgment upon that of Work- 
men’s Compensation Appeals Board, nor does it 
permit Court of Appeal to accept “any” evi- 
dence or ‘some’ evidence as basis for Board’s 
decision. 

Mendoza v. Workers’ Comp. Appeals Bd., 

127 Cal.Rptr. 173, 54 Cal.App.3d 820. 


Cal.App. 5 Dist. 1963. Any evidence sup- 
porting findings of the Industrial Accident Com- 
mission is sufficient to require affirmance of 
their award. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 34 Cal.Rptr. 206, 221 Cal.App.2d 
140. 


€1939.4(3). Competent evidence. 


Cal.App. 4 Dist. 1996. When — workers’ 
compensation judge’s (WCJ) finding is sup- 
ported by solid, credible evidence, it is to be 
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accorded great weight by Workers’ Compensa- 
tion Appeals Board (WCAB) and should be 
rejected only on basis of contrary evidence of 
considerable substantiality. 
Chu v. Workers’ Comp. Appeals Bd., 57 
Cal.Rptr.2d 221, 49 Cal.App.4th 1176. 


Cal.App. 5 Dist. 1979. Factual determina- 
tions and decision of the Workers’ Compensa- 
tion Appeals Board must be upheld if supported 
by substantial evidence in the record taken as a 
whole. West’s Ann.Labor Code, § 5952. 

Keeton v. Workers’ Comp. Appeals Bd., 156 

Cal.Rptr. 230, 94 Cal.App.3d 307. 


€=1939.4(4). Substantial evidence. 


C.A.9 (Cal.) 1990. Court of Appeals scruti- 
nizes Benefits Review Board’s decisions for er- 
rors of law and for adherence to statutory 
standard under which Board must accept ad- 
ministrative law judge’s findings unless they are 
contrary to law, irrational, or unsupported by 
substantial evidence. Longshore and Harbor 
Workers’ Compensation Act, § 21(b), as amend- 
ed, 33 U.S.C.A. 8 921(b). ; 

Coloma v. Director, Office of Workers Com- 
pensation Programs, 897 F.2d 394, cer- 
tiorari denied 111 S.Ct. 61, 498 U.S. 818, 
PEE de2ces or 


C.A.9 (Cal.) 1953. Independent judicial re- 
view of factual ascertainment of deputy com- 
missioner under Longshoremen’s and Harbor 
Workers’ Act is circumscribed by standard that 
commissioner's findings are to be accepted un- 
less they are unsupported by substantial evi- 
dence on record considered as a whole. Long- 
shoremen’s and Harbor Workers’ Act, § 1 et 
Sea, 3) WSEAS | SO Ge Soaps 4 WES eo, 
§§ 1651, 1654. 

Hastorf-Nettles, Inc. v. Pillsbury, 203 F.2d 

641. 


N.D.Cal. 1970. Findings of Deputy Com- 
missioner with respect to claim under Long- 
shoremen’s and Harbor Workers’ Compensation 
Act are to be accepted on review unless they are 
unsupported by substantial evidence on the rec- 
ord considered as whole. Longshoremen’s and 
Harbor Workers’ Compensation Act, § 1 et seq., 
33 U.S.C.A. § 901 et seq. 


Holland America Ins. Co. v. Rogers, 313 
F.Supp. 314. 
S.D.Cal. 1952. Findings of Deputy Com- 


missioner of Labor Department in proceedings 
under Longshoremen’s Compensation Act must 
be accepted by district court in employer's suit 
for mandatory injunction setting aside commis- 
sioner’s compensation order, unless they are 
unsupported by substantial evidence on record 
considered as whole. Longshoremen’s and 


Harbor Workers’ iNet BB) 
Wis GC Ans 0ivetsea, 
Crescent Wharf & Warehouse Co. v. Cyr, 


104 F.Supp. 779, reversed 211 F.2d 454. 


Compensation 


Cal. 1998. Supreme Court generally will 
uphold decisions of Workers’ Compensation Ap- 
peals Board if they are supported by substantial 
evidence. West’s Ann.Cal.Labor Code § 3202. 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 959 P.2d 1204, 77 Cal. 
Rptr.2d 528, 18 Cal.4th 1209. 


Cal. 1983. Workers’ Compensation Ap- 
peals Board’s findings on factual questions are 
conclusive if supported by substantial evidence. 
West’s Ann.Cal.Labor Code §§ 5906, 5952. 

Braewood Convalescent Hospital v. Work- 

ers’ Comp. Appeals Bd., 666 P.2d 14, 193 
Cal: Rpt 57, 34 Calisdiis?: 


Cal. 1979. Judicial review of decisions of 
the Workers’ Compensation Appeals Board on 
factual matters is limited to determining wheth- 
er the decision, based on the entire record, is 
supported by substantial evidence. West's 
Ann.Labor Code, § 5952(d). 

Southern California Rapid Transit Dist., 

Inc. v. Workers’ Comp. Appeals Bd., 588 
P.2d 806, 151 Cal.Rptr. 666, 23 Cal.3d 
158. 


Cal. 1978. Supreme Court review of an 
award by the Workers’ Compensation Appeals 
Board is confined to the determination whether, 
under applicable principles of law, the award is 
supported by substantial evidence. West's 
Ann.Labor Code, §8§ 5952(d), 5953. 

Judson Steel Corp. v. Workers’ Comp. Ap- 

peals Bd., 586 P.2d 564, 150 Cal.Rptr. 
250, 22 Cal.3d 658. 


Cal. 1977. All findings of Workmen's 
Compensation Appeals Board must be sup- 
ported by substantial evidence. 

Wilkinson v. Workers’ Comp. Appeals Bd., 

564 P.2d 848, 138 Cal.Rptr. 696, 19 
Cal.3d 491. 


Cal. 1976. Factual determinations of 
Workers’ Compensation Appeals Board must be 
upheld if findings are supported by substantial 


evidence in light of entire record. West's 

Ann.Labor Code, § 5952(d). 
Martinez v. Workers’ Comp. Appeals Bd., 
344 P.2d 1350) 127 Cal.Rptr 150, 15 


Cal.3d 982. 


Cal. 1973. Findings of the referee are enti- 
tled to great weight; likewise, factual determi- 
nation of Workmen’s Compensation Appeals 
Board must be upheld if, based on the entire 
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record, such findings are supported by substan- 
tial evidence. 
Zurich Ins. Co. v. Workmen's Comp. Ap- 
peals Bd., 512 P.2d 843, 109 Cal.Rptr. 
211, 9 Cal.3d 848. 


Cal. 1970. In reviewing evidence in work- 
men’s compensation proceeding the sole obli- 
gation of reviewing court under statute is to 
review the entire record to determine whether 
conclusion of Workmen's Compensation Ap- 
peals Board was supported by substantial evi- 
dence. West’s Ann.Labor Code, § 5952. 

Place v. Workmen's Comp. App. Bd., 475 

P.2d 656, 90 Cal.Rptr. 424, 3 Cal.3d 372. 


Cal. 1970. In reviewing evidence in work- 
men's compensation proceeding the sole obli- 
gation of reviewing court under statute is to 
review the entire record to determine whether 
the Board’s conclusion was supported by sub- 
stantial evidence; disapproving any contradic- 
tory language in prior opinions. West's 
Ann.Labor Code, § 5952. 

LeVesque v. Workmen's Comp. App. Bd., 

463 P.2d 432, 83 Cal.Rptr. 208, 1 Cal.3d 
627. 


Cal. 1968. Factual determinations of 
Workmen's Compensation Appeals Board can- 
not be disturbed by courts unless unsupported 
by substantial evidence. 

Jones v. Workmen's Compensation Appeals 

Bd., 439 P.2d 648, 67 Cal.Rptr. 544, 68 
Cal.2d 476. 


Cal. 1968. Supreme Court's review of or- 
ders and decisions of Workmen's Compensation 
Appeals Board does not extend to redetermina- 
tion of factual questions decided upon basis of 
substantial evidence. West’s Ann.Labor Code, 
§§ 5950 et seq., 5952, 5953. 

Granco Steel, Inc. v. Workmen’s Compen- 

sation Appeals Bd., 436 P.2d 287, 65 
Cal.Rptr. 287, 68 Cal.2d 191. 


Cal. 1965. The Industrial Accident Com- 
mission’s finding based on substantial evidence 
cannot be altered by the Supreme Court. 

Fibreboard Paper Prod. Corp. v. Industrial 

Acc. Com'n, 403 P.2d 133, 45 Cal.Rptr. 5, 
63 Cal.2d 65. 


Cal. 1964. Judicial review of workmen's 
compensation award is limited to determination 
whether there is any substantial evidence, con- 
tradicted or uncontradicted, which will support 
award. West's Ann.Labor Code, §§ 5952, 5953. 

Fred Gledhill Chevrolet v. Industrial Acc. 

Commission, 396 P.2d 586, 41 Cal.Rptr. 
170; 62:Cal. 20.59; 


Cal. 1963. Supreme Court will indulge all 
reasonable inferences which may be drawn 
from the record to sustain Industrial Accident 
Commission’s findings, and it will annul an 


award made by the Commission only in the 
absence of substantial evidence to support it. 
Leonard Van Stelle, Inc. v. Industrial Acc. 
Commission, 382 P.2d 587, 31 Cal.Rptr. 

467, 59 Cal.2d 836. 


Cal. 1957. When fact finding of Industrial 
Accident Commission is attacked on ground 
that there is not any substantial evidence to 
sustain it, power of appellate court begins and 
ends with determination whether there is any 
substantial evidence, contradicted or uncontra- 
dicted, which will support finding. 

Douglas Aircraft Co. v. Industrial Acc. 

Commission, 306 P.2d 425, 47 Cal.2d 
903. 


Cal.App. 1 Dist. 2000. Decision of the 
Workers’ Compensation Appeals Board must be 
supported by substantial evidence in the light of 
the entire record. 

Smith v. Workers’ Comp. Appeals Bd., 94 

Cal.Rptr.2d 186, 79 Cal.App.4th 530, re- 
view denied. 


Cal.App. 1 Dist. 1983. Factual determina- 
tions of the Workers’ Compensation Appeals 
Board must be upheld if its findings are sup- 
ported by substantial evidence in light of the 
entire record. West's Ann.Cal.Labor Code 
§ 5952(d). 

Scott Co. v. Workers’ Comp. Appeals Bd., 

188 Cal.Rptr. 537, 139 Cal.App.3d 98, 34 
A.L.R.4th 949. 


Cal.App. 1 Dist. 1978. In reviewing award 
of Workers’ Compensation Appeals Board, 
Court of Appeal must consider entire record 
and award is to be upheld only if it is based on 
substantial evidence in record taken as a whole. 

American Smelting & Refining Co. v. Work- 

ers’ Comp. Appeals Bd., 144 Cal.Rptr. 
898, 79 Cal.App.3d 615. 


Cal.App. 1 Dist. 1968. When fact finding 
of Industrial Commission is attacked on ground 
that there is not any substantial evidence to 
sustain it, power of reviewing court begins and 
ends with determination whether there is any 
substantial evidence, contradicted or uncontra- 
dicted, which will support finding. 

Bingham v. Workmen's Compensation Ap- 

peals Bd., 68 Cal.Rptr. 410, 261 Cal. 
App.2d 842. 


Cal.App. 1 Dist. 1964. Court was bound by 
commission’s findings where there was substan- 
tial evidence in support thereof. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 41 Cal.Rptr. 628, 231 Cal.App.2d 
ei TF 
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Cal.App. 1 Dist. 1960. If there is any sub- 
stantial evidence, reviewing court is bound by 
the Industrial Accident Commission's findings. 

Burnight v. Industrial Acc. Commission, 5 

Cal.Rptr. 786, 181 Cal.App.2d 816. 


Cal.App. i Dist. 1959. 
pensation proceeding, reviewing court’s power 
is confined to a determination whether substan- 
tial evidence supports Industrial Accident Com- 
mission’s determinations of fact. 

Beveridge v. Industrial Acc. Commission, 

346 P.2d 545, 175 Cal.App.2d 592. 


Cal.App. 1 Dist. 1959. The court cannot 
substitute its views for those of Industrial Acci- 
dent Commission unless there is no substantial 
evidence to support the findings and order. 
West’s Ann.Labor Code, § 5953. 

State Compensation Ins. Fund v. Industrial 

Acc. Commission, 1 Cal.Rptr. 73, 176 
Cal.App.2d 10. 


When a finding of fact of Industrial Acci- 
dent Commission is attacked on ground that 
there is not any substantial evidence to sustain 
it, the power of an appellate court begins and 
ends with a determination as to whether there is 
any substantial evidence, contradicted or un- 
contradicted, which will support the finding of 
fact. West’s Ann.Labor Code, § 5953. 

State Compensation Ins. Fund v. Industrial 

Acc. Commission, 1 Cal.Rptr. 73, 176 
Cal.App.2d 10. 


Cal.App. 1 Dist. 1955. Where there is sub- 
stantial evidence to sustain its finding, determi- 
nation of Industrial Accident Commission is 
conclusive. 

State Subsequent Injuries Fund v. Industri- 

al Acc. Commission of Cal., 288 P.2d 31, 
135 Cal.App.2d 544. 


Cal.App. 1 Dist. 1955. Where there is sub- 
stantial evidence to support finding and order of 
Industrial Accident Commission, the district 
court of appeal may not substitute its views for 
those of the commission and annul the award. 

Bowler v. Industrial Acc. Commission, 287 

P.2d 562, 135 Cal.App.2d 534. 


Cal.App. 1 Dist. 1951. In determining 
whether decision of the Industrial Accident 
Commission on evidence in compensation pro- 
ceedings is proper, District Court of Appeal 
cannot determine the weight, effect and suffi- 
ciency of the evidence, but merely whether 
there is substantial evidence to support the 
Commission's ruling. 

Sweeney v. Industrial Acc. Commission, 

236 P.2d 651, 107 Cal.App.2d 155. 


Cal.App. 2 Dist. 2001. If substantial evi- 
dence supports the factual findings which are 
disputed in a workers’ compensation case, the 
reviewing court normally is precluded from 


In workmen's com-. 


exercising its independent judgment on the evi- 
dence; this rule applies notwithstanding liberal 
construction. 
Ordorica v. W.C.A.B., 105 Cal.Rptr.2d 123, 
87 Cal.App.4th 1037. 


Cal.App. 2 Dist. 2000. In reviewing the ev- 
idence in a workers’ compensation case, the 
Court of Appeal’s legislative mandate and sole 
obligation under statute is to review the entire 
record to determine whether the conclusion of 
the Workers’ Compensation Appeals Board 
(WCAB) was supported by substantial evidence. 
West's Ann.Cal.Labor Code § 5952. 

Moulton v. Workers’ Compensation Appeals 

Bd., 101 Cal.Rptr.2d 175, 84 Cal.App.4th 
837. 


Cal.App. 2 Dist. 2000. Decisions of the 
Workers’ Compensation Appeals Board are gen- 
erally upheld if they are supported by substan- 
tial evidence. West's Ann.Cal.Labor Code 
8959525 

Waters v. Workers’ Comp. Appeals Bd., 95 

Cal.Rptr.2d 574, 80 Cal.App.4th 652. 


Cal.App. 2 Dist. 2000. Any award, order, 
or decision of Workers’ Compensation Appeals 
Board (WCAB) Board must be supported by 
substantial evidence in the light of the entire 
record. 

Sakotas v. W.C.A.B., 95 Cal.Rptr.2d 153, 80 

Cal.App.4th 262, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1999. Court of Appeal has 
no authority to reverse findings of fact of Work- 
ers’ Compensation Appeals Board that are 
based on _ substantial evidence. West's 
Ann.Cal.Labor Code § 5952. 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Findings of the Workers’ Compensation Ap- 
peals Board on questions of fact are conclusive 
and not subject to review if supported by sub- 
stantial evidence. West's Ann.Cal.Labor Code 
§ 5952. 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1998. Appellate court will 
not interfere with Workers’ Compensation Ap- 
peals Board’s (WCAB) factual findings if they 
are supported by substantial evidence or by 
reasonable inferences drawn from the testimony 
adduced. 

Galloway v. Workers’ Comp. Appeals Bd., 

74 Cal.Rptr.2d 374, 63 Cal.App.4th 880. 


Cal.App. 2 Dist. 1990. Requirement that 
order, award or decision of Workers’ Compen- 
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sation Appeals Board be supported by substan- 
tial evidence in light of entire record is not met 
by isolating evidence that supports Board’s de- 
cision and ignoring other relevant facts of rec- 
ord that rebut or explain evidence. 


Rubaleava v. Workers’ Comp. Appeals Bd., 


269 Cal.Rptr. 656, 220 Cal.App.3d 901, 
review denied. 


Cal.App. 2 Dist. 1989. | While Workers’ 
Compensation Appeals Board, in reviewing de- 
cision of workers’ compensation judge, is em- 
powered to resolve conflicts on evidence, to 
make its own credibility determinations, and to 
reject findings of WCJ and enter its own find- 
ings on basis of its review of record, any award, 
order or decision of board must be supported by 
substantial evidence in light of entire record; 
standard is not met by simply isolating evidence 
which supports Board and ignoring other rele- 
vant facts of record which rebut or explain 
evidence. 

Bracken v. Workers’ Comp. Appeals Bd., 

262 Cal.Rptr. 537, 214 Cal.App.3d 246, 
opinion modified. 


Cal.App. 2 Dist. 1985. Judicial review of 
decision of Workers’ Compensation Appeals 
Board on factual matters is limited to determin- 
ing whether decision, based on entire record, is 
supported by substantial evidence; standard of 
review is not met simply by isolating evidence 
which supports Board and ignoring other rele- 
vant facts of record which rebut or explain that 
evidence. 

Guerra v. Workers’ Comp. Appeals Bd., 214 

Cal.Rptr. 58, 168 Cal.App.3d 195. 


Cal.App. 2 Dist. 1983. Workers’ Compen- 
sation Appeals Board's decision to uphold work- 
ers’ compensation judge will not be disturbed 
where supported by substantial evidence or fair- 
ly drawn inferences, and all reasonable doubts 
are to be resolved in favor of employee. 

Georgia-Pacific Corp. v. Workers’ Comp. 

Appeals Bd., 192 Cal.Rptr. 643, 144 Cal. 
App.3d 72. 


Cal.App. 2 Dist. 1982. Decision of Work- 
ers’ Compensation Appeals Board must be sup- 
ported by substantial evidence. West's Ann.La- 
bor Code § 5952(d). 

California State Polytechnic University v. 

Workers’ Comp. Appeals Bd., 179 Cal. 
Rptr. 605, 127 Cal.App.3d 514. 


Cal.App. 2 Dist. 1981. Factual findings of 
Workers’ Compensation Appeals Board are not 
supported by substantial evidence in light of the 
entire record where such findings are in conflict 
with all of the evidence, based on inferences 
which cannot be fairly drawn from the evi- 
dence, based on evidence which lacks probative 
force, based on a purely fanciful conclusion or 
based on creation of nonexistent evidence or 


creation of a conflict in the evidence which does 
not otherwise exist. 
Insurance Co. of North America v. Work- 
ers’ Comp. Appeals Bd., 176 Cal.Rptr. 
365, 122 Cal.App.3d 905. 


Reviewing court is not bound to accept 
fact-findings of Workers’ Compensation Appeals 
Board where they are illogical, unreasonable 
and improbable; where WCAB’s decision is not 
within the realm of what a reasonable trier of 
fact could find, the decision is not supported by 
substantial evidence and must be annulled. 

Insurance Co. of North America v. Work- 

ers’ Comp. Appeals Bd., 176 Cal.Rptr. 
365, 122 Cal.App.3d 905. 


Cal.App. 2 Dist. 1979. Substantial — evi- 
dence test applies, on review, to the Workers’ 
Compensation Appeal Board’s factual findings; 
credibility of witnesses, persuasiveness or 
weight of the evidence, and resolution of con- 
flicting inferences are questions of fact. 

Western Electric Co. v. Workers’ Comp. 

Appeals Bd., 160 Cal.Rptr. 436, 99 Cal. 
App.3d 629. 


Cal.App. 2 Dist. 1974. Decision of Work- 
men’s Compensation Appeals Board will be re- 
viewed on basis of whether the record contains 
substantial evidence to support decision. 

Subsequent Injuries Fund v. Workmen’s 

Comp. Appeals Bd., 115 Cal.Rptr. 204, 40 
Cal.App.3d 403. 


Cal.App. 2 Dist. 1968. Court of Appeal’s 
function is limited to determination of whether 
there is substantial evidence, whether contra- 
dicted or not, to sustain findings of Workmen's 
Compensation Board. 

Cypress Ins. Co. v. Workmen’s Compensa- 

tion Appeals Bd., 71 Cal.Rptr. 915, 266 
Cal.App.2d 196. 


Cal.App. 2 Dist. 1964. Findings of Indus- 
trial Accident Commission are not subject to 
review on ground that there is no substantial 
evidence to sustain them, except insofar as it 
appears that they have been made without any 
evidence whatever in their support. 

Chicago Bridge & Iron Co. v. Industrial 

Acc. Commission, 38 Cal.Rptr. 57, 226 
Cal.App.2d 309. 


Cal.App. 2 Dist. 1963. If substantial evi- 
dence supports findings of Industrial Accident 
Commission, District Court of Appeal is not 
authorized to disturb them. 

National Auto. & Cas. Ins. Co. v. Industrial 

Acc. Commission, 30 Cal.Rptr. 685, 216 
Cal.App.2d 204. 


Cal.App. 2 Dist. 1956. If Commission’s 
findings on issues of fact, in workmen's com- 
pensation case, are supported by substantial 
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evidence, they are not subject to review by 
court. West’s Ann.Labor Code, § 5953. 
Martin v. Industrial Acc. Commission, 304 
P.2d 828, 147 Cal.App.2d 137. 


Cal.App. 2 Dist. 1955. In reviewing find- 
ings of Industrial Accident Commission, courts 
are without power to disturb them unless there 
is a lack of substantial evidence. 

De La Tova v. Industrial Acc. Commission, 

290 P.2d 377, 137 Cal.App.2d 516. 


Cal.App. 3 Dist. 1999. Court of Appeal’s 
review of decision of the Workers’ Compensa- 
tion Appeals Board is confined to question of 
whether, under applicable principles of law, 
decision is supported by substantial evidence in 
light of entire record. 

County of Sacramento v. Workers’ Comp. 
Appeals Bd., 81 Cal.Rptr.2d 780, 69 Cal. 
App.4th 726, rehearing denied, and re- 
view denied. 


Cal.App. 3 Dist. 1994. Findings of fact of 
Workers’ Compensation Appeals Board must be 
upheld if supported by substantial evidence, 
even if there are conflicting inferences to be 
drawn from evidence; however, court is not 
bound by Board’s conclusions on questions of 
law. 

Superior Care Facilities v. Workers’ Comp. 

Appeals Bd., 32 Cal.Rptr.2d 918, 27 Cal. 
App.4th 1015. 


Cal.App. 3 Dist. 1980. On review of Work- 
ers’ Compensation Appeals Board’s decisions, 
substantial evidence test is not met by simply 
isolating evidence which supports Board and 
ignoring other relevant facts of record which 
rebut or explain such evidence; if Board’s find- 
ings are supported by inferences which may 
fairly be drawn from evidence, however, even 
though evidence is susceptible of opposing in- 
ferences, reviewing court will not disturb 
award. 

Nielsen Freight Lines v. Workers’ Comp. 

Appeals Bd., 169 Cal.Rptr. 854, 113 Cal. 
App.3d 434. 2 


Cal.App. 3 Dist. 1979. Court of Appeals’ 
review of a decision of the Workers’ Compensa- 
tion Appeals Board is limited; the Court re- 
views fact findings only to determine whether 
they are supported by substantial evidence. 
West's Ann.Labor Code, § 5952. 

Osbun v. Workers’ Comp. Appeals Bd., 155 

Cal.Rptr. 748, 93 Cal.App.3d 163. 


Cal.App. 3 Dist. 1975. Function of an ap- 
pellate court is to review the entire record to 
determine whether the workers’ compensation 
appeals board’s conclusion is supported by sub- 
stantial evidence. West’s Ann.Labor Code, 
§ 5952. 

Patterson v, Workers’ Comp. Appeals Bd., 

126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Factual determinations of the workers’ 
compensation appeals board must be upheld if 
there is substantial evidence to support them. 
West’s Ann.Labor Code, § 5952. 

Patterson v. Workers’ Comp. Appeals Bd., 

126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Cal.App. 3 Dist. 1971. An appellate court 
must sustain conclusions of workmen's compen- 
sation appeals board if conclusions are sup- 
ported by substantial evidence. 

Stephens v. Workmen’s Comp. Appeals Bd., 

97 Cal.Rptr. 713, 20 Cal.App.3d 461. 


Cal.App. 3 Dist. 1971. If workmen's com- 
pensation appeals board has acted on substan- 
tial evidence within precepts of workmen's 
compensation provisions, such board, not the 
courts, is final arbiter of facts, but courts have 
duty to oversee board to insure that it shall not 
deny to workmen the liberal construction of the 
law’s provisions, and such command of liberali- 
ty embraces those provisions applying to allow- 
ance of death benefits. West’s Ann.Labor Code, 
§§ 3500, 3501, 4702. 

Munoz v. Workmen's Comp. Appeals Bd., 

96 Cal.Rptr. 394, 19 Cal.App.3d 144. 


Cal.App. 3 Dist. 1970. Factual determina- 
tions of workmen's compensation appeals board 
must be upheld if, upon examination of entire 
record, there is substantial evidence in their 
support. 

Erickson v. Workmen’s Comp. App. Bd., 90 

Cal.Rptr. 706, 12 Cal.App.3d 388. 


Cal.App. 3 Dist. 1966. When finding of 
fact of industrial accident commission is at- 
tacked on ground that there is no substantial 
evidence to sustain it, power of appellate court 
begins and ends with determination as to 
whether there is any substantial evidence, con- 
tradicted or uncontradicted which will support 
finding of fact. 

Pacific Emp. Ins. Group v. Workmen's 

Compensation Appeals Bd., 55 Cal.Rptr. 
176, 247 Cal.App.2d 102. 


Workmen's compensation award will be an- 
nulled only in absence of substantial evidence to 
support it, and court will indulge all reasonable 
inferences which may be drawn from record to 
sustain commission's findings. 

Pacific Emp. Ins. Group v. Workmen's 

Compensation Appeals Bd., 55 Cal.Rptr. 
176, 247 Cal.App.2d 102. 


Cal.App. 3 Dist. 1957. Where there is sub- 
stantial evidence to sustain its finding, determi- 
nation of Industrial Accident Commission is 
conclusive. 

Daniels v. Industrial Acc. Commission, 306 

P.2d 905, 148 Cal.App.2d 500. 


Cal.App. 3 Dist. 1955. Function of court 
on review of action of Industrial Accident Com- 
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mission, in workmen's compensation case, is to 
determine whether evidence, if believed, is sub- 
stantial and supports findings. 
Ridgeway v. Industrial Acc. Commission of 
State of Cal., 279 P.2d 1005, 130 Cal. 
App.2d 841. 


Cal.App. 3 Dist. 1951. Where there is sub- 
stantial evidence to support findings and award 
of Industrial Accident Commission, District 
Court of Appeal cannot substitute its views for 
those of the Commission and annul award even 
though court might regard portions of testimony 
as more convincing and amply sufficient to 
support contrary decision. 

Idaho Maryland Mines Corporation v. In- 

dustrial Accident Commission, 232 P.2d 
11, 104 Cal.App.2d 567. 


Cal.App. 4 Dist. 1985. Normally, in re- 
viewing evidence the Court of Appeal’s legisla- 
tive mandate and sole obligation is to review 
entire record to determine whether Workers’ 
Compensation Appeals Board’s conclusion was 
supported by substantial evidence and factual 
determinations of the Board must be upheld if 
there is substantial evidence in their support 
and the relevant and considered opinion of one 
physician, though inconsistent with other medi- 
cal opinions, may constitute substantial evi- 
dence. 

Painter v. Workers’ Comp. Appeals Bd., 212 

Cal.Rptr. 354, 166 Cal.App.3d 264. 


Cal.App. 4 Dist. 1984. Review of factual 
findings of the Workers’ Compensation Appeals 
Board is limited to determining whether they 
are supported by substantial evidence, whereas 
purported finding by the Board or its referee on 
question of law is not binding on the appellate 
court. West's Ann.Cal.Labor Code § 5952. 

Meyer v. Workers’ Comp. Appeals Bd., 204 

Cal.Rptr. 74, 157 Cal.App.3d 1036. 


Cal.App. 4 Dist. 1982. On review for sub- 
stantial evidence in support of Workers’ Com- 
pensation Appeals Board determination, test of 
substantiality must be measured on basis of 
entire record, rather than by simply isolating 
evidence which supports Board and ignoring 
other relevant facts of record which rebut or 
explain that evidence. 

City of Santa Ana v. Workers’ Comp. Ap- 

peals Bd., 180 Cal.Rptr. 125, 128 Cal. 
App.3d 212. 


Cal.App. 4 Dist. 1976. Substantial — evi- 
dence test is not vehicle for Court of Appeal to 
superimpose its judgment upon that of Work- 
men’s Compensation Appeals Board, nor does it 
permit Court of Appeal to accept “‘any”’ evi- 
dence or “‘some”’ evidence as basis for Board's 
decision. 

Mendoza v. Workers’ Comp. Appeals Bd., 

127 Cal.Rptr. 173, 54 Cal.App.3d 820. 


Cal.App. 4 Dist. 1975. Worker's Compen- 
sation Appeals Board's findings must fall if not 
supported by substantial evidence in light of 
entire record. 

Pascoe v. Workmen's Comp. Appeals Bd., 

120 Cal.Rptr. 199, 46 Cal.App.3d 146. 


Cal.App. 4 Dist. 1974. Function of an ap- 
pellate court on appeal from denial of work- 
men's compensation benefits is to review entire 
record to determine whether conclusion of 
Workmen's Compensation Appeals Board is 
supported by substantial evidence. West's 
Ann.Labor Code, § 5952. 

Turner v. Workmen’s Comp. Appeals Bad., 

117 Cal.Rptr. 358, 42 Cal.App.3d 1036. 


Cal.App. 4 Dist. 1974. On review of Work- 
men’s Compensation Appeals Board's refusal of 
employee's request to reopen, issue was not 
whether referee’s findings and award were sup- 
ported by substantial evidence but whether 
Board's order and decision were supported by 
substantial evidence in light of entire record. 
West’s Ann.Labor Code, §§ 5410, 5803, 5952. 

Detjen v. Workmen's Comp. Appeals Bd., 

116 Cal.Rptr. 860, 42 Cal.App.3d 470. 


Cal.App. 4 Dist. 1974. In reviewing deci- 
sions of Workmen’s Compensation Appeals 
Board, test of substantiality must be measured 
on basis of entire record, rather than by simply 
isolating evidence which supports Board and 
ignoring other relevant facts of record which 
rebut or explain that evidence. 

Greenberg v. Workmen’s Comp. Appeals 

Bd., 112 Cal.Rptr. 626, 37 Cal.App.3d 
WoLe 


Cal.App. 4 Dist. 1969. Decision of Board 
must be reasonable and must be supported by 
substantial evidence. 

Spillane v. Workmen’s Compensation Ap- 

peals Bd., 74 Cal.Rptr. 671, 269 Cal. 
App.2d 346. 


Cal.App. 4 Dist. 1967. When finding of 
Workmen's Compensation Appeals Board is at- 
tacked on ground of lack of substantial evidence 
to sustain it, power of an appellate court begins 
and ends with determination as to whether 
there is any substantial evidence, contradicted 
or uncontradicted, which will support finding. 

Argonaut Ins. Co. v. Workmen's Compensa- 

tion Appeals Bd., 55 Cal.Rptr. 810, 247 
Cal.App.2d 669. 


Cal.App. 5 Dist. 1992. Findings and con- 
clusions of Workers’ Compensation Appeals 
Board are conclusive and final so long as, based 
on the entire record, they are supported by 
substantial evidence. 

Save Mart Stores v. Workers’ Comp. Ap- 

pedlén Bd we 40 CaliRptin2diSs9i7,003\ Cal. 
App.4th 720, review denied. 
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Cal.App. 5 Dist. 1985. The court will not 
interfere with factual findings of the Workers’ 
Compensation Appeals Board if they are sup- 
ported by substantial evidence or by reasonable 
inferences drawn from the testimony adduced. 

City of Fresno v. Workers’ Comp. Appeals 

Bd., 209 Cal.Rptr. 463, 163 Cal.App.3d 
467. 


Cal.App. 5 Dist. 1974. Appellate court will 
not disturb factual determinations of Work- 
men’s Compensation Appeals Board which are 
supported by substantial evidence. West's 
Ann.Labor Code, §§ 5952, 5953. 

Hinson v. Workmen’s Comp. Appeals Bd., 

116 Cal.Rptr. 792, 42 Cal.App.3d 246. 


Cal.App. 5 Dist. 1974. Finding of Work- 
men’s Compensation Appeals Board must be 
upheld if supported by substantial evidence in 
light of entire record. West's Ann.Labor Code, 
§ 5952. 

Ferreira v. Workmen’s Comp. Appeals Bd., 

112 Cal.Rptr. 232, 38 Cal.App.3d 120. 


Cal.App. 5 Dist. 1968. On review, factual 
determination by Workmen’s Compensation Ap- 
peals Board will not be annulled unless unsup- 
ported by substantial evidence. West’s Ann.La- 
bor Code, § 3203. 

Peterson v. Workmen's Compensation Ap- 

peals Bd., 72 Cal.Rptr. 545, 266 Cal. 
App.2d 818. 


Cal.App. 5 Dist. 1968. On review, conflicts 
in evidence must be resolved in favor of Work- 
men’s Compensation Appeals Board’s findings, 
and its factual determinations, though contrary 
to referee's, cannot be disturbed unless they are 
not supported by substantial evidence. West's 
Ann.Labor Code, § 5907. 

Buescher v. Workmen’s Compensation Ap- 

peals Bd., 71 Cal.Rptr. 405, 265 Cal. 
App.2d 520. 


Law Rev. 1970. Workmen's compensa- 
tion—appellate review and approaching demise 
of substantial evidence rule.. Morton R. Colvin. 

21 Hastings L.J. 647. 


Law Rev. 1965. The substantial evidence 
rule in industrial accident cases. 
40'S Bans. 3.73; 


Law Rev. 1952. Substantial evidence rule 
in review of Industrial Accident Commission. 


ALOE SIERIRG, AUS): 


1939.5. —— Conflicting evidence. 


Cal. 1967. Conflicts in evidence must be 
resolved in favor of industrial accident commis- 
sion and its findings will not be disturbed on 
appeal if there is any evidence in their support. 

Travelers Ins. Co. v. Workmen’s Compensa- 

tion Appeals Bd., 434 P.2d 992, 64 Cal. 
Rptr. 440, 68 Cal.2d 7. 


Cal. 1966. Conflicts in evidence must be 
resolved in favor of Industrial Accident Com- 
mission and its findings will not be disturbed on 
appeal if there is any evidence in their support. 

Reynolds Elec. & Engineering Co. v. Work- 

men’s Compensation Appeals Bd., 421 
P.2d 96, 55 Cal.Rptr. 248, 65 Cal.2d 429. 


Cal.App. 1 Dist. 2000. When reviewing a 
workers’ compensation decision, the Court of 
Appeal may not reweigh the evidence or decide 
disputed questions of fact; however, the Court 
of Appeal is not bound to accept the Workers’ 
Compensation Appeals Board’s factual findings 
if determined to be unreasonable, illogical, im- 
probable or inequitable when viewed in light of 
the overall statutory scheme. West's 
Ann.Cal.Labor Code § 5952. 

Smith v. Workers’ Comp. Appeals Bd., 94 

Cal.Rptr.2d 186, 79 Cal.App.4th 530, re- 
view denied. 


Cal.App. 1 Dist. 1983. Workers’ Compen- 
sation Appeals Board is empowered to resolve 
conflicts in the evidence and to make its own 
credibility determination. 

Scott Co. v. Workers’ Comp. Appeals Bd., 

188 Cal.Rptr. 537, 139 Cal.App.3d 98, 34 
A.L.R.4th 949. 


Cal.App. 1 Dist. 1978. Factual determina- 
tions, including credibility of witnesses, are gen- 
erally within domain of administrative law 
judge in workers’ compensation cases; howev- 
er, when contradictory and conflicting evidence 
in record so discredits supportive evidence as to 
render it insubstantial, Court of Appeal is re- 
quired to reject findings based thereon. 

American Smelting & Refining Co. v. Work- 

ers’ Comp. Appeals Bd., 144 Cal.Rptr. 
898, 79 Cal.App.3d 615. 


Cal.App. 1 Dist. 1975. If there is a real 
dispute as to the facts, Workmen's Compensa- 
tion Appeals Board award must stand; if there 
is none, court may set it aside. West's Ann.La- 
bor Code, § 5952. 

Hulbert v. Workmen’s Comp. Appeals Bd., 

121 Cal.Rptr. 239, 47 Cal.App.3d 634. 


Cal.App. 1 Dist. 1969. It is the province of 
the Workmen's Compensation Appeals Board, 
as the trier of fact, to resolve finally any con- 
flicts in the evidence on underlying issues. 

Gaiera v. Workmen's Compensation Ap- 

peals Bd., 76 Cal.Rptr. 656, 271 Cal. 
App.2d 246. 


Cal.App. 1 Dist. 1962. It was for industrial 
accident commission to resolve all conflicts in 
evidence in workmen’s compensation case, and 
court could not upset finding of commission 
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merely because it could have found the other 
way. 
W. P. Fuller & Co. v. Industrial Acc. Com- 
mission, 27 Cal.Rptr. 401, 211 Cal.App.2d 
9. 


Cal.App. 2 Dist. 1979. Substantial — evi- 
dence test applies, on review, to the Workers’ 
Compensation Appeal Board's factual findings; 
credibility of witnesses, persuasiveness or 
weight of the evidence, and resolution of con- 
flicting inferences are questions of fact. 

Western Electric Co. v. Workers’ Comp. 

Appeals Bd., 160 Cal.Rptr. 436, 99 Cal. 
App.3d 629. 


Cal.App. 4 Dist. 1976. It is reviewing 
court’s duty, on appeal from decision of Work- 
men’s Compensation Appeals Board, to deter- 
mine whether contradicting and conflicting evi- 
dence so discredits supportive evidence as to 
render it insubstantial. 

Mendoza vy. Workers’ Comp. Appeals Bd., 

127 Cal.Rptr. 173, 54 Cal.App.3d 820. 


Cal.App. 4 Dist. 1969. Making of findings 
of fact and resolving of conflicts in evidence is 
province of the Board. West's Ann.Labor Code, 
§ 5953. 

Spillane v. Workmen's Compensation Ap- 

peals Bd., 74 Cal.Rptr. 671, 269 Cal. 
App.2d 346. 


Cal.App. 5 Dist. 1968. Conflicts in evi- 
dence must be resolved in favor of findings of 
Workmen's Compensation Appeals Board and 
its findings will not be disturbed on appeal if 
there exists any evidence in their support. 
West’s Ann.Labor Code, §§ 3203, 4663. 

Peterson v. Workmen's Compensation Ap- 

peals Bd., 72 Cal.Rptr. 545, 266 Cal. 
App.2d 818. 


Weight of evidence and credi- 
bility of witnesses. 


1939.6. 


Cal.App. 1 Dist. 2000. When reviewing a 
workers’ compensation decision, the Court of 
Appeal may not reweigh the evidence or decide 
disputed questions of fact; however, the Court 
of Appeal is not bound to accept the Workers’ 
Compensation Appeals Board's factual findings 
if determined to be unreasonable, illogical, im- 
probable or inequitable when viewed in light of 
the overall statutory scheme. West's 
Ann.Cal.Labor Code § 5952. 

Smith vy. Workers’ Comp. Appeals Bd., 94 

Cal.Rptr.2d 186, 79 Cal.App.4th 530, re- 
view denied. 


Cal.App. 1 Dist. 1983. Workers’ Compen- 
sation Appeals Board is empowered to resolve 


conflicts in the evidence and to make its own 
credibility determination. 
Scott Co. v. Workers’ Comp. Appeals Bd., 
188 Cal.Rptr. 537, 139 Cal.App.3d 98, 34 
A.L.R.4th 949, 


Cal.App. 1 Dist. 1975. In workmen's com- 
pensation cases, reviewing court is no longer 
mandated to inquire only whether there is sub- 
stantial evidence in favor of the respondent, but 
undertakes review of the entire record to deter- 
mine whether reviewing court, deferring rea- 
sonably to board’s and referee’s opportunity to 
observe demeanor of witnesses and to assess 
their credibility, may say that weight or prepon- 
derance of the evidence sustained the board’s 
award. West's Ann.Labor Code, § 3202. 

Hulbert v. Workmen’s Comp. Appeals Bd., 

121 Cal.Rptr. 239, 47 Cal.App.3d 634. 


Cal.App. 1 Dist. 1964. Questions as to 
weight of evidence in workmen’s compensation 
cases are not within province of reviewing 
court. 

Subsequent Injuries Fund v. Industrial Acc. 

Commission, 37 Cal.Rptr. 844, 226 Cal. 
App.2d 136. 


Cal.App. 2 Dist. 2000. When considering a 
petition for writ of review in workers’ compen- 
sation case, the Court of Appeal may not re- 
weigh the evidence or decide disputed questions 
of fact; however, the Court is not bound to 
accept the factual findings of the Workers’ Com- 
pensation Appeals Board (WCAB) if determined 
to be unreasonable, illogical, improbable or 
inequitable when viewed in light of the overall 
statutory scheme. 

Tenet/Centinela Hosp. Medical Center v. 
Worker’s Compensation Appeals Bd., 95 
Cal.Rptr.2d 858, 80 Cal.App.4th 1041, 
review denied. 


Cal.App. 2 Dist. 1999. Workers’ Compen- 
sation Appeals Board has the authority to re- 
weigh the evidence and make new findings of 
fact on appeal. West's Ann.Cal.Labor Code 
§ 5907. 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


On questions of credibility, Court of Appeal 
defers to the judgment of the workers’ compen- 
sation judge (WCJ) who is in the best position to 
observe the demeanor of the witness. 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1998. In considering peti- 
tion for writ of review of a decision of Workers’ 
Compensation Appeals Board (WCAB), Court of 
Appeal may not reweigh the evidence or decide 
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disputed questions of fact; however, it is not 
bound to accept WCAB’s factual findings if 
determined to be unreasonable, illogical, im- 
probable, or inequitable when viewed in light of 
the overall statutory scheme. 

Keulen v. Workers’ Comp. Appeals Bd., 78 


Cal.Rptr.2d 500, 66 Cal.App.4th 1089, as. 


modified. 


Cal.App. 2 Dist. 1998. When determining 
whether the evidence, when viewed in light of 
entire record, supports the award of Workers’ 
Compensation Appeals Board (WCAB), Court of 
Appeal may not reweigh the evidence or decide 
disputed questions of fact, but it is not bound to 
accept WCAB’s factual findings if determined to 
be unreasonable, illogical, improbable or ineq- 
uitable when viewed in light of overall statutory 
scheme. 

Johnson v. Workers’ Comp. Appeals Bd., 76 

Cal.Rptr.2d 422, 65 Cal.App.4th 197. 


Cal.App. 2 Dist. 1997. In considering peti- 
tion for writ of review of decision of the Work- 
ers’ Compensation Appeals Board (WCAB), 
Court of Appeal may not reweigh evidence or 
decide disputed questions of fact, although 
court is not bound to accept WCAB’s factual 
findings if determined to be unreasonable, illog- 
ical, improbable, or inequitable when viewed in 
light of the overall statutory scheme. 

Mote v. Workers’ Comp. Appeals Bd., 65 

Cal.Rptr.2d 806, 56 Cal.App.4th 902, re- 
hearing denied. 


Cal.App. 2 Dist. 1990. In resolving peti- 
tion for review of decision of Workers’ Compen- 
sation Appeals Board, Court of Appeal must 
determine whether evidence, when reviewed in 
light of entire record, supports Board’s deci- 
sion; in doing so, court must consider weight or 
persuasiveness of all evidence, not just whether 
there is substantial evidence in favor of deci- 
sion. 

Rubalcava v. Workers’ Comp. Appeals Bd., 

269 Cal.Rptr. 656, 220 Cal.App.3d 901, 
review denied. ; 


Cal.App. 2 Dist. 1981. © Where workers’ 
compensation judge, in proceeding by claimant 
alleging cumulative injury to her heart as a 
result of her employment as teacher, found 
claimant not credible as to the allegations of 
stressful events and harassment in her job, and 
found that particular events alleged by claimant 
to have occurred during her employment either 
did not happen as described by claimant or did 
not happen at all, the judge was not bound to 
accept claimant's general allegations of stressful 
employment. 

Los Angeles Unified School Dist. v. Work- 

ers’ Comp. Appeals Bd., 171 Cal.Rptr. 
841, 116 Cal.App.3d 393. 


Cal.App. 2 Dist. 1979. Substantial — evi- 
dence test applies, on review, to the Workers’ 
Compensation Appeal Board’s factual findings; 
credibility of witnesses, persuasiveness or 
weight of the evidence, and resolution of con- 
flicting inferences are questions of fact. 

Western Electric Co. v. Workers’ Comp. 

Appeals Bd., 160 Cal.Rptr. 436, 99 Cal. 
App.3d 629. 


Cal.App. 2 Dist. 1975. For purpose of re- 
viewing decision of Workmen's Compensation 
Appeals Board denying compensation, where it 
did not appear that there was any basis for 
disbelieving applicant’s testimony or that either 
referee or Board rejected any of it as untrue, 
facts testified to by applicant were regarded as 
established. 

Petrocelli v. Workmen’s Comp. Appeals 

Bd., 119 Cal.Rptr. 620, 45 Cal.App.3d 
635. 


Cal.App. 2 Dist. 1971. In a workmen's 
compensation proceeding, determinations of 
referee on matters turning on credibility are 
entitled to be given great weight. 

Shope v. Workmen’s Comp. Appeals Bd., 98 

Cal.Rptr. 768, 21 Cal.App.3d 774. 


Cal.App. 2 Dist. 1957. The District Court 
of Appeal cannot retry compensation proceed- 
ing and weigh the evidence and credibility of 
the witnesses since such is the function of the 
duly established arbiter of the facts. 

Welch v. Industrial Acc. Commission, 305 

P.2d 301, 147 Cal.App.2d 471. 


Cal.App. 3 Dist. 2000. Court of Appeal 
may not reweigh evidence or decide disputed 
questions of fact in reviewing a decision of 
Workers’ Compensation Appeals Board. 

Sacramento County Office of Educ. v. 

Workers’ Compensation Appeals Bd., 97 
Cal.Rptr.2d 699, 82 Cal.App.4th 107, as 
modified, and rehearing denied. 


Cal.App. 3 Dist. 2000. In considering a pe- 
tition for writ of review of a decision of the 
Workers’ Compensation Appeals Board 
(WCAB), court's authority is limited; court must 
determine whether the evidence, when viewed 
in light of the entire record, supports the award, 
and may not reweigh the evidence or decide 
disputed questions of fact. 


Cano v. Workers’ Compensation Appeals 
Bd., 96 Cal.Rptr.2d 582, 81 Cal.App.4th 
229. 


Cal.App. 3 Dist. 1999. On appeal in work- 
ers’ compensation case, Court of Appeal may 
not reweigh evidence or decide disputed issues 
of fact, but is not bound to accept factual 
findings of the Workers’ Compensation Appeals 
Board if findings are determined to be unrea- 
sonable, illogical, improbable or inequitable 
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when viewed in 
scheme. 

County of Sacramento v. Workers’ Comp. 
Appeals Bd., 81 Cal.Rptr.2d 780, 69 Cal. 
App.4th 726, rehearing denied, and re- 
view denied. 


light of overall statutory 


Cal.App. 4 Dist. 1983 Judging the proba- 
bilities with respect to the evidence is entirely 
within province of Workers’ Compensation Ap- 
peals Board, and Appellate Court's function is 
not to say which evidence has the greater prob- 
ability of truth, but rather to determine whether 
reasonable trier of fact could have found the 
evidence more convincing. 

Skip Fordyce, Inc. v. Workers’ Comp. Ap- 

peals Bd., 197 Cal.Rptr. 626, 149 Cal. 
App.3d 915. 


Cal.App. 5 Dist. 1993. In considering peti- 
tion for writ of review of decision of Workers’ 
Compensation Appeals Board, Court of Appeal 
may not reweigh evidence or decide disputed 
questions of fact. West's Ann.Cal.Labor Code 
§ 5952. 

Western Growers Ins. Co. v. Workers’ 

Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


Cal.App. 5 Dist. 1965. Weight of evidence 
and credibility of witnesses are matters for 
determination of Industrial Accident Commis- 
sion. 

Foremost Dairies, Inc. v. Industrial Acc. 

Commission, 47 Cal.Rptr. 173, 237 Cal. 
App.2d 560. 


Inferences or conclusions from 
facts proved. 


C.A.9 (Cal.) 1952. Under the Longshore- 
men’s and Harbor Workers’ Compensation Act, 
logical inferences which reasonably are drawn 
by the deputy commissioner from the evidence 
are equivalent of established facts and are not 
judicially reviewable even though more than 
one possible causative conclusion could have 
been reasonably drawn. Longshoremen’s and 
Harbor Workers’ Compensation Act, 88 2(2), 20, 
21(b), 23(a), 33 U.S.C.A. §§ 902(2), 920, 921(b), 
923(a). 

Crescent Wharf & Warehouse Co. v. Cyr, 

200 F.2d 633. 


1939.7. 


S.D.Cal. 1951. Decisions of deputy com- 
missioners of labor department bureau of em- 
ployees’ compensation on fact questions arising 
under Longshoremen’s Compensation Act are 
final and not judicially reviewable, where there 
is any evidence warranting inferences support- 
ing them. Longshoremen’s and Harbor Work- 
ers’ Compensation Act, § 1 et seq., 33 U.S.C.A. 
8 901 et seq. 

Crescent Wharf & Warehouse Co. v. Pills- 

bury, 99 F.Supp. 596. 


Cal. 1961. Where evidence before the In- 
dustrial Accident Commission is in substantial 
conflict or is susceptible of conflicting infer- 
ences, finding of the Commission whether for or 
against the applicant is final and must be up- 
held by the court. 

Keeley v. Industrial Acc. Commission, 359 

P.2d 34, 10 Cal.Rptr. 636, 55 Cal.2d 261. 


Cal. 1953. Where evidence is in substan- 
tial conflict, or is susceptible of conflicting in- 
ferences, finding of Industrial Accident Com- 
mission, whether for or against applicant, is 
final, and it is duty of reviewing court to uphold 
such finding, it being the commission’s province 
to weigh the evidence and credibility of the 
witnesses. 

Mercer-Fraser Co. v. Industrial Acc. Com- 

mission, 251 P.2d 955, 40 Cal.2d 102. 


Cal. 1951. The findings of the Industrial 
Accident Commission will not be disturbed on 
appeal where they are supported by substantial 
evidence, or by inferences which may fairly be 
drawn from the evidence. 

Brietigam v. Industrial Acc. Commission, 

236 P.2d 582, 37 Cal.2d 849. 


Cal.App. 1 Dist. 1964. | Reviewing court 
was without power to disturb Industrial Acci- 
dent Commission’s finding supported by reason- 
able inference from some evidence. 

Subsequent Injuries Fund v. Industrial Acc. 

Commission, 37 Cal.Rptr. 844, 226 Cal. 
App.2d 136. 


Cal.App. 1 Dist. 1961. First duty of court 
in reviewing compensation award is to search 
record to discover whether evidence is reason- 
ably susceptible to inferences drawn by Indus- 
trial Accident Commission in support of its 
conclusion, and on favorable discovery to affirm 
award. 

State Subsequent Injuries Fund v. Industri- 

al Acc. Commission, 16 Cal.Rptr. 323, 
196 Cal.App.2d 10. 


If the findings of the Industrial Accident 
Commission are supported by inferences which 
may fairly be drawn from evidence, even though 
the evidence is susceptible of opposing infer- 
ences, the reviewing court will not disturb the 
award. 

State Subsequent Injuries Fund v. Industri- 

al Acc. Commission, 16 Cal.Rptr. 323, 
196 Cal.App.2d 10. 


Cal.App. 1 Dist. 1954. Questions as to the 
weight of the evidence are for the Industrial 
Accident Commission, and if there is any evi- 
dence, whether direct or by reasonable infer- 
ence, which will support the commission's find- 
ing, reviewing court has no power to disturb it. 

State Compensation Ins. Fund v. Industrial 

Acc. Commission, 270 P.2d 55, 125 Cal. 
App.2d 201. 
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Cal.App. 2 Dist. 1999. While the evidence 
may be susceptible to different inferences, the 
Workers’ Compensation Appeals Board's infer- 
ence may not be overturned by reviewing court 
even if the court would infer otherwise. 

Scheffield Medical Group, Inc. v. Workers’ 

Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


When evidence is susceptible to different 
inferences, the Workers’ Compensation Appeals 
Board’s inference will not be overturned on 
appeal. 

Scheffield Medical Group, Inc. v. Workers’ 
Comp. Appeals Bd., 83 Cal.Rptr.2d 71, 70 
Cal.App.4th 868, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1998. Appellate court will 
not interfere with Workers’ Compensation Ap- 
peals Board’s (WCAB) factual findings if they 
are supported by substantial evidence or by 
reasonable inferences drawn from the testimony 
adduced. 

Galloway v. Workers’ Comp. Appeals Bd., 

74 Cal.Rptr.2d 374, 63 Cal.App.4th 880. 


Cal.App. 2 Dist. 1985. In determining 
whether workers’ compensation claimant's evi- 
dence has such convincing force and probability 
of truth as to satisfy her burden of proof by 
preponderance of evidence, the Workers’ Com- 
pensation Appeals Board can properly draw 
inferences from evidence presented. West's 
Ann.Cal.Labor Code § 3202.5. 

Rogers v. Workers’ Comp. Appeals Bd., 218 

Cal.Rptr. 662, 172 Cal.App.3d 1195, re- 
view denied. 


Cal.App. 2 Dist. 1983. Workers’ Compen- 
sation Appeals Board's decision to uphold work- 
ers’ compensation judge will not be disturbed 
where supported by substantial evidence or fair- 
ly drawn inferences, and all reasonable doubts 
are to be resolved in favor of employee. 


Georgia-Pacific Corp. v. Workers’ Comp. 
Appeals Bd., 192 Cal.Rptr. 643, 144 Cal. 
App.3d 72. 


Cal.App. 2 Dist. 1977. Duty of the com- 
pensation judge and the Workers’ Compensa- 
tion Appeals Board is to draw inferences from 
the evidence presented; duty of the Court of 
Appeals is merely to say whether those infer- 
ences were reasonable. 

Fremont Indemnity Co. v. Workers’ Comp. 

Appeals Bd., 137 Cal.Rptr. 847, 69 Cal. 
App.3d 170. 


Cal.App. 2 Dist. 1969. In reviewing an or- 
der of the workmen's compensation appeals 


board it is not the function of the court to weigh 
conflicting inferences. 
Kauffman v. Workmen’s Compensation Ap- 
peals Bd., 78 Cal.Rptr. 620, 273 Cal. 
App.2d 829. 


Cal.App. 2 Dist. 1965. If findings of Indus- 
trial Accident Commission are supported by 
inferences which may fairly be drawn from 
evidence, even though evidence is susceptible of 
opposing inferences, reviewing court will not 
disturb the award. 

Carmichael v. Industrial Acc. Commission, 

44 Cal.Rptr. 470, 234 Cal.App.2d 311. 


Cal.App. 2 Dist. 1953. Questions as to 
credibility of applicant for workmen's compen- 
sation benefits and weight of the evidence are 
for the commission, and if there is any evidence, 
whether direct or by reasonable inference, 
which will support the finding of the commis- 
sion, a reviewing court has no power to disturb 
it. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 252 P.2d 649, 115 Cal. 
App.2d 684. 


The function of the court on review of the 
action of the Industrial Accident Commission is 
to determine whether the evidence, if believed, 
is substantial and supports the findings. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 252 P.2d 649, 115 Cal. 
App.2d 684. 


Cal.App. 3 Dist. 1994. Findings of fact of 
Workers’ Compensation Appeals Board must be 
upheld if supported by substantial evidence, 
even if there are conflicting inferences to be 
drawn from evidence; however, court is not 
bound by Board’s conclusions on questions of 
law. 

Superior Care Facilities v. Workers’ Comp. 

Appeals Bd., 32 Cal.Rptr.2d 918, 27 Cal. 
App.4th 1015. 


Cal.App. 3 Dist. 1980. On review of Work- 
ers’ Compensation Appeals Board’s decisions, 
substantial evidence test is not met by simply 
isolating evidence which supports Board and 
ignoring other relevant facts of record which 
rebut or explain such evidence; if Board's find- 
ings are supported by inferences which may 
fairly be drawn from evidence, however, even 
though evidence is susceptible of opposing in- 
ferences, reviewing court will not disturb 
award. 

Nielsen Freight Lines v. Workers’ Comp. 

Appeals Bd., 169 Cal.Rptr. 854, 113 Cal. 
App.3d 434. 


Cal.App. 3 Dist. 1975. Findings of the 
workers’ compensation appeals board will not 
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be disturbed on appeal if they are supported by 
inferences fairly drawn from the evidence. ; 
Patterson v. Workers’ Comp. Appeals Bd., 
126 Cal.Rptr. 182, 53 Cal.App.3d 916. 


Cal.App. 3 Dist. 1955. Where two oppos- 
ing inferences may be drawn from the evidence 
in workmen's compensation proceeding, and 
inference accepted by Industrial Accident Com- 
mission is reasonable and is supported by evi- 
dence in the record, such inference must be 
sustained. 

Guarantee Ins. Co. vy. Industrial Acc. Com- 

mission of Cal., 290 P.2d 920, 137 Cal. 
App.2d 691. 


Cal.App. 3 Dist. 1955. Finding of Industri- 
al Accident Commission cannot be disturbed by 
reviewing court, if such finding is supported by 
any evidence or reasonable inference. 

Foster v. Industrial Acc. Commission, 289 

P.2d 253, 136 Cal.App.2d 812. 


Cal.App. 3 Dist. 1955. If there is any evi- 
dence, whether by direct or reasonable infer- 
ence, which will support finding of Industrial 
Accident Commission in workmen's compensa- 
tion case, reviewing court has no power to 
disturb it. 

Ridgeway v. Industrial Acc. Commission of 

State of Cal., 279 P.2d 1005, 130 Cal. 
App.2d 841. 


Cal.App. 3 Dist. 1952. The findings of the 
Industrial Accident Commission will not be dis- 
turbed on appeal where they are supported by 
substantial evidence, or by inferences which 
may fairly be drawn from the evidence. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 239 P.2d 477, 108 Cal. 
App.2d 632. 


Cal.App. 5 Dist. 1985. The court will not 
interfere with factual findings of the Workers’ 
Compensation Appeals Board if they are sup- 
ported by substantial evidence or by reasonable 
inferences drawn from the testimony adduced. 

City of Fresno v. Workers’ Comp. Appeals 

Bd., 209 Cal.Rptr. 463, 163 Cal.App.3d 


467. 
1939.8. —— Expert testimony. 
Cal. 1970. Factual determinations of 


Workmen's Compensation Appeals Board must 
be upheld if there is any substantial evidence in 
their support, and the relevant and considered 
opinion of one physician, though inconsistent 
with other medical opinions, may constitute 

substantial evidence. 
Place v. Workmen's Comp. App. Bd., 475 
P.2d 656, 90 Cal.Rptr. 424, 3 Cal.3d 372. 


Cal. 1969. Factual determinations of 
workmen's compensation appeals board must 
be upheld if there is any substantial evidence in 


their support, and the relevant and considered 
opinion of one physician, though inconsistent 
with other medical opinions, may constitute 
substantial evidence. 
Smith v. Workmen’s Compensation Appeals 
Bd., Los Angeles County, 455 P.2d 822, 
78 Cal.Rptr. 718, 71 Cal.2d 588. 


Cal. 1968. In reviewing award of Work- 
men’s Compensation Appeals Board, Supreme 
Court has the power to choose between conflict- 
ing medical reports. 

Jones v. Workmen’s Compensation Appeals 

Bd., 439 P.2d 648, 67 Cal.Rptr. 544, 68 
Cal.2d 476. 


Cal.App. 2 Dist. 1968. Workmen’s Com- 
pensation Appeals Board has power to choose 
among contlicting medical reports, but once it 
does so, it must give full weight to findings of 
doctor whose report it relies on. . 

Mann v. Workmen’s Compensation Appeals 

Board, 71 Cal.Rptr. 237, 265 Cal.App.2d 
Seishh 


Cal.App. 3 Dist. 1964. Conflicts in opinion 
testimony of physicians in hearings before the 
Industrial Accident Commission were to be re- 
solved by the commission and not by a review- 
ing court. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


Cal.App. 5 Dist. 1965. Weight to be given 
autopsy findings and physician’s testimony 
based thereon was matter for Industrial Acci- 
dent Commission and not for reviewing court in 
compensation case. 

Foremost Dairies, Inc. v. Industrial Acc. 

Commission, 47 Cal.Rptr. 173, 237 Cal. 
App.2d 560. 


1939.9. Findings against claimant or 


party having burden of proof. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1939.10. —— Concurrence or disagreement 
of administrative authorities. 


Cal.App. 2 Dist. 1974. Question of com- 
pensability was one of law where there was no 
substantial difference between referee and ap- 
peals board in their views of evidence in work- 
men’s compensation case. 

Lizama v. Workmen's Comp. Appeals Bd., 

115 Cal.Rptr. 267, 40 Cal.App.3d 363. 


Cal.App. 3 Dist. 1968. The courts will not 
disturb workmen's compensation appeals 
board’s findings of fact which are supported by 
substantial evidence, even when the board on 
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reconsideration reaches findings contrary to 
those of referee. 
Cal-Nat Airways, Inc. v. Workmen's Com- 
pensation Appeals Bd., 73 Cal.Rptr. 815, 
268 Cal.App.2d 93. 


Cal.App. 4 Dist. 1974. On review of Work- 


men’s Compensation Appeals Board’s refusal of 
employee’s request to reopen, issue was not 
whether referee’s findings and award were sup- 
ported by substantial evidence but whether 
Board’s order and decision were supported by 
substantial evidence in light of entire record. 
West’s Ann.Labor Code, §§ 5410, 5803, 5952. 
Detjen v. Workmen’s Comp. Appeals Bd., 
116 Cal.Rptr. 860, 42 Cal.App.3d 470. 


Cal.App. 4 Dist. 1972. Where Workmen's 
Compensation Appeals Board adopts report of 
referee in its order denying reconsideration, 
evidence relied upon and reasons for decision 
stated in report of referee are considered those 
of the Board. West’s Ann.Labor Code, 
§ 5908.5. 

Moyer v. Workmen’s Comp. Appeals Bd., 

100 Cal.Rptr. 540, 24 Cal.App.3d 650. 


1939.11. Particular findings. 
1939.11(1). In general. 
Cal. 1965. Where Industrial Accident 


Commission’s decision apportioning disability 
between successive employers is based on sub- 
stantial evidence, Supreme Court cannot over- 
rule commission's determination. 
Fibreboard Paper Prod. Corp. v. Industrial 
Acc. Com’n, 403 P.2d 133, 45 Cal.Rptr. 5, 
63 Cal.2d 65. 


Cal.App. 1 Dist. 1980. Workers’ Compen- 
sation Appeals Board’s decision that employer 
was unreasonable in its delay in paying benefits 
to claimant was not itself unreasonable and thus 
was required to be sustained upon judicial re- 
view. West's Ann.Labor Code, §§ 5814, 5952. 

Bekins Moving & Storage Co. v. Workers’ 

Comp. Appeals Bd., 163 Cal.Rptr. 213, 
103 Cal.App.3d 675. 


Cal.App. 2 Dist. 1979. While Workers’ 
Compensation Appeals Board's determination 
of what constitutes ‘good cause” to justify re- 
opening of proceeding may be accorded great 
weight, it is not conclusive. West’s Ann.Labor 
Code, 88 5803-5805. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


Cal.App. 2 Dist. 1967. It is the province of 
Workmen's Compensation Appeals Board, as 
trier of fact, to resolve finally any conflicts in 
evidence in permanent disability case as to 
underlying issues of nature of physical injury, 
occupation of injured employee and employee's 


age at time of injury. West's Ann.Labor Code, 
§ 4660(a). 
Fidelity & Cas. Co. of New York v. Work- 
men’s Compensation Appeals Bd., 60 Cal. 
Rptr. 442, 252 Cal.App.2d 327. 


Cal.App. 4 Dist. 1971. It is function of 
Workmen’s Compensation Appeals Board to ap- 
portion disability between industrial and nonin- 
dustrial causes, and any award based upon that 
determination will not be annulled if there is 
substantial evidence to support it. 

Dill v. Workmen’s Comp. Appeals Bd., 95 

Cal.Rptr. 755, 18 Cal.App.3d 487. 


Cal.App. 4 Dist. 1969. Whether disability 
is to be apportioned is question for Board to 
determine, and any award based on that deter- 
mination will not be annulled if there is any 
substantial evidence to support it. 

Spillane v. Workmen’s Compensation Ap- 

peals Bd., 74 Cal.Rptr. 671, 269 Cal. 
App.2d 346. 


Cal.App. 5 Dist. 1993. For purposes of 
workers’ compensation, number and nature of 
injuries suffered are questions of fact for work- 
ers’ compensation judge or Workers’ Compen- 
sation Appeals Board. West's Ann.Cal.Labor 
Code § 3208.1. ' 

Western Growers Ins. Co. v. Workers’ 

Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


For purposes of workers’ compensation, if 
employee becomes disabled, is off work, and 
then returns to work only to again become 
disabled, there is question of fact as to whether 
new disability is due to old injury or whether it 


is due to new and separate injury. West's 
Ann.Cal.Labor Code § 3208.1. 
Western Growers Ins. Co. v. Workers’ 


Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


For purposes of workers’ compensation, 
one exposure may result in two distinct injuries, 
posing question of fact. West’s Ann.Cal.Labor 
Code § 3208.1. 

Western Growers Ins. Co. v. Workers’ 

Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


€1939.11(2). Jurisdictional facts. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


© 1939.11(3). Employments, 
employees. 


employers, and 

Cal. 1989. Determination of employee or 
independent contractor status, for purposes of 
determining workers’ compensation coverage, 
is one of fact if dependent upon resolution of 
disputed evidence or inferences, and decision of 
Division of Labor Standards Enforcement must 
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be upheld if substantially supported; if evidence 
is undisputed, question becomes one of law, but 
deference to Division’s view is appropriate. 
West's Ann.Cal.Labor Code §§ 3351, 3353. 
S. G. Borello & Sons, Inc. v. Department of 
Industrial Relations, 769 P.2d 399, 256 
Cal.Rptr. 543, 48 Cal.3d 341. 


Cal.App. 1 Dist. 1971. Where there is no 
dispute as to facts in connection with issue in 
workmen's compensation proceeding as to 
whether a decedent was an employee at time of 
his death, ruling on such issue by workmen's 
compensation appeals board is subject to inde- 
pendent judicial review. West’s Ann.Labor 
Code, §§ 3351, 3357. 

Jones v. Workmen's Comp. Appeals Bd., 97 

Cal.Rptr. 554, 20 Cal.App.3d 124. 


Cal.App. 1 Dist. 1961. District Court of 
Appeal should not disturb finding of Industrial 
Accident Commission in compensation proceed- 
ing that employment relationship existed, if 
finding was supported by substantial evidence. 

State Subsequent Injuries Fund v. Industri- 

al Acc. Commission, 16 Cal.Rptr. 323, 
196 Cal.App.2d 10. 


Cal.App. 2 Dist. 1999. Issue of employ- 
ment in determining whether a worker is an 
employee or independent contractor under 
Workers’ Compensation Act is a question of law 
and appropriate for Court of Appeal to decide. 
West's Ann.Cal.Labor Code § 3302. 

Ware v. Workers’ Comp. Appeals Bd., 92 

Cal.Rptr.2d 744, 78 Cal.App.4th 508. 


Cal.App. 2 Dist. 1963. Question of wheth- 
er a worker is an employee within the meaning 
of the Workmen’s Compensation Act is one of 
fact upon which judgment of Industrial Acci- 
dent Commission is conclusive when the facts 
are in dispute, and it becomes a question of law 
only when but one inference can reasonably be 
drawn from the facts. West's Ann.Labor Code, 
§ 3351. 

Van Horn v. Industrial Acc. Commission, 

33 Cal.Rptr. 169, 219 Cal.App.2d 457. 


Cal.App. 2 Dist. 1962. Question of wheth- 
er a worker is an employee within the Work- 
men’s Compensation Act is a question of fact 
upon which judgment of the Commission is 
conclusive where the facts are in dispute, and it 
becomes a question of law only when but one 
inference can reasonably be drawn from the 
facts. 

Durae v. Industrial Acc. Commission, 23 

Cal.Rptr. 902, 206 Cal.App.2d 691. 


Cal.App. 2 Dist. 1958. Finding of Industri- 
al Accident Commission in compensation pro- 
ceeding that claimant was an independent con- 
tractor and not an employee and therefore not 
entitled to compensation was conclusive on re- 
view in District Court of Appeal unless there 


was an entire lack of evidence to support it or 
only inference that could be drawn from evi- 
dence was contrary to it. West's Ann,Labor 
Code, § 3353. 
Bates v. Industrial Acc. Commission, 320 
P.2d 167, 156 Cal.App.2d 713. 


Where finding of Industrial Accident Com- 
mission in compensation proceeding that claim- 
ant was an independent contractor and not an 
employee and therefore not entitled to compen- 
sation is supported by inferences, which may 
fairly be drawn from the evidence, even though 
evidence is susceptible of opposing inferences, 
finding will not be disturbed by District Court of 
Appeal on review. West’s Ann.Labor Code, 
83353. 

Bates y. Industrial Acc. Commission, 320 

P.2gel67) 156 Cal-App2d 713) 


Cal.App. 3 Dist. 1955. Where Industrial 
Accident Commission’s findings are supported 
by substantial evidence or by inferences which 
may fairly be drawn from the evidence, even 
though evidence may be susceptible of opposing 
inferences, such findings will not be disturbed 
by an appellate tribunal. 

Guarantee Ins. Co. v. Industrial Acc. Com- 

mission of Cal., 290 P.2d 920, 137 Cal. 
App.2d 691. 


Question whether worker is an employee 
within meaning of Workmen’s Compensation 
Act is question of mixed law and fact to be 
proved like any other question and is question 
on which Industrial Accident Commission's 
judgment is conclusive if the facts are in dis- 
pute. 

Guarantee Ins. Co. v. Industrial Acc. Com- 

mission of Cal., 290 P.2d 920, 137 Cal. 
App.2d 691. 


Cal.App. 4 Dist. 1993. Workers Compen- 
sation Appeal Board's determination of employ- 
ment status of injured worker must be upheld 
by reviewing court if based on substantial evi- 
dence; however, if evidence is not in dispute, 
question is one of law which reviewing court 
may determine independently. 

California State Univ., Fullerton v. Work- 

ers’ Comp. Appeals Bd., 21 Cal.Rptr.2d 
50, 16 Cal.App.4th 1819. 


Cal.App. 4 Dist. 1981. Whether an injured 
person was an employee or an independent 
contractor is generally a question of mixed law 
and fact and where two reasonable inferences 
may be drawn from the evidence, the inference 
accepted by the Workers’ Compensation Ap- 
peals Board must be sustained but when only 
one inference can reasonably be drawn the 
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determination is a question of law. West's 
Ann.Labor Code, 8§ 3351, 3353. 

Missions Ins. Co. v. Workers’ Comp. Ap- 

peals Bd., 176 Cal.Rptr. 439, 123 Cal. 


App.3d 211. 


Cal.App. 5 Dist. 1987. Question of wheth-. 


er person is employee, for purposes of Workers’ 
Compensation Act, may be one of fact, of mixed 
law and fact, or of law only. West's 

Ann.Cal.Labor Code § 3201 et seq. 
Barragan v. Workers’ Comp. Appeals Bd., 
240 Cal.Rptr. 811, 195 Cal.App.3d 637. 


Where facts are undisputed, question of 
whether person is employee for purposes of the 
Workers’ Compensation Act is one of law, and 
the Court of Appeal may independently review 
facts to determine the correct answer. West's 
Ann.Cal.Labor Code § 3201 et seq. 

Barragan v. Workers’ Comp. Appeals Bd., 

240 Cal.Rptr. 811, 195 Cal.App.3d 637. 


€1939.11(4). Dependency and relationship. 


C.A.9 (Cal.) 1951. Whether claimant for 
death benefits as widow of employee under 
Defense Base Compensation Act was entitled to 
status as widow on ground of common law 
marriage between claimant and deceased em- 
ployee was question of fact, and district judge 
and Court of Appeals were bound by finding of 
administrative officer thereon. Defense Base 
Compensation Act, 8 1, 42 U.S.C.A. § 1651; 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act, §§ 1 et seq., 2(16), 33 U.S.C.A. §§ 901 
et seq., 902(16). 

Turnbull v. Cyr, 188 F.2d 455. 


Whether claimants for benefits under De- 
fense Base Compensation Act were within class 
of persons entitled to such benefits was question 
of law for court to determine. Defense Base 
Compensation Act, § 1, 42 U.S.C.A. § 1651; 
Longshoremen’'s and Harbor Workers’ Compen- 
sation Act, §§ 1 et seq., 2(16), 33 U.S.C.A. §§ 901 
et seq., 902(16). 

Turnbull v. Cyr, 188 F.2d 455. 


Cal.App. 1 Dist. 1966. Finding of Commis- 
sion as to existence and extent of dependency 
on deceased employee will not be disturbed on 
review if supported by substantial evidence but 
award of death benefits based on finding of 
dependency will be annulled if evidence without 
conflict shows no dependency whatsoever. 
West's Ann.Const. art. 20, § 21; West's Ann.La- 
bor Code, 8§ 3500, 3503. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 52 Cal.Rptr. 647, 243 Cal. 
App.2d 700. 


Cal.App. 2 Dist. 1982. It is for the Work- 
ers’ Compensation Appeals Board, and not the 
reviewing court, to determine primal issue of 


dependency status. West's Ann.Cal.Labor Code 

8§ 3503, 4600. 
Donovan v. Workers’ Comp. Appeals Bd., 
187 Cal.Rptr. 869, 138 Cal.App.3d 323. 


Cal.App. 4 Dist. 1966. Review of sufficien- 
cy of evidence to support finding of total depen- 
dency based on presumption of total dependen- 
cy under workmen’s compensation statute is 
restricted to consideration of sufficiency of evi- 
dence to support finding of facts giving rise to 
presumption, and application of presumption is 
not precluded by showing that child actually did 
not receive support from deceased parent, re- 
ceived only portion of required support, or was 
not entitled to receive any support, or received 
partial support from surviving parent, was sup- 
ported entirely by surviving parent or another, 
was legally dependent for his entire support on 
surviving parent or another, or partially sup- 
ported himself. West's Ann.Labor Code, 
§ 3501(b). 

Smith v. Workmen's Compensation Appeals 

Bd., 53 Cal.Rptr. 816, 245 Cal.App.2d 
ZO2R 


€1939.11(5). Accident or injury and conse- 
quences thereof in general. 


Cal. 1966. Whether a disability results in 
whole or in part from normal progress of a pre- 
existing disease or represents a fully compensa- 
ble lighting up or aggravation of a pre-existing 
condition is a factual question for Industrial 
Accident Commission, and its award will not be 
annulled if there is any substantial evidence to 
support it. West’s Ann.Labor Code, § 4750. 

Reynolds Elec. & Engineering Co. v. Work- 

men's Compensation Appeals Bd., 421 
P.2d 102, 55 Cal.Rptr. 254, 65 Cal.2d 
438. 


Cal. 1962. Whether disability results in 
whole or in part from normal progress of pre- 
existing disease or represents fully compensable 
aggravation of pre-existing condition is question 
for Industrial Accident Commission and _ its 
award will not be annulled if there is substantial 
evidence to support it. 

Argonaut Ins. Co. v. Industrial Acc. Com- 

mission, 371 P.2d 281, 21 Cal.Rptr. 545, 
57 Cal.2d 589, 


Cal.App. 1 Dist. 1959. The role of the ap- 
pellate court in passing on Industrial Accident 
Commission's award, as in reviewing the judg- 
ment of a trial court, is limited, and the Com- 
mission's finding with regard to proximate cau- 
sation of injury, if supported by any evidence, 
cannot be disturbed. West's Ann.Labor Code, 
§ 5953. 

State Compensation Ins. Fund v. Industrial 

Acc. Commission, 1 Cal.Rptr. 73, 176 
Cal.App.2d 10. 
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Where Industrial Accident Commission 
found that carpenter's eye injury in 1957 proxi- 
mately resulted in further disability consisting 
in amputation of index finger in using power 
saw at home, court could set such finding aside, 
on ground that carpenter’s negligence caused 
injury, only if Commission’s contrary finding 
was not sufficiently supported in the record. 
West's Ann.Labor Code, § 5053. 

State Compensation Ins. Fund v. Industrial 

Acc. Commission, | Cal.Rptr. 73, 176 
Cal.App.2d 10. 


Cal.App. 2 Dist. 1983. Finding of industri- 
al injury must be supported by substantial evi- 
dence, which includes both competent lay and 
medical evidence. West's Ann.Cal.Labor Code 
§ 3600. 

Twentieth Century-Fox Film Corp. v. Work- 

ers’ Comp. Appeals Bd., 190 Cal.Rptr. 
560, 141 Cal.App.3d 778. 


Cal.App. 2 Dist. 1967. Where there was 
substantial evidence of workmen’s compensa- 
tion claimant's exposure to infectious or conta- 
gious disease, including testimony of claimant, 
public health nurse who was employed as 
school nurse, that during period alleged in her 
claim she came in contact with some 18 to 20 
students who had skin eruptions which in her 
opinion were symptoms of chicken pox, appeals 
board which held that there was no evidence of 
exposure of applicant to an infectious or conta- 
gious disease did not make complete examina- 
tion of record and its findings and order would 
be annulled and the case remanded for further 
proceedings. West’s Ann.Labor Code, § 5908.5. 

Wilhelm v. Workmen’s Compensation Ap- 

peals Bd., 62 Cal.Rptr. 829, 255 Cal. 
App.2d 30. 


Cal.App. 2 Dist. 1967. Question of wheth- 
er any portion of workmen’s compensation 
claimant's injury is attributable to nonindustrial 
causes is a question of fact upon which the 
decision of the appeals board is conclusive if its 
finding is supported by the evidence. West's 
Ann.Labor Code, § 4663. 

Heath v. Workmen's Compensation Appeals 

Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
235: 


Cal.App. 2 Dist. 1966. It is the function of 
the Industrial Accident Commission, as the trier 
of the facts, to determine as a fact the proximate 
cause of the injury. 

Baker v. Industrial Acc. Commission, 52 

Cal.Rptr. 276, 243 Cal.App.2d 380. 


The Industrial Accident Commission’s find- 
ing as to proximate cause of injury, if supported 
by any evidence, cannot be disturbed by the 
District Court of Appeals. 

Baker v. Industrial Acc. Commission, 52 

Cal.Rptr. 276, 243 Cal.App.2d 380. 


Whether a disability results in whole or in 
part from the normal progress of a preexisting 
disease or represents a fully compensable light- 
ing up or aggravation of a preexisting condition 
is a question for the Industrial Accident Com- 
mission to determine, and its award will not be 
annulled if there is any substantial evidence to 
support it. 

Baker v. Industrial Acc. Commission, 52 

Cal.Rptr. 276, 243 Cal.App.2d 380. 


Separation of industrial cause from nonin- 
dustrial cause of disability is matter for determi- 
nation of Industrial Accident Commission based 
upon the evidence before it. 

Baker v. Industrial Acc. Commission, 52 

Cal.Rptr. 276, 243 Cal.App.2d 380. 


Cal.App. 3 Dist. 1965. Whether applicant's 
work contributes to ultimate disability is ques- 
tion of fact for Industrial Accident Commission, 
whose determination is binding upon courts 
when supported by substantial evidence. 

Peter Kiewit Sons v. Industrial Acc. Com- 

mission, 44 Cal.Rptr. 813, 234 Cal.App.2d 
831. 


Cal.App. 5 Dist. 1971. Determination as to 
whether employee has sustained compensable 
industrial injury is prerogative of Workmen’s 
Compensation Appeals Board but its decision 
disallowing award must be supported by sub- 
stantial evidence. 

Adams v. Workmen’s Comp. Appeals Bd., 

99 Cal.Rptr. 269, 22 Cal.App.3d 214. 


Cal.App. 5 Dist. 1968. If substantial evi- 
dence shows that workman's incapacity is par- 
tially due to his pathological bodily condition 
entirely apart from industrial accident, even if 
there is also contrary evidence, reviewing court 
is powerless to interfere with finding and con- 
clusions of Workmen’s Compensation Appeals 
Board. 

Peterson v. Workmen’s Compensation Ap- 

peals Bd., 72 Cal.Rptr. 545, 266 Cal. 
App.2d 818. 


Whether disability is apportionable because 
it results in part from normal progress of preex- 
isting condition or represents fully compensable 
aggravation of preexisting condition or disease 
is question of fact for Workmen's Compensation 
Appeals Board. 

Peterson v. Workmen’s Compensation Ap- 

peals Bd., 72 Cal.Rptr. 545, 266 Cal. 
App.2d 818. 


Cal.App. 5 Dist. 1965. It is function of In- 
dustrial Accident Commission as trier of facts to 
determine proximate cause of injury. 

Foremost Dairies, Inc. v. Industrial Acc. 

Commission, 47 Cal.Rptr. 173, 237 Cal. 
App.2d 560. 
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Finding of Industrial Accident Commission 
as to proximate cause of injury if supported by 
evidence cannot be disturbed by reviewing 
court. 

Foremost Dairies, Inc. v. Industrial Acc. 

Commission, 47 Cal.Rptr. 173, 237 Cal. 
App.2d 560. 


€=1939.11(6). Cause of death. 


Cal.App. 2 Dist. 1957. Finding of Industri- 
al Accident Commission in compensation pro- 
ceeding as to cause of disability is conclusive on 
review, if supported by substantial evidence. 
West’s Ann.Labor Code, § 5953. 

Havel v. Industrial Acc. Commission of 

Cal., 316 P.2d 680, 154 Cal.App.2d 737. 


€1939.11(7). Injuries arising out of and in 
course of employment. 


Cal. 1972. Although referee’s factual find- 
ings, which were supported by substantial evi- 
dence, were binding on the Supreme Court, the 
court was not bound by referee’s conclusion of 
law that the facts found, coupled with uncontra- 
dicted evidence before the referee, were insuffi- 
cient to bring death of decedent within course 
of his employment. West’s Ann.Labor Code, 
SSO), 

Dimmig v. Workmen’s Comp. Appeals Bd., 

495 P.2d 433, 101 Cal.Rptr. 105, 6 Cal.3d 
860. 


Cal.App. 1 Dist. 1977. Where facts relat- 
ing to employee’s injury are uncontradicted, 
question on review of award of workers’ com- 
pensation board is whether board’s finding on 
issue of whether injury arose out of employment 
is supported by entire record; test of substan- 
tiality of evidence must be measured on basis of 
entire record rather than by simply isolating 
evidence supportive of board’s determination. 
West's Ann.Labor Code, § 3202. 

Transactron, Inc. v. Workers’ Comp. Ap- 

peals Bd., 137 Cal.Rptr. 142, 68 Cal. 
App.3d 233. 


Cal.App. 1 Dist. 1968. Whether an em- 
ployee’s work contributes to his injury is ques- 
tion of fact for determination of Workmen's 
Compensation Appeals Board. West's Ann.La- 
bor Code, § 3600. 

Bingham v. Workmen's Compensation Ap- 

peals Bd., 68 Cal.Rptr. 410, 261 Cal. 
App.2d 842. 


Cal.App. 2 Dist. 1978. On issue of whether 
there is psychiatric disability on an industrial 
basis, question for reviewing court is whether 
substantial evidence in light of the entire record 
supports the determination. 

Market Basket v. Workers’ Comp. Appeals 

Bd., 149 Cal.Rptr. 872, 86 Cal.App.3d 
ah 


Cal.App. 2 Dist. 1969. Inasmuch as there 
was no real dispute between parties as to facts, 
question of whether injury was suffered in 
course of employment was one of law so that 
purported finding of fact on that question by 
appeals board was not binding on court. 

Rausch v. Workmen’s Compensation Ap- 

peals Bd., 79 Cal.Rptr. 148, 274 Cal. 
App.2d 357. 


Cal.App. 3 Dist. 1979. Where material 
facts are not in dispute, the question of whether 
an employee was injured in the course of em- 
ployment becomes a question of law. 

Osbun v. Workers’ Comp. Appeals Bd., 155 

Cal.Rptr. 748, 93 Cal.App.3d 163. 


€1939.11(8). Defenses against claims. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


€=1939.11(9). Amount and period of compen- 
sation. 


Cal.App. 3 Dist. 1978. Intent of the fact 
finder is only relevant in determining what the 
facts are; the fact finder’s desire to have those 
facts given a higher or lower compensation 
rating than usual is totally irrelevant. 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 146 Cal.Rptr. 513, 81 Cal. 
App.3d 586. 


Cal.App. 5 Dist. 1993. Whether disability 
is permanent or temporary for purposes of 
workers’ compensation is question of fact. 

Western Growers Ins. Co. v. Workers’ 

Comp. Appeals Bd., 20 Cal.Rptr.2d 26, 16 
Cal.App.4th 227, review denied. 


Cal.App. 5 Dist. 1981. In weighing the evi- 
dence relative to earning capacity, Workers’ 
Compensation Appeals Board has a range of 
discretion, but the evidence must demonstrate 
that its determination is reasonable. West's 
Ann.Labor Code § 4453(d). 

Urlwin v. Workers’ Comp. Appeals Bd., 178 

Cal.Rptr. 758, 126 Cal.App.3d 466. 


©1939.11(10). Knowledge or notice of acci- 
dent, injury, or disability. 


Cal.App. 2 Dist. 1982. Question whether 
an employee had knowledge or should have had 
knowledge that his disability was work related 
more than one year prior to his filing of work- 
ers’ compensation claim is one of fact, and the 
trier of fact’s determination should be upheld 
absent a lack of credible evidence to support it. 
West's Ann.Labor Code §§ 4600, 5405, 5412. 

County of Los Angeles v. Workers’ Comp. 

Appeals Bd., 185 Cal.Rptr. 419, 135 Cal. 
App.3d 567. 


Cal.App. 3 Dist. 1954. Reviewing court 
would not interfere with findings of Industrial 
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Accident Commission as to when silicosis had 
progressed to a point which constituted com- 
pensable disability and when claimant knew or 
should have known of his condition, where such 
findings were supported by substantial evidence 
or by reasonable inferences drawn from the 
testimony adduced. 
Globe Indem. Co. v. Industrial Acc. Com- 
mission, 271 P.2d 149, 125 Cal.App.2d 
763. 


Cal.App. 4 Dist. 1985. Workers’ Compen- 
sation Appeals Board's determination of date on 
which employee knew, or in exercise of reason- 
able diligence should have known, that his dis- 
ability was caused by his employment so as to 
begin statute of limitations for commencing 
compensation proceeding, will be upheld on 
review if supported by substantial evidence in- 
cluding reasonable inferences to be drawn from 
the testimony. West’s Ann.Cal.Labor Code 
§§ 5405(a), 5412. 

Nielsen v. Workers’ Comp. Appeals Bd., 

210 Cal.Rptr. 843, 164 Cal.App.3d 918. 


S1939.11(11). Claim or petition for compen- 
sation and time for institu- 
tion of proceedings. 


Cal. 1958. On review by Supreme Court of 
decision of Industrial Accident Commission on 
reconsideration of decision of referee approving 
agreement between employer and claimants for 
compromise of claim for benefits for death of 
employee, the substantial evidence rule was 
applicable, and Supreme Court had no power to 
substitute its judgment for that of Industrial 
Accident Commission as to effect or weight of 
evidence. West's Ann.Labor Code, § 5952. 

Argonaut Ins. Exchange v. Industrial Acc. 

Commission, 321 P.2d 460, 49 Cal.2d 
706. 


Cal.App. 2 Dist. 1973. Whether an injury, 
caused either by immediate application of force 
or by past repetitive trauma, is to be treated as 
specific (occurring as a result of one incident or 
exposure) or cumulative (occurring as repetitive 
mentally or physically traumatic activities ex- 
tending over a period of time) is an issue of fact 
to be resolved by Workmen's Compensation 
Appeals Board and, if supported by substantial 
evidence, decision on issue will be considered 
as conclusive on review. West's Ann.Labor 
Code, §§ 5952, 5953. 

Aetna Cas. & Surety Co. v. Workmen’s 

Comp. Appeals Bd., 110 Cal.Rptr. 780, 35 
Cal.App.3d 329. 


For other cases see earlier 
editions of this digest, the 
Decennial Digests, and 
WESTLAW. 


1939.12-1940. 


Library references 
C.J.S. Workmen's Compensation. 


138. DETERMINATION AND DISPOSITION 
OF PROCEEDING, 


©1941. In general. 


Library references 
C.J.S. Workmen's Compensation § 782. 


Cal.App. 2 Dist. 1968. When on review in 
workmen's compensation case court holds that 
a finding is not supported by evidence, it cannot 
find fact in issue one way or the other, and 
court annuls award and remands case to board 
for further proceedings on that issue if it does 
not affect other issues or if unsupported finding 
is on basic jurisdictional issue of industrial 
causation it leaves entire case at large for fur- 
ther proceedings, and on remand issues in ques- 
tion which were before court on review are then 
open for further hearing. 

Marsh v. Workmen’s Compensation Ap- 

peals Board, 65 Cal.Rptr. 69, 257 Cal. 
App.2d 574. 


1942. Rendering final or independent judg- 
ment. 


Library references 


C.J.S. Workmen’s Compensation §§ 782, 
789. 


Cal.App. 1 Dist. 1968. Where evidence in 
workmen’s compensation proceeding as to cau- 
sation of employee's death was in conflict, re- 
viewing court did not have power to substitute 
judgment as to appropriate ultimate disposition 
although reviewing court did annul award be- 
cause board applied incorrect test of causation. 
West’s Ann.Labor Code, § 3600(c). 

Bingham v. Workmen’s Compensation Ap- 

peals Bd., 68 Cal.Rptr. 410, 261 Cal. 
App.2d 842. 


©1943-1944. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


©1945. Modification. 


Library references 
C.J.S. Workmen's Compensation § 784. 


Cal. 1951. In compensation proceeding, 
where insurer stipulated that, if liability was 
established, deceased’s mother was entitled to 
her contribution to burial expense, which 
amount she fixed as $69, and added that bal- 
ance was to be paid by federal government, 
provision in award for any greater sum for such 
item of compensation was without support in 
record, and modification of award would be 
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directed rather than annulment. West's 
Ann.Labor Code, § 4701(a). 

Truck Ins. Exchange v. Industrial Acc. 

Commission, 226 P.2d 583, 36 Cal.2d 


646. 


1946. Reversal. 


Library references 
C.J.S. Workmen’s Compensation § 785. 


Cal.App. 2 Dist. 1984. _ Where Workers’ 
Compensation Appeals Board, in reconsidering 
workers’ compensation judge’s findings, mis- 
states evidence and specifies erroneous reasons, 
its decision must be annulled. 

Guzman v. Worker’s Compensation Appeals 

Bd., 204 Cal.Rptr. 527, 158 Cal.App.3d 
190. 


Cal.App. 3 Dist. 1994. Ordinarily, error by 
Workers’ Compensation Appeals Board in con- 
clusions reached following hearing requires re- 
versal but does not warrant remand to permit 
introduction of additional evidence. 

Superior Care Facilities v. Workers’ Comp. 

Appeals Bd., 32 Cal.Rptr.2d 918, 27 Cal. 
App.4th 1015. 


Cal.App. 4 Dist. 1987. Refusal to allow 
presentation of relevant evidence is appropriate 
basis to annul decision of Workers’ Compensa- 
tion Appeals Board. 

Truesdale v. Workers’ Comp. Appeals Bd., 

235 Cal.Rptr. 754, 190 Cal.App.3d 608, 
review denied. 


1947. Annulment, vacation, and setting aside 
of award. 


Library references 
C.J.S. Workmen's Compensation § 786. 


Cal.App. 1 Dist. 1972. Reviewing court's 
annulment of decision of Workmen’s Compen- 
sation Appeals Board granting reconsideration 
nullified proceedings taken subsequent thereto, 
such subsequent proceedings being dependent 
on said order; Board, however retained juris- 
diction where it had timely acted on petition for 
reconsideration. | West’s Ann.Labor Code, 
§§ 5902, 5906, 5908, 5909, 5950. 

Zozaya v. Workmen's Comp. Appeals Bd., 

103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Where Workmen's Compensation Appeals 
Board’s decision granting reconsideration was 
annulled and its subsequent proceedings there- 
by nullified, but Board had timely acted on 
petition for reconsideration and therefore re- 
tained jurisdiction, Board could issue new deci- 
sion in compliance with statute and such deci- 
sion could, in its discretion, be based upon 


proceedings already taken. West’s Ann.Labor 

Code, §§ 5902, 5906, 5908, 5909, 5950. 
Zozaya v. Workmen’s Comp. Appeals Bd., 
103 Cal.Rptr. 793, 27 Cal.App.3d 464. 


Cal.App. 1 Dist. 1971. Decision of Work- 
men’s Compensation Appeals Board providing, 
in part, that claimant was entitled to medical 
treatment for nondisabling asbestosis was re- 
quired to be annulled and cause remanded for 
finding whether employer was required to pay 
for medical treatment for claimant’s nonindus- 
trial rheumatoid arthritis, which had been 
found to be disabling, on basis that asbestosis 
had made it more difficult to treat the arthritis. 

Vela v. Workmen’s Comp. Appeals Bd., 99 

Cal.Rptr. 387, 22 Cal.App.3d 513. 


Cal.App. 1 Dist. 1969. Where waiver by 
deceased fireman’s widow of her claim to statu- 
tory death benefits and ensuing grant of entire 
maximum benefit to daughter appeared to have 
been made for purpose of denying municipality 
its right to credit widow's pension payments 
under municipality's retirement system against 
proper and legal share of Compensation Appeal 
Board's award, award was set aside with right 
of city to give effect to her waiver but without 
affecting appeals board’s power, for cause, to 
subsequently set apart or reassign widow's 
share. West’s Ann.Labor Code, §§ 4650-4653, 
4702, 4704. 

City of Oakland v. Workmen’s Compensa- 

tion Appeals Bd., 76 Cal.Rptr. 886, 271 
Cal.App.2d 555. 


Cal.App. 1 Dist. 1963. Award to employee 
who suffered back injury when he picked up a 
boot in his living quarters in Saudi Arabia 
would be annulled where issue of compensabili- 
ty as to injury was not raised before commission 
and there was no evidence upon it. West's 
Ann.Labor Code, § 3600. 

Commercial Ins. Co. of Newark, N. J. v. 

Industrial Acc. Commission, 34 Cal.Rptr. 
671, 221 Cal.App.2d 565. 


Cal.App. 2 Dist. 2000. Where the Workers’ 
Compensation Appeals Board (WCAB) misstates 
the evidence and specifies erroneous reasons, its 
decision must be annulled. 

Tenet/Centinela Hosp. Medical Center v. 

Worker's Compensation Appeals Bd., 95 
Cal.Rptr.2d 858, 80 Cal.App.4th 1041, 


review denied. 


Cal.App. 2 Dist. 1997. Workers’ Compen- 
sation Appeals Board’s (WCAB’s) refusal to re- 
quire payment of admitted penalty for single, 
continuous failure to adjust temporary total dis- 
ability (TTD) was improper and unreasonable, 
warranting annulment of WCAB’s decision. 
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West’s Ann.Cal.Labor Code §§ 4453, 4661.5, 
5814. 
Mote v. Workers’ Comp. Appeals Bd., 65 
Cal.Rptr.2d 806, 56 Cal.App.4th 902, re- 
hearing denied. 


Cal.App. 2 Dist. 1984. | Where workers’ 
compensation judge’s misconduct legally or 
practically prevents any party from having fair 
trial, findings and award resulting from such 
misconduct must be annulled, and matter re- 
manded for further proceedings. West's 
Ann.Cal.Labor Code §§ 111, 5300 et seq,; 
West’s Ann.Cal. Const. Art. 14, § 4; U.S.C.A. 
Const.Amends. 5, 14. 

Fremont Indemnity Co. v. Workers’ Comp. 

Appeals Bd., 200 Cal.Rptr. 762, 153 Cal. 
App.3d 965. 


Cal.App. 2 Dist. 1973. Although Work- 
men’s Compensation Appeals Board’s opinion 
and order granting reconsideration did not 
comply with statutory requirement that the 
Board, in granting a petition for reconsidera- 
tion, state the evidence relied on and specify in 
detail the reasons for its decision, Board’s ulti- 
mate order would not be annulled, since the 
order did point up the issue to be resolved, 
since substantial proceedings followed, with no 
suggestion that the employer and its insurance 
carriers were in any doubt as to the issue to be 
litigated or were under any handicap in present- 
ing and arguing their side of the issue, and 
since sending the case back to the Board would 
result in nothing but a wasteful spinning of 
wheels. West's Ann.Labor Code, § 5908.5. 

Albert Van Luit Wallpaper Co. v. Work- 

men’s Comp. Appeals Bd., 111 Cal.Rptr. 
247, 36 Cal.App.3d 88. 


Cal.App. 2 Dist. 1968. Failure of appeals 
board to state evidence relied on and specify in 
detail reasons for its action in denying benefits 
to claimant required that award be annulled. 
West's Ann.Labor Code, § 5908.5. 

Peck v. Workmen’s Compensation Appeals 

Bd., 72 Cal.Rptr. 904, 267 Cal.App.2d 
448. 


Cal.App. 2 Dist. 1968. Court annulment of 
an award of workmen's compensation on peti- 
tion of one of the multiple defendant insurance 
carriers in case involving cumulative injury 
should have no greater effect than reversal of 
judgment of appeal of one of the multiple defen- 
dants in civil proceedings. 

Marsh v. Workmen’s Compensation Ap- 

peals Board, 65 Cal.Rptr. 69, 257 Cal. 
App.2d 574. 


Where there was a workmen's compensa- 
tion award against four insurance carriers as 
result of a claim for cumulative injuries and 
only one insurer petitioned for review to appel- 
late court which annulled award with respect to 


the petitioning carrier and question raised on 
review did not affect award as to nonappealing 
carriers, award remained final with respect to 
nonappealing carriers. 
Marsh v. Workmen’s Compensation Ap- 
peals Board, 65 Cal.Rptr. 69, 257 Cal. 
App.2d 574. 


Cal.App. 2 Dist. 1967. | Workmen's com- 
pensation claimant's stipulation that he had 
been paid a certain sum as temporary total 
disability compensation based on earnings of 
$180.36 per week was no more than an admis- 
sion that he had been paid the stipulated sum as 
temporary disability indemnity and was not an 
admission that the period of time, rate of pay- 
ment or weekly rate of earnings on which the 
sum was computed were correct or that the 
sum paid was full compensation for temporary 
disability indemnity so that award of temporary 
disability benefits was annulled and matter re- 
manded for rehearing and determination of that 
issue. West's Ann.Labor Code, 8§ 4453, 4653, 
4658. 

Heath v. Workmen’s Compensation Appeals 

Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
23 Ds 


Cal.App. 2 Dist. 1967. In proceeding 
against carrier and five employers insured by it 
for industrial injury allegedly resulting from 
exposure to plaster dust occurring while em- 
ployee had been working for more than 100 
employers, wherein carrier and the five employ- 
ers asserted as affirmative defense a compro- 
mise and release in bar or satisfaction of claim, 
Commission should not have ordered award of 
full compensation benefits without considering 
the issues raised by the affirmative defense, 
requiring annulment of award and remand for 
further proceedings. West’s Ann.Labor Code, 
§§ 3207, 5001, 5002, 5500.5, 5803, 5804. 

Raischel] & Cottrell, Inc. v. Workmen's 

Compensation Appeals Bd., 58 Cal.Rptr. 
159, 249 Cal.App.2d 991. 


Cal.App. 3 Dist. 2000. Annulment and re- 
mand was required for decision of Workers’ 
Compensation Appeals Board (WCAB), finding 
that heart trouble suffered by senior engineer at 
state prison was not industrially caused; al- 
though WCAB found that one physician's opin- 
ion constituted substantial evidence of a lack of 
industrial causation, WCAB made its decision 
without regard to rebuttable presumption that 
heart trouble was industrially caused based on 
engineer's custodial duties, and WCAB also had 
misconception that another physician who testi- 
fied for engineer was unaware of engineer's 
heavy cigarette use. West's Ann.Cal.Labor 
Code § 3212.2. 

Reeves v. W.C.A.B., 95 Cal.Rptr.2d 74, 80 

Cal.App.4th 22. 
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Cal.App. 3 Dist. 1999. Workers’ Compen- 
sation Appeals Board’s decision awarding coun- 
ty work project inmate workers’ compensation 
benefits based on inadmissible reports of doctor 
had to be annulled. West’s Ann.Cal.Labor Code 
§§ 4628, 5502. 

County of Sacramento v. Worker's Comp. 

Appeals Bd., 81 Cal.Rptr.2d 266, 68 Cal. 
App.4th 1429, review denied. 


Cal.App. 3 Dist. 1967. . Where mechanic 
was discharged for some reason unrelated to his 
physical condition and his ensuing unemploy- 
ment overlapped claimed period of disability, a 
separate cause contributed to mechanic’s inabil- 
ity to earn wages, with result that Workmen's 
Compensation Appeals Board was required to 
make specific findings and a separate evalua- 
tion, and a failure to so find was error, requir- 
ing annulment of award and remand. West's 
Ann.Labor Code, §§ 4654, 4657, 5313. 

Hardware Mut. Cas. Co. v. Workmen’s 

Compensation Appeals Bd., 61 Cal.Rptr. 
205, 253 Cal.App.2d 62. 


Cal.App. 4 Dist. 1982. If evidence relied 
upon by Workers’ Compensation Appeals Board 
and reasons stated for decision do not support 
it, decision must be annulled. 

Fairview State Hospital v. Workers’ Comp. 

Appeals Bd., 188 Cal.Rptr. 51, 138 Cal. 
App.3d 595. 


Cal.App. 4 Dist. 1981. Where record indi- 
cated that workers’ compensation insurer's 
contention that applicant was not entitled to 
workers’ compensation as he was injured while 
voluntarily participating in game of football 
while voluntarily attending nonworking day 
one-time picnic for company employees was 
well founded, and there was absence of mean- 
ingful assistance to Court of Appeal from appli- 
cant or Workers’ Compensation Appeals Board, 
Board's decision denying reconsideration of its 
previous order determining that applicant sus- 
tained injury in course of his employment 
would be annulled. West’s Ann.Labor Code, 
§ 3600. : 

State Farm Fire & Casualty Co. v. Workers’ 

Comp. Appeals Bd., 173 Cal.Rptr. 778, 
119 Cal.App.3d 193. 


1948. Dismissal or nonsuit of cause. 


Library references 
C.J.S. Workmen's Compensation § 787. 


1949. Remand in general. 


Library references 
C.J.S. Workmen's Compensation § 788. 


C.A.9 (Cal.) 1954. A Deputy Labor Com- 
missioner, awarding compensation for injury 
sustained by longshoreman while at work and 
for additional injury subsequently sustained by 


him at his home pursuant to finding that second 
injury was directly attributable to first injury, 
should have found whether second injury fol- 
lowed first injury naturally or unavoidably, and 
District Court in action to enjoin enforcement of 
award should have remanded proceedings with 
instructions so to find; ‘‘directly attributable” 
and ‘‘naturally or unavoidably’ not being syn- 
onymous. Longshoremen’s and Harbor Work- 
ers’ Compensation Act, § 2(2), 33 U.S.C.A. 
§ 902(2). 

Cyr v. Crescent Wharf & Warehouse Co., 

211 F.2d 454. 


Cal. 1970. Determination of whether 
claims for disability benefits under Workmen's 
Compensation Law were timely filed within a 
year after last payment of “compensation” to 
city policemen and fireman who received dis- 
ability allowances in accordance with city char- 
ter, depended upon permanent ratings of claim- 
ants in order to ascertain if city’s liability to 
claimants under the workmen's compensation 
provisions were satisfied more than a year be- 
fore claims were filed, and cause must be re- 
manded to Appeals Board to determine such 
ratings. West’s Ann.Labor Code, 88 4550 et 
seq., 5405. 

City etc. of San Francisco v. Workmen's 

Comp. App. Bd., 472 P.2d 459, 88 Cal. 
Rptr. 371, 2 Cal.3d 1001. 


Cal.App. 1 Dist. 1990. Matter would not 
be remanded for purpose of making supplemen- 
tal award of attorney fees to worker’s survivors, 
even though Court of Appeal affirmed Workers’ 
Compensation Appeals Board’s finding that 
proper date for calculating statutory death ben- 
efits was date that employee first manifested 
disability from mesothelioma, where employer's 
petition for review was now without reasonable 
basis, as employer raised question of law previ- 
ously unaddressed as to date of injury when two 
separate and distinct occupational disease pro- 
cesses resulting from single period of exposure 
to asbestos manifest themselves at different 
times. West's Ann.Cal.Labor Code §§ 4702, 
5412, 5801. 

Chevron U.S.A., Inc. v. Workers’ Comp. 

Appeals Bd., 268 Cal.Rptr. 699, 219 Cal. 
App.3d 1265, review denied. 


Cal.App. 1 Dist. 1974. While there was ev- 
idence to support finding of appeals board on 
reconsideration that employee's disability attrib- 
utable to lumbar dise disease, for which he 
received a distraction fusion operation, was 
neither related to nor caused by the alleged 
industrial injuries arising out of prior separate 
incidents in which employee felt sharp groin 
pain while doing heavy lifting, the opinion did 
not resolve question of whether the incidents 
occurred in the manner in which the employee 
testified and whether injuries giving rise to 
disability and medical treatment resulted and 
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matter must be remanded for such determina- 

tion. 
Mantel v. Workmen’s Comp. Appeals Bd., 
112 Cal.Rptr. 855, 37 Cal.App.3d 739. 


Cal.App. 1 Dist. 1971. Decision of Work- 
men’s Compensation Appeals Board providing, 
in part, that claimant was entitled to medical 
treatment for nondisabling asbestosis was re- 
quired to be annulled and cause remanded for 
finding whether employer was required to pay 
for medical treatment for claimant’s nonindus- 
trial rheumatoid arthritis, which had been 
found to be disabling, on basis that asbestosis 
had made it more difficult to treat the arthritis. 

Vela v. Workmen’s Comp. Appeals Bd., 99 

Cal.Rptr. 387, 22 Cal.App.3d 513. 


Cal.App. 1 Dist. 1971. Ten per cent “‘pen- 
alty’’ award must be made if delay in payment 
of interest upon workmen’s compensation 
award is, on facts of any case, unreasonable; 
thus, failure of Workmen's Compensation Ap- 
peals Board to decide whether delay in payment 
of interest upon petitioner’s awards was unrea- 
sonable required remanding cases for Board’s 
determination of such issue. West’s Ann.Labor 
Code, §§ 3207, 5800, 5814; West’s Ann.Const. 
art. 20, §§ 21, 22. 

Laucirica vy. Workmen's Comp. Appeals 

Bd., 95 Cal.Rptr. 219, 17 Cal.App.3d 681. 


Cal.App. 1 Dist. 1960. Where Industrial 
Accident Commission in proceeding for death 
benefit by widow of employee who had commit- 
ted suicide did not view evidence that deceased 
employee's manic depressive condition was 
caused by his employment in light of rule that if 
compulsion or impulse to commit suicide was 
one which deceased could not resist then it was 
not an intentionally self-inflicted injury which 
required denial of compensation, and there was 
no evidence upon which Commission could 
have based a finding under that rule adverse to 
petitioner, award denying benefits must be set 
aside and further hearing held in which matter 
would be approached and determined in light of 
rule. West's Ann.Labor Code, § 3600; West's 
Ann.Pen.Code, § 21. 

Burnight v. Industrial Acc. Commission, 5 

Cal.Rptr. 786, 181 Cal.App.2d 816. 


Cal.App. 1 Dist. 1951. Where Industrial 
Accident Commission made erroneous findings 
as result of inadvertence and asked that District 
Court of Appeal remand case for further pro- 
ceedings, court would annul award and remand 
matter for further proceedings. West's Ann.La- 
bor Code, §§ 3208, 3600, 4600; West's Ann. 
Const. art. 20, § 21. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 229 P.2d 2, 103 Cal.App.2d 
249, 


Cal.App. 2 Dist. 1998. | Further develop- 
ment of the record was appropriate in workers’ 
compensation proceeding in which claimant’s 
injury was admitted but competent medical evi- 
dence as to nature and extent was lacking; to 
prevent further development of medical record 
and award no compensation for established 
injury, as employer advocated, would have vio- 
lated claimant's due process rights, and to 
award benefits based on medical opinions lack- 
ing crucial information, namely, review of im- 
peaching posttrial surveillance films of claim- 
ant, would have violated employer's due process 
rights. U.S.C.A. Const.Amend. 14; West's 
Ann.Cal.Labor Code 8§ 5701, 5906. 

M/A Com-Phi v. W.C.A.B., 76 Cal.Rptr.2d 

907, 65 Cal.App.4th 1020. 


Cal.App. 2 Dist. 1984. | Where workers’ 
compensation judge’s misconduct legally or 
practically prevents any party from having fair 
trial, findings and award resulting from such 
misconduct must be annulled, and matter re- 
manded for further proceedings. West’s 
Ann.Cal.Labor Code §§ 111, 5300 et seq.; 
Wests, Ann.Cal, Const, Art. 14, $ 42 U.S:C.A. 
Const.Amends. 5, 14. 

Fremont Indemnity Co. v. Workers’ Comp. 

Appeals Bd., 200 Cal.Rptr. 762, 153 Cal. 
App.3d 965. 


Cal.App. 2 Dist. 1982. Workers’ Compen- 
sation Appeals Board improperly failed to state 
evidence relied on and reasons for its opinion 
and decision in which it refused to follow rec- 
ommendation of workers’ compensation judge 
that compromise and release entered into be- 
tween claimant and employer be approved as 
drawn, rather, approving workers’ compensa- 
tion judge’s original order which deleted provi- 
sions regarding rehabilitation rights for claim- 
ant, and did not state in sufficient detail reasons 
why it did not believe there was a legitimate 
good-faith issue which could potentially bar 
claimant's right to all benefits; the Board’s 
error, in not complying with section of Labor 
Code, prevented a proper review of its action, 
and therefore the order would be remanded. 
West's Ann.Labor Code § 5908.5. 

Burbank Studios v. Workers’ Comp. Ap- 

peals Bd., 184 Cal.Rptr. 879, 134 Cal. 
App.3d 929. 


Cal.App. 2 Dist. 1980. The Workers’ Com- 
pensation Appeals Board of the state erred in 
disregarding light work restriction indicated by 
physician as it believed he “apparently” was 
using “the light work limitation as a means of 
characterizing the factors of disability rather 
than as a factor of disability,’ as Board spec- 
ulated about physician’s meaning rather than 
clarifying the matter by asking physician and 
Board also erred by omitting from rating in- 
structions other factors of permanent disability 
stated by physician without any explanation 
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and, thus, decision would be remanded to 
Board for further proceedings. West's Ann.La- 
bor Code, § 4660(a, b). 
Glass v. Workers’ Comp. Appeals Bd., 164 
Cal.Rptr. 312, 105 Cal.App.3d 297. 


Cal.App. 2 Dist. 1979. Where Court of Ap- 
peal in reviewing compensation award by 
Workers’ Compensation Appeals Board discerns 
an inequitable result, it has duty to require 
reexamination of such award by Board. 

Universal City Studios, Inc., v. Worker's 

Comp. Appeals Bd., 160 Cal.Rptr. 597, 99 
Cal.App.3d 647. 


Workers’ Compensation Appeals Board's 
award of $22,260 as permanent disability com- 
pensation to bookkeeper-cashier, who sprained 
her ankle while walking to work, was so dispro- 
portionate to the disability and the objectives of 
reasonably compensating an injured worker as 
to be fundamentally unfair, and, therefore, 
Board would be required to reexamine such 
award. West’s Ann.Labor Code, § 4660. 

Universal City Studios, Inc., v. Worker’s 

Comp. Appeals Bd., 160 Cal.Rptr. 597, 99 
Cal.App.3d 647. 


Cal.App. 2 Dist. 1977. While mere fact 
that both police officer’s heart disability and 
prior back disability involved physical work 
restrictions did not automatically resolve issue 
of overlapping disabilities, facts pertaining to 
the two disabilities required further consider- 
ation in view of possibility of overlapping dis- 
abilities and need for apportionment, and thus 
decision awarding officer permanent disability 
award of 86 percent without apportionment for 
previous back disability would be annulled and 
cause remanded for reconsideration of matter 
of overlapping disabilities and possible appor- 
tionment. 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 139 Cal.Rptr. 802, 72 Cal. 
App.3d 13. 


Cal.App. 2 Dist. 1967.° In proceeding 
against carrier and five employers insured by it 
for industrial injury allegedly resulting from 
exposure to plaster dust occurring while em- 
ployee had been working for more than 100 
employers, wherein carrier and the five employ- 
ers asserted as affirmative defense a compro- 
mise and release in bar or satisfaction of claim, 
Commission should not have ordered award of 
full compensation benefits without considering 
the issues raised by the affirmative defense, 
requiring annulment of award and remand for 
further proceedings. West's Ann.Labor Code, 
§§ 3207, 5001, 5002, 5500.5, 5803, 5804. 

Raischell & Cottrell, Inc. v. Workmen's 

Compensation Appeals Bd., 58 Cal.Rptr. 
159, 249 Cal.App.2d 991. 


Cal.App. 2 Dist. 1952. Where record in 
workmen's compensation proceeding for inju- 
ries sustained by church employee while work- 
ing on a day for which he was not to be paid did 
not show whether employment contract re- 
quired employee to furnish services gratis on 
such day, matter would be referred to Industrial 
Accident Commission so that terms and condi- 
tions of employment could be shown and find- 
ings made. 

California Compensation Ins. Co. v. Indus- 

trial Accident Commission, 251 P.2d 348, 
115 Cal.App.2d 142. 


Cal.App. 3 Dist. 2000. Annulment and re- 
mand was required for decision of Workers’ 
Compensation Appeals Board (WCAB), finding 
that heart trouble suffered by senior engineer at 
state prison was not industrially caused; al- 
though WCAB found that one physician's opin- 
ion constituted substantial evidence of a lack of 
industrial causation, WCAB made its decision 
without regard to rebuttable presumption that 
heart trouble was industrially caused based on 
engineer’s custodial duties, and WCAB also had 
misconception that another physician who testi- 
fied for engineer was unaware of engineer's 
heavy cigarette use. West's Ann.Cal.Labor 
Code srs2 122. 

Reeves v. W.C.A.B., 95 Cal.Rptr.2d 74, 80 

Cal.App.4th 22. 


Cal.App. 3 Dist. 1967. Where mechanic 
was discharged for some reason unrelated to his 
physical condition and his ensuing unemploy- 
ment overlapped claimed period of disability, a 
separate cause contributed to mechanic's inabil- 
ity to earn wages, with result that Workmen's 
Compensation Appeals Board was required to 
make specific findings and a separate evalua- 
tion, and a failure to so find was error, requir- 
ing annulment of award and remand. West's 
Ann.Labor Code, §§ 4654, 4657, 5313. 

Hardware Mut. Cas. Co. v. Workmen's 

Compensation Appeals Bd., 61 Cal.Rptr. 
205, 253 Cal.App.2d 62. 


Cal.App. 3 Dist. 1953. District Court of 
Appeal in annulling award in favor of widow 
and minor child of deceased employee based on 
alleged serious and willful misconduct of em- 
ployer, because record did not sustain finding of 
willful misconduct, would not seek to preclude 
taking of further proceedings in matter insofar 
as such proceedings might be proper under 
Labor Code, and would remand case to Indus- 
trial Accident Commission for further proceed- 
ings in accordance with law. West’s Ann.Labor 
Code, § 5953. 

Holt v. Industrial Acc. Commission, 255 

P.2d 438, 117 Cal.App.2d 373. 


Cal.App. 4 Dist. 1997. Remand was re- 
quired for determination of whether workers’ 
compensation claimant's wage increase was 
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scheduled or reasonably anticipated for pur- 
poses of calculation of average weekly earnings 
under earning capacity method of workers’ 
compensation statute. West’s Ann.Cal.Labor 
Code § 4453(c)(4). 
Grossmont Hosp. v. W.C.A.B., 69 Cal. 
Rptr.2d 842, 59 Cal.App.4th 1348, 


Cal.App. 5 Dist. 1982. Omission of penalty 
for employer's unreasonable delay in paying 
temporary disability benefits from Workers’ 
Compensation Appeal Board’s statement of final 
award would not warrant remanding case 
where award was inadvertent clerical error, and 
amount of penalty was stated in findings. 
West's Ann.Labor Code § 5814. 

Tocealino v. Workers, 180 Cal.Rptr. 427, 

128 Cal.App.3d 543. 


©1950. Instructions on remand. 
Library references 
C.J.S. Workmen's Compensation § 788. 


C.A.9 (Cal.) 1992. Issue of apportionment 
of workers’ total disability between his preexist- 
ing injury and injury covered by LHWCA would 
not be made by Court of Appeals; rather, court 
would remand to the Benefits Review Board for 
its views and analysis and the possibility of 
remand to administrative law judge for addi- 
tional factual findings. Longshore and Harbor 
Workers’ Compensation Act, § 1 et seq., 33 
U.S.C.A. § 901 et seq. 

Chavez v. Director, Office of Workers Com- 
pensation Programs, 961 F.2d 1409, ap- 
peal after remand Todd Shipyards Corp. 
v. Director, Office of Workers Compensa- 
tion Programs, 139 F.3d 1309. 


Cal. 1980. Date of commencement of pay- 
ment of vocational rehabilitation benefits to 
claimant could not be determined without re- 
manding case for determination as to whether 
employer complied with its duty to notify claim- 
ant of his potential right to rehabilitation, ex- 
plain how he could apply for rehabilitation 
program and also explain consequences of such 
decision, an issue on which employer bore bur- 
den of proof. West's Ann.Labor Code, § 139.5. 

Webb v. Workers’ Comp. Appeals Bd., 620 

P.2d 618, 170 Cal.Rptr. 32, 28 Cal.3d 
621. 


Cal.App. 1 Dist. 1990. Court of Appeal’s 
affirmance of decision of Workers’ Compensa- 
tion Appeals Board does not automatically man- 
date a finding that petition for review filed by 
employer was without reasonable basis, and 
thus that matter should be remanded for pur- 
pose of making supplemental award of attorney 
fees to claimant. West's Ann.Cal.Labor Code 
§ 5801. 

Chevron U.S.A., Inc. v. Workers’ Comp. 

Appeals Bd., 268 Cal.Rptr. 699, 219 Cal. 
App.3d 1265, review denied. 


Cal.App. 2 Dist. 1987. Case would be re- 
manded to Workers’ Compensation Appeals 
Board for determination of when entitlement to 
vocational rehabilitation temporary disability 
indemnity commenced, based on review of Re- 
habilitation Bureau's file; Board had errone- 
ously concluded absence of prima facie case of 
qualified injured worker status precluded enti- 
tlement to retroactive VRTD. 

Pereira v. Workers’ Comp. Appeals Bd., 241 

Cal.Rptr. 302, 196 Cal.App.3d 1, review 
denied. 


Cal.App. 2 Dist. 1983. | Where workers’ 
compensation judge and Workers’ Compensa- 
tion Appeals Board did not specifically deter- 
mine if employment played active or positive 
role in development of claimant's psychological 
condition or was mere passive element, remand 
for lack of sufficient findings was necessary. 
West's Ann.Cal.Labor Code §§ 3600, 5313, 
5908.5. 

Twentieth Century-Fox Film Corp. v. Work- 

ers’ Comp. Appeals Bd., 190 Cal.Rptr. 
560, 141 Cal.App.3d 778. 


Cal.App. 2 Dist. 1981. On remand, em- 
ployer would have burden of proof by prepon- 
derance of evidence that conduct for which 
workers’ compensation applicant was disci- 
plined was outside course of employment; all 
reasonable doubts, however, would be resolved 
in favor of applicant. West’s Ann.Evid.Code, 
§ 520. 

Rockwell International v. Workers’ Comp. 

Appeals Bd., 175 Cal.Rptr. 219, 120 Cal. 
App.3d 291. 


Cal.App. 2 Dist. 1980. Workers’ compen- 
sation proceeding was remanded for finding on 
factual question of whether applicant engaged 
in criminal activity of forgery in his employment 
in light of fact that if applicant did, his alleged 
injury to emotional state allegedly resulting 
from employment stress sustained when forgery 
charges were brought against him and he was 
subsequently investigated and terminated by 
employer would not be consequence of employ- 
ment but incidental to criminal conduct and as 
such would not be compensable. West's 
Ann.Labor Code, § 3201 et seq. 

Pacific Tel. & Tel. Co. v. Workers’ Comp. 

Appeals Bd., 169 Cal.Rptr. 285, 112 Cal. 
App.3d 241. 


Cal.App. 2 Dist. 1979. Pursuant to appli- 
cable statute, the Workers’ Compensation Ap- 
peal Board in its written opinion on reconsid- 
eration must state evidence relied upon and 
reasons or grounds for decision, and to permit 
Board to justify calculation of apportionment of 
attorney fees between injured worker, the “‘ac- 
tive litigant,’’ and medical lien claimant, the 
“nassive beneficiary,’ on a heretofore “‘secret”’ 
basis would destroy purpose of such statute, 
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and thus Court of Appeal declined to accept 
Board’s belated explanation. West’s Ann.Labor 
Code, 8§ 4600, 4903, 5908.5. 
Kaiser Foundation Hospital v. Workers’ 
Comp. Appeals Bd. (Fuchs), 154 Cal.Rptr. 
765, 91 Cal.App.3d 501. 


Cal.App. 2 Dist. 1967. . Workmen’s com- 
pensation claimant’s stipulation that he had 
been paid a certain sum as temporary total 
disability compensation based on earnings of 
$180.36 per week was no more than an admis- 
sion that he had been paid the stipulated sum as 
temporary disability indemnity and was not an 
admission that the period of time, rate of pay- 
ment or weekly rate of earnings on which the 
sum was computed were correct or that the 
sum paid was full compensation for temporary 
disability indemnity so that award of temporary 
disability benefits was annulled and matter re- 
manded for rehearing and determination of that 
issue. West's Ann.Labor Code, 8§ 4453, 4653, 
4658. 

Heath v. Workmen’s Compensation Appeals 

Bd., 62 Cal.Rptr. 139, 254 Cal.App.2d 
2358 


Cal.App. 5 Dist. 1986. Given absence of 
any factual findings by Workers’ Compensation 
Appeals Board as to whether claim was barred 
by statute of limitations, especially as to scope 
of stipulation of claimant at initial hearing that 
no compensation had been made to claimant 
and on which employer now relied, and possi- 
bility of relief from stipulation on equitable 
grounds, further consideration of issue by 
Board was required to permit meaningful re- 
view by Court of Appeal. 

Gonzalez v. W.C.A.B., 230 Cal.Rptr. 649, 

186 Cal.App.3d 514, review denied. 


Cal.App. 5 Dist. 1981. Since the workers’ 
compensation judge did not purport to award 
temporary disability upon a medical basis, reso- 
lution of conflict in the medical evidence was 
for the Workers’ Compensation Appeals Board 
in the first instance; however, Board's decision 
on reconsideration was ambiguous as to wheth- 
er the Board recognized the conflict and re- 
solved it in favor of more recent evidence or did 
not resolve the conflict because it failed to 
recognize that a conflict existed, and such ambi- 
guity had to be clarified upon remand. 

Urlwin v. Workers’ Comp. Appeals Bd., 178 

Cal.Rptr. 758, 126 Cal.App.3d 466. 


Cal.App. 5 Dist. 1968. Where petitioner's 
decedent's work required him to be present at 
all fires in his district, it was arguable that 
decedent was exposed to most of hazards obvi- 
ously visualized by legislature in adopting pre- 
sumption relating to death of fire fighting mem- 
bers of Division of Forestry and Workmen's 
Compensation Appeals Board's failure to make 
finding as to whether decedent was active fire 


fighting member and entitled to benefit of such 
presumption necessitated remand to board to 
make such finding. West’s Ann.Labor Code, 
8§ 3212, 5908.5. 
Buescher v. Workmen’s Compensation Ap- 
peals Bd., 71 Cal.Rptr. 405, 265 Cal. 
App.2d 520. 


$1951. Further proceedings before board, 
commission, or trial court. 


Library references 
C.J.S. Workmen's Compensation § 790. 


Cal. 2001. Failure to preserve issue of 
whether factual disputes as to vesting of dam- 
ages due to bus driver, who was wrongfully 
denied reinstatement following filing of work- 
ers’ compensation claim, precluded award of 
prejudgment interest, for appeal, did not pre- 
clude consideration of issue on remand. West's 
Ann.Cal.Civ.Code § 3287(a); West's 
Ann.Cal.Labor Code § 132a. 

Currie v. Workers’ Comp. Appeals Bd., 17 

P.3d 749, 104 Cal.Rptr.2d 392, 24 Cal.4th 
NOP). 


Cal.App. 1 Dist. 1982. Where physician's 
report that claimant was “permanent and sta- 
tionary’’ at time of report addressed only claim- 
ant’s neck injury, and no physician ever ad- 
dressed question of whether claimant's neck 
injury and back injury became permanent and 
stationary at same time and determinative issue 
in case was whether injuries to neck and back 
involved same part of body, remand was neces- 
sary to determine whether claimant’s injuries 
involved same part of body so that single award 
based on combined disability was necessary 
rather than apportionment between preexisting 
and current injuries. West’s Ann.Labor Code 
8§ 4663, 4750. 

Rielli v. Workers’ Comp. Appeals Bd., 184 

Cal.Rptr. 825, 134 Cal.App.3d 721. 


Cal.App. 2 Dist. 1980. On remand of 
workers’ compensation proceeding, burden of 
proof is on employer to establish by preponder- 
ance of evidence that applicant’s alleged emo- 
tional injury was result of his engaging in crimi- 
nal activity of forgery and not a result of his 
employment. West’s Ann.Evid.Code, § 520, 
West's Ann.Labor Code, § 3201 et seq. 

Pacific Tel. & Tel. Co. v. Workers’ Comp. 

Appeals Bd., 169 Cal.Rptr. 285, 112 Cal. 
App.3d 241. 


On remand of workers’ compensation pro- 
ceeding, all reasonable doubts are to be re- 
solved in favor of applicant in determining 
whether or not alleged emotional injuries sus- 
tained by applicant were result of criminal ac- 
tivity of forgery or as result of his employment 
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for purposes of determining compensability. 
West's Ann.Labor Code, §§ 3201 et seq., 3202. 
Pacific Tel. & Tel. Co. v. Workers’ Comp, 
Appeals Bd., 169 Cal.Rptr. 285, 112 Cal. 


App.3d 241. 
Cal.App. 2 Dist. 1968. Where board de- 
nied petition for reconsideration within 30 days 


from date it was filed but without satisfying 
requirement for statement in the decision of 
evidence on which board relied, board retained 
jurisdiction to make new decision on petition 
for reconsideration after its original decision 
was overturned, and new decision might, at 
board's discretion, be based on proceedings 
already taken. West's Ann.Labor Code, 
§ 5908.5. 
Holcomb v. Workmen's Compensation Ap- 
peals Bd., 71 Cal.Rptr. 874, 266 Cal. 
App.2d 108. 


Where record certified to reviewing court 
on board's original decision denying petition for 
reconsideration did not contain letter or report 
of doctor relied on by claimant, it was in sound 
discretion of board after original decision was 
overturned to decide whether case should be 
reopened for receiving the report as additional 
evidence before board made its new decision. 
West’s Ann.Labor Code, § 5908.5. 

Holcomb v. Workmen's Compensation Ap- 

peals Bd., 71 Cal.Rptr. 874, 266 Cal. 
App.2d 108. 


Cal.App. 2 Dist. 1968. Since workmen's 
compensation claimant, who based his claim on 
cumulative injuries, originally elected to pro- 
ceed against all four carriers, original findings 
on issue of industrial causation for period of 
employment for which each carrier was respon- 
sible would be res judicata as to all of them in 
any subsequent proceeding for apportionment 
or contribution, and even if claimant did not 
seek to make a new record following court 
annulment of award with respect to the one 
insurer which petitioned for review, carriers 
were entitled to do so. 

Marsh v. Workmen's Compensation Ap- 

peals Board, 65 Cal.Rptr. 69, 257 Cal. 
App.2d 574. 


Cal.App. 4 Dist. 1973. Fact that board im- 
properly assessed penalty against employer did 
not mean that board, on remand, would be 
required to make any award eliminating penalty 
retroactive. West’s Ann.Labor Code, § 5814. 

Ryerson Concrete Co. v. Workmen's Comp. 

Appeals Bd., 110 Cal.Rptr. 319, 34 Cal. 
App.3d 685. 


€ 1952. Amendment, modification, or settin 
aside of appellate decision, and col- 
lateral attack. 
Library references 
C.J.S. Workmen's Compensation § 791. 


1953. Successive appeals. 


Library references 
C.J.S. Workmen's Compensation § 792. 


Cal.App. 4 Dist. 1978. Decision of Work- 
ers’ Compensation Appeals Board on remittitur 
from Court of Appeal was an original decision 
for purposes of statute respecting applications 
for writ of review, and where petition was filed 
with Court of Appeal for writ of review at time 
petition for reconsideration of that Appeals 
Board decision, sought by injured employee, 
had neither been granted or denied and employ- 
er had not sought reconsideration on its own 
behalf, there was no reasonable basis for peti- 
tion under statute and injured workman was 
entitled to attorney fees. West’s Ann.Labor 
Code, §§ 5901, 5950, 5953. 

Nelson & Sloan v. Workers’ Comp. Appeals 

Bd., 144 Cal.Rptr. 614, 79 Cal.App.3d 51. 


14. PROCEEDINGS FOR FURTHER REVIEW. 
1954, Nature and form of remedy. 


Library references 
C.J.S. Workmen’s Compensation § 793. 


©1955. Jurisdiction. 


Library references 
C.J.S. Workmen’s Compensation § 794. 


Cal. 1993. Statute reserving to Supreme 
Court and Court of Appeal jurisdiction to review 
orders of Workers’ Compensation Appeals 
Board and over actions which seek to restrain, 
enjoin, or interfere with Board in performance 
of its duties does not deny superior court juris- 
diction over all actions related to workers’ com- 
pensation proceeding. West's Ann.Cal.Labor 
Code § 5955. 

Greener v. Workers’ Comp. Appeals Bd., 

803" P.2d 784, 25) Cal Rpirzd 5399 6 
Cal.4th 1028. 


1956-1963. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1964. Scope and extent of review. 


Library references 
C.J.S. Workmen's Compensation § 803. 


Cal.App. 1 Dist. 1984. Since — superior 
court standard of review of administrative 
workers’ compensation proceeding was inde- 
pendent review, appropriate scope of review on 
appeal by the Court of Appeal was to determine 
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whether superior court's findings were sup- 
ported by substantial evidence. 
Kimbrough v. Police & Fire Retirement 
System, 208 Cal.Rptr. 112, 161 Cal. 
App.3d 1143. 


€ 1965-1968. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen’s Compensation. 


€=1968. Harmless error. 
€1968(1). In general. 


Cal.App. 2 Dist. 1976. Where prospective 
jurors were exposed to an erroneous statement 
on voir dire of legal principles applicable to 
return to scope of employment after deviation, 
and jury instructions themselves omitted a sa- 
lient principle necessary to an intelligent appli- 
cation of law to the evidence, combination of 
error in voir dire and error in refusing jury 
instruction proposed by plaintiff was prejudicial 
in that jury’s confusion was manifest by its 
unanswered question to trial judge. 

Kelly v. Trans Globe Travel Bureau, Inc., 

131 Cal.Rptr. 488, 60 Cal.App.3d 195. 


© 1968(2)-1968(6). For other cases see earlier 
editions of this digest, the 
Decennial Digests, and 
WESTLAW. 


© 1968(7). Instructions. 


Cal.App. 2 Dist. 1976. Where prospective 
jurors were exposed to an erroneous statement 
on voir dire of legal principles applicable to 
return to scope of employment after deviation, 
and jury instructions themselves omitted a sa- 
lient principle necessary to an intelligent appli- 
cation of law to the evidence, combination of 
error in voir dire and error in refusing jury 
instruction proposed by plaintiff was prejudicial 
in that jury's confusion was manifest by its 
unanswered question to trial judge. 

Kelly v. Trans Globe Travel Bureau, Inc., 

131 Cal.Rptr. 488, 60 Cal.App.3d 195. 


1968(8). Findings, award, or judgment. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


1969. Questions of law or fact, findings, and 
verdict. 


Library references 
C.J.S. Workmen's Compensation § 807. 


C.A.9 (Cal.) 1951. Whether claimant for 
death benefits as widow of employee under 
Defense Base Compensation Act was entitled to 
status as widow on ground of common law 
marriage between claimant and deceased em- 
ployee was question of fact, and district judge 


and Court of Appeals were bound by finding of 
administrative officer thereon. Defense Base 
Compensation Act, § 1, 42 U.S.C.A. § 1651; 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act, §§ 1 et seq., 2(16), 33 U.S.C.A. §§ 901 
et seq., 902(16). 

Turnbull v. Cyr, 188 F.2d 455. 


©1970-1974. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1970. Determination 
cause. 


€1975. —— Remand. 


Cal.App. 2 Dist. 1990. Supreme Court's 
order transferring workers’ compensation ap- 
peal to Court of Appeal with directions to vacate 
Court of Appeal’s order denying writ of review 
did not ipso jure establish employee's entitle- 
ment to relief sought, and meant only that Court 
of Appeal must decide issues presented. 

Dickey v. Workers’ Comp. Appeals Bd., 274 

Cal.Rptr. 620, 224 Cal.App.3d 1460, re- 
view denied. 


and_ disposition of 


1976-1977. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


15, LIABILITY ON BONDS AND SECURITIES. 


©1978-1979. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


(U) COSTS, EXPENSES, AND 
ATTORNEY'S FEES. 
©1980. Attorney's fees. 
Library references 
C.J.S. Workmen’s Compensation §§ 817, 


818. 
1981. —— In general. 
Cal. 1974. Under section of Labor Code to 


effect that, in case of failure by employer to 
secure payment of workmen’s compensation, 
appeals board may award reasonable attorney's 
fee in addition to amount of compensation re- 
coverable, the additional award is applicable 
whenever employer fails to secure compensa- 
tion, whether failure is willful or not. West's 
Ann.Labor Code, § 4555. 
Flores v. Workmen's Comp. Appeals Bd., 
SZ0eP2dml033y Mise GallRiniee 2a td 
CalBadi7i 
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Cal. 1953. Provision of Labor Code that 
no charge, claim, or agreement for legal ser- 
vices or disbursements for attorney's fees in 
industrial accident cases is enforceable, valid, 
or binding in excess of a reasonable amount 
and that commission may determine what con- 
stitutes reasonable amount, has purpose of 
protecting claimants before commission from 
exaction of excessive fees, and it constitutes 
professional misconduct for an attorney to se- 
cure or attempt to secure fees in excess of 
those allowed by commission. West's Ann.La- 
bor Code, § 4906. 

Coviello v. State Bar, 259 P.2d 7, 41 Cal.2d 

2S. 


Cal.App. 1 Dist. 1980. Attorney fees were 
denied to workers’ compensation claimant 
where there was a reasonable basis for employ- 
er's petition for review, particularly on ground 
of employer's alleged ‘‘serious and willful mis- 
conduct.” West's Ann.Labor Code, § 5801. 

Bekins Moving & Storage Co. v. Workers’ 

Comp. Appeals Bd., 163 Cal.Rptr. 213, 
103 Cal.App.3d 675. 


Cal.App. 1 Dist. 1976. Purpose of statute 
governing reasonableness of claims for legal 
and medical services rendered to industrially 
injured employees is to protect employees from 
exaction of excessive fees. West's Ann.Labor 
Code, § 4906. 

Bell v. Samaritan Medical Clinic, Inc., 131 

Cal.Rptr. 582, 60 Cal.App.3d 486. 


Cal.App. 2 Dist. 2000. Nonattorneys em- 
ployed by licensed counsel can represent in- 
jured workers at depositions in workers’ com- 
pensation case, but such services are of lesser 
value for purposes of awarding attorney fees. 
West's Ann.Cal.Labor Code § 5710(b)(4). 

99 Cents Only Stores v. Workers’ Comp. 

Appeals Bd., 95 Cal.Rptr.2d 569, 80 Cal. 
App.4th 644, review denied. 


The value of services rendered by nonattor- 
neys employed by licensed counsel to represent 
injured workers at depositions in workers’ com- 
pensation cases should be judged by same 
guidelines as for attorneys, for purposes of de- 
termining appropriate amount of attorney fees 
award. West’s Ann.Cal.Labor Code §§ 4906(d), 
5710(b)(4); Cal.Code Regs. title 8, § 10775. 

99 Cents Only Stores v. Workers’ Comp. 

Appeals Bd., 95 Cal.Rptr.2d 569, 80 Cal. 
App.4th 644, review denied. 


For purposes of determining award of legal 
fees in workers’ compensation case, lay hearing 
representative should not receive an hourly rate 
comparable to that which would be awarded 


licensed attorneys, absent sufficient substantia- 
tion. West's Ann.Cal.Labor Code § 5710(b)(4). 
99 Cents Only Stores v. Workers’ Comp. 
Appeals Bd., 95 Cal.Rptr.2d 569, 80 Cal. 
App.4th 644, review denied. 


Cal.App. 2 Dist. 1999. Trial court’s declin- 
ing to apportion attorney fees award against 
State Compensation Insurance Fund (SCIF) be- 
tween insured’s claims for tortious breach of the 
implied covenant of good faith and fair dealing, 
and unfair business practices was not an abuse 
of discretion. West's Ann.Cal.Bus. & Prof.Code 
§ 17200. 

Notrica v. State Compensation Ins. Fund, 

83 Cal.Rptr.2d 89, 70 Cal.App.4th 911, 
rehearing denied, and review denied. 


Disparity between insured’s alleged dam- 
ages of $100,000 and $300,000 attorney fees 
award against State Compensation Insurance 
Fund (SCIF) satisfied the purpose of statute 
allowing for attorney fee award to party suc- 
cessfully enforcing important public right. 
West's Ann.Cal.C.C.P. § 1021.5. 

Notrica v. State Compensation Ins. Fund, 

83 Cal.Rptr.2d 89, 70 Cal.App.4th 911, 
rehearing denied, and review denied. 


Attorney fees awarded to insured in action 
challenging State Compensation Insurance 
Fund’s (SCIF) business practices were not pay- 
able out of insured’s punitive damages award. 
Wests Ann. Cal:@:.C.P2 S$ 102 1k5(c), 

Notrica v. State Compensation Ins. Fund, 

83 Cal.Rptr.2d 89, 70 Cal.App.4th 911, 
rehearing denied, and review denied. 


Cal.App. 2 Dist. 1995. Attorney fee award 
of $10,500 in workers’ compensation action 
where claimant’s disability was in dispute was 
inadequate where attorney performed substan- 
tial services including obtaining ruling estab- 
lishing claimant’s inability to compete in labor 
market, participating in settlement negotiations 
with employer, and preparing and participating 
in hearing leading to finding that claimant was 
totally disabled. Cal.Code Regs. title 8, 
§ 10775. 

Wheeler & Beaton v. Workers’ Comp. Ap- 

peals Bd., 46 Cal.Rptr.2d 581, 40 Cal. 
App.4th 389. 


Attorneys are entitled to have workers’ 
compensation judge and Board carefully ap- 
praise value of their services shown to have 
been rendered. 

Wheeler & Beaton v. Workers’ Comp. Ap- 

peals Bd., 46 Cal.Rptr.2d 581, 40 Cal. 
App.4th 389. 


Cal.App. 2 Dist. 1993. Advising client on 
workers’ compensation case which is not pro- 
cessed is not valid basis for attorney to charge 
fee absent prior approval of Workers’ Compen- 
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sation Appeals Board. West's Ann.Cal.Labor 
Code § 4906(b, c). 
Johnson v. State Bar, 16 Cal.Rptr.2d 6, 12 
Cal.App.4th 1561, review denied. 


Cal.App. 2 Dist. 1992. Award of attorney 
fees after claimant’s death pursuant to stipula- 
tion that attorney fee would be payable from far 
end of permanent disability award was improp- 
er; permanent disability award, having been 
issued after claimant’s death, was void and 
therefore there was no far end of valid perma- 
nent disability award that could be commuted. 
West’s Ann.Cal.Labor Code § 4700. 

Price v. Workers’ Comp. Appeals Bd., 12 

Cal.Rptr.2d 831, 10 Cal.App.4th 959, re- 
hearing denied. 


Failure of employer and its insurer to peti- 
tion for reconsideration of permanent disability 
award and accompanying award of attorney 
fees issued after workers’ compensation claim- 
ant’s death did not waive their right to contend 
that attorney fee award was unenforceable; 
having been based on void permanent disability 
award, attorney fee award could properly be 
challenged after period to petition for reconsid- 
eration had elapsed. West's Ann.Cal.Labor 
Code § 4700. 

Price v. Workers’ Comp. Appeals Bd., 12 

Cal.Rptr.2d 831, 10 Cal.App.4th 959, re- 
hearing denied. 


Cal.App. 2 Dist. 1992. Assuming that at- 
torney fees could be awarded to an employer 
opposing injured worker’s frivolous petition for 
writ of review, employer was not entitled to 
relief; worker's petition was not frivolous as it 
was based on claim, ultimately successful on 
appeal, that Board had ignored applicable law. 
West's Ann.Cal.Labor Code § 5801. 

Belmontez v. Workers’ Comp. Appeals Bd., 

9 Cal.Rptr.2d 405, 7 Cal.App.4th 786, 
opinion modified, and review denied. 


Cal.App. 2 Dist. 1992. On reconsideration, 
Workers’ Compensation Appeals Board was not 
justified in basing attorney fee solely on percent- 
age of permanent disability indemnity payable 
at partial permanent disability rate, notwith- 
standing Board’s contention that it was uncer- 
tain of extent to which attorney's efforts were 
responsible for award of temporary disability 
indemnity or whether attorney enabled claimant 
to obtain reimbursement of out-of-pocket medi- 
cal expenses; Board should have requested in- 
formation necessary to make proper fee deter- 
mination, and Board’s own guidelines provided 
for fee in excess of percentage applicable to 
permanent disability indemnity, temporary dis- 
ability indemnity and out-of-pocket medical 


benefits awarded in case of above-average com- 
plexity. 
Lawrence Drasin & Associates v. Workers’ 
Comp. Appeals Bd., 5 Cal.Rptr.2d 215, 3 
Cal.App.4th 1564. 


Attorney in workers’ compensation matter 
is entitled to careful appraisal of value of ser- 
vices rendered. 

Lawrence Drasin & Associates v. Workers’ 

Comp. Appeals Bd., 5 Cal.Rptr.2d 215, 3 
Cal.App.4th 1564. 


Attorney fee in workers’ compensation mat- 
ter should not be fixed solely to save claimant 
from expense or be so low that competent 
attorneys will be discouraged from accepting 
employment in such matter. 

Lawrence Drasin & Associates v. Workers’ 

Comp. Appeals Bd., 5 Cal.Rptr.2d 215, 3 
Cal.App.4th 1564. 


Workers’ Compensation Appeals Board 
should request counsel to provide information 
necessary to proper determination of fee if rec- 
ord does not provide adequate basis to deter- 
mine value of counsel’s services. West's 
Ann.Cal.Labor Code § 5906. 

Lawrence Drasin & Associates v. Workers’ 

Comp. Appeals Bd., 5 Cal.Rptr.2d 215, 3 
Cal.App.4th 1564. 


In case of above-average complexity, limita- 
tion of attorney fee to percentage of permanent 
disability indemnity payable at partial perma- 
nent disability rate is not mandated inasmuch 
as such limitation may not adequately compen- 
sate attorney if attorney has expended substan- 
tial amount of time and provided representation 
of high quality. 

Lawrence Drasin & Associates v. Workers’ 

Comp. Appeals Bd., 5 Cal.Rptr.2d 215, 3 
Cal.App.4th 1564. 


Cal.App. 2 Dist. 1989. In applying statute 
allowing award of attorney’s fees to workers’ 
compensation applicant in connection with peti- 
tion for writ of review filed by employer when 
there is ‘no reasonable basis for the petition,” 
court may find “‘no reasonable basis for the 
petition’’ when petitioning employer contends 
award is not supported by substantial evidence 
and review of evidence shows that award is 
supported by competent opinion of one physi- 
cian, although inconsistent with other medical 
opinion, or petitioning employer raises issue not 
raised in petition for reconsideration before 
Workers’ Compensation Appeals Board. West's 
Ann.Cal.Labor Code § 5801. 

Klee v. Workers’ Comp. Appeals Bd., 260 

Cal.Rptr. 217, 211 Cal.App.3d 1519, re- 
view denied. 


In determining whether compensation has 


been “unreasonably delayed” by employer, the 
only satisfactory excuse for delay in payment of 
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disability benefits, whether prior to or subse- 
quent to award, is genuine doubt from medical 
or legal standpoint as to liability for benefits; 
burden is on employer or its carrier to present 
substantial evidence upon which finding of such 
doubt may be based. West's Ann.Cal.Labor 
Code § 5814. 
Klee v. Workers’ Comp. Appeals Bd., 260 
Cal.Rptr. 217, 211 Cal.App.3d 1519, re- 
view denied. 


Cal.App. 2 Dist. 1981. Attorney, who suc- 
cessfully prosecuted worker's application for 
workers’ compensation award, was not entitled 
to an award of attorney fees as against lien 
claimants, where the lien claimants’ own attor- 
ney filed the lien claims and amendments there- 
to, entered an appearance in the proceedings, 
and attended the hearings on the claim, but did 
not introduce evidence beyond the filed liens, 
did not examine or cross-examine any wit- 
nesses, and made no argument to the hearing 
officer. 

Dressler v. Workers’ Comp. Appeals Bd., 

179 Cal.Rptr. 419, 127 Cal.App.3d 292. 


Cal.App. 2 Dist. 1979. Employer’s petition 
for writ of review of decision of Workers’ Com- 
pensation Appeals Board was reasonable; thus, 
attorney fees were not assessed against employ- 
er. West's Ann.Labor Code, § 5801. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


Cal.App. 2 Dist. 1979. | Where’ workers’ 
compensation claimant was not an “‘employee,”’ 
he could not be awarded medical-legal expenses 
and deposition costs/attorney fees under appli- 
cable statutes, which specify award of such 
litigation expenses to the “employee,” since, 
although another statute requires that workers’ 
compensation laws be liberally construed, lan- 
guage of such laws cannot be ignored. West's 
Ann.Labor Code, 8§ 3202, 3351, 4600, 5710, 
5811. 

Zarate v. Workers’ Comp. Appeals Bd., 160 

Cal.Rptr. 408, 99 Cal.App.3d 598. 


Cal.App. 4 Dist. 1996. Right to receive at- 
torney fee awards for securing compensation on 
behalf of claimants is within broad authority 
vested in legislature over complete workers’ 
compensation system by California Constitution. 
West’s Ann.Cal. Const. Art. 14, 8 4; West's 
Ann.Cal.Labor Code §§ 4903(a), 5710(b)(4). 

Longval v. Workers’ Comp. Appeals Bd., 59 

Cal.Rptr.2d 463, 51 Cal.App.4th 792, re- 
view denied. 


Amendments restricting fee awards in 
workers’ compensation proceedings to attor- 
neys, and eliminating fee awards for nonattor- 
ney representatives, also bars fee awards to 
attorneys who are licensed to practice law only 
in another jurisdiction; only attorneys who are 


licensed to practice law in California may re- 
cover fee awards under amendment. West's 
Ann.Cal.Labor Code §§ 4903(a), 5710(b)(4). 
Longval v. Workers’ Comp. Appeals Bd., 59 
Cal.Rptr.2d 463, 51 Cal.App.4th 792, re- 
view denied. 


Cal.App. 4 Dist. 1995. Workers’ compen- 
sation claimant was entitled to attorney fees in 
proceeding challenging employer's delay in pro- 
viding medical treatment and temporary dis- 
ability benefits, where Court of Appeal found 
that employer was unreasonable in erroneously 
determining that claimant was entitled to only 
one change of physician, and that penalty thus 
was appropriate; same reasoning applied with 
respect to whether there was reasonable basis 
for employer's petition for writ of review. 
West's Ann Cal.Labor Code § 5801. 

Ralphs Grocery Co. v. Workers’ Comp. Ap- 

peals Bd., 45 Cal.Rptr.2d 197, 38 Cal. 
App.4th 820. 


Cal.App. 4 Dist. 1978. Decision of Work- 
ers’ Compensation Appeals Board on remittitur 
from Court of Appeal was an original decision 
for purposes of statute respecting applications 
for writ of review, and where petition was filed 
with Court of Appeal for writ of review at time 
petition for reconsideration of that Appeals 
Board decision, sought by injured employee, 
had neither been granted or denied and employ- 
er had not sought reconsideration on its own 
behalf, there was no reasonable basis for peti- 
tion under statute and injured workman was 
entitled to attorney fees. West’s Ann.Labor 
Code, §§ 5901, 5950, 5953. 

Nelson & Sloan v. Workers’ Comp. Appeals 

Bd., 144 Cal.Rptr. 614, 79 Cal.App.3d 51. 


Cal.App. 4 Dist. 1977. Definition of “phy- 
sician”’ in Labor Code does not exclude a physi- 
cian licensed to practice in another country or 
state, and where medical treatment given by 
such a physician is reasonably procured by 
injured workman under Labor Code, employer 
is responsible for reasonable expense of such 
treatment and medical-legal costs. West's 
Ann.Labor Code, §§ 3209.3, 4600. 

State Compensation Ins. Fund v. Workers’ 

Comp. Appeals Bd., 138 Cal.Rptr. 509, 69 
Cal.App.3d 884. 


Where physicians provided by injured 
workman's employer were unable to help him, 
and on his own he sought and obtained helpful 
medical treatment from Mexican doctor where 
worker resided, in Tijuana, Mexico, where treat- 
ment was not unreasonably expensive, and 
where medical reports were reasonably, actual- 
ly, and necessarily incurred to prove a contested 
claim, employer was responsible for expense of 
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such treatment and for medical-legal costs. 
West's Ann.Labor Code, 88 3209.3, 4600. 
State Compensation Ins. Fund v. Workers’ 
Comp. Appeals Bd., 138 Cal.Rptr. 509, 69 
Cal.App.3d 884. 


Cal.App. 4 Dist. 1975. Attorney fees in 
compensation cases should not be fixed with 
sole purpose of saving applicant from expense 
and should not be so low as to discourage 
competent attorneys from accepting employ- 
ment in such matters. 

Robert G. Beloud, Inc. v. Workers’ Comp. 

Appeals Bd., 123 Cal.Rptr. 750, 50 Cal. 
App.3d 729. 


Cal.App. 5 Dist. 1982. Workers’ Compen- 
sation Appeals Board erred in reducing attorney 
fees solely on ground that amount of award to 
claimant had been reduced after reconsidera- 
tion. 

Toccalino v. Workers, 180 Cal.Rptr. 427, 

128 Cal.App.3d 543. 


Cal.App. 6 Dist. 1997. Where employee's 
net recovery from third-party lawsuit and, thus, 
employer’s credit, exceeds the amount of work- 
ers’ compensation benefits remaining due to 
employee, so that employer or its carrier has no 
further obligation toward employee, employee's 
compensation attorney is not entitled to “‘priori- 
ty lien” which employer must pay before apply- 
ing statutory credit; rather, attorney may be 
paid only if there are benefits still owing to 
employee out of which attorney lien may be 
satisfied. West’s Ann.Cal.Labor Code §§ 3861, 
4903(a). 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 61 Cal.Rptr.2d 794, 53 Cal. 
App.4th 579. 


Law Rev. 1981. Workers’ compensation in 
California—Outdated, but still the best. 
56 S.Bar J. 324. 


Law Rev. 1959. Attorneys’ fees. 
34S: Banda le 


€1982. —— On appeal or proceeding to set 
aside award. 


C.A.9 (Cal.) 1987. Court of Appeals had 
appellate jurisdiction over dispute under Long- 
shore Act involving award of attorney's fees, 
where district court dismissed entire action be- 
fore it; fact that dismissal was without preju- 
dice and litigation may be renewed did not 
affect appealability. Longshore and Harbor 
Workers’ Compensation Act, §§ I-51, as 
amended, 33 U.S.C.A. 88 901-950; 28 U.S.C.A. 
§ 1291. 

Thompson v. Potashnick Const. Co., 812 

F.2d 574. 


Cal.App. 1 Dist. 1990. When employer or 
carrier raises issue on petition for writ of review 


which was not raised by petition for reconsider- 
ation before Workers’ Compensation Appeals 
Board, and thus raises issue which Court of 
Appeal may not consider, or contends that 
award is not supported by substantial evidence, 
Court of Appeal may find that there is no 
reasonable basis for petition, and thus remand 
for purpose of making supplemental award of 
attorney fees to claimant. West’s Ann.Cal.La- 
bor Code § 5801. 
Chevron U.S.A., Inc. v. Workers’ Comp. 
Appeals Bd., 268 Cal.Rptr. 699, 219 Cal. 
App.3d 1265, review denied. 


Cal.App. 2 Dist. 1995. Failure of attorney 
representing workers’ compensation claimant to 
strictly comply with regulation requiring that 
attorney file proof of service to client regarding 
attorney's request for reconsideration of attor- 
ney fees did not preclude Court of Appeals’ 
consideration of request. Cal.Code Regs. title 
Sa SmlOMnss 

Wheeler & Beaton v. Workers’ Comp. Ap- 

peals Bd., 46 Cal.Rptr.2d 581, 40 Cal. 
App.4th 389. 


Cal.App. 2 Dist. 1992. Petition for writ of 
review of Workers’ Compensation Appeals 
Board decision denying claimant's attorneys 
their fees was not frivolous and did not entitle 
employer and its insurer to attorney fees in- 
curred in opposing petition. 

Price v. Workers’ Comp. Appeals Bd., 12 

Cal.Rptr.2d 831, 10 Cal.App.4th 959, re- 
hearing denied. 


Cal.App. 3 Dist. 1968. Court found that 
there was no reasonable basis for carrier’s peti- 
tion for writ of review of that part of workmen's 
compensation award concerning allowance of 
fee to chiropractor who had testified, and di- 
rected the making of supplement award of a 
reasonable attorney's fee to claimant’s attorney 
for services in connection with defense of peti- 
tion. West's Ann.Labor Code, § 5801. 

California Compensation & Fire Co. v. 

Workmen's Compensation Appeals Bd., 
72 Cal.Rptr. 782, 267 Cal.App.2d 297. 


1983. —— Amount. 


Cal.App. 1 Dist. 1976. Workers’ Compen- 
sation Appeals Board's award for legal services 
rendered to petitioner's client was, measured by 
the Board’s own guidelines, unreasonable, and 
the Board abused its discretion in permitting its 
workers’ compensation judge to employ stan- 
dards not in conformance with the Board’s own 
published guidelines. West's Ann.Labor Code, 
§ 4903(a). 

Morgan, Beauzay, Hammer, Ezgar, Bledsoe 

& Rucka v. Workers’ Comp. Appeals Bd., 
130 Cal.Rptr. 661, 59 Cal.App.3d 353. 


Cal.App. 1 Dist. 1975. If workmen’s com- 
pensation claimant prevails upon employer's 
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petition for writ of review, reviewing court 
should make a separate ruling upon any request 
by claimant for attorney's fees for services ren- 


dered in connection with the petition. West’s 
Ann.Labor Code, § 5801. 
Employers Mut. Liab. Ins. Co. v. Work- 


men’s Comp. Appeals Bd., 120 Cal.Rptr. 
48, 46 Cal.App.3d 104. 


If employer contends workmen's compen- 
sation award is not supported by substantial 
evidence and review of evidence shows that 
award is supported by competent opinion of one 
physician, although inconsistent with other 
medical opinions, court may find there is no 
reasonable basis for employer's petition for writ 
of review and order that employee's attorney's 
fees in connection with writ of review be as- 
sessed against employer. West’s Ann.Labor 
Code, § 5801. 

Employers Mut. Liab. Ins. Co. v. Work- 

men’s Comp. Appeals Bd., 120 Cal.Rptr. 
48, 46 Cal.App.3d 104. 


If employer's petition for writ of review 
raises issue which was not raised in petition for 
reconsideration before board in workmen’s 
compensation case and thus court may not 
consider the issue, court may find that there is 
no reasonable basis for the petition for writ of 
review and order supplemental award of attor- 
ney's fees for services rendered by employee's 
attorneys in connection with the petition. 
West's Ann.Labor Code, § 5801. 

Employers Mut. Liab. Ins. Co. v. Work- 

men’s Comp. Appeals Bd., 120 Cal.Rptr. 
48, 46 Cal.App.3d 104. 


Where employer contended in petition for 
review that workmen’s compensation award 
was not supported by substantial evidence, but 
it was supported by competent opinion of one 
physician, and employer raised in petition an 
issue not raised in petition for reconsideration 
before the board, so that issue could not be 
considered by court, there was no reasonable 
basis for employer’s petition for writ of review; 
thus, claimant was entitled to reasonable attor- 
ney’s fee for services rendered in connection 
with the petition and such fee should be in 
addition to compensation otherwise recoverable 
and should be paid as part of award by party 
liable to pay such award. West's Ann.Labor 
Code, § 5801. 

Employers Mut. Liab. Ins. Co. v. Work- 

men’s Comp. Appeals Bd., 120 Cal.Rptr. 
48, 46 Cal.App.3d 104. 


Cal.App. 1 Dist. 1973. Purpose of Labor 
Code section providing that no charge, claim or 
agreement for legal services or disbursements 
or for expenses of proving workmen's compen- 
sation claim is enforceable, valid or binding in 
excess of a reasonable amount is to protect 
claimants before the Workmen’s Compensation 


Appeals Board from the exaction of excessive 
fees. West’s Ann.Labor Code, §§ 4903(a, b), 
4906, 4907. 
Workmen's Comp. Appeals Bd. v. Small 
Claims Count, 111 *Cal/Rpir) 6; 35) Cal; 
App.3d 643. 


An attorney representing a claimant in a 
workmen's compensation proceeding is entitled 
to have Workmen's Compensation Appeals 
Board carefully appraise value of services 
shown to have been rendered. West's Ann.La- 
bor Code, § 4903(a, b). 

Workmen’s Comp. Appeals Bd. v. Small 

Claims Court, 111 Cal.Rptr. 6, 35 Cal. 
App.3d 643. 


Cal.App. 2 Dist. 2000. Attorney fees award 
of $613 to a law firm for representation of 
claimant at deposition by its nonattorney em- 
ployee, who was an unlicensed hearing repre- 
sentative, was patently excessive in workers’ 
compensation case, where there was no evi- 
dence regarding hearing representative's actual 
qualifications or supervision, preparation time 
was billed for matters not in issue, and no 
cogent explanation was given why fees at rate of 
$125 per hour was reasonable. West's 
Ann.Cal.Labor Code § 5710(b)(4). 

99 Cents Only Stores v. Workers’ Comp. 

Appeals Bd., 95 Cal.Rptr.2d 569, 80 Cal. 
App.4th 644, review denied. 


Cal.App. 2 Dist. 1979. Purpose of statute 
providing that no claim for legal services is 
enforceable in excess of a reasonable amount 
and that Workers’ Compensation Appeals Board 
may determine what constitutes such reason- 
able amount is to protect claimants before the 
Board from the exaction of excessive fees. 
West’s Ann.Labor Code, § 4906. 

Reich, Adell, Crost & Perry v. Workers’ 

Comp. Appeals Bd., 160 Cal.Rptr. 218, 99 
Cal.App.3d 225. 


Fact that a case is of average complexity 
and the requested agreed fee is within the 9% to 
12% range specified for cases of average com- 
plexity does not mean that such fee is correct 
under Workers’ Compensation Appeals Board 
guidelines; it is for the WCAB to determine 
where within such range the fee should be set. 
West's Ann.Labor Code, § 4906. 

Reich, Adell, Crost & Perry v. Workers’ 

Comp. Appeals Bd., 160 Cal.Rptr. 218, 99 
Cal.App.3d 225. 


In determining reasonableness of an attor- 
ney’s fee, consideration should be given to stan- 
dards specified in Workers’ Compensation Ap- 
peals Board rules and in the WCAB policy and 
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procedure manual. West's Ann.Labor Code, 
§ 4906. 

Reich, Adell, Crost & Perry v. Workers’ 

Comp. Appeals Bd., 160 Cal.Rptr. 218, 99 


Cal.App.3d 225. 


While the Workers’ Compensation Appeals 
Board should not lightly disregard a fee agree- 
ment between the attorney and his client, such 
an agreement is not binding on the WCAB. 
West's Ann.Labor Code, § 4906. 

Reich, Adell, Crost & Perry v. Workers’ 

Comp. Appeals Bd., 160 Cal.Rptr. 218, 99 
Cal.App.3d 225. 


Failure of workers’ compensation judge to 
give notice to claimant's attorney prior to re- 
duction of fee specified in settlement agreement 
was improper based on Workers’ Compensation 
Appeals Board’s own regulations, furthermore, 
in view of fee agreement, the judge should have 
given the counsel prior notice that he was going 
to disregard the agreement and award less than 
the amount of the agreed to fee. West's 
Ann.Labor Code, 8§ 4906, 5001. 

Reich, Adell, Crost & Perry v. Workers’ 

Comp. Appeals Bd., 160 Cal.Rptr. 218, 99 
Cal.App.3d 225. 


Workers’ Compensation Appeals Board's 
response to petition for reconsideration was 
insufficient to remedy procedural defect in fail- 
ure of workers’ compensation judge to give 
prior notice to claimant’s counsel of reduction 
in fees specified in settlement agreement where 
counsel was not given a meaningful opportunity 
to present documentary evidence regarding re- 
quested fee and it was not until after petition for 
reconsideration and filing of judge’s report that 
counsel learned for the first time the basis of the 
reduction; rather than denying petitions the 
WCAB should have given counsel notice that it 
would accept evidence on the issue. West's 
Ann.Labor Code, 8§ 4906, 5001. 

Reich, Adell, Crost & Perry v. Workers’ 

Comp. Appeals Bd., 160 Cal.Rptr. 218, 99 
Cal.App.3d 225. 


If an attorney who requests only a reason- 
able fee is dissatisfied with fee awarded his 
recourse is to seek reconsideration by the Work- 
ers’ Compensation Appeals Board and_ he 
should include in his petition for reconsidera- 
tion documentation supporting a higher fee 
than one awarded. West's Ann.Labor Code, 
§ 4906. 

Reich, Adell, Crost & Perry v. Workers’ 

Comp. Appeals Bd., 160 Cal.Rptr. 218, 99 
Cal.App.3d 225. 


Workers’ Compensation Appeals Board 
may properly require that an attorney in a 
settlement situation submit documentation sup- 
porting a requested fee, to which the client has 
already agreed, at the time the settlement is 


submitted for approval; such a rule may prop- 
erly further provide that the judge will then 
determine the reasonableness of the requested 
fee and disallow a part thereof without prior 
notice to counsel and, in such case, counsel's 
remedy is a petition for reconsideration. West's 
Ann.Labor Code, 8§ 4906, 5001, 5307(a). 
Reich, Adell, Crost & Perry v. Workers’ 
Comp. Appeals Bd., 160 Cal.Rptr. 218, 99 
Cal.App.3d 225. 


Cal.App. 4 Dist. 1994. Local court rule 
limiting attorney fees to amount agreed upon 
between plaintiff and his attorney did not apply 
with respect to fee award in action by general 
contractor's employee, who was injured on job, 
against owners who hired contractor, which did 
not have workers’ compensation insurance; ap- 
plicable workers’ compensation statute provid- 
ed that successful plaintiff was entitled to “‘rea- 
sonable” attorney fees, and local rule could not 
limit discretion vested in court by statute. 
West’s Ann.Cal.Labor Code § 3709. 

Cortez v. Bootsma, 33 Cal.Rptr.2d 20, 27 

Cal.App.4th 935, as modified. 


Cal.App. 4 Dist. 1975. Workers’ Compen- 
sation Appeals Board exceeded authority when, 
on reconsideration, it modified amount of attor- 
ney fees allowed by judge without affording 
attorney notice and opportunity to be heard. 

Robert G. Beloud, Inc. v. Workers’ Comp. 

Appeals Bd., 123 Cal.Rptr. 750, 50 Cal. 
App.3d 729. 


In proceeding on attorney's petition for 
reconsideration relating to fees awarded in two 
related cases, after board reduced amount of 
fees allowed by judge in second case, without 
mentioning judge’s award in first case, petition 
was not rendered moot by allowance of fee in 
first case in amount less than that awarded by 
judge. 

Robert G. Beloud, Inc. v. Workers’ Comp. 

Appeals Bd., 123 Cal.Rptr. 750, 50 Cal. 
App.3d 729, 


Use of standard percentage for fixing attor- 
ney fees in compensation cases may be perfectly 
appropriate in many cases but not in complex 
case with numerous petitions for reconsidera- 
tion, extensive record, and numerous and 
lengthy hearings. 

Robert G. Beloud, Inc. v. Workers’ Comp. 

Appeals Bd., 123 Cal.Rptr. 750, 50 Cal. 
App.3d 729. 


Law Rev. 1959. 
ableness. 
34 Seber nal le 


Attorneys’ fees, reason- 


Law Rev. 1953. Informing jury of attor- 
ney’s contingent fee contract in workmen's 
compensation case. 

39 A.B.A.J. 506. 
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©1984. —— Payment and commutation. 


C.A.9 (Cal.) 1987. Deckhand’s application 
for enforcement of attorney's fees award against 
employer under Longshore and Harbor Work- 
ers’ Compensation Act was premature where 
employer appealed compensation order, even 
though he did not appeal award of attorney's 
fees, as attorney would only be entitled to fees 
after client obtained final compensation award. 
Longshore and Harbor Workers’ Compensation 
Act, 8§ 21(b)(3), 28(a), as amended, 33 U.S.C.A. 
§§ 921(b)(3), 928(a). 

Thompson v. Potashnick Const. Co., 812 

F.2d 574. 


Award of attorney fees, under Longshore 
and Harbor Workers’ Compensation Act, was 
not payable until compensation award became 
final. Longshore and Harbor Workers’ Com- 
pensation Act, §§ 21(b)(3), 28(d), as amended, 
33 U.S.C.A. §§ 921(b)(3), 928(d). 

Thompson v. Potashnick Const. Co., 812 

F.2d 574. 


Cal.App. 2 Dist. 1992. Order that attorney 
fees be paid from far end of permanent disabili- 
ty award is order of commutation. West’s 
Ann.Cal.Labor Code § 5100. 

Price v. Workers’ Comp. Appeals Bd., 12 

Cal.Rptr.2d 831, 10 Cal.App.4th 959, re- 
hearing denied. 


Cal.App. 2 Dist. 1959. Industrial Accident 
Commission has right to fix fees payable under 
any contract made by a claimant for compensa- 
tion and to make such fees payable out of award 
of compensation made to claimant, but has no 
jurisdiction to determine legality of contract 
made, except in so far as it may attempt to fix 
fee to be paid or, by its award, to, in effect, 
obligate some other person than claimant to pay 
fees which it fixes as reasonable. West's Ann.La- 
bor Code, §§ 4900, 4903, 4904. 

Fireman's Fund Indem. Co. v. Industrial 

Acc. Commission, 339 P.2d 225, 170 Cal. 
App.2d 412. 


&1985. —— Lien. 


Cal.App. 1 Dist. 1997. Statute addressing 
attorney liens filed against clients’ awards, and 
barring award of legal services fees to nonattor- 
ney representatives, did not prevent workers’ 
compensation judge (WCJ), in sanctioning 
claimant's attorney for failing to appear at hear- 
ing, from awarding fees to employer's claims 
representative for attending unproductive hear- 
ing; fees were not assessed against client's 
award, but were to be paid to adversary as 
sanction, and were to compensate claims repre- 
sentative for time wasted, not for legal services 
rendered. West’s Ann.Cal.C.C.P. §§ 4903(a), 
5813; Cal.Code Regs. title 8, §§ 10561, 10562. 

Runnion v. Workers’ Comp. Appeals Bd., 

69 Cal.Rptr.2d 105, 59 Cal.App.4th 277. 


Cal.App. 1 Dist. 1961. Statute relating to 
lien for successful claimant's attorney's fees did 
not require insurer to pay fees over and above 
award. West's Ann.Labor Code, §§ 4555, 4903, 
4904, 4904.1, 5801. 

California Compensation & Fire Co. v. In- 

dustrial Acc. Commission, 13 Cal.Rptr. 
885, 193 Cal.App.2d 6. 


Cal.App. 1 Dist. 1958. Labor Code section, 
providing for lien on compensation award in 
amount of attorney's fee, extends continuing 
jurisdiction of commission beyond Labor Code 
sections granting commission continuing juris- 
diction but prohibiting alteration or amendment 
of compensation award after five years; and 
under that section lien may be allowed for 
reasonable attorney's fee for legal service per- 
taining to any compensation claim before any 
appellate court; and such lien may be allowed 
against subsequent injuries fund, as well as 
against employer or his carrier. West’s Ann.La- 
bor Code, 8§ 15, 4901, 4903(a), 5803, 5804. 

Garcia v. Industrial Acc. Commission, 328 

P.2d 561, 162 Cal.App.2d 761. 


Notwithstanding use of quoted word in La- 
bor Code section providing that commission 
“may’’ allow lien for attorney’s fee, commission 
has only limited discretion with respect to al- 
lowance or disallowance of lien claims, and 
while it may do so on proper grounds, it does 
not have discretion to disallow lien where it is 
established that attorneys did furnish services of 
value within one of categories specified in La- 
bor Code section. West's Ann.Labor Code, 
§§ 4903, 4906. 

Garcia v. Industrial Acc. Commission, 328 

P.2d 561, 162 Cal.App.2d 761. 


It would be inequitable to deny lien for 
attorney's fee even though workmen's compen- 
sation claimant had indicated his willingness to 
pay fee. West’s Ann.Labor Code, §§ 4903, 4906. 

Garcia v. Industrial Acc. Commission, 328 

P.2d 561, 162 Cal.App.2d 761. 


Where ultimate award of compensation was 
same as award that had originally been ordered 
by commission and imposition of lien for ser- 
vices rendered by attorneys for claimant after 
subsequent injuries fund petitioned to reopen 
would thus only amount to a reallocation or 
redistribution of funds to be paid under original 
award of compensation, commission had juris- 
diction to allow lien, even though more than 
five years had elapsed since date of injury. 
West’s Ann.Labor Code, §§ 15, 4901, 4903(a), 
5803, 5804. 

Garcia v. Industrial Acc. Commission, 328 

P.2d 561, 162 Cal.App.2d 761. 


Cal.App. 2 Dist. 1959. Where total amount 
awarded as workmen's compensation for tem- 
porary disability was less than sum of amounts 
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paid to claimant as unemployment disability 
benefits and amount awarded by Commission to 
claimant's attorneys, Commission had no power 
to give lien for attorneys’ fees priority over lien 
for unemployment compensation — benefits. 
West's Ann.Labor Code, 88 4900, 4903, 4904, 
5501; West’s Ann.Unempl.Ins.Code, §§ 2625 et 
seq., 2626, 2627, 2629, 2800 et seq., 2801, 3251. 
Fireman’s Fund Indem. Co. v. Industrial 
Acc. Commission, 339 P.2d 225, 170 Cal. 
App.2d 412. 


Cal.App. 3 Dist. 1982. Lien for attorney 
fees in workers’ compensation proceeding was 
improper pursuant to statute specifying that lien 
is to be allowed against any sum to be paid as 
compensation, and only sums possibly payable 
were penalties assessed which could be extin- 
guished by credit-eliminating potential of any 
sum to be paid and effect would be to coerce 
State Compensation Insurance Fund to pay 
$650 in attorney fees more than it owed in 
workers’ compensation proceeding. West's 
Ann.Labor Code §§ 4903, 4903(a). 

State Compensation Ins. Fund v. Workers’ 

Comp. Appeals Bd., 182 Cal.Rptr. 171, 
130 Cal.App.3d 933. 


Law Rev. 1972. Litigation reduction in 
workmen’s compensation. Dahl and Johnson. 
1 West St.L.Rev. 87. 


1986. Costs. 


Library references 
C.J.S. Workmen's Compensation § 823. 


1987. —— In general. 


Cal. 1984. Generally, Workers’ Compensa- 
tion Appeals Board is authorized to award 
costs. West's Ann.Cal.Labor Code § 5811. 

Johnson v. Workers’ Comp. Appeals Bd., 

O89 bade L2G GalskRpthecovemod, 
Cal.3d 235. 


Workers’ Compensation Appeals Board was 
not precluded from awarding reasonable print- 
ing costs incurred by an employee in answering 
a petition for writ of review summarily denied 
by an appellate court. West’s Ann.Cal.Labor 
Code § 5811; Cal.Rules of Court, Rule 26(c). 

Johnson v. Workers’ Comp. Appeals Bd., 

GSO SP da 27, ae Oe Galop tra coi nNoie 
Cal.3d 235. 


Cal.App. 1 Dist. 1997. Absent any authori- 
ty for contention that sanctions for failure to 
appear at hearing had to be in specified 
amount, workers’ compensation judge (WCJ) 
did not abuse her discretion in requiring that 
claimant's attorney pay costs for a deposition 
and in retaining jurisdiction to settle any dis- 
pute over amount of those costs; attorney failed 
to appear at hearing regarding employer's re- 
quest for information as to claimant's employ- 


ment status. West’s Ann.Cal.C.C.P. § 5813; 
Cal.Code Regs. title 8, 8§ 10561, 10562. 

Runnion v. Workers’ Comp. Appeals Bd., 

69 Cal.Rptr.2d 105, 59 Cal.App.4th 277. 


Cal.App. 2 Dist. 1968. Denial of reim- 
bursement for medical-legal costs for doctors’ 
reports, one of which was basis for award of 
permanent disability and another of which was 
prepared on recommendation of referee, on 
ground that injured employee had been “‘less 
than candid in relating her history to the doc- 
tors involved” was not justified on the record. 
West’s Ann.Labor Code, § 4600. 

Kammerer v. Workmen's Compensation 

Appeals Bd., 66 Cal.Rptr. 398, 259 Cal. 
App.2d 518. 


Cal.App. 3 Dist. 1978. Use of word ‘“‘pro- 
cedures’’ and “‘procedure’’ in statutes governing 
allowance of medical-legal expenses to workers’ 
compensation and PERS claimants indicates a 
strong legislative intent that expenses of proving 
a disputed claim are allowable to both classes of 
claimants. West’s Ann.Gov.Code, 8 21363; 
West's Ann.Labor Code, §§ 4702, 4707, 4708. 

Public Employees’ Retirement System v. 

Workers’ Comp. Appeals Bd., 151 Cal. 
Rptr. 35, 87 Cal.App.3d 215. 


Cal.App. 4 Dist. 1996. Lay representatives 
of workers’ compensation claimants do not have 
fundamental right to appear before Workers’s 
Compensation Appeals Board (WCAB) and re- 
ceive compensation for their services. U.S.C.A. 
Const.Amend. 14; West's Ann.Cal.Labor Code 
§§ 4903(a), 5710(b)(4). 

Longval v. Workers’ Comp. Appeals Bd., 59 

Cal.Rptr.2d 463, 51 Cal.App.4th 792, re- 
view denied. 


©1988. —— On appeal. 


Cal.App. 1 Dist. 1975. Award of costs in 
appellate proceedings in workmen's compensa- 
tion case may not be made except pursuant to 
statute permitting workmen's compensation ap- 
peals board to allow as liens against compensa- 
tion reasonable disbursements in connection 
therewith. West's Ann.Labor Code, § 4903(a). 

Employers Mut. Liab. Ins. Co. v. Work- 

men's Comp. Appeals Bd., 120 Cal.Rptr. 
48, 46 Cal.App.3d 104. 


Statute permitting workmen’s compensa- 
tion appeals board to allow costs in proceedings 
“before the appeals board” are not applicable to 
appellate proceedings. West's Ann.Labor Code, 
§ 5811. 

Employers Mut. Liab. Ins. Co. v. Work- 

men’s Comp. Appeals Bd., 120 Cal.Rptr. 
48, 46 Cal.App.3d 104. 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—251 


WORKERS’ COMPENSATION ©1989 


For references to other topics, see Descriptive-Word Index 


Law Rev. 1972. Penalizing appellants and 
their attorneys for prosecuting patently frivo- 
lous appeals. 

47 S.Bar J. 307. 


©1989. Expenses. 


Library references 
C.J.S. Workmen's Compensation § 825. 


Cal. 1966. Medical services furnished to 
employee's dependents while employee is alive 
but after industrial accident to employee do not 
constitute “‘living expenses’ within statute to 
effect that Industrial Accident Commission may 
determine and allow as liens against any sums 
to be paid as compensation the reasonable value 
of living expenses of injured employee or of his 
dependents subsequent to injury. West's 
Ann.Labor Code, §§ 4600 et seq., 4903 and 
subd. (c). 

Williams v. Industrial Acc. Commission, 

City and County of San Francisco, 414 
P.2d 405, 51 Cal.Rptr. 277, 64 Cal.2d 
618. 


Lien could not properly be allowed against 
workmen's compensation death award for med- 
ical services rendered to surviving wife of de- 
ceased employee. West’s Ann.Labor Code, 
§§ 4600 et seq., 4903 and subd. (c). 

Williams v. Industrial Acc. Commission, 

City and County of San Francisco, 414 
P.2d 405, 51 Cal.Rptr. 277, 64 Cal.2d 
618. 


Cal. 1963. Under statute providing that an 
employee shall be reimbursed for expenses in- 
curred to prove a contested claim, an employee, 
whether successful or not, is entitled to be 
reimbursed for expenses reasonably and neces- 
sarily incurred for specified medical services. 
West’s Ann.Labor Code, § 4600. 

Subsequent Injuries Fund v. Industrial Acc. 

Commission, 382 P.2d 597, 31 Cal.Rptr. 
477, 59 Cal.2d 842. 


Cal.App. 1 Dist. 1974. Expenses incurred 
at rehearing of workmen’s compensation claim 
held pursuant to appeals board’s opinion and 
order granting reconsideration would not be 
within ambit of referee’s original award requir- 
ing that the parties adjust the medical litigation 
expenses since matter had to be remanded to 
the appeals board, and the expenses incurred at 
rehearings could be adjusted without necessity 
of application under rule. West's Ann.Labor 
Code, 8§ 4600, 5904. 

Mantel v. Workmen’s Comp. Appeals Bd., 

112 Cal.Rptr. 855, 37 Cal.App.3d 739. 


Cal.App. 1 Dist. 1952. Under the Work- 
men’s Compensation Act providing that employ- 
ee shall be reimbursed for expenses necessarily 
incurred for X-rays, laboratory fees, and medi- 
cal reports required to successfully prove con- 


tested claim, benefits are in nature of allowance 
for costs incurred by employee in proceeding 
before Industrial Accident Commission. West's 
Ann.Labor Code, § 4600. 
Kaiser Co. v. Industrial Acc. Commission, 
240 P.2d 57, 109 Cal.App.2d 54. 


Provision of the Workmen’s Compensation 
Act that employee shall be reimbursed for ex- 
penses necessarily incurred for X-rays, laborato- 
ry fees, and medical reports required to success- 
fully prove contested claim applies to pending 
proceeding such as application for adjustment 
of claim. West's Ann.Labor Code, § 4600. 

Kaiser Co. v. Industrial Acc. Commission, 

240 P.2d 57, 109 Cal.App.2d 54. 


Cal.App. 2 Dist. 1995. When medical-legal 
expenses are incurred by workers’ compensa- 
tion claimant, their purpose is to assist claimant 
in proving industrial claim, and they are gener- 
ally payable by employer/carrier whether claim 
is proved or not. West’s Ann.Cal.Labor Code 
§ 4620. 

American Psychometric Consultants, Inc. v. 
Workers’ Comp. Appeals Bd., 43 Cal. 
Rptr.2d 254, 36 Cal.App.4th 1626, as 
modified, and as modified on denial of 
rehearing, and review denied. 


Circumstances under which medical-legal 
expenses are properly incurred by workers’ 
compensation claimant and must be paid by 
employers/carriers is wholly within purview of 
Legislature and such delegation of administra- 
tive authority as it deems proper. West's 
Ann.Cal.Labor Code §8§ 4620-4625. 

American Psychometric Consultants, Inc. v. 
Workers’ Comp. Appeals Bd., 43 Cal. 
Rptr.2d 254, 36 Cal.App.4th 1626, as 
modified, and as modified on denial of 
rehearing, and review denied. 


Purpose of statute, requiring that protests 
by employers/carriers to payment of medical- 
legal expenses to medical providers in workers’ 
compensation cases be made within 60 days, 
was to ensure that bills of medical providers 
were promptly paid, and that protests or objec- 
tions to bills were promptly raised and adjudi- 
cated. West’s Ann.Cal.Labor Code § 4622; 
§ 4601.5 (Repealed). 

American Psychometric Consultants, Inc. v. 
Workers’ Comp. Appeals Bd., 43 Cal. 
Rptr.2d 254, 36 Cal.App.4th 1626, as 
modified, and as modified on denial of 
rehearing, and review denied. 


As matter of public policy, it is of more than 
theoretical importance in workers’ compensa- 
tion system that medical providers be paid 
promptly and treated fairly, for without them 
the entire benefit system would fail; provisions 
for early protest as requirement for subsequent 
recovery of medical-legal expenses paid to med- 
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ical providers reflects legislative recognition 
that medical providers not only render neces- 
sary services, but also operate businesses which 
cannot be routinely dependent upon revenues 
subject to recovery by employers/carriers at 
some later unspecified time. West's Ann. 
Cal.Labor Code § 4622. 

American Psychometric Consultants, Inc. v. 
Workers’ Comp. Appeals Bd., 43 Cal. 
Rptr.2d 254, 36 Cal.App.4th 1626, as 
modified, and as modified on denial of 
rehearing, and review denied. 


Amendment, precluding liability on the part 
of employers/carriers for medical-legal evalua- 
tions performed prior to time that claim for 
workers’ compensation benefits was in dispute, 
was based on legislative perception that en- 
forcement of contested claim rule was necessary 
to stem rising tide of fraud and expense in 
production of medical-legal reports. West's 
Ann.Cal.Labor Code 88 4620, 4621. 

American Psychometric Consultants, Inc. v. 
Workers’ Comp. Appeals Bd., 43 Cal. 
Rptr.2d 254, 36 Cal.App.4th 1626, as 
modified, and as modified on denial of 
rehearing, and review denied. 


Statute providing that employer/carrier was 
required to protest medical-legal billing within 
60 days of receipt had no application in its 
entirety when medical provider failed to comply 
with contested claim rule. West's Ann.Cal.La- 
bor Code § 4622. 

American Psychometric Consultants, Inc. v. 
Workers’ Comp. Appeals Bd., 43 Cal. 
Rptr.2d 254, 36 Cal.App.4th 1626, as 
modified, and as modified on denial of 
rehearing, and review denied. 


Legislature's intent, in enacting amendment 
providing for prompt payment by employer of 
medical-legal expenses in workers’ compensa- 
tion cases, and for procedure for reimburse- 
ment of unreasonable charges, was to provide 
for reimbursement of excessive charges as de- 
termined by applicable fee. schedule, including 
those paid under protest. West's Ann.Cal.Labor 
Code § 4625. 

American Psychometric Consultants, Inc. v. 
Workers’ Comp. Appeals Bd., 43 Cal. 
Rptr.2d 254, 36 Cal.App.4th 1626, as 
modified, and as modified on denial of 
rehearing, and review denied. 


Employers/carriers were not entitled, under 
equitable doctrine of restitution, to reimburse- 
ment, on grounds of alleged fraud, of medical- 
legal fees they had paid in workers’ compensa- 
tion cases more than two years earlier to medi- 
cal lien claimants after negotiation and without 
protest; approval of such reimbursement would 
introduce possibility of transactional instability 
that would impact medical providers by requir- 


ing them operate business on receipts condi- 
tionally possessed. 

American Psychometric Consultants, Inc. v. 
Workers’ Comp. Appeals Bd., 43 Cal. 
Rptr.2d 254, 36 Cal.App.4th 1626, as 
modified, and as modified on denial of 
rehearing, and review denied. 


Cal.App. 2 Dist. 1979. | Where workers’ 
compensation claimant was not an “‘employee,’’ 
he could not be awarded medical-legal expenses 
and deposition costs/attorney fees under appli- 
cable statutes, which specify award of such 
litigation expenses to the “employee,” since, 
although another statute requires that workers’ 
compensation laws be liberally construed, lan- 
guage of such laws cannot be ignored. West's 
Ann.Labor Code, §§ 3202, 3351, 4600, 5710, 
ow Hale 

Zarate v. Workers’ Comp. Appeals Bd., 160 

Cal.Rptr. 408, 99 Cal.App.3d 598. 


Cal.App. 2 Dist. 1969. Physicians’ charges 
for medical examinations were not recoverable 
from employer's compensation carrier as ex- 
penses to prove a contested claim where those 
expenses were incurred at time carrier was 
providing medical care and prior to time dis- 
pute arose as to adequacy thereof. West's 
Ann.Labor Code, § 4600. 

White v. Workmen’s Compensation Appeals 

Bd., 75 Cal.Rptr. 809, 270 Cal.App.2d 
447. 


Cal.App. 2 Dist. 1965. Compensation 
claimant, whose claim was not found to be 
frivolous in other respects, could recover reim- 
bursement for medical expenses reasonably and 
necessarily incurred in effort to prove claim, 
although claim was determined to be barred by 
applicable statute of limitations. West's 
Ann.Labor Code, §§ 4600, 5409. 

Turudich v. Industrial Acc. Commission, 47 

Cal.Rptr. 21, 237 Cal.App.2d 455. 


Determination that compensation claim is 
barred by reason of applicable statute of limita- 
tions does not ipso facto establish its frivolity as 
matter of law so as to support denial of claim- 
ant’s medical costs in effort to prove claim. 
West's Ann.Labor Code, §§ 4600, 5409. 

Turudich v. Industrial Acc. Commission, 47 

Cal.Rptr. 21, 237 Cal.App.2d 455. 


Cal.App. 3 Dist. 1969. Travel expenses and 
loss of wages incurred by an injured workmen's 
compensation claimant in securing his own doc- 
tor’s examination and report to prove his claim 
were reimbursable “‘expenses’’ within statute 
providing that an employee shall be reimbursed 
for expenses necessarily incurred for medical 
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reports and medical testimony to prove a con- 
tested claim. West’s Ann.Labor Code, § 4600, 
Caldwell v. Workmen's Compensation Ap- 
peals Bd., 74 Cal.Rptr. 517, 268 Cal. 
App.2d 912. 


Cal.App. 3 Dist. 1968. Record in work- 
men's compensation proceedings showed, con- 
trary to claim of carrier, that chiropractor who 
had not treated claimant for back injury but had 
examined him and filed reports of diagnosis was 
not called by claimant to justify his fee but to 
furnish justification for continuation of previous 
chiropractic treatments which had been charac- 
terized by carrier’s expert as foolish, and the 
subject of chiropractor’s fee was not set out 
until cross-examination. 

California Compensation & Fire Co. v. 

Workmen's Compensation Appeals Bd., 
72 Cal.Rptr. 782, 267 Cal.App.2d 297. 


Where Workmen’s Compensation Board 
found that testimony of chiropractor called by 
claimant was an expense reasonably, actually 
and necessarily incurred and there was no sub- 
stantial showing that testimony given chiroprac- 
tor was in a field beyond or outside scope of his 
training or knowledge, board properly allowed 
reimbursement for the expense of such testimo- 
ny. West's Ann.Labor Code, § 4600. 

California Compensation & Fire Co. v. 

Workmen's Compensation Appeals Bd., 
72 Cal.Rptr. 782, 267 Cal.App.2d 297. 


XVII. INCREASE, DIMINUTION, TERMI- 
NATION, REINSTATEMENT, OR AD- 
DITIONAL AWARD OF DISABILITY 
COMPENSATION. 


(A) AWARDS GENERALLY. 
1, ADJUSTMENT OR TERMINATION OF COMPENSATION. 
<=1990. In general. 


Library references 
C.J.S. Workmen’s Compensation § 849. 


C.A.9 (Cal.) 1991. Federal employees have 
property interest in workers’ compensation, dis- 
ability payments that cannot be terminated 
without due process. U.S.C.A. Const.Amends. 
LA. 

Raditch v. U.S., 929 F.2d 478. 


N.D.Cal. 1984. In action challenging ter- 
mination of federal workers’ compensation ben- 
efits, plaintiff could assert only her own rights, 
not rights of others, and any constitutional vio- 
lations asserted by her were thus required to be 
found in facts of her own case. 

Allen v. Faragasso, 585 F.Supp. 1114. 


Cal.App. 2 Dist. 1980. County was not au- 
thorized to unilaterally terminate permanent 
disability compensation payments to injured 
worker prior to action by the Workers’ Compen- 


sation Appeals Board reducing the permanent 
disability award. West's Ann.Labor Code, 
§§ 5410, 5803, 5804. 
County of Los Angeles v. Workers’ Comp. 
Appeals Bd., 168 Cal.Rptr. 789, 104 Cal. 
App.3d 933. 


Cal.App. 3 Dist. 1964. Industrial Accident 
Commission's opinion stating that temporary 
total disability would be paid in accordance 
with amended statute was ineffective to enlarge 
“open-ended” temporary total disability award 
which the opinion accompanied, and the insur- 
er which paid compensation in accordance with 
opinion was entitled to no relief on review of 
award but rather should have brought proceed- 
ing to terminate when maximum period for 
which it was liable for compensation under 
unamended statute expired. West’s Ann.Labor 
Code, § 4656. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


©1991-1998. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


1998. Power and jurisdiction. 
©1999. —— In general. 


Cal.App. 2 Dist. 1985. Rehabilitation Bu- 
reau of the Division of Industrial Accidents, not 
employer, is vested with authority to modify, 
interrupt, or terminate rehabilitation plan; uni- 
lateral termination of vocational rehabilitation 
temporary disability benefits by employer with- 
out a pretermination hearing or Bureau order is 
not condoned. West's Ann.Cal.Labor Code 
§§ 139.5, 3207. 

Veilleux v. Workers’ Comp. Appeals Bd., 

220NCal:Rptr. (563,. 175) CalAppisd 235, 
review denied. 


Cal.App. 3 Dist. 1966. Where new and fur- 
ther disability arises from original injury and 
within five years after original injury, employee 
may institute proceedings and Industrial Acci- 
dent Commission has jurisdiction to make 
awards based upon, and limited to, such new 
and further disability. West’s Ann.Labor Code, 
8§ 5404, 5405, 5410, 5803-5805. 

Royal Indem. Co. v. Industrial Acc. Com- 

mission, 49 Cal.Rptr. 224, 239 Cal.App.2d 
AUPE 


2000. —— Retroactive orders. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 
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€=2001. Conclusiveness of original award or 
judgment. 


Library references 
C.J.S. Workmen’s Compensation § 853. 


Cal.App. 1 Dist. 1964. Where only tempo- 
rary disability was claimed in original applica- 
tion for workmen’s compensation, finding as to 
category of applicant's employment as depart- 
ment manager was neither relevant nor materi- 
al to issue and was not res judicata with respect 
to classification of applicant's employment in 
timely proceeding for permanent disability. 
West's Ann.Labor Code, 8§ 4660, 5410. 

Casualty Ins. Co. of Cal. v. Industrial Acc. 

Commission, 38 Cal.Rptr. 364, 226 Cal. 
App.2d 748. 


Cal.App. 4 Dist. 1968. Workmen's Com- 
pensation Board order which found claimant 
not disabled was not res judicata as to issue of 
duration of disability where subsequent surgical 
operation developed new facts respecting inju- 
ries sustained and cause of claimed disability. 
West's Ann.Labor Code, §§ 5410, 5803. 

Ryan v. Workmen's Compensation Appeals 

Bd., 72 Cal.Rptr. 140, 265 Cal.App.2d 
654. 


€=2002. Necessity and sufficiency of grounds. 


Library references 
C.J.S. Workmen’s Compensation § 854. 


€=2003. —— In general. 


Cal. 1991. Term “new and further disabil- 
ity,’’ as used in statute allowing collection of 
additional compensation for injuries causing 
such disability, refers to recurrence of tempo- 
rary disability, a new need for medical treat- 
ment, or the change of a temporary disability 
into a permanent disability. West's Ann.Cal.La- 
bor Code § 5410. 

Nickelsberg v. Workers’ Comp. Appeals 

Bd., 814 P.2d 1328, 285 Cal.Rptr. 86, 54 
Cal.3d 288. 


Cal.App. 4 Dist. 1981. The Workers’ Com- 
pensation Appeals Board had authority to re- 
open decision or award upon a showing of new 
and further disability. West's Ann.Labor Code 
§ 5410. 

County of San Bernardino v. Workers’ 

Comp. Appeals Bd., 178 Cal.Rptr. 179, 
125 Cal.App.3d 679. 


2004. —— Good cause. 


Cal.App. 2 Dist. 1995. If worker does not 
timely object to termination of rehabilitation 
services, he must show good cause before rein- 
statement of rehabilitation process could be 


ordered. West’s Ann.Cal.Labor Code §§ 4644, 
5410. 

Cisneros v. Workers’ Comp. Appeals Bd., 

48 Cal.Rptr.2d 655, 41 Cal.App.4th 759. 


Cal.App. 2 Dist. 1980. Reopening of work- 
ers’ compensation award for ‘‘good cause,’’ un- 
der statute allowing Workers’ Compensation 
Appeals Board to “rescind, alter, or amend any 
* * * award, good cause appearing there- 
for,’ does not permit an attempt to simply 
relitigate the original award, and petition to 
reopen may not be used to litigate issues which 
should have been raised by a timely petition for 
reconsideration; “‘good cause’ to reopen does 
not consist of medical evidence obtained subse- 
quent to the original decision which merely 
disagrees with the medical opinion relied upon 
by Board at time of the original decision, but 
includes facts which for the first time develop 
subsequent to the decision sought to be re- 
opened. West's Ann.Labor Code, § 5803. 

Nicky Blair's Restaurant v. Workers’ Comp. 

Appeals Bd., 167 Cal.Rptr. 516, 109 Cal. 
App.3d 941. 


Reopening of workers’ compensation award 
upon the claim of newly discovered evidence, 
under statute allowing reopening for “‘good 
cause,” is not a matter of right. West's Ann.La- 
bor Code, § 5803. 

Nicky Blair’s Restaurant v. Workers’ Comp. 

Appeals Bd., 167 Cal.Rptr. 516, 109 Cal. 
App.3d 941. 


2005. —— Change of condition in general. 


Cal.App. 2 Dist. 1983. Where parties to 
workers’ compensation dispute did not enter 
into compromise and release agreement but 
instead stipulated to amount of permanent dis- 
ability which they sought to have workers’ com- 
pensation judge accept as accurately reflecting 
permanent disability status of applicant at the 
time, there was retention by the parties of right 
to reopen case on showing of change of disabili- 
ty. West’s Ann.Cal.Labor Code §§ 5001, 5702, 
5803. 

Draper v. Workers’ Comp. Appeals Bd., 195 

Cal.Rptr. 248, 147 Cal.App.3d 502. 


Cal.App. 2 Dist. 1966. After disability ben- 
efits have been awarded, recipient may reopen 
his case on ground that his condition has 
changed or worsened, but evidence as to facts 
which were known and events which occurred 
during pendency of original claim cannot be 
received in support of claim for new and further 
disability. West's Ann.Labor Code, § 5410. 

Edgar v. Workmen’s Compensation Appeals 

Bd., 56 Cal.Rptr. 37, 246 Cal.App.2d 660. 
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<=2006. —— What constitutes change of con- 
dition. 


Cal.App. 4 Dist. 1985. If injured employee 
applied for and completed a vocational rehabili- 
tation program, employer could challenge the 
prior award of permanent disability since em- 
ployee’s permanent disability might have been 
reduced. 

Gill v. Workers’ Comp. Appeals Bd., 213 

Cal.Rptr. 140, 167 Cal.App.3d 306, re- 
view denied. 


Cal.App. 4 Dist. 1981. Worsening of work- 
men’s compensation applicant's condition may 
be a “new and further disability’’ within mean- 
ing of applicable section and, thus, if applicant's 
condition has worsened, the Workers’ Compen- 
sation Appeals Board has jurisdiction to grant 
petitions to reopen. West's Ann.Labor Code 
§ 5410. 

County of San Bernardino v. Workers’ 

Comp. Appeals Bd., 178 Cal.Rptr. 179, 
125 Cal.App.3d 679. 


=2007. Injuries not included or consid- 
ered in original award. 
Cal. 1971. Where claimant who had re- 


ceived an award of partial permanent disability 
petitioned to reopen and asserted that the medi- 
cation she was required to take to alleviate pain 
caused by back injury had resulted in her addic- 
tion, employer's liability was properly limited to 
effect of drugs furnished by prescription and not 
those procured illegally by claimant, but if acci- 
dent or treatment contributed to her addiction 
problem claimant was entitled to partial recov- 
ery and if addiction would not have material- 
ized but for the injury she was entitled to full 
recovery although her preexisting personality 
problems contributed to taking of drugs. 

West's Ann.Labor Code, § 4663. 
Ballard v. Workmen’s Comp. App. Bd., 478 
P.2d 937, 92 Cal.Rptr. 1, 3 Cal.3d 832. 


Finding that claimant’s problems would 
have culminated in drug addiction even in ab- 
sence of the compensable back injury and the 
prescribing of drugs to alleviate pain did not 
furnish basis for denial of all recovery for in- 
creased disability benefits because of drug ad- 
diction, because even where disability would 
follow from normal progress of preexisting dis- 
ease apportionment would be proper if industri- 
al injury contributed to disability when there 
was no finding that the prescribed drugs did 
not, along with personality problems and the 
illegally obtained drugs, contribute to any part 
of disability. 

Ballard v. Workmen's Comp. App. Bd., 478 

P.2d 937, °92’ Cal.Rptr:1, 3° Cal.3d-832. 


Law Rev. 1968. Judicial — philanthropy 
curbed: A new statutory scheme for cumulative 
injury awards. 

9 Santa Clara L. 156. 


2008. 


Subsequently ascertainable dis- 
ability of another type (permanent, 
partial, or total). 


Cal.App. 1 Dist. 1964. Only when there is 
a change in condition of original injury from 
temporary to a permanent disability is a “new 
and further disability’ established within statute 
giving employee right to institute proceedings 
within five years after date of injury on ground 
that original injury has caused new and further 
disability. West’s Ann.Labor Code, § 5410. 
Casualty Ins. Co. of Cal. v. Industrial Acc. 
Commission, 38 Cal.Rptr. 364, 226 Cal. 
App.2d 748. 


Where award for temporary disability has 
been made or compensation voluntarily paid, 
permanent disability resulting from injury is a 
new and further disability within statute autho- 
rizing employee to institute proceedings within 
five years from injury for new and further 
disability. West's Ann.Labor Code, § 5410. 

Casualty Ins. Co. of Cal. v. Industrial Acc. 

Commission, 38 Cal.Rptr. 364, 226 Cal. 
App.2d 748. 


Cal.App. 2 Dist. 1978. Where in_ initial 
proceedings for workers’ compensation where 
claimant received 74% rating claimant was rat- 
ed solely for hypertension condition and hernia 
was not rated as such condition was not perma- 
nent and stationary, where it was not until 
about three months after award that hernia was 
operated on and thereafter became permanent 
and stationary and hence ready for rating, there 
was basis for granting petition to reopen. 
West's Ann.Labor Code, §§ 5410, 5803, 5804. 

Morgan v. Workers’ Comp. Appeals Bd., 

149 Cal.Rptr. 736, 85 Cal.App.3d 710. 


Cal.App. 3 Dist. 1966. Where new and fur- 
ther disability arises from original injury and 
within five years after original injury, employee 
may institute proceedings and Industrial Acci- 
dent Commission has jurisdiction to make 
awards based upon, and limited to, such new 
and further disability. West’s Ann.Labor Code, 
§§ 5404, 5405, 5410, 5803-5805. 

Royal Indem. Co. v. Industrial Acc. Com- 

mission, 49 Cal.Rptr. 224, 239 Cal.App.2d 
917. 


2009. —— Increase of disability. 


Cal.App. 1 Dist. 1955. If new and further 
disability results to workmen's compensation 
claimant, no matter whether original award was 
only temporary one or a permanent one, work- 
man is entitled to consideration of this later 


For legislative history of cited statutes, see West’s Annotated California Codes 


e=2009 WORKERS’ COMPENSATION 


44A Cal D 2d—256 


For later cases see same Topic and Key Number in Pocket Part 


condition. West’s Ann.Labor Code, 88 5410, 

5803, 5804. 
Westvaco Chlorine Products Corp. v. Indus- 
trial Acc. Commission, 288 P.2d 300, 136 


Cal.App.2d 60. 


Even if ‘new and further disability’ statute 
was inapplicable where there was previous or- 
der of permanent disability, it nevertheless ap- 
plied where Industrial Accident Commission 
had, in effect, set aside original order fixing 
percentage of permanent disability by subse- 
quent finding that nature and extent of disabili- 
ty, temporary or permanent, could not be cur- 
rently determined. West’s Ann.Labor Code, 
§§ 5410, 5803, 5804. 

Westvaco Chlorine Products Corp. v. Indus- 

trial Acc. Commission, 288 P.2d 300, 136 
Cal.App.2d 60. 


Cal.App. 2 Dist. 1990. Future increase in 
workers’ compensation claimant's psychiatric 
disability from amputation of fingers would en- 
title claimant to petition to reopen for new and 
further disability. West's Ann.Cal.Labor Code 
§§ 5410, 5803. 

Rubalcava v. Workers’ Comp. Appeals Bd., 

269 Cal.Rptr. 656, 220 Cal.App.3d 901, 
review denied. 


Cal.App. 2 Dist. 1990. Fire fighter’s aortic 
valve disease was industrially related and enti- 
tled fire fighter to reopening of case for new 
and further disability after replacement of valve; 
parties were aware of aortic valve disease when 
they stipulated that industrial injury resulted in 
51% permanent disability and need for further 
medical treatment; they later stipulated that 
permanent disability increased to 75% after 
surgery; no evidence attributed disability to 
contemporaneous, nonwork-related event; and 
no evidence rebutted presumption that heart 
trouble developing or manifesting itself during 
fire fighter’s service arose out of and in course 
of employment. West’s Ann.Cal.Labor Code 
8§ 3212, 5410, 5803. 

Miller v. Workers’ Comp. Appeals Bd., 266 
Cal.Rptr. 908, 218 Cal.App.3d 350, re- 
hearing denied, modified, and review de- 
nied. 


Cal.App. 2 Dist. 1980. Within statute per- 
mitting applicant for workers’ compensation to 
seek benefits within five years after date of 
injury upon ground that original injury caused 
new and further disability, meaning of ‘new 
and further disability’ is not entirely clear, but 
phrase “further disability’’ presupposes that 
such disability is in addition to that disability 
for which proceedings were timely commenced 
or for which compensation already was paid, 


and some significance must also be given to the 
word “new.”’ West's Ann.Labor Code, § 5410. 
Nicky Blair’s Restaurant v. Workers’ Comp. 
Appeals Bd., 167 Cal.Rptr. 516, 109 Cal. 
App.3d 941. 


Cal.App. 2 Dist. 1979. Fact that employ- 
ee’s condition is worse than at time of original 
decision granting workers’ compensation bene- 
fits, standing alone, does not justify reopening 
of case upon theory of ‘new and further”’ dis- 
ability. West's Ann.Labor Code, § 5410. 

Aliano v. Workers’ Comp. Appeals Bd., 161 

Cal.Rptr. 190, 100 Cal.App.3d 341. 


Cal.App. 3 Dist. 1984. An applicant who 
has received a pre-‘‘date of injury’ award for 
medical treatment of an occupational disease 
and subsequently becomes disabled is entitled to 
seek compensation within five years of “date of 
injury’ on ground that the original injury has 
caused a new disability. West's Ann.Cal.Labor 
Code, 8§ 5410, 5412. 

J. T. Thorp, Inc. v. Workers’ Comp. Appeals 

Bds 200 Cal: Rpin 219953" Cal Appisd 
Sei. 


Cal.App. 4 Dist. 1978. Within statute per- 
mitting applicant for workmen's compensation 
to seek benefits within five years after date of 
injury upon ground that original injury caused 
new and further disability, meaning of “new 
and further disability”’ is not entirely clear, but 
“further disability’’ presupposes disability addi- 
tional to that for which proceedings were timely 
commenced or for which compensation already 
was paid, and some significance must also be 
given to word “new.”’ West's Ann.Labor Code, 
§ 5410. 

Pizza Hut of San Diego, Inc. v. Workers’ 
Comp. Appeals Bd., 143 Cal.Rptr. 131, 76 
Cal.App.3d 818. 

©2010-2015. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 

C.J.S. Workmen's Compensation. 


©2015. Time for application and limitations. 
=2016. —— In general. 


Cal. 1973. Where referee's notice of inten- 
tion to increase compensation award, on 
ground that disability indemnified by prior 
awards had increased, was filed within five 
years of awards for back injury, such notice, 
which was entered following hearing on em- 
ployer’s and insurer's petition to terminate lia- 
bility for medical treatment, was to be treated 
as a petition to reopen; thus, Workmen's Com- 
pensation Appeals Board had power to increase 
permanent disability award, notwithstanding 
that Board issued its decision more than five 
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and one-half years after last injury. 
Ann.Labor Code, §§ 5410, 5804. 
Zurich Ins. Co. v. Workmen's Comp. Ap- 
peals Bd., 512 P.2d 843, 109 Cal.Rptr. 
211, 9 Cal.3d 848. 


Cal. 1970. Determination that claims 
against Subsequent Injuries Fund need not nec- 
essarily be made within five years of injury, 
where employee has asserted claim against em- 
ployer, does not extend time for reopening pro- 
ceeding against employer. West’s Ann.Labor 
Code, §§ 4750, 4751, 5405, 5410. 

Subsequent Injuries Fund yv. Workmen's 

Comp. App. Bd., 465 P.2d 28, 84 Cal. 
Rptr. 140, 2 Cal.3d 56. 


West's 


Cal. 1956. An application by an employee 
for compensation for new and further disability 
if within the five-year limitation period is timely 
and the industrial commission may determine 
the question after the expiration of the period. 
West's Ann.Labor Code, § 5410. 

Sutton v. Industrial Acc. Commission of 
Cal., 298 P.2d 857, 46 Cal.2d 791, certio- 
rari denied Creighton Stationery Compa- 
ny v. Industrial Accident Commission of 
the State of California, 77 S.Ct. 220, 352 
U.S. 925, 1 L.Ed.2d 160. 


The Industrial Accident Commission could 
not after expiration of the limitation period on 
filing petition to rescind and amend compensa- 
tion awards, act on the petition of the insurance 
carrier which was filed on the last day of the 


limitation period. West's Ann.Labor Code, 
§§ 5803, 5804. 
Sutton v. Industrial Acc. Commission of 


Cal., 298 P.2d 857, 46 Cal.2d 791, certio- 
rari denied Creighton Stationery Compa- 
ny v. Industrial Accident Commission of 
the State of California, 77 S.Ct. 220, 352 
U.S. 925, 1 L.Ed.2d 160. 


Cal. 1956. Where workmen’s compensa- 
tion claimant filed petition for further medical 
treatment, and counsel stipulated that only issue 
was need for further medical treatment, and no 
review of denial was sought, filing of such 
petition did not have effect of giving Commis- 
sion jurisdiction to determine a petition, filed 
after expiration of five-year period, for in- 
creased disability rating, though petition for 
further medical treatment had recited that 
claimant suffered from increased disability and 
pain and though petition for increased disability 
rating sought hearing on issue of increased 
permanent disability rating ‘as previously raised 
in applicant’s last petition’. West's Ann.Labor 
Code, §§ 5410, 5804. 

Sprague v. Industrial Acc. Commission, 296 

P.2d 548, 46 Cal.2d 414. 


Cal.App. 1 Dist. 1977. _ Five-year _ limita- 
tions period relevant to applications to grant 


additional awards after prior adjudications for 
either temporary or permanent disability did 
not apply to petition to reopen to have adjudi- 
cated original claim left pending by dismissal 
without prejudice, which did not request award 
for new and further disability, though employer 
had furnished voluntary medical treatment; ap- 
plicable statute of limitations was statute requir- 
ing application for benefits within one year 
from date of injury or last date benefits were 
voluntarily furnished by employer. West's 
Ann.Labor Code, §§ 5405, 5410. 

Nolan v. Workers’ Comp. Appeals Bd., 138 

Cal.Rptr. 561, 70 Cal.App.3d 122. 


Where dismissal of worker’s compensation 
claim for lack of prosecution was over year after 
the accrual of the claim, claimant was preclud- 
ed from filing another claim even though the 
dismissal was without prejudice. West's 
Ann.Labor Code, § 5405. 

Nolan v. Workers’ Comp. Appeals Bd., 138 

Cal.Rptr. 561, 70 Cal.App.3d 122. 


Employer and its carrier are estopped to 
plead statute of limitations when the conduct or 
representations of either of them induce em- 
ployee to refrain from filing claim until after 
statute of limitations has run; likewise, employ- 
ee will not be barred from reopening claim after 
dismissal thereof when the conduct or represen- 
tations of carrier induce the employee not to 
contest dismissal of claim and result of such 
dismissal has effect of barring the refiling of the 
claim because of running of statute of limita- 
tions. 

Nolan v. Workers’ Comp. Appeals Bd., 138 

Cal.Rptr. 561, 70 Cal.App.3d 122. 


Where carrier led claimant and his attorney 
to believe that claimant’s release from prison 
was necessary before further claim processing 
could occur, carrier two years after anticipated 
release of date petitioned for dismissal without 
prejudice, though in reality the dismissal was 
with prejudice since the statute of limitations 
had run, and immediately upon claimant's even- 
tual release from prison he attempted to acti- 
vate his claim, though actual petition to reopen 
was not filed until some ten months later, there 
was no undue delay by claimant, particularly in 
absence of prejudice to carrier, and carrier was 
estopped to assert statute of limitations. West's 
Ann.Labor Code, § 5405. 

Nolan v. Workers’ Comp. Appeals Bd., 138 

Cal.Rptr. 561, 70 Cal.App.3d 122. 


Cal.App. 1 Dist. 1958. If an application for 
new and further disability is filed before expira- 
tion of five years from date of injury, Industrial 
Accident Commission may act on it thereafter, 
and a petition seeking amendment of prior 
order must be acted on within the five years the 
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Commission loses jurisdiction. West’s Ann.La- 
bor Code, 8§ 5803, 5804. 
United Air Lines, Inc. v. Industrial Acc. 
Commission, 322 P.2d 535, 158 Cal. 
App.2d 294. 


Before the expiration of five years from 
date of injury Industrial Accident Commission 
can act under section 5803 of the Labor Code to 
alter or amend, or can act under section 5410 
whereunder Commission has jurisdiction after 
five years from date of injury on claims for new 
and further disability if claim is filed before 
expiration of the five years, but after expiration 
of the five-year period there is no power to act 
under section 5803 and Commission can act 
only under section 5410. West's Ann.Labor 
Code, 88 5410, 5803. 

United Air Lines, Inc. v. Industrial Acc. 

Commission, 322) 22d 535, “lsc. Cal: 
App.2d 294. 


An order for new and further disability in 
workmen’s compensation case in not an order 
amending a previous order on subject of perma- 
nent disability, but is a completely new order, as 
regards limitation of time within which award 
of compensation may be rescinded, altered or 
amended. West’s Ann.Labor Code, 8§ 5410, 
5803, 5804. 

United Air Lines, Inc. v. Industrial Acc. 

(Coramestein, S22 IPwel Sissy, tens} (Czill, 
App.2d 294. 


Where petition filed four days before expi- 
ration of five years from date of injury was 
entitled ‘Petition to Reopen to Amend * * * 
to Provide * * * Future Medical Treat- 
ment’, and decision of Industrial Accident 
Commission made after five years had elapsed 
was an ‘Order Amending Decision After Recon- 
sideration to Provide Future Medical Treat- 
ment’ and body of the decision ordered that 
decision after reconsideration should be 
“amended to provide for future medical treat- 
ment’, which order rescinded provisions of a 
previous order declaring that future medical 
treatment was not necessary and substituted a 
provision for further medical treatment, Com- 
mission's decision after reconsideration was be- 
yond its jurisdiction and hence was void. 
West's Ann.Labor Code, §§ 5410, 5803, 5804. 

United Air Lines, Inc. v. Industrial Acc. 

Commission, 322 9P.2d535)) 158) Calk 
App.2d 294. 


Cal.App. 1 Dist. 1955. If Industrial Acci- 
dent Commission's final workmen's compensa- 
tion order dated 1953 and making award after 
finding of change in condition and new and 
further disability was based upon petition on 
new and further disability filed more than five 
years after date of injury which was in 1946, or 
if it was an attempt to alter or amend its prior 


award made in 1948, such final order was void. 
West’s Ann.Labor Code, §§ 5410, 5803, 5804. 
Westvaco Chlorine Products Corp. v. Indus- 
trial Acc. Commission, 288 P.2d 300, 136 
Cal.App.2d 60. 


Industrial Accident Commission's order in 
workmen’s compensation case, finding that 
workman’s condition was not stationary and 
stating that jurisdiction to make findings as to 
nature and extent of disability was being re- 
served, was to be construed in connection with 
petition which claimed new and further disabili- 
ty and on which the order was based, and since 
order also had effect of taking from prior award 
the final character of such award, order was 
reservation of jurisdiction to act on the petition 
and was not ineffective attempt to extend time 
within which Commission could alter or amend 
the prior award. West's Ann.Labor Code, 
8§ 5410, 5803, 5804. 

Westvaco Chlorine Products Corp. v. Indus- 

trial Acc. Commission, 288 P.2d 300, 136 
Cal.App.2d 60. 


Industrial Accident Commission has power 
to continue its jurisdiction to determine new 
and further disability beyond five year period, 
where application is made within that period. 
West’s Ann.Labor Code, § 5410. 

Westvaco Chlorine Products Corp. v. Indus- 

trial Acc. Commission, 288 P.2d 300, 136 
Cal.App.2d 60. 


Order for new and further disability in a 
workmen's compensation case is not an order 
amending a previous order on subject of perma- 
nent disability, but is a completely new order, as 
respects limitation of time within which award 
of compensation may be rescinded, altered or 
amended. West's Ann.Labor Code, §§ 5804, 
5410. 

Westvaco Chlorine Products Corp. v. Indus- 

trial Acc. Commission, 288 P.2d 300, 136 
Cal.App.2d 60. 


During five year period after injury, Indus- 
trial Accident Commission can, on proof of new 
and further disability, either amend or alter its 
previous order, or can act under section per- 
taining to new and further disability, but after 
five-year period, only section pertaining to new 
and further disability can be used, and then only 
if prior proceeding has been filed under it. 
West's Ann.Labor Code, §§ 5410, 5803. 

Westvaco Chlorine Products Corp. v. Indus- 

trial Acc. Commission, 288 P.2d 300, 136 
Cal.App.2d 60. 


Cal.App. 2 Dist. 1986. Statutory time limi- 
tations for filing of petitions or counterpetitions 
to diminish, increase or terminate disability 
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awards are jurisdictional. West's Ann.Cal.La- 
bor Code §§ 5410, 5803, 5804. 
Selden v. Workers’ Comp. Appeals Bd., 222 
Cal.Rptr. 450, 176 Cal.App.3d 877. 


Cal.App. 2 Dist. 1983. Statute allows re- 
opening of prior findings and award by Work- 
ers’ Compensation Appeals Board for new and 
further disability upon filing of petition of in- 
jured employee within five years of date of 
injury. West's Ann.Cal.Labor Code § 5410. 

Draper v. Workers’ Comp. Appeals Bd., 195 

Cal.Rptr. 248, 147 Cal.App.3d 502. 


Cal.App. 2 Dist. 1961. The Industrial Acci- 
dent Commission had no power nor jurisdiction 
to issue a decision altering a prior award of 
compensation and increasing the compensation 
awarded under sections of the Labor Code per- 
taining to increasing an award where disability 
of the person has recurred or increased, where 
the decision was not issued until more than five 
years after date of the original injury. West's 
Ann.Labor Code, §§ 5410, 5803, 5804. 

Al Gene Sportswear v. Industrial Acc. Com- 

mission, 16 Cal.Rptr. 760, 196 Cal.App.2d 
709. 


Cal.App. 3 Dist. 1984. Once an employee 
files claim for compensation against an employ- 
er for an injury, jurisdiction of Workers’ Com- 
pensation Appeals Board to award additional 
compensation arising out of the same injury, 
even if styled a “new and further disability,” 
from that employer is limited to five years from 
“date of injury.’’ West's Ann.Cal.Labor Code 
§§ 5410, 5803-5805. 

J. T. Thorp, Inc. v. Workers’ Comp. Appeals 

Bd., 200 Cal.Rptr. 219, 153 Cal.App.3d 
ah 


Cal.App. 3 Dist. 1975. Statute authorizing 
Workmen's Compensation Arbitration Board to 
amend original award within five years of injury 
where original disability has recurred or in- 
creased was limitation on powers of Board and 
not statute of limitations governing back salary 
claims of highway patrolman whose disability 
leaves of absence were erronoeously terminated 
upon finding of permanent disability within one 
year of injury. West's Ann.Labor Code, 
§§ 4656, 4800, 5803-5805. 

Pasquinelli v. State of California, 119 Cal. 

Rptr. 438, 45 Cal.App.3d 457. 


Cal.App. 3 Dist. 1968. Statute permitting 
injured employee to institute proceedings for 
additional compensation vests workmen's com- 
pensation appeals board with jurisdiction to 
make award if the injured employee institutes 
proceedings within five years of the injury date. 
West’s Ann.Labor Code, § 5410. 

Beaida v. Workmen’s Compensation Ap- 

peals Bd., 69 Cal.Rptr. 516, 263 Gall 
App.2d 204. 


Where doctor wrote letter to workmen's 
compensation appeals board at request of 
claimant expressing opinion that award was 
inadequate and asking whether adjustment in 
disability rating was justified, and claimant sub- 
sequently consulted counsel other than attorney 
of record but before new attorney could act five- 
year period for instituting supplementary pro- 
ceedings had passed, appeals board, in failing to 
consider exercise of dispensing power relative 
to its procedural rules for channelization of 
proceedings through parties’ attorneys of rec- 
ord, acted unreasonably. West’s Ann.Labor 
Code, §§ 5307(a), 5410, 5500, 5803, 5804. 

Beaida v. Workmen’s Compensation Ap- 

pease Bay oom Cal Nous LOneosm all. 
App.2d 204. 


Cal.App. 4 Dist. 1978. Where no_ prior 
workmets compensation application has been 
filed, filing of original application is proper to 
invoke jurisdiction of Workmen’s Compensation 
Appeals Board under statute providing that 
“Nothing in this chapter * * *” should bar 
right of injured employee to institute proceed- 
ings within five years after date of injury upon 
ground that original injury caused new and 
further disability. West’s Ann.Labor Code, 
§§ 5405, 5410. 

zza Hut of San Diego, Inc. v. Workers’ 

Comp. Appeals Bd., 143 Cal.Rptr. 131, 76 
Cal.App.3d 818. 


Where employer had prompt notice of in- 
dustrial injury and permitted its employee to 
receive company-provided insurance benefits 
without any notice of disclaimer of liability, 
employee could seek compensation within five 
years after date of injury upon ground that 
original injury had caused new and further 
disability. West's Ann.Labor Code, §§ 4600, 
5410. 

zza Hut of San Diego, Inc. v. Workers’ 

Comp. Appeals Bd., 143 Cal.Rptr. 131, 76 
Cal.App.3d 818. 


Cal.App. 4 Dist. 1967. Workmen's Com- 
pensation Appeals Board may reopen compen- 
sation case on ground of new and further dis- 
ability occurring within five years from date of 
injury even though Board's action is effected 
after lapse of five-year period, provided applica- 
tion is filed within five-year period. Labor 
Code, 8 5410. 

Argonaut Ins. Co. v. Workmen's Compensa- 

tion Appeals Bd., 55 Cal.Rptr. 810, 247 
Cal.App.2d 669. 


2017. —— Permanent partial or total dis- 
ability subsequently ascertainable. 

Cal.App. 1 Dist. 1964. If proceedings for 

new award based on new and further disability 

in nature of permanent disability are com- 

menced within five-year period prescribed by 
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statute, Commission has power to determine 
question after expiration of such period. West's 
Ann.Labor Code, § 5410. 
Casualty Ins. Co. of Cal. v. Industrial Acc. 
Commission, 38 Cal.Rptr. 364, 226 Cal. 
App.2d 748. 


Employee’s petition for permanent disabili- 
ty rating filed within five-year period from date 
of original injury, properly invoked jurisdiction 
of Commission on issue of permanent disability 
and empowered Commission to continue its 
jurisdiction beyond five-year period in order to 
make determination thereon, and issuance of 
findings and award after that period was not an 
act in excess of its jurisdiction. West’s Ann.La- 
bor Code, § 5410. 

Casualty Ins. Co. of Cal. v. Industrial Acc. 

Commission, 38 Cal.Rptr. 364, 226 Cal. 
App.2d 748. 


€=2018. —— Other injuries in same accident 
not previously compensated. 


Cal.App. 2 Dist. 1961. Industrial Accident 
Commission has jurisdiction to issue an award 
of compensation benefits for new and further 
disability more than five years from date of the 
original injury, provided proceedings therefor 
are instituted within five years after date of the 
injury. West’s Ann.Labor Code, § 5410. 

Al Gene Sportswear v. Industrial Acc. Com- 

mission, 16 Cal.Rptr. 760, 196 Cal.App.2d 
709. 


Industrial Accident Commission had no jur- 
isdiction to make an award under statute per- 
taining to an award of compensation for new 
and further disability based on original injury, 
where a petition for such relief was not filed, 
and Commission had no jurisdiction to amend 
and increase its prior award based on a petition 
alleging disability had recurred, where order 
granting the petition to reopen and increasing 
the prior award was not entered until more 
than five years after date of the original injury. 
West's Ann.Labor Code, §8§ 5410, 5803, 5804. 

Al Gene Sportswear v. Industrial Acc. Com- 

mission, 16 Cal.Rptr. 760, 196 Cal.App.2d 
709. 


2019. —— Reclassification. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW, 


2020. Conditions precedent in general. 


Library references 
C.J.S. Workmen’s Compensation § 857. 


N.D.Cal. 1984. Where Secretary of La- 
bor’s decision in workers’ compensation case 
was not yet final inasmuch as claimant had 
requested hearing, attack against substantive 
correctness of termination of benefits by prof- 


fering of certain factual evidence would be 


premature. 
Allen v. Faragasso, 585 F.Supp. 1114. 


2021. Notice of accident, application, trial, 
or hearing. 


Library references 
C.J.S. Workmen’s Compensation § 857. 


C.A.9 (Cal.) 1991. Termination of postal 
service employee’s workers’ compensation ben- 
efits without notice or opportunity to respond, 
in violation of established procedures, did not 
deny employee due process since deprivation of 
benefits resulted from unauthorized act of gov- 
ernment official and adequate postdeprivation 
remedies existed. U.S.C.A. Const.Amends. 5, 
14. 

Raditch v. U.S., 929 F.2d 478. 


€=2022-2023. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


2023. Pleading. 
<=2024. —— In general. 


Cal. 1970. In petition to reopen, injured 
employee need not request any particular classi- 
fication of compensation in order to vest board 
with jurisdiction to reconsider entire case. 
West's Ann.Labor Code, §§ 5803, 5804. 

Bland v. Workmen's Comp. App. Bd., 475 

P.2d 663, 90 Cal.Rptr. 431, 3 Cal.3d 324. 


Failure to comply with rule requiring peti- 
tion for reopening to set forth “specifically and 
in detail facts relied upon to establish good 
cause for reopening” would not deprive board 
of jurisdiction. 

Bland v. Workmen’s Comp. App. Bd., 475 

P\2d 663, 90 Cal.Rptr. 431, 3 Cal. 3d 324. 


Cal.App. 2 Dist. 1980. If an injured work- 
er's petition to reopen his workers’ compensa- 
tion award is timely filed within the five-year 
jurisdictional period, any lack of specificity 
therein may be later curable by amendment. 
West's Ann.Labor Code, 8§ 5410, 5803-5805. 

Liberty Mutual Ins. Co v. Workers’ Comp. 

Appeals Bd., 167 Cal.Rptr. 57, 109 Cal. 
App.3d 148. 


Cal.App. 2 Dist. 1961. A petition to reopen 
decision of the Industrial Accident Commission 
containing allegations that disability had re- 
curred and that there had been a change of 
condition consisting of a return of pain, was an 
application for relief under statute authorizing 
the Commission to review an award upon 
ground disability had recurred, and such peti- 
tion could not be construed as a petition for an 
award for new and further disability based on 
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the original injury. West's Ann.Labor Code, 
§§ 5410, 5803. 
Al Gene Sportswear v. Industrial Ace, Com- 
mission, 16 Cal.Rptr. 760, 196 Cal.App.2d 
709. 


Cal.App. 3 Dist. 1968. Letter written by 
treating physician at request of workmen's com- 
pensation claimant calling attention to claim- 
ant’s protracted symptoms and expressing opin- 
ion that award did not fairly cover extent of 
disability and asking whether adjustment in 
disability rating was justified expressed ‘‘good 
cause’ for increased award, and any lack of 
specificity being curable by amendment, letter 
was not insufficient as petition for amendment 
of award on theory that it did not allege new 
and further disability. West's Ann.Labor Code, 
§§ 5410, 5803, 5804. 

Beaida v. Workmen’s Compensation Ap- 

peals Bd., 69 Cal.Rptr. 516, 263 Cal. 
App.2d 204. 


Cal.App. 4 Dist. 1975. © Workmen’s com- 
pensation applicant's petition to reopen which 
failed to specify facts relied on to establish 
cause for reopening was technically insufficient 
under Rules of Practice and Procedure of Work- 
ers’ Compensation Appeals Board. 

Blanchard v. Workers’ Comp. Appeals Bd., 

126 Cal.Rptr. 187, 53 Cal.App.3d 590. 


Technically deficient petition to reopen filed 
within five years of date of compensable injuries 
preserved jurisdiction of Workers’ Compensa- 
tion Appeals Board to receive evidence in sup- 
port of the deficient petition and to reopen case 
after five-year period had elapsed. West's 
Ann.Labor Code, 8§ 5410, 5803, 5804. 

Blanchard v. Workers’ Comp. Appeals Bd., 

126 Cal.Rptr. 187, 53 Cal.App.3d 590. 


Fact that workmen's compensation appli- 
cant’s petition to reopen was not amended to 
conform to proof was not fatal, although better 
practice would have been to move to amend to 
conform to proof. 

Blanchard v. Workers’ Comp. Appeals Bad., 

126 Cal.Rptr. 187, 53 Cal.App.3d 590. 


©2025. —— Issues, proof, and variance. 


Cal.App. 2 Dist. 1986. Issue as to extent of 
permanent disability framed by allegations of 
parties, not by prayer, could not fairly be uti- 
lized to expand jurisdiction issue of employer's 
petition to reopen to reduce award and finding 
of extended permanent disability. 

Selden v. Workers’ Comp. Appeals Bd., 222 

Cal.Rptr. 450, 176 Cal.App.3d 877. 


Absent timely petition or counterpetition by 
disabled employee seeking increased permanent 
disability, employer's petition to reopen to re- 
duce award and finding of extended permanent 
disability could not be expanded to confer juris- 


diction over question of increasing permanent 
disability. West's Ann.Cal.Labor Code §§ 5410, 
5804. 
Selden v. Workers’ Comp. Appeals Bd., 222 
Cal.Rptr. 450, 176 Cal.App.3d 877. 


©2026. Burden of proof. 


Library references 
C.J.S. Workmen's Compensation § 860. 


Cal.App. 3 Dist. 1964. | Where applicant 
filed petition to reopen workmen's compensa- 
tion proceeding on ground ‘‘that the original 
injury has caused new and further disability” 
and also mentioned newly discovered evidence 
as one ground for reopening, proceeding was 
based upon new and further disability rather 
than upon newly discovered evidence, and good 
cause to ieopen under statute relating to con- 
tinuing jurisdiction did not have to be shown. 
West's Ann.Labor Code, 8§ 5410, 5803. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, 42 Cal.Rptr. 58, 231i Cal. 
App.2d 501. 


©2027. Presumptions. 


Library references 
C.J.S. Workmen's Compensation § 860. 


2028. Admissibility of evidence. 


Library references 
C.J.S. Workmen’s Compensation § 860. 


N.D.Cal. 1984. Where termination of fed- 
eral workers’ compensation benefits was based 
on claimant’s physical condition at time she 
declined part-time job offered by her previously 
employing agency, evidence concerning her 
physical condition during subsequent period of 
time was immaterial. 

Allen v. Faragasso, 585 F.Supp. 1114. 


Cal.App. 2 Dist. 1980. Workers’ compen- 
sation judge erred in rejecting medical report 
made by physician as to significance of surveil- 
lance film made of injured employee, who did 
not testify that physician’s questioning of him 
had been misleading or that employee's answers 
as recorded by physician were wrong, in mak- 
ing its determination to deny petition by em- 
ployer to reopen to reduce permanent disability 
indemnity award to the employee. 

Sully-Miller Contracting Co. v. Workers’ 

Comp. Appeals Bd., 166 Cal.Rptr. 111, 
107 Cal.App.3d 916. 


Cal.App. 2 Dist. 1966. After disability ben- 
efits have been awarded, recipient may reopen 
his case on ground that his condition has 
changed or worsened, but evidence as to facts 
which were known and events which occurred 
during pendency of original claim cannot be 
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received in support of claim for new and further 

disability. West’s Ann.Labor Code, § 5410. 
Edgar v. Workmen’s Compensation Appeals 
Bd., 56 Cal.Rptr. 37, 246 Cal.App.2d 660. 


Compensation claimant who in initial pro- 
ceeding, fails to offer supplemental medical evi- 
dence based on examination and treatment be- 
tween date of examination by independent 
medical examiner and date of final submission, 
is foreclosed from offering such evidence in 
support of claim for new and further disability. 
West's Ann.Labor Code, §§ 5410, 5803. 

Edgar v. Workmen’s Compensation Appeals 

Bd., 56 Cal.Rptr. 37, 246 Cal.App.2d 660. 


Refusal of referee and compensation board 
to receive and consider claimant's supplemental 
evidence tending to show new or continuing or 
recurring disability based on examination and 
treatment between date of examination by inde- 
pendent medical examiner and date of final 
submission, offered to rebut report of indepen- 
dent medical examiner on which award was 
based, was, at least, abuse of discretion. West's 
Ann.Labor Code, § 5704. 

Edgar v. Workmen’s Compensation Appeals 

Bd., 56 Cal.Rptr. 37, 246 Cal.App.2d 660. 


Cal.App. 4 Dist. 1968. Expert medical 
opinion in prior compensation hearing that dis- 
ability due to neck sprain of a minor nature did 
not disable workman after stated date was not 
evidence in subsequent hearing of the effect of 
the subsequently discovered vertebrae and 
nerve injury upon his ability to work. 

Ryan v. Workmen's Compensation Appeals 

Bd., 72 Cal.Rptr. 140, 265 Cal.App.2d 
654. 


€=2029. Weight and sufficiency of evidence. 


Library references 
C.J.S. Workmen’s Compensation § 860. 


¢=2030. —— In general. 


Cal.App. 1 Dist. 1963. Finding of Industri- 
al Accident Commission that applicant had sus- 
tained further temporary disability from prior 
industrial accident and was in need of medical 
treatment was supported by sufficient evidence. 
West's Ann.Labor Code, § 4656. 

Pacific Indem. Co. v. Industrial Acc. Com- 

mission, 33 Cal.Rptr. 649, 220 Cal.App.2d 
B27, 


Cal.App. 2 Dist. 1983. In view of evidence 
before Workers’ Compensation Appeals Board, 
Board abused its discretion in determining that 
applicant failed to establish new and further 
permanent disability. West's 
Code 8§ 5702, 5803. 

Draper v. Workers’ Comp. Appeals Bd., 195 

Cal.Rptr. 248, 147 Cal.App.3d 502. 


Ann.Cal.Labor 


Cal.App. 2 Dist. 1980. In proceeding to re- 
open workers’ compensation award, opinion 
evidence of doctor, which contained no newly 
developed facts stated for his difference of opin- 
ion with the originally determined disability, 
was insufficient to sustain finding that either 
“new and further disability’ or “good cause” 
existed for the reopening. West’s Ann.Labor 
Code, 88 5410, 5803. 

Nicky Blair’s Restaurant v. Workers’ Comp. 

Appeals Bd., 167 Cal.Rptr. 516, 109 Cal. 
App.3d 941. 


In proceeding to reopen workers’ compen- 
sation award, substantial evidence existed to 
sustain award of future medical treatment. 

Nicky Blair’s Restaurant v. Workers’ Comp. 

Appeals Bd., 167 Cal.Rptr. 516, 109 Cal. 
App.3d 941. 


Cal.App. 2 Dist. 1980. Mere argument by 
injured employee’s counsel that surveillance 
film was not true cross section of injured em- 
ployee’s activities during the day was not ‘‘re- 
buttal evidence” to the film and investigator's 
testimony. 

Sully-Miller Contracting Co. v. Workers’ 

Comp. Appeals Bd., 166 Cal.Rptr. 111, 
107 Cal.App.3d 916. 


Surveillance film which was in no way 
contradicted by any evidence offered by injured 
employee would be assumed by Court of Appeal 
to depict true cross section of injured employ- 
ee’s activities, for purpose of determining pro- 
priety of denial by Workers’ Compensation Ap- 
peals Board of employer's petition to reopen to 
reduce permanent disability indemnity awards 
to the employee. 

Sully-Miller Contracting Co. v. Workers’ 

Comp. Appeals Bd., 166 Cal.Rptr. 111, 
107 Cal.App.3d 916. 


Cal.App. 2 Dist. 1979. Medical evidence 
must support a finding of permanent and sta- 
tionary status in order to terminate temporary 
disability. 

Huston v. Workers’ Comp. Appeals Bd., 157 

Cal.Rptr. 355, 95 Cal.App.3d 856. 


Cal.App. 2 Dist. 1953. In proceeding on 
application for adjustment of workmen's com- 
pensation claim, evidence supported determina- 
tion of commission that compensation insurer 
was estopped from raising defense of statute of 
limitations during a certain period and that 
claimant had not unreasonably delayed in filing 
application for benefits after such estoppel had 
ceased to exist. Labor Code, § 5405. 

Industrial Indem. Co. v. Industrial Acc. 

Commission, 252 P.2d 649, 115 Cal. 
App.2d 684. 


Cal.App. 3 Dist. 1964. Evidence permitted 
Industrial Accident Commission to find that 
injury sustained by claimant when he was 
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struck on upper back and left shoulder with 
heavy ‘‘headache ball” suspended by cable from 
crane caused new and further disability in form 
of disabling lung and chest condition. 
Liberty Mut. Ins. Co. v. Industrial Acc. 
Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


Cal.App. 4 Dist. 1981. Evidence, including 
physician’s report that applicant's pain substan- 
tially increased early in 1980, that applicant 
was now taking medication for her pain and 
that pain occurred after driving about five min- 
utes whereas previous report indicated pain 
with driving or riding ten or 15 miles, was 
sufficient to support finding of Workers’ Com- 
pensation Appeals Board that applicant had 
suffered a ‘‘new and further disability’’ and its 
decision to reopen cases. West’s Ann.Labor 
Code § 5410. 

County of San Bernardino v. Workers’ 

Comp. Appeals Bd., 178 Cal.Rptr. 179, 
125 Cal.App.3d 679. 


Cal.App. 4 Dist. 1978. Evidence including 
evidence that employee for period of time nei- 
ther missed time from work nor required medi- 
cal attention because of industrial injury but 
that her condition deteriorated thereafter per- 
mitted Workmen’s Compensation Appeals 
Board to find “new and further disability” for 
which she could seek compensation within five 
years after date of injury. West’s Ann.Labor 
Code, § 5410. 

Pizza Hut of San Diego, Inc. v. Workers’ 

Comp. Appeals Bd., 143 Cal.Rptr. 131, 76 
Cal.App.3d 818. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


2031-2032. 


©2033. —— Back and spine injuries. 


Cal. 1973. Evidence supported finding 
that two 1966 back injuries, for which former 
warehouseman had been indemnified by 1968 
awards finding 64% permanent disability, 
caused new and further disability by mid-1971, 
manifested by disabling back and leg pain due 
to postaward disabling psychoneurotic condi- 
tion, although work related incidents did not 
cause orthopedic disability in excess of that 
indemnified by awards. 

Zurich Ins. Co. v. Workmen’s Comp. Ap- 

peals Bd., 512 P.2d 843, 109 Cal.Rptr. 
211, 9 Cal.3d 848. 


Cal.App. 2 Dist. 1971. Workmen's com- 
pensation appeals board did not err in reopen- 
ing claim, which had resulted in award for 
100% permanent disability due to back injury, 
where some of physician’s opinion could be 
regarded as supporting inference that disability 


was less than 100%. 
§ 5703.5. 
Franklin v. Workmen's Comp. Appeals Bad., 
96 Cal.Rptr. 201, 18 Cal.App.3d 682. 


Cal.App. 4 Dist. 1968. Referee’s implied 
finding that claimant was not disabled during 
period from date that referee had previously 
determined temporary disability terminated to 
date of operation to correct cervical spondylosis 
with root impairment was contrary to the evi- 
dence. 

Ryan v. Workmen's Compensation Appeals 

Bd., 72 Cal.Rptr. 140, 265 Cal.App.2d 
654. 


West's Ann.Labor Code, 


€=2034-2038. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 


C.J.S. Workmen's Compensation. 
©2038. Hearing or trial. 
2039. —— In general. 


C.A.9 (Cal.) 1991. Termination of postal 
service employee’s workers’ compensation ben- 
efits without notice or opportunity to respond, 
in violation of established procedures, did not 
deny employee due process since deprivation of 
benefits resulted from unauthorized act of gov- 
ernment official and adequate postdeprivation 
remedies existed. U.S.C.A. Const.Amends. 5, 
14. 

Raditch v. U.S., 929 F.2d 478. 


Cal.App. 3 Dist. 1959. Where affidavit of 
service by mail disclosed that employer was 
served with notice of hearing on application by 
employee for adjustment of employee's claim 
and employer failed to appear, choice of proce- 
dure was discretionary with the referee. West's 
Ann.Labor Code, § 5506. 

Idaho Maryland Mines Corp. v. Industrial 

Acc. Commission, 345 P.2d 109, 174 Cal. 
App.2d 693. 


2040. —— Scope and extent of inquiry. 


Cal.App. 1 Dist. 1964. By timely com- 
mencement of proceeding to show a new and 
further disability employee sought an award for 
disability for which he had not previously re- 
ceived compensation, and Commission was re- 
quired to consider all factors necessarily rele- 
vant to such issue. West's Ann.Labor Code, 
8§ 4660, 5410. 

Casualty Ins. Co. of Cal. v. Industrial Acc. 

Commission, 38 Cal.Rptr. 364, 226 Cal. 


App.2d 748. 
©2041. —— Production and reception of evi- 
dence. 
N.D.Cal. 1984. File review of federal 


workers’ compensation award was not “‘adjudi- 
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cation required by statute to be determined on 
the record after opportunity for an agency hear- 
ing’ within meaning of Administrative Proce- 
dure Act provision governing adjudications and, 
thus, provisions concerning ex parte contacts in 
Act were inapplicable. 5 U.S.C.A. §§ 554(a), 
556(a), 557(a, d), 8128. 
Allen v. Faragasso, 585 F.Supp. 1114. 


Cal.App. 2 Dist. 1978. Where same work- 
ers’ compensation disability rater evaluated the 
Workers’ Compensation Appeals Board’s new 
rating instructions upon reconsideration and 
rater made same award as she originally made, 
it was clear that rater in evaluating the Board’s 
rating instructions applied the same principles 
she had previously testified that she utilized 
and, thus, further cross-examination of rater 
was unnecessary and failure to again cross- 
examine rater would not preclude reconsidera- 
tion of claims. West’s Ann.Labor Code, 
§§ 5410, 5803, 5804. 

Morgan v. Workers’ Comp. Appeals Bd., 

149 Cal.Rptr. 736, 85 Cal.App.3d 710. 


2042. —— Questions of law or fact. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


<=2043. —— Findings. 


Cal. 1968. Statement of Workmen's Com- 
pensation Appeals Board, that ‘“‘We have care- 
fully reviewed the record in this matter and are 
of the opinion that it is not established by the 
evidence therein that applicant was incompe- 
tent as he alleges * * *’, so that his petition 
to reopen was barred by five-year limitation 
statute, did not satisfy statutory requirement 
that evidence be stated and reasons detailed 
with respect to decisions granting or denying 
reconsideration. West's Ann.Labor Code, 
§§ 5408, 5804, 5908.5. 

Evans v. Workmen's Compensation Appeals 

Bd., 441 P.2d 633, 68 Cal.Rptr. 825, 68 
Cali2d\ 753% 


Cal.App. 3 Dist. 1964. Industrial Accident 
Commission findings embracing finding that 
injury caused further temporary total disability 
were sufficient to sustain award in favor of 
claimant who sustained employment injury to 
back and subsequently developed disabling lung 
condition. 

Liberty Mut. Ins. Co. v. Industrial Acc. 

Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


Industrial Accident Commission in making 
award for new and further disability was not 
required to make specific finding, not on ulti- 


mate issue, of change in condition as basis for 
finding of new and further disability. 
Liberty Mut. Ins. Co. v. Industrial Acc. 
Commission, 42 Cal.Rptr. 58, 231 Cal. 
App.2d 501. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


2044-2045. 


Library references 
C.J.S. Workmen’s Compensation. 


2045. Determination or award. 
©2046. —— In general. 


C.A.9 (Cal.) 1991. Disability benefits 
claimant’s due process rights were not violated 
where deprivation of right to receive benefits 
occurred as result of unauthorized act of gov- 
ernment official in violation of procedures and 
adequate postdeprivation procedures existed. 

Raditch v. U.S., 929 F.2d 478. 


Cal.App. 3 Dist. 1959. Where one employ- 
er was served with notice by mail of a hearing 
on application by employee, who had silicosis, 
for adjustment of employee's claim for benefits 
and a complete hearing was held and witnesses 
testified, and attorneys representing other de- 
fendants were present and were given right to 
cross-examine any witness, and evidence was 
presented that employee contracted silicosis, at 
least in part, at employer's mine, award entered 
in favor of employee was not a judgment by 
default and Commission did not abuse its dis- 
cretion in refusing to set aside award or in 
denying employer’s petition for reconsideration. 
West’s Ann.Labor Code, § 5506; West's Ann. 
Code Civ.Proc. § 473. 

Idaho Maryland Mines Corp. v. Industrial 

Acc. Commission, 345 P.2d 109, 174 Cal. 


App.2d 693. 
2047. —— Conformity to petition or appli- 
cation. 
Cal. 1970. Where petition to reopen filed 


by claimant within five-year limitations period 
requested ‘‘that the Appeals Board take such 
steps as may be necessary to a redetermination 
of this matter for an increase in the benefits 
payable to petitioner on account of said perma- 
nent disability’ Board had jurisdiction to award 
temporary disability. West’s Ann.Labor Code, 

§§ 5803, 5804. 
Bland v. Workmen’s Comp. App. Bd., 475 
P.2d 663, 90 Cal.Rptr. 431, 3 Cal.3d 324. 


<=2048. —— Conformity to evidence and find- 
ings. 

Cal. 1968. Workmen’s Compensation Ap- 
peals Board’s denial of referee’s award for 
100% disability resulting from traumatic psy- 
choneurosis, unmistakably rested on medical 
evidence at original hearing which was unrelat- 
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ed to and not probative of claimant's present 
mental condition, and such decision, contraven- 
ing uncontradicted medical testimony in later 
hearing, could not stand. West's Ann.Labor 
Code, § 5907. 
Jones v. Workmen's Compensation Appeals 
Bd., 439 P.2d 648, 67 Cal.Rptr. 544, 68 
Cal.2d 476. 


Cal.App. 2 Dist. 1980. Decision of Work- 
ers’ Compensation Appeals Board which de- 
nied employer's petition to reopen to reduce 
permanent disability indemnity award to in- 
jured employee, based on surveillance films, 
which revealed injured employee engaged in 
construction work, repeatedly lifting, pushing, 
climbing ladder, picking up power saw, work- 
ing overhead, and running, throwing, catching, 
and batting at baseball field, and which was 
taken by investigator who testified without con- 
tradiction that the films represented true cross 
section of what injured employee did during 
the day, was unreasonable and unsupported by 
substantial evidence. 

Sully-Miller Contracting Co. v. Workers’ 

Comp. Appeals Bd., 166 Cal.Rptr. 111, 
107 Cal.App.3d 916. 


2049. —— Relief granted. 


Cal. 1973. Referee’s statement that he was 
persuaded by psychiatric examiner’s view that 
although there might be no organic reasons for 
applicant's subjective complaints the complaints 
were reasonably attributable to work incidents 
and that such incidents initiated subsequently 
disabling psychoneurotic condition did not es- 
tablish that, in increasing prior permanent dis- 
ability award for back injuries, referee should 
have used rating formula applicable to disability 
in form of neurosis where referee further stated 
that residual permanent disability was in form 
of neurotic reaction to work injury manifested 
by disabling back and leg pain and that it was 
such pain which disabled former warehouse- 
man and not the neurosis which was the expla- 
nation therefor. 

Zurich Ins. Co. v. 

peals Bd., 512 P.2d 843, 
211, 9 Cal.3d 848. 


Workmen's Comp. Ap- 
109 Cal.Rptr. 


Cal.App. 3 Dist. 1966. Where new and fur- 
ther disability arises from original injury and 
within five years after original injury, employee 
may institute proceedings and Industrial Acci- 
dent Commission has jurisdiction to make 
awards based upon, and limited to, such new 
and further disability. West's Ann.Labor Code, 
§§ 5404, 5405, 5410, 5803-5805. 

Royal Indem. Co. v. Industrial Acc. Com- 

mission, 49 Cal.Rptr. 224, 239 Cal.App.2d 
917, 


©=2050. —— Conclusiveness and effect. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


©2051. Rehearing. 


Library references 
C.J.S. Workmen's Compensation § 875. 


Cal.App. 2 Dist. 1980. Summary denial by 
Workers’ Compensation Appeals Board of insur- 
er’s petition to reopen a workers’ compensation 
award based on grounds that insurer had failed 
to present any evidence supporting its petition 
to reopen was not justified, in that such denial 
was, in effect, a demurrer to insurer’s petition 
and such demurrer was not permitted by 
Board's rule, and petition specifically alleged a 
decrease in worker’s disability, and thus defi- 
ciencies in the petition could have been remed- 
ied by a less drastic approach as by requiring 
insurer to make more specific allegations in its 
petition. West's Ann.Labor Code, §§ 5410, 
5803-5805. 

Liberty Mutual Ins. Co v. Workers’ Comp. 

Appeals Bd., 167 Cal.Rptr. 57, 109 Cal. 
App.3d 148. 


2. REVIEW. 
2052. In general. 


Library references 


C.J.S. Workmen's Compensation §8§ 877, 
883. 


Cal.App. 3 Dist. 1968. Where workmen's 
compensation claimant's petition for review as- 
serted existence of jurisdiction of appeals board 
to award relief under section of Labor Code 
pertaining to institution of proceedings for ad- 
ditional compensation only, and response of 
appeals board and oral argument discussed 
section pertaining to continuing jurisdiction of 
appeals board as well, reviewing court could 
consider both sections without unfairness to 
either side. West's Ann.Labor Code, §§ 5410, 
5803, 5804. 

Beaida v. Workmen’s Compensation Ap- 

peals Bd., 69 Cal.Rptr. 516, 263 Cal. 
App.2d 204. 


©2053-2054. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 
C.J.S. Workmen's Compensation. 
2055. Presentation and reservation below of 
grounds for review. 
Library references 
C.J.S. Workmen’s Compensation § 880. 


Cal.App. 2 Dist. 1980. . Where employer 
and its insurer did not challenge the award of 
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future medical treatment, awarded on a petition 
to reopen workers’ compensation award, on the 
basis that no good cause to reopen the question 
of future medical treatment existed, such point 
could not be raised for the first time in their 
petition for writ of review. West's Ann.Labor 
Code, 8§ 5803, 5904. 
Nicky Blair’s Restaurant v. Workers’ Comp. 
Appeals Bd., 167 Cal.Rptr. 516, 109 Cal. 
App.3d 941. 


Cal.App. 2 Dist. 1978. Failure of employer 
to raise issue of propriety of award of further 
medical care for employee’s back condition in 
his petition for reconsideration precluded em- 
ployer from raising such issue for first time on a 
petition for writ of review. West's Ann.Labor 
Code, § 5904. 

Johns-Manville Productions Corp. v. Work- 

ers’ Comp. Appeals Bd., 151 Cal.Rptr. 
215, 87 Cal.App.3d 740. 


Cal.App. 2 Dist. 1978. If State Fund 
thought there was no basis for granting petition 
to reopen workers’ compensation proceedings it 
should have petitioned for reconsideration on 
the issue and then sought judicial review on the 
question, and, having failed to raise issue by 
petition for reconsideration, State Fund had 
waived claim. West's Ann.Labor Code, 
§§ 5410, 5803, 5804, 5904. 

Morgan v. Workers’ Comp. Appeals Bd., 

149 Cal.Rptr. 736, 85 Cal.App.3d 710. 


Cal.App. 4 Dist. 1968. Claimant who made 
no contention in his petition for reconsideration 
by the Board that his previous award did not 
include certain medical legal services could not 
urge such contention before reviewing court. 

Ryan v. Workmen's Compensation Appeals 

Bd., 72 Cal.Rptr. 140, 265 Cal.App.2d 
654. 


2056-2058. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 

Library references 

C.J.S. Workmen's Compensation. 


¢=2059. Presumptions. 


Library references 
C.J.S. Workmen's Compensation § 885. 


Cal.App. 2 Dist. 1953. Evidence and rea- 
sonable inferences to be drawn therefrom 
would be stated in light most favorable to appli- 
cant for adjustment of workmen's compensation 
claim on issues whether insurer was estopped 
from raising defense of statute of limitations 
and whether the claim was barred by such 


statute. West's Ann.Labor Code, § 5405. 
Industrial Indem. Co. v. Industrial Acc. 
Commission, 252 P.2d 649, 115 Cal. 
App.2d 684. 


€=2060. Matters of discretion. 
Library references 
C.J.S. Workmen’s Compensation § 886. 


€=2061. Questions of fact and sufficiency of 
evidence. 
Library references 
C.J.S. Workmen's Compensation § 887. 


Cal. 1968. Workmen’s Compensation Ap- 
peals Board’s denial of referee’s award for 
100% disability resulting from traumatic psy- 
choneurosis, unmistakably rested on medical 
evidence at original hearing which was unrelat- 
ed to and not probative of claimant’s present 
mental condition, and such decision, contraven- 
ing uncontradicted medical testimony in later 
hearing, could not stand. West’s Ann.Labor 
Code, § 5907. 

Jones v. Workmen’s Compensation Appeals 

Bd., 439 P.2d 648, 67 Cal.Rptr. 544, 68 
Cal.2d 476. 


Cal.App. 1 Dist. 1963. District Court of 
Appeal cannot annul determination of Industri- 
al Accident Commission based on conflicting 
evidence with regard to whether applicant's 
present ailments are due to prior industrial 
injury. 

Pacific Indem. Co. v. Industrial Acc. Com- 

mission, 33 Cal.Rptr. 649, 220 Cal.App.2d 
327. 


Cal.App. 3 Dist. 1959. In proceeding on 
petition of employer for reconsideration with 
respect to application by employee for adjust- 
ment of claim, employer's denial that it received 
notice of hearing on application of employee 
and affidavits filed in support of denial merely 
raised a conflict on the issue and District Court 
of Appeal would not disturb ruling of Accident 
and Industrial Commission on issue of notice. 
West's Ann.Labor Code, § 5506; West's Ann. 
Code Civ.Proc. §§ 473, 1013, 1963, subds. 15, 
20, 24. 

Idaho Maryland Mines Corp. v. Industrial 

Acc. Commission, 345 P.2d 109, 174 Cal. 
App.2d 693. 


Cal.App. 4 Dist. 1971. Where Workmen's 
Compensation Appeals Board determined in 
making original award of 65% permanent dis- 
ability to claimant, who suffered disabling neu- 
rotic condition as a result of work-related head 
and neck injury, that there was no basis for 
apportionment of disability between industrial 
and nonindustrial causes, both independent 
medical examiners, on reconsideration of the 
award, agreed that claimant was 100% dis- 
abled, and there was no evidence of trauma 
subsequent to industrial accident, Board could 
not annul referee's award, on reconsideration, 
increasing claimant's disability to 100% even 
though one medical examiner offered opinion 
that claimant’s trauma was intensified because 
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of progression of preexisting emotional distur- 
bance. 
Dill v. Workmen's Comp. Appeals Bd., 95 
Cal.Rptr. 755, 18 Cal.App.3d 487. 


©2062-2064. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 
C.J.S. Workmen's Compensation. 


(B) AGREEMENTS AND SETTLEMENTS. 


2065-2066. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 

Library references 

C.J.S. Workmen's Compensation. 


2065. Right and power to modify or set 
aside. 


2067. Conclusiveness of original claim 


or award. 


Cal.App. 4 Dist. 1982. Compromise and 
release of claim by city employee approved by 
Workers’ Compensation Appeals Board barred 
employee's subsequent claim for aggravation of 
that condition, because even though city did not 
sign the release, city’s carrier executed it, and 
because city was aggrieved by subsequent order 
in favor of employee even though containing no 
order for payment because if the order were to 
stand it would constitute a binding determina- 
tion that employee, while employed by the city, 
incurred a compensable industrial injury. 

City of Anaheim v. Workers’ Comp. Appeals 

Bd., 180 Cal.Rptr. 132, 128 Cal.App.3d 
200. 


S2068. 


What agreements or settlements 
are reviewable. 


For other cases see earlier editions of this 

digest, the Decennial Digests, and WESTLAW. 
=2069. Effect of satisfaction, receipt, or 
release. 


Cal.App. 2 Dist. 1995. Applicant who en- 
tered compromise and release may be entitled 
to reopen rehabilitation even if declination of 
rehabilitation was not a condition of compro- 
mise and release or if actions of employer and 
carrier did not lead him to believe declination 
was required, if circumstances under which he 
entered into compromise and release led him to 
believe he was required to waive his right to 
future rehabilitation. 

Cisneros v. Workers’ Comp. Appeals Bd., 

48 Cal.Rptr.2d 655, 41 Cal.App.4th 759. 


©2070-2075. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen’s Compensation. 


©2076. Evidence. 


Library references 
C.J.S. Workmen's Compensation § 907. 


Cal.App. 4 Dist. 1982. There was no sub- 
stantial evidence of a new colitis injury in peri- 
od after Workers’ Compensation Appeals Board 
approved compromise and release by employee 
with respect to his colitis condition; therefore, 
subsequent “‘flare-ups’’ could not be converted 
into a “new’’ injury to avoid the effect of the 
earlier Board-approved compromise and _ re- 
lease. 

City of Anaheim v. Workers’ Comp. Appeals 

Bd., 180 Cal.Rptr. 132, 128 Cal.App.3d 
200. 


€=2077. Hearing or trial, and determination. 


Library references 


C.J.S. Workmen’s Compensation §§ 908, 
Oe 


2078. Rehearing. 


Library references 
C.J.S. Workmen's Compensation § 909. 


Cal. 1971. Where there was no issue 
raised at workmen's compensation hearing, 
upon reconsideration, as to whether further 
medical care might be necessary to comply with 
prior awards, made on reopening following 
original award pursuant to stipulations, for fur- 
ther medical care, award rendered subsequent 
to such hearing did not rescind such prior 
awards, and where, as to medical care, there 
was no inconsistency between prior and subse- 
quent awards, prior awards of further medical 
care continued in effect. West’s Ann.Labor 
Code, 88 4600, 5803. 

Cedillo v. Workmen’s Comp. Appeals Bd., 

487 P.2d 1039, 96 Cal.Rptr. 471, 5 Cal.3d 
450. 


In light of apportionment in original award 
for permanent disability, made pursuant to stip- 
ulation, physician’s subsequent opinion that 
one-third of petitioner's permanent disability 
factors with respect to back injury were attrib- 
utable to preexisting spondylolysis warranted 
apportionment of additional award made upon 
reconsideration after reopening of case. 

Cedillo v. Workmen's Comp. Appeals Bd., 

487 P.2d 1039, 96 Cal.Rptr. 471, 5 Cal.3d 
450. 
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2079. Review. 


Library references 
C.J.S. Workmen's Compensation § 910. 


Cal. 1971. Where petitioner, upon recon- 
sideration in case in which original award was 
made pursuant stipulation failed to raise con- 
tention that reports of certain doctor should 
have been disregarded because there had been 
change in conditions since last of such reports, 
petitioner was not entitled to raise such conten- 
tion in proceeding on petition for writ of review 
of award of workmen’s compensation appeals 
board. West's Ann.Labor Code, § 5904. 

Cedillo v. Workmen’s Comp. Appeals Bd., 

487 P.2d 1039, 96 Cal.Rptr. 471, 5 Cal.3d 
450. 


Cal.App. 2 Dist. 1995. Remand was re- 
quired to determine whether there was credi- 
ble evidence that worker’s compensation ben- 
efits applicant believed he was required to 
decline rehabilitation benefits in order to re- 
ceive benefits of compromise and release or 
that it would be futile to object to termi- 
nation of rehabilitation, particularly in light 
of evidence that applicant could not read En- 
glish and absent indication in record that he 
received Spanish language copy of declination 
form or of compromise and release. 

Cisneros v. Workers’ Comp. Appeals Bd., 

48 Cal.Rptr.2d 655, 41 Cal.App.4th 759. 


XVIII. OFFENSES AND PENALTIES. 


2080. Offenses and responsibility therefor. 


Library references 
C.J.S. Workmen’s Compensation § 913. 


Cal. 1978. Employer which terminated 
employee's seniority rights, and, ultimately, his 
employment, because of the employee's absence 
from his job as the result of an industrial injury, 
engaged in unlawful discrimination within the 
meaning of statute declaring a broad general 
policy condemning discrimination against work- 
ers who are injured in the course and scope of 


their employment. West’s Ann.Labor Code, 
§ 132a. 
Judson Steel Corp. v. Workers’ Comp. Ap- 


peals Bd., 586 P.2d 564, 150 Cal.Rptr. 
250, 22 Cal.3d 658. 


An employer may not defend a discrimina- 
tory employment practice, proscribed by stat- 
ute, on the basis of the provisions of a collective 
bargaining agreement, for a union may no more 
bargain away its members’ statutory rights 
against discrimination under the workers’ com- 
pensation laws than it may bargain away its 
members’ statutory rights against, for example, 


sexual or racial discrimination. West’s Ann.La- 
bor Code, § 132a. 
Judson Steel Corp. v. Workers’ Comp. Ap- 
peals Bd., 586 P.2d 564, 150 Cal.Rptr. 
250, 22 Cal.3d 658. 


On the basis of applicant's showing that, 
but for his industrial injury and forced absence, 
he would not have been laid off, and in light of 
petitioner employer's specious attempt to de- 
fend the termination on the ground of union 
contract, the Workers’ Compensation Appeals 
Board could reasonably infer that petitioner 
discriminated against applicant in violation of 
statute declaring a broad general policy con- 
demning discrimination against workers who 
are injured in the course and scope of their 
employment. West's Ann.Labor Code, § 132a. 

Judson Steel Corp. v. Workers’ Comp. Ap- 

peals Bd., 586 P.2d 564, 150 Cal.Rptr. 
250, 22 Cal.3d 658. 


Since the evidence established without 
question that injured employee's loss of seniori- 
ty adversely affected him, the Workers’ Com- 
pensation Appeals Board properly found that 
the loss of seniority operated as a penalty within 
the scope of discrimination Cal.Rptr 251 

Judson Steel Corp. v. Workers’ Comp. Ap- 

peals Bd., 586 P.2d 564, 150 Cal.Rptr. 
25022) |Galsdians: 


Statute declaring a broad general policy 
condemning discrimination against workers 
who are injured in the course and scope of their 
employment does not compel an employer to 
ignore the realities of doing business by “reem- 
ploying” unqualified employees or employees 
for whom positions are no longer available. 
West's Ann.Labor Code, § 132a. 

Judson Steel Corp. v. Workers’ Comp. Ap- 

peals Bd., 586 P.2d 564, 150 Cal.Rptr. 
250, 22 Cal.3d 658. 


Rule of liberal construction applies to all 
aspects of the workers’ compensation law, in- 
cluding “‘penal’’ provisions. West's Ann.Labor 
Code, §§ 132a, 3202. 

Judson Steel Corp. v. Workers’ Comp. Ap- 

peals Bd., 586 P.2d 564, 150 Cal.Rptr. 
250; 22)Calisd 658; 


An employer who discriminates against a 
worker injured in the course and scope of 
employment is subject to payment of the in- 
creased compensation prescribed by statute. 
West’s Ann.Labor Code, §§ 132a, 4553. 

Judson Steel Corp. v. Workers’ Comp. Ap- 

peals Bd., 586 P.2d 564, 150 Cal.Rptr. 
250, 22 Cal.3d 658. 


Policy of protection which the workers’ 
compensation laws declare can only be effectu- 
ated if an employer may not discharge an em- 
ployee because of the employee's absence from 
his job as the consequence of an injury sus- 
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tained in the course and scope of employment. 
West's Ann.Labor Code, § 132a. 
Judson Steel Corp. v. Workers’ Comp. Ap- 
peals Bd., 586 P.2d 564, 150 Cal.Rptr. 
250, 22 Cal.3d 658. 


Cal.App. 1 Dist. 2001. Specific intent to 
defraud is not an implied element of making a 
false material statement in support of a work- 
ers’ compensation claim. West's Ann.Cal.Ins. 
Code § 1871.4(a)(1). 

People v. Dieguez, 107 Cal.Rptr.2d 160, 89 

Cal.App.4th 266, as modified on denial of 
rehearing, and review filed. 


The only specific intent required by the 
statute proscribing making a false material 
statement in support of a workers’ compensa- 
tion claim is the intent to obtain or deny work- 
ers’ compensation benefits. West’s Ann.Cal.Ins. 
Code § 1871.4(a)(1). 

People v. Dieguez, 107 Cal.Rptr.2d 160, 89 

Cal.App.4th 266, as modified on denial of 
rehearing, and review filed. 


Cal.App. 1 Dist. 1998. Following a convic- 
tion of workers’ compensation fraud, an individ- 
ual who seeks to receive or retain workers’ 
compensation benefits is barred from retaining 
or receiving any compensation which stems 
directly from the fraudulent misrepresentation. 


West's Ann.Cal.Ins.Code 8§ 1871.4(a)(1), 
1871.5; West’s Ann.Cal.Labor Code §§ 3207, 
3600. 


Tensfeldt v. Workers’ Comp. Appeals Bd., 
77 Cal.Rptr.2d 691, 66 Cal.App.4th 116. 


Employee of municipal water department 
who was convicted of workers’ compensation 
fraud after receiving benefits for knee injury 
which he sustained in basketball game during 
working hours, but claimed to have received on 
the job as he jumped from a compressor truck, 
was precluded from recovering any workers’ 
compensation benefits for that same injury in a 
second, so-called ‘“‘truthful’” claim, even assum- 
ing injury would otherwise have been covered 
under relevant statutes. West's Ann.Cal.Ins. 
Code 8§ 1871.4(a)(1), Lewes West's 
Ann.Cal.Labor Code §§ 3207, 3600. 

Tensfeldt v. Workers’ Comp. Appeals Bd., 

77 Cal.Rptr.2d 691, 66 Cal.App.4th 116. 


Entitlement to receive further workers’ 
compensation benefits after a conviction for 
workers’ compensation fraud necessarily will 
require (1) an actual, otherwise compensable, 
industrial injury; (2) substantial medical evi- 
dence supporting an award of compensation not 
stemming from the fraudulent misrepresenta- 
tion for which the claimant was convicted; and 
(3) that claimant’s credibility is not so destroyed 
as to make claimant unbelievable concerning 
any disputed issue in the underlying compensa- 
tion case. West's Ann.Cal.Ins.Code 


§§ 1871.4(a)(1), 1871.5; West’s Ann.Cal.Labor 
Code §§ 3207, 3600. 

Tensfeldt v. Workers’ Comp. Appeals Bd., 

77 Cal.Rptr.2d 691, 66 Cal.App.4th 116. 


Cal.App. 2 Dist. 1999. Evidence, particu- 
larly a videotape showing defendant engaged in 
commercial fishing activities, supported a find- 
ing that defendant's statements that he suffered 
from intense back pain and needed an in-home 
attendant were knowingly false, as required to 
convict him of grand theft by false pretenses 
and of making a false claim for workers’ com- 
pensation benefits, even if defendant did noth- 
ing more than state an “‘exaggerated’”’ opinion. 
West's Ann.Cal.Ins.Code § 1871.4(a)(1); West’s 
Ann.Cal.Penal Code § 487(a). 

People v. Webb, 88 Cal.Rptr.2d 259, 74 

Cal.App.4th 688, review denied. 


Cal.App. 2 Dist. 1994. Principle of check 
is not violated by statute making a crime an 
employer's failure to comply with order issued 
by Director of Industrial Relations prohibiting 
use of employee labor by employer which has 
failed to provide workers’ compensation cover- 
age; employer which has failed to provide cov- 
erage is already in violation of the law, and 
statute simply imposes further legal liability for 
continuing to use employees who may be ex- 
posed to on-the-job injury where no insurance 
covers them. West's Ann.Cal.Labor Law 
8§ 3700, 3710.2. 

Bradshaw v. Park, 34 Cal.Rptr.2d 872, 29 

Cal.App.4th 1267. 


Employer was not denied due process 
when, after employer failed to object to penalty 
assessment, superior court clerk entered judg- 
ment against him for failing to obtain workers’ 
compensation insurance; assessment order con- 
tained warning regarding failure to appeal, stat- 
utory scheme provided for hearing before Di- 
rector of Industrial Relations upon timely filing 
of appeal, and administrative record would con- 
tain whatever evidence was relevant that em- 
ployer produced which court could then review 
on filing of petition for writ of mandate. 
U.S.C.A. Const.Amend. 14; West’s Ann.Cal.La- 
bor Law §§ 3700, 3726. 

Bradshaw v. Park, 34 Cal.Rptr.2d 872, 29 

Cal.App.4th 1267. 


Cal.App. 2 Dist. 1977. City’s termination 
of probationary employee whose probationary 
period was extended by number of days he was 
absent from work because of industrial injuries 
did not come within reaches policywise of sec- 
tion of Labor Code prohibiting employer from 
threatening or taking punitive action against 
industrially injured employees who avail them- 
selves of their rights under the Workers’ Com- 
pensation Act or who either make known their 
intention to testify or testify in workers’ com- 
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pensation proceedings. West’s Ann.Labor 
Code, §§ 132a, 3200, 3201, 4553. 
Randolph v. City of Los Angeles, 136 Cal. 


Rptr. 543, 67 Cal.App.3d 201. 


Cal.App. 2 Dist. 1967. Gist of offense of 
failure of employer to satisfy a workmen's com- 
pensation liability is the failure to secure pay- 
ment of compensation as required by statute, 
not the failure to pay an indebtedness. West's 
Ann.Labor Code, § 3710.2. 

People v. Doctor, 64 Cal.Rptr. 608, 257 

Cal.App.2d 105. 


Cal.App. 2 Dist. 1961. Evidence was suffi- 
cient to support finding that defendant, who 
drew workmen’s compensation benefits after 
going to work on new job, made false state- 
ments knowingly and not under mistake of fact 
and was guilty of fraud, to show existence of 
corpus delicti, and to sustain convictions of 
presenting false or fraudulent insurance claim 
preparing writing with intent to use same in 
support of such claim, and of petty theft of 
money thereby obtained. West’s Ann.Insurance 
Code, § 556; West’s Ann.Pen.Code, 8§ 26, 484, 
667. 

People v. Burnham, 15 Cal.Rptr. 596, 194 

Cal.App.2d 836. 


Cal.App. 4 Dist. 1997. In prosecution for 
making false or fraudulent statements to obtain 
workers’ compensation benefits, instruction that 
“statement or representation is material if it 
concerns a subject reasonably relevant to the 
insured’s investigation, and if a reasonable in- 
surer would attach importance to the fact repre- 
sented’ adequately conveyed relevant concepts, 
and it was not necessary to add that statement 
must have had a “‘tendency to influence” the 
conduct of a reasonable insurance company. 
West's Ann.Cal.Ins.Code § 1871.4. 

People v. Gillard, 66 Cal.Rptr.2d 790, 57 

Cal.App.4th 136, review denied. 


For purposes of prosecution for making 
false or fraudulent statements to obtain work- 
ers’ compensation benefits, statements are ‘‘ma- 
terial’ if the statements convey information on 
subjects which are “‘germane" or ‘‘reasonably 
relevant’ to the insurer’s investigation and 
which could bear directly and importantly on 
the investigation and evaluation of the bona 
fides of the claim. West’s Ann.Cal.Ins.Code 
§ 1871.4. 

People v. Gillard, 66 Cal.Rptr.2d 790, 57 

Cal.App.4th 136, review denied. 


For purposes of prosecution for making 
false or fraudulent statements to obtain work- 
ers’ compensation benefits, materiality of failure 
to disclose a prior injury is not limited to 
situation where claimant’s prior injuries pro- 
duced a labor-disabling condition which re- 
mained extant at the time of his new injury, on 


theory that prior injury is relevant only to ap- 
portionment; accurate medical history could 
have provided an alternative explanation for the 
etiology of condition. West's Ann.Cal.Ins.Code 
§ 1871.4. 
People v. Gillard, 66 Cal.Rptr.2d 790, 57 
Cal.App.4th 136, review denied. 


In prosecution for making false or fraudu- 
lent statements to obtain workers’ compensa- 
tion benefits, substantial evidence supported 
conclusion that defendant's failure to disclose 
his prior injuries and preexisting conditions was 
material; there was substantial evidence that 
defendant suffered no trauma to his knee on 
occasion of alleged industrial accident, so that 
failure to disclose misled qualified medical ex- 
aminers (QMEs) into attributing his knee condi- 
tion to industrial causes, and in any event, prior 
injuries were material to apportionment, as 
there was sufficient evidence of preexisting dis- 
ability. West’s Ann.Cal.Ins.Code § 1871.4. 

People v. Gillard, 66 Cal.Rptr.2d 790, 57 

Cal.App.4th 136, review denied. 


For purposes of prosecution for making 
false or fraudulent statements to obtain work- 
ers’ compensation benefits, misrepresentation to 
particular doctor as to lack of prior injury was 
material even though that doctor concluded that 
claimant had no permanent injury, so that ap- 
portionment never became germane to his re- 
port, since misrepresentation inhibited doctor 
from discovering the true cause of claimant’s 
temporary disability, and since materiality does 
not require that the omitted information in fact 
influence the ultimate determination. West’s 
Ann.Cal.Ins.Code § 1871.4. 

People v. Gillard, 66 Cal.Rptr.2d 790, 57 

Cal.App.4th 136, review denied. 


For purposes of prosecution for making 
false or fraudulent statements to obtain work- 
ers’ compensation benefits, misrepresentation to 
particular doctor concerning prior injuries was 
material even though injury was not then per- 
manent and stationary so that apportionment 
allegedly was not relevant, since concealment of 
prior injuries effectively forced doctor to attrib- 
ute temporary disability to industrial rather 
than preexisting causes, and since misrepresen- 
tation could have influenced the applicability of 
apportionment even though doctor’s ignorance 
of the prior injury resulted in his conclusion 
that apportionment was not appropriate. 
West's Ann.Cal.Ins.Code § 1871.4. 

People v. Gillard, 66 Cal.Rptr.2d 790, 57 

Cal.App.4th 136, review denied. 


Law Rev. 1973. 
Legislative review. 
4 Pacific L.J. 670. 
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Law Rev. 1967. 
men’s compensation. 
42 S.Bar J. 541. 


Criminal liability—work- 


©2081. Enforcement. 


Library references 
C.J.S. Workmen's Compensation § 914. 


Cal.App. 2 Dist. 1967. Where a_prosecu- 
tion for failure of employer to secure payment 
of workmen’s compensation liability is filed 
more than one year, the normal statutory limita- 
tions period for misdemeanor, after commission 
of offense, the accusatory pleading must not 
only allege the date of discovery of violation but 
must also allege facts showing why offense 
could not have been earlier discovered in exer- 
cise of due diligence in order for prosecution to 
fall under statute delaying commencement of 
limitations period until discovery by director or 
his designated agent of employer’s failure to 
secure payment. West's Ann.Labor Code, 
§ 3710.2. 

People v. Doctor, 64 Cal.Rptr. 608, 257 

Cal.App.2d 105. 


XIX. EMPLOYER’S REPORT OF ACCIDENT 
AND NOTICE OF DEATH TO 
BENEFICIARIES. 


2082-2083. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


XX. EFFECT OF ACT ON OTHER STAT- 
UTORY OR COMMON-LAW RIGHTS 
OF ACTION AND DEFENSES. 


(A) BETWEEN EMPLOYER 
AND EMPLOYEE. 


1. EXCLUSIVENESS OF REMEDIES AFFORDED BY ACTS. 
2084. In general. 


Library references 
C.J.S. Workmen's Compensation § 917 et 
seq. 


U.S.Cal. 1991. Determination of who is 
“member of a crew’ within exclusion from 
definition of term ‘employee’ in Longshore and 
Harbor Workers’ Compensation Act (LHWCA) 
is mixed question of law and fact, rather than 
pure question of fact; however, inquiry is of 
necessity fact specific and depends on nature of 
vessel and employee’s relationship to it. Long- 
shore and Harbor Workers’ Compensation Act, 
§§ 2(3)(G), 5(a), as amended, 33 U.S.C.A. 
§§ 902(3)(G), 905(a). 

Southwest Marine, Inc. v. Gizoni, 112 S.Ct. 

486, 502 U.S. 81, 116 L.Ed.2d 405. 


Maritime worker whose occupation is one 
of those enumerated in definition of term ‘“‘em- 
ployee’ in Longshore and Harbor Workers’ 
Compensation Act may nonetheless be ‘“‘sea- 
man’ within meaning of Jones Act; maritime 
worker is limited to LHWCA remedies only if no 
genuine issue of fact exists as to whether worker 
has requisite connection to vessel to qualify for 
seaman status under Jones Act. Longshore and 
Harbor Workers’ Compensation Act, § 1 et seq., 
as amended, 33 U.S.C.A. § 901 et seq.; Jones 
Act, 46 App.U.S.C.A. § 688. 

Southwest Marine, Inc. v. Gizoni, 112 S.Ct. 

486, 502 U.S. 81, 116 L.Ed.2d 405. 


C.A.9 (Cal.) 1996. LHWCA as a whole 
does not preempt state workers’ compensation 
schemes, even with respect to job sites covered 
by both schemes. Longshore and Harbor 
Workers’ Compensation Act, § 1 et seq., 33 
U.S‘C.A. § 901 et seq. 

Service Engineering Co. v. Emery, 100 F.3d 

659. 


C.A.9 (Cal.) 1995. Workers’ compensation 
provisions of California law preclude cause of 
action under California’s Fair Employment and 
Housing Act for discrimination based on work- 
related physical disability within scope of work- 
ers’ compensation laws. West's Ann.Cal.Gov. 
Code § 12940(a); West’s Ann.Cal.Labor Code 
§§ 132a, 3600-3602. 

Jimeno v. Mobil Oil Corp., 66 F.3d 1514. 


Amendments to California’s Fair Employ- 
ment and Housing Act to incorporate provisions 
of the Americans with Disabilities Act did not 
eliminate exclusivity of workers’ compensation 
remedy under California law for work-related 
physical disability discrimination claim; in en- 
acting broad, antidiscriminatory provisions of 
FEHA, the Legislature was aware of more spe- 
cific workers’ compensation provisions and 
could have included more specific statements 
exempting FEHA claims from exclusivity provi- 
sions. Americans with Disabilities Act of 1990, 
§ 2 et seq., 42 U.S.C.A. § 12101 et seq.; West's 
Ann.Cal.Gov.Code § 12940(a); West's 
Ann.Cal.Labor Code § 132a. 

Jimeno v. Mobil Oil Corp., 66 F.3d 1514. 


Employee's simultaneous workers’ compen- 
sation claim and his claim against his employer 
for handicap discrimination in violation of Cali- 
fornia’s Fair Employment and Housing Act 
were not necessarily in conflict for purposes of 
invoking workers’ compensation exclusivity as 
bar to discrimination claim; reasonable jury 
could consider both claims to be realistic, sepa- 
rate, and independent claims dealing with dif- 
ferent factual aspects of complex situation, or it 
could accept pending workers’ compensation 
claim as alternative legal hypothesis in event 
that FEHA claim fails. West’s Ann.Cal.Gov. 
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Code § 12940(a); West's Ann.Cal.Labor Code 
§ 132a. 


Jimeno v. Mobil Oil Corp., 66 F.3d 1514. 


C.A.9 (Cal.) 1990. Under California law, 
state workers’ compensation award for emo- 
tional injuries to city police officer precluded 
awarding damages for emotional distress in 
civil rights action under § 1983 brought against 
city employer that constructively discharged the 
officer. 42 WES GaAr § 1983; West's 
Ann.Cal.Labor Code § 3601. 

Sanchez v. City of Santa Ana, 915 F.2d 424, 

certiorari denied 112 S.Ct. 66, 502 U:S. 
815, 116 L.Ed.2d 41, certiorari denied 
WA Seer, GS, SUP WS, Gls, Wie Weebl 
41, on remand 928 F.Supp. 1494, issued 
1996 WL 364765. 


C.A.9 (Cal.) 1989. Discharged employee's 
claims for intentional and negligent infliction of 
emotional distress based on emotional distress 
they suffered as a result of being laid off follow- 
ing settlement negotiations concerning their 
complaints of race discrimination were not pre- 
cluded by California Worker's Compensation 
Act. West's Ann.Cal.Labor Code § 3600 et seq. 

Miller v. Fairchild Industries, Inc., 885 F.2d 

498, amended on denial of rehearing, 
certiorari denied 110 S.Ct. 1524, 494 
U.S. 1056, 108 L.Ed.2d 764. 


C.A.9 (Cal.) 1988. California's worker's 
compensation laws did not provide sole and 
exclusive remedy for employee’s claim of negli- 
gent infliction of emotional distress resulting 
from termination of employment where he had 
suffered no physical injury or disability as result 
of termination. West's Ann.Cal.Labor Code 
§§ 3600, 3602(a). 

Robards v. Gaylord Bros., Inc., 854 F.2d 

WS. 


C.A.9 (Cal.) 1983. Discharged employee's 
claims for negligent infliction of emotional dis- 
tress arising from termination of her employ- 
ment were barred by California workers’ com- 
pensation laws. West's Ann.Cal.Labor Code 
§§ 3600, 3601. : 

Russell v. Massachusetts Mut. Life Ins. Co., 

722 F.2d 482, certiorari granted 105 
S.Ci ole OOM W Sa clon oom lice 29) 
reversed 105 S.Ct. 3085, 473 U.S. 134, 87 
L.Ed.2d 96, on remand 778 F.2d 542, 
vacated 778 F.2d 542. 


C.A.9 (Cal.) 1967. Communicated diagno- 
sis was a “representation’’ within statute to 
effect that tort claims act should not apply to 
claim arising out of misrepresentation and ap- 
pellant who would not have undertaken to be 
examined but for her employment had as her 
exclusive remedy the seeking of workmen's 
compensation benefits. 28 U.S.C.A. §§ 2674, 
2680(h); 5 U.S.C.A. §§ 8101 et seq., 8171-8173; 


Longshoremen’s and Harbor Workers’ Compen- 
sation Act, § 1 et seq., 33 U.S.C.A. § 901 et seq. 
De Lange v. U. S., 372 F.2d 134. 


C.A.9 (Cal.) 1959. Where duties of flight 
service supervisor of airline company required 
him to spend majority of his working time at 
San Francisco base and remaining working 
time in in-flight supervision and observation of 
pursers, stewards, and stewardesses employed 
on aircraft flying in and out of San Francisco, 
and, while in course of his employment aboard 
airliner, he was killed when airliner crashed on 
the high seas between the United States and 
Hawaii, sole remedy of his administratrix 
against company was under California Work- 
men’s Compensation Act, which expressly pro- 
vides compensation for death, outside the state, 
of an employee hired or regularly employed in 
the state, and federal District Court did not have 
jurisdiction to entertain action in admiralty for 
wrongful death under Death on the High Seas 
Act. Death on the High Seas Act, § 1 et seq., 46 
U.S.C.A. § 761 et seq.; West's Ann.Labor Code, 
§§ 3203, 3600, 3600.5, 3601, 3706, 5305. 

King v. Pan Am. World Airways, 270 F.2d 

355, certiorari denied 80 S.Ct. 753, 362 
U.S. 928, 4 L.Ed.2d 746. 


C.A.9 (Cal.) 1959. Right to workmen's 
compensation for industrial injury in California 
is statutory, not a right existing at common law, 
and is an exclusive remedy. West’s Ann.Cal.La- 
bor Code, § 3201 et seq. 

Carrigan v. California State Legislature, 

263 F.2d 560, certiorari denied 79 S.Ct. 
901, 359 U.S. 980, 3 L-Bd.2d 929, 


California Workmen’s Compensation Act 
provides exclusive remedy for an injured person 
against an insured employer, and injured em- 
ployee may not maintain an action for the 
alleged tort in any other tribunal. West's 
Ann.Cal.Labor Code, § 3201 et seq. 

Carrigan v. California State Legislature, 

263 F.2d 560, certiorari denied 79 S.Ct. 
901, 359° US: 980) Seibel 929: 


C.D.Cal. 2000. Under California law, the 
“fraudulent concealment’ exception to the ex- 
clusive remedy provision of workers’ compensa- 
tion law does not allow a plaintiff to convert a 
workers’ compensation claim into a tort claim; 
the exception only allows recovery for the ag- 
gravation of the injury caused by the conceal- 
ment, while recovery for damages from the 
injury or contracting a disease in the first in- 
stance can only be obtained through the work- 
ers’ compensation program. West's 
Ann.Cal.Labor Code § 3602(a), (b)(2). 

Migliori v. Boeing North American, Inc., 97 

F.Supp.2d 1001. 


C.D.Cal. 1997, California’s worker’s com- 
pensation liability provisions exclusively gov- 
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erned Black employee's claims for intentional 
infliction of emotional distress based on his 
termination. West's Ann.Cal.Labor Code 
§§ 3600-3605. 
Jenkins v. MCI Telecommunications Corp., 
973 F.Supp. 1133. 


C.D.Cal. 1995. Statute establishing Prison 
Industries Fund, which provides compensation 
to inmates for injuries suffered in prison indus- 
try or work activity, provided exclusive remedy 
for inmate's claims to extent that inmate alleged 
injuries arising from his prison work, but did 
not bar Bivens claim under Eighth Amendment 
to extent inmate alleged that prison officials 
acted, or continued to act, with deliberate indif- 
ference to his serious medical needs after inju- 
ry; Bivens action, with its potential for deter- 
rence, would provide inmate more effective 
remedy for Eighth Amendment violation than 
administrative action under statute, which was 
merely Workers’ Compensation Act. U.S.C.A. 
Const.Amend. 8; 18 U.S.C.A. § 4126(c)(4). 

Scott v. Reno, 902 F.Supp. 1190. 


C.D.Cal. 1992. Pursuant to sections of the 
California Labor Code, worker’s compensation 
payment is the exclusive remedy against an 
employer for injuries sustained by an employee 
arising out of employment; neither an employ- 
ee, nor his dependents in the event of employ- 
ee’s death may bring an action at law for 
damages against employer. West's Ann.Cal.La- 
bor Code §§ 3600, 3602. 

Enslow v. U.S., 811 F.Supp. 503, reversed 

42 F.3d 1399. 


C.D.Cal. 1980. Texas Workmen’s Compen- 
sation Act barred suit against employer, but 
allowed injured worker to bring suit against 
third party. Vernon's Ann.Tex.Civ.St. art. 8307, 
8 6a. 

Stoddard v. Ling-Temco-Vought, Inc., 513 

F.Supp. 314, case remanded Ashland v. 
Ling-Temco-Vought, Inc., 711 F.2d 1431. 


E.D.Cal. 1988. Where plaintiff was not en- 
titled to damages under § 1981 in employment 
discrimination action because his remedies 
were limited to those available under Title VII, 
his claims for compensatory and punitive dam- 
ages under § 1981 were merely state law claims 
to which the state Workers’ Compensation Act 
and Tort Claims Act applied. 42 U.S.C.A. 
§ 1981; Civil Rights Act of 1964, § 706(d), as 
amended, 42 U.S.C.A. § 2000e-5(e); West's 
Ann.Cal.Labor Code § 3201 et seq.; West's Ann. 
Cal.Gov.Code § 810 et seq. 

Sosa v. Hiraoka, 714 F.Supp. 

versed 920 F.2d 1451. 


1100, re- 


Employee's claim for damages for emotion- 
al distress caused by his employer were barred 
by exclusivity provision of the California Work- 
ers’ Compensation Act when physical injury was 


also alleged. West's Ann.Cal.Labor Code 
§ 3201 et seq. 
Sosa v. Hiraoka, 714 F.Supp. 1100, re- 


versed 920 F.2d 1451. 


N.D.Cal. 1998. Under California law, 
workers’ compensation law preempted former 
employee's claim against his former employer's 
workers’ compensation insurer for negligent in- 
fliction of emotional distress, arising from insur- 
er’s denial of medical care and treatment and 
refusal to pay for medical expenses, though 
former employee claimed that insurer discrimi- 
nated against him on basis of disability. West's 
Ann.Cal.Labor Code § 5300. 

Dunlap v. Association of Bay Area Govern- 

ments, 996 F.Supp. 962. 


Under California law, claim that raises pub- 
lic policy interests beyond those of employer 
and employee survives preemption of workers’ 
compensation scheme. West's Ann.Cal.Labor 
Code § 5300. 

Dunlap v. Association of Bay Area Govern- 

ments, 996 F.Supp. 962. 


N.D.Cal. 1997. Psychological injuries aris- 
ing from termination generally are also covered 
exclusively by the California Workers’ Compen- 
sation laws. 

Wasson v. Sonoma County Jr. College Dist., 

4 F.Supp.2d 893, affirmed on other 
grounds 203 F.3d 659, certiorari denied 
121 S.Ct. 305, 148 L.Ed.2d 245. 


If the basic conditions of compensation are 
otherwise satisfied, and the employer’s conduct 
neither contravenes public policy nor exceeds 
the risks inherent in the employment relation- 
ship, an employee's emotional distress injuries 
are subsumed under the exclusive remedies of 
workers’ compensation, under California law. 

Wasson v. Sonoma County Jr. College Dist., 

4 F.Supp.2d 893, affirmed on other 
grounds 203 F.3d 659, certiorari denied 
121 S.Ct. 305, 148 L.Ed.2d 245. 


N.D.Cal. 1997. Employee’s emotional dis- 
tress claims, based on allegations that employer 
terminated her from position as nurse after 
falsely accusing her of stealing morphine, did 
not arise from facts which could be character- 
ized as violations of fundamental public policy, 
and thus were preempted by California Work- 
ers’ Compensation Act. West's Ann.Cal.Labor 
Code § 3201 et seq. 


Kirton v. Summit Medical Center, 982 
F.Supp. 1381. 
N.D.Cal. 1995. Exclusive remedy provi- 


sion, but not substantive protections, of Califor- 
nia’s Workers’ Compensation Act was preempt- 
ed by the ADA; Congress did not intend ADA to 
defer to such exclusivity provisions, but rather 
intended that compliance with federal law not 
excuse compliance with applicable state statutes 
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which establish higher standards, and giving 
effect to exclusive remedy provision in manner 
limiting availability of federal remedies would 
stand as obstacle to Congress’ purpose in enact- 
ing ADA of providing federal remedy for disabil- 
ity discrimination. U.S.C.A. Const. Art. 6, cl. 2; 
Americans with Disabilities Act of 1990, 8§ 2 et 
seq., 501(b), 42 U.S.C.A. §§ 12101 et seq,, 
12201(b); West’s Ann.Cal.Labor Code §§ 132a, 
3200 et seq. 

Wood vy. County of Alameda, 875 F.Supp. 

659. 


In order to determine under Adams Fruit 
analysis whether federal right of action is with- 
drawn by state law which establishes workers’ 
compensation as exclusive remedy, court must 
answer two related questions: whether federal 
statute explicitly or implicitly indicates that 
Congress intended statute to defer to state law 
in situations like one at issue; and if it does not, 
whether preemption principles mandate that all 
or part of state law be denied effect in light of 
Congress’ intent in enacting federal law. 

Wood v. County of Alameda, 875 F.Supp. 

659. 


Under first prong of Adams Fruit analysis 
for determining whether federal right of action 
is withdrawn when state law establishes work- 
ers’ compensation as exclusive remedy, Con- 
gress should be viewed as having intended that 
federal statute defer to state law only where as 
matter of statutory construction federal statute 
does not permit plaintiffs to pursue federal 
remedy. 

Wood v. County of Alameda, 875 F.Supp. 

659. 


In order to prevail on claim that ADA 
should defer to exclusivity provision of state 
workers’ compensation statute under Adams 
Fruit analysis for determining whether federal 
right of action is withdrawn where state law 
establishes workers’ compensation as exclusive 
remedy, employer had to show that either ex- 
press language of ADA or its statutory history 
and purposes demonstrated Congress’ intent to 
prohibit pursuit of federal claims under circum- 
stances. Americans with Disabilities Act of 
1990S 2retseqy 42 US Cake Sul 2i0iinerseq: 
West's Ann.Cal.Labor Code §8§ 132a, 3200 et 
seq. 

Wood v. County of Alameda, 875 F.Supp. 

659, 


N.D.Cal. 1994. Under California law, ex- 
clusive remedy provisions of workers’ compen- 
sation statutes barred employee's claim against 
employer for negligent infliction of emotional 
distress, arising from employer's rescission of 
promotion and transfer offer that employee had 
accepted. 

Edwards v. U.S. Fidelity and Guar. Co., 848 

F.Supp. 1460, affirmed 74 F.3d 1245. 


Under California law, when employee sus- 
tains emotional distress injuries due to employ- 
er’s action and action is normal part of employ- 
ment relationship, employee’s remedies are 
limited to those provided by workers’ compen- 
sation scheme. 

Edwards v. U.S. Fidelity and Guar. Co., 848 

F.Supp. 1460, affirmed 74 F.3d 1245. 


Under California law, promotions, demo- 
tions, and criticism of work practices are all 
covered by exclusive remedy provisions of 
workers’ compensation statutes. 

Edwards v. U.S. Fidelity and Guar. Co., 848 

F.Supp. 1460, affirmea 74 F.3d 1245. 


N.D.Cal. 1994. Police officer’s claims for 
intentional and negligent infliction of emotional 
distress, arising out of termination due to his 
lack of candor regarding his past drug use, were 
barred by exclusive remedy of workers’ com- 
pensation, since officer's emotional distress 
claims were connected not to alleged violation 
of public policy based on disability discrimina- 
tion, for which tort claim could be maintained, 
but to alleged act of embarrassing officer by 
walking him to his car with his gear. West’s 
Ann.Cal.Gov.Code §§ 810-996.6. 

Hartman v. City of Petaluma, 841 F.Supp. 

946. 


N.D.Cal. 1992. General rule in California 
is that, where employee states cause of action 
for either physical or emotional injury arising 
from termination, that claim is governed exclu- 
sively by provisions of California’s workers’ 
compensation system; this is case whether or 
not employee alleges improper or evil motives 
on part of employer. 

Kacludis v. GTE Sprint Communications 

Corp., 806 F.Supp. 866. 


Generalized statements by supervisor to 
employee concerning that supervisor’s intent to 
assist in finding replacement employment after 
elimination of employee's position were insuffi- 
cient to establish fraud by employer so as to 
take wrongful termination action out of ambit of 
workers’ compensation scheme under Califor- 
nia law; to hold otherwise would be to exempt 
all cases of physical or emotional injury in 
connection with termination of employment 
from workers’ compensation provision simply 
by claiming that employer led employee to be- 
lieve that he would not be fired. 

Kacludis v. GTE Sprint Communications 

Corp., 806 F.Supp. 866. 


N.D.Cal. 1958. Where duties of flight ser- 
vice supervisor of airline company required him 
to spend the majority of his working time at San 
Francisco base and remaining working time in 
in-flight supervision and observation of pursers, 
stewards, and stewardesses employed on air- 
craft flying in and out of San Francisco, and, 
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while in course of his employment aboard an 
airliner, he was killed when airliner crashed on 
the high seas between the United States and 
Hawaii, California Workmen’s Compensation 
Act, which was applicable to the case, preclud- 
ed an action for wrongful death under the 
Federal Death on the High Seas Act. West’s 
Ann.Cal.Labor Code, §§ 3201 et seq., 3600.5, 
3601; Death on the High Seas Act, §§ 1-8, 46 
U.S.C.A. 8§ 761-768. 

King v. Pan Am. World Airways, 166 
F.Supp. 136, affirmed 270 F.2d 355, cer- 
tiorari denied 80 S.Ct..753, 362 U.S. 928, 
4 L.Ed.2d 746. 


S.D.Cal. 1999. Under California law, only 
an employer who has entered into an employ- 
ment relationship with its employee is entitled 
to the workers’ compensation exclusivity rule. 

Cockrell v. U.S., 86 F.Supp.2d 994. 


S.D.Cal. 1996. Under California law, only 
employer who has entered into employment 
relationship with its employee is entitled to 
workers’ compensation exclusivity rule. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602(a). 

McLandrich By and Through McLandrich 

v. Southern California Edison Co., 917 
F.Supp. 723. 


Cal. 2001. Plain language of the exclusive 
remedy provisions of the workers’ compensa- 
tion law apparently limits application of those 
provisions to remedies provided in the same 
statutory division as the exclusive remedy provi- 
sions, and remedies that the legislature placed 
in other divisions of the Labor Code are simply 
not subject to the exclusive remedy provisions. 
West's Ann.Cal.Labor Code §§ 3600, 3602. 

Currie v. Workers’ Comp. Appeals Bd., 17 

P.3d 749, 104 Cal.Rptr.2d 392, 24 Cal.4th 
PNOE: 


Cal. 2001. In determining whether exclu- 
sivity bars a cause of action against an employer 
or insurer, courts initially determine whether 
the alleged injury falls within the scope of the 
exclusive remedy provisions. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


If an alleged injury falls within the scope of 
the exclusive remedy provisions of the Workers’ 
Compensation Act, then courts consider wheth- 
er the alleged acts or motives that establish the 
elements of the cause of action fall outside the 
risks encompassed within the compensation 
bargain. West's Ann.Cal.Labor Code §§ 3600, 
3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Medical providers’ alleged injury of eco- 
nomic damage to their businesses, caused by 
workers’ compensation carriers’ alleged con- 
spiracy to intentionally mishandle providers’ 
lien claims so as to drive them out of business, 
was collateral to or derivative of a personal 
injury sustained and arising out of the course of 
employment, and thus was a compensable inju- 
ry that fell within the scope of the exclusive 
remedy provisions of the Workers’ Compensa- 


tion Act. West's Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300. 
Charles J. Vacanti, M.D., Inc. v. State 


Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


The liability of employers and workers’ 
compensation insurers for an industrial injury 
which results in occupational disability or death 
is limited to workers’ compensation remedies. 
West's Ann.Cal.Labor Code §§ 3600(a), 3602, 
5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Where the essence of the wrong is personal 
physical injury or death, the action is barred by 
the exclusiveness clause of the Workers’ Com- 
pensation Act (WCA) no matter what its name 
or technical form if the usual conditions of 
coverage are satisfied; in other words, the exclu- 
sivity provisions encompass all injuries collater- 
al to or derivative of an injury compensable by 
the exclusive remedies of the WCA. West's 
Ann.Cal.Labor Code 8§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


An injury is compensable for exclusivity 
purposes if two conditions exist: first, the statu- 
tory conditions of compensation must concur; 
second, the injury must cause a disability or the 
need for medical treatment. West’s Ann.Cal.La- 
bor Code §§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Ime: v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


The exclusive remedy provisions of the 
Workers’ Compensation Act apply only in cases 
of industrial personal injury or death, and the 
workers’ compensation system subsumes all 
statutory and tort remedies otherwise available 
for such injuries. West's Ann.Cal.Labor Code 
8§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


A cause of action predicated on an injury 
where the basic conditions of workers’ compen- 
sation are absent is not preempted under the 
exclusivity provisions of the Workers’ Compen- 
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sation Act. West's Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300. 
Chanlesn Jia Vacanti DS ssIncw vaenotare 


Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Claims seeking compensation for services 
rendered to an employee in connection with his 
or her workers’ compensation claim fall under 
the exclusive jurisdiction of the Workers’ Com- 
pensation Appeals Board. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Remedies for the mishandling of workers’ 
compensation claims are exclusive. West's 
Ann.Cal.Labor Code §§ 4603.2, 4622, 5814. 

Charles! J- Vacanti, MD Ince Vv. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


The workers’ compensation system encom- 
passes all disputes over coverage and payment. 
West’s Ann.Cal.Labor Code §§ 4603.2, 4622, 
5814. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Exception to exclusivity provisions of the 
Workers’ Compensation Act focuses on the al- 
leged acts or motives that establish the elements 
of the cause of action and considers whether 
these acts or motives constitute a risk reason- 
ably encompassed within the compensation bar- 
gain; if they do, then the exclusive remedy 
provisions govern and bar the cause of action, 
but if they do not, then the exclusive remedy 
provisions are inapplicable because the malfea- 
sor is no longer acting as an “‘employer,’’ as 
understood in these provisions. West's 
Ann.Cal.Labor Code 8§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


In making determination of whether al- 
leged acts that give rise to a cause of action are 
of the kind that are within the compensation 
bargain, such that they are subject to exclusivity 
provisions of Workers’ Compensation Act, 
courts may consider only those acts that relate 
to an element of the cause of action; where 
these acts are a normal part of the employment 
relationship or the workers’ compensation 
claims process, the cause of action is subject to 
exclusivity, but otherwise, it is not. West's 
Ann.Cal.Labor Code 8§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


For initial determination of whether alleged 
acts that give rise to a cause of action are of the 
kind that are within the compensation bargain, 


such that they are subject to exclusivity provi- 
sions of Workers’ Compensation Act, courts 
consider only the acts themselves, and not the 
motive behind the acts. West's Ann.Cal.Labor 
Code §§ 3600(a), 3602, 5300. 
Charles J. Vacanti, M.D., Inc. v. State 
Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


In the context of whether a cause of action 
is subject to exclusivity provisions of Workers’ 
Compensation Act, motive refers to the purpose 
or reason behind the acts and not the intention- 
al or negligent nature of these acts; thus, courts 
should disregard any alleged intent beyond the 
intent to do the acts that establish the elements 
of the cause of action when determining wheth- 
er these acts are encompassed within the com- 
pensation bargain. West's Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Typical employer actions such as demo- 
tions, promotions, criticism of work practices, 
and frictions in negotiations as to grievances do 
not, by themselves, exempt a cause of action 
from exclusivity provisions of Workers’ Com- 
pensation Act. West's Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Termination, a known risk of any employ- 
ment relationship, does not, by itself, insulate a 
cause of action from the exclusive remedy pro- 
visions. of Workers’ Compensation Act. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Reasonable attempts to investigate employ- 
ee theft, including employee interrogation, are a 
normal part of the employment relationship and 
cannot give rise to a court action against the 
employer, but are subject to exclusivity provi- 
sions of Workers’ Compensation Act. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 
Charles J. Vacanti, M.D., Inc. v. State 
Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Insurer actions closely connected to the 
payment of benefits fall within the scope of the 
exclusive remedy provisions of Workers’ Com- 


pensation Act. West's Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300. 
Charles J. Vacanti, M.D., Inc. v. State 


Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 

Because denying or objecting to claims for 

workers’ compensation benefits is a normal part 
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of the claims process, misconduct stemming 
from the delay or discontinuance of payments is 
properly addressed by the Workers’ Compensa- 
tion Appeals Board. West's Ann.Cal.Labor 
Code §§ 3600(a), 3602, 5300. 
Charles J. Vacanti, M.D., Inc. v. State 
Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


An employer or insurer may not use the 
exclusive remedy provisions of the Workers’ 
Compensation Act as a ‘‘get out of jail free” 
card by characterizing its acts as a normal 
employer or insurer activity; what matters is not 
the label that might be affixed to the conduct, 
but, rather, the critical issue is whether the 
alleged acts, bereft of their motivation, can ever 
be viewed as a normal aspect of the employer 
relationship or claims process. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Violent and coercive criminal conduct com- 
mitted against an employee's person is always 
illegal regardless of the employer's state of mind 
and is never subject to the exclusive remedy 
provisions of the Workers’ Compensation Act. 
West's Ann.Cal.Labor Code §§ 3600(a), 3602, 
5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


In the context of whether a cause of action 
is subject to exclusivity provisions of Workers’ 
Compensation Act, any inquiry into an employ- 
er’s motivation is undertaken not to determine 
whether the employer intentionally or knowing- 
ly injured the employee, but rather to ascertain 
whether the employer's conduct violated public 
policy and therefore fell outside the compensa- 


tion bargain. West’s Ann.Cal.Labor Code 
8§ 3600(a), 3602, 5300. 
Charles J. Vacanti, M.D., Inc. v. State 


Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


The motive element of a cause of action 
excepts that cause of action from exclusivity 
provisions of Workers’ Compensation Act only if 
it violates a fundamental public policy of the 
state. West’s Ann.Cal.Labor Code §§ 3600(a), 
3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Medical providers’ abuse-of-process and 
fraud claims against workers’ compensation 
carriers alleged acts that were closely connected 
to normal insurer activity of processing and 
payment of medical lien claims, and thus, 
claims were barred by exclusivity, even if the 


acts amounted to crimes under the Insurance 
Code, where abuse-of-process claims alleged 
carriers made frivolous objections, filed sham 
petitions and documents, and issued unneces- 
sary subpoenas, and fraud claims alleged that 
each carrier made false statements about and 
during its processing of the lien claims. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 
Charles J. Vacanti, M.D., Inc. v. State 
Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Unlike those classes of intentional crimes 
against the employee’s person by means of vio- 
lence and coercion, regulatory crimes do not 
violate the employee's reasonable expectations 
and transgress the limits of the compensation 
bargain, and thus do not support an exception 
to exclusivity provisions of Workers’ Compensa- 


tion Act. West's Ann.Cal.Labor Code 
§§ 3690(a), 3602, 5300. 
Charles) J. Vacanti MID. Ines va State 


Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Alleged acts by workers’ compensation car- 
riers of encouraging other unrelated insurers to 
deny, delay, or avoid payments on medical pro- 
viders’ claims and exchanging strategies on how 
to do so were not a normal part of the claims 
process, but amounted to a concerted effort on 
part of carriers to interject themselves into lien 
claims they did not insure, and thus, medical 
providers’ Cartwright Act claim alleging that 
these acts formed a trust was not barred by 
exclusivity provisions of Workers’ Compensa- 
tion Act. West's Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300; West’s Ann.Cal.Bus. & 
Prof.Code § 16726. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


The mere fact that an individual workers’ 
compensation carrier has a pattern or practice 
of bad faith delays or denials of payment to 
medical providers is not enough to insulate a 
cause of action from preemption under workers’ 
compensation exclusivity provisions, where 
each wrongful act is closely connected to a 
normal insurer activity, the processing of medi- 
cal lien claims. West’s Ann.Cal.Labor Code 
8§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Cal. 1998. Legal theory supporting work- 
ers’ compensation benefits as exclusive remedy 
against employer for injuries sustained in 
course of employment is a presumed compensa- 
tion bargain, pursuant to which employer as- 
sumes liability without regard to fault in ex- 
change for limitations on amount of liability, 
and employee is afforded relatively swift and 
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certain benefits without having to prove fault 
but gives up wider range of damages potentially 
available in tort. West's Ann.Cal.Labor Code 
§ 3602(a). 
Employers Mutual Liability Ins. Co v. Tu- 
tor-Saliba Corp., 951 P.2d 420, 71 Cal. 
Rptr.2d 851, 17 Cal.4th 632. 


Cal. 1997. Under exclusive remedy provi- 
sions of Workers’ Compensation Act, employer’s 
civil immunity is not for all liability resulting 
from negligence toward employees, but only for 
all liability, to any person, deriving from em- 
ployee’s work-related _ injuries. West's 
Ann.Cal.Labor Code 8§ 3600, 3601, 3602. 

Snyder v. Michael’s Stores, Inc., 945 P.2d 

781, 68 Cal.Rptr.2d 476, 16 Cal.4th 991. 


Derivative injury doctrine, pursuant to 
which workers’ compensation exclusive remedy 
provisions bar civil actions against employers 
by nonemployees for injuries deriving from em- 
ployee’s work-related injury, applies when 
plaintiff, in order to state cause of action, must 
allege injury to another person—the employee. 
West’s Ann.Cal.Labor Code §8§ 3600, 3601, 
3602. 

Snyder v. Michael’s Stores, Inc., 945 P.2d 

781, 68 Cal.Rptr.2d 476, 16 Cal.4th 991. 


Derivative injury doctrine, pursuant to 
which workers’ compensation exclusive remedy 
provisions bar civil actions against employers 
by nonemployees for injuries deriving from em- 
ployee’s work-related injury, does not bar civil 
actions by all children who were harmed in 
utero through some work-related event or con- 
dition affecting their mothers; rather, it bars 
only attempts by child to recover civilly for 
mother’s own work-related injuries or for 
child’s legally dependent losses. West's 
Ann.Cal.Labor Code 88 3600, 3601, 3602. 

Snyder v. Michael’s Stores, Inc., 945 P.2d 

781, 68 Cal.Rptr.2d 476, 16 Cal.4th 991. 


Workers’ compensation law imposes recip- 
rocal concessions upon employer and employee 
alike, withdrawing from each certain rights and 
defenses available at common law. West's 
Ann.Cal.Labor Code § 3200 et seq. 

Snyder v. Michael’s Stores, Inc., 945 P.2d 

781, 68 Cal.Rptr.2d 476, 16 Cal.4th 991. 


Cal. 1996. Basic premise of workers’ com- 
pensation law is that there shall be but single 
recovery of benefits on account of single injury 
or disability; to permit double recovery would 
be to place double burden on industry and 
encourage malingering. 

Sea-Land Service, Inc. v. Workers’ Comp. 

Appeals! Bd 925" Pi2d) W309) 58 Call 
Rptr.2d 190, 14 Cal.4th 76. 


When injury falls within concurrent juris- 
diction of LHWCA and Workers’ Compensation 
Act, injured worker may not obtain double re- 


covery of disability benefits. Longshore and 
Harbor Workers’ Compensation Act, § 1 et seq., 
33.U.S.C.A. § 901 et seq.; West’s Ann.Cal.Labor 
Code § 3200 et seq. 
Sea-Land Service, Inc. v. Workers’ Comp. 
Appeals Bd., 925-P.2d 1309, 58 Cal. 
Rptr.2d 190, 14 Cal.4th 76. 


Cal. 1995. When complaint affirmatively 
alleges facts indicating that Workers’ Compen- 
sation Act applies, no civil action will lie, and 
complaint is subject to general demurrer unless 
it states additional facts that negate application 
of exclusive remedy rule. West’s Ann.Cal.Labor 
Code § 3200 et seq. 

Arriaga v. County of Alameda, 892 P.2d 

150, 40 Cal.Rptr.2d 116, 9 Cal.4th 1055. 


Workers’ compensation constituted exclu- 
sive remedy for person convicted of crime but 
not incarcerated who was injured in perfor- 
mance of community service she had undertak- 
en to perform in lieu of fine, against both 
county as general employer and state as special 
employer. West's Ann.Cal.Labor Code § 3200 
eb SEG, 

Arriaga v. County of Alameda, 892 P.2d 

150, 40 Cal.Rptr.2d 116, 9 Cal.4th 1055. 


Cal. 1994. All reasonable attempts to in- 
vestigate employee theft, including employee 
interrogation, are normal part of employment 
relationship, which do not fall outside scepe of 
exclusivity rule of workers’ compensation laws, 
and which will not support tort claim against 
employer for its alleged “false imprisonment”’ of 
employee. West's Ann.Cal.Labor Code 
8§ 3600, 3602. 

Fermino v. Fedco, Inmc., 872 P.2d 559, 30 

Cal.Rptr.2d 18, 7 Cal.4th 701. 


Normal employer actions causing injury do 
not fall outside scope of exclusivity rule merely 
because injured employee attributes a sinister 
intention to employer. West's Ann.Cal.Labor 
Code §§ 3600, 3602. 

Fermino v. Fedco, Inc., 872 P.2d 559, 30 

Cal.Rptr.2d 18, 7 Cal.4th 701. 


Actions by employer that have no proper 
place in employment relationship may not be 
made into a “‘normal’”’ part of employment rela- 
tionship, so as to be protected by exclusivity 
provisions of workers’ compensation law, mere- 
ly by means of artful terminology. West's 
Ann.Cal.Labor Code §§ 3600, 3602. 

Fermino v. Fedco, Inc., 872 P.2d 559, 30 

Cal.Rptr.2d 18, 7 Cal.4th 701. 


Amendment to exclusivity provisions of 
workers’ compensation law, permitting injured 
employee to mairitain tort action against em- 
ployer for its assaults or other enumerated types 
of intentional misconduct, was not intended to 
provide exhaustive list of exceptions to exclusiv- 
ity rule and did not foreclose tort claim against 
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employer for its alleged “false imprisonment” of 

employee. West's Ann.Cal.Labor Code § 3602. 

Fermino v. Fedco, Inc., 872 P.2d 559, 30 
Cal.Rptr.2d 18, 7 Cal.4th 701. 


When employer forcibly and criminally de- 
prives employee of her liberty, even as means to 
otherwise legitimate end, it steps outside its 
proper role as employer, whether it uses assault 
and battery to enforce its false imprisonment or 
employs some other coercive stratagem; false 
imprisonment committed by employer against 
employee is always outside scope of compensa- 
tion bargain and falls outside exclusivity provi- 
sions of workers’ compensation law. West's 
Ann.Cal.Labor Code §§ 3600, 3602. 

Fermino v. Fedco, Inc., 872 P.2d 559, 30 

Cal.Rptr.2d 18, 7 Cal.4th 701. 


Cal. 1993. When conditions of compensa- 
tion exist, recovery under workers’ common 
scheme is exclusive remedy against employer 
for injury or death of employee. West's 
Ann.Cal.Labor Code § 3602. 

Privette v. Superior Court, 854 P.2d 721, 21 

Cal.Rptr.2d 72, 5 Cal.4th 689, as modi- 
fied on denial of rehearing. 


Workers’ Compensation Act’s exclusivity 
clause applies to work-related injuries regard- 
less of fault, including those attributable to 
employer's negligence or misconduct, as well as 
employer's failure to provide safe workplace, 
but does not preclude employee from suing 
anyone else whose conduct was proximate 
cause of injury. West's Ann.Cal.Labor Code 
§§ 3706, 3852. 

Privette v. Superior Court, 854 P.2d 721, 21 

Cal.Rptr.2d 72, 5 Cal.4th 689, as modi- 
fied on denial of rehearing. 


Cal. 1992. Exclusive remedy provisions of 
Workers’ Compensation Act did not preempt 
former district sales manager’s action against 
insurance company for tortious discharge in 
contravention of fundamental public policy. 
West's Ann.Cal.Labor Code 88 3600(a), 3602(a); 
West's Ann.Cal.Gov.Code § 12975. 

Gantt v. Sentry Insurance, 824 P.2d 680, 4 

Cal.Rptr.2d 874, 1 Cal.4th 1083. 


Cal. 1990. Sufficiency of third amended 
complaint by department of Health Services 
investigator for intentional infliction of emotion- 
al distress, against superiors, was required to be 
tested taking into consideration allegations of 
physical injury in first amended complaint, for 
purpose of determining whether claims were 
barred by exclusive remedy provisions of work- 
ers’ compensation law, even though third- 
amended complaint omitted original allegations 
of physical injury; investigator alleged in first 
complaint that his injuries caused him to lose 
time from work and failed to explain omission 


of physical injury allegation. West's 
Ann.Cal.Labor Code § 3601. 
Shoemaker v. Myers, 801 P.2d 1054, 276 
Cal.Rptr. 303, 52 Cal.3d 1, on remand 4 
Cal.Rptr.2d 203, 2 Cal.App.4th 1407, re- 


hearing denied, and review denied. 


Determination of whether cause of action is 
barred by exclusive remedy provisions of work- 
ers’ compensation law must take into account 
not only of facts alleged, such as physical injury, 
but also facts’ relation to scope and purposes of 
statutory scheme. West's Ann.Cal.Labor Code 
8§ 3600, 3601 (1981). 

Shoemaker v. Myers, 801 P.2d 1054, 276 
Cal.Rptr. 303, 52 Cal.3d 1, on remand 4 
Cal.Rptr.2d 203, 2 Cal.App.4th 1407, re- 
hearing denied, and review denied. 


Exclusive remedy provisions of workers’ 
compensation law apply only in cases of indus- 
trial personal injury or death sustained in and 
arising out of course of employment. West's 
Ann.Cal.Labor Code §§ 3600, 3601, 3602 
(1981). 

Shoemaker v. Myers, 801 P.2d 1054, 276 
Cal.Rptr. 303, 52 Cal.3d 1, on remand 4 
Cal.Rptr.2d 203, 2 Cal.App.4th 1407, re- 
hearing denied, and review denied. 


Exclusive remedy provisions of workers’ 
compensation law are not applicable under cer- 
tain circumstances, sometimes identified as con- 
duct where employer or insurer steps out of 
their proper roles, or as conduct of employer 
having “questionable” relationship to employ- 
ment, which may be essentially defined as not 
stemming from risk reasonably encompassed 


within compensation bargain. West's 
Ann.Cal.Labor Code §§ 3600, 3601, 3602 
(1981). 


Shoemaker v. Myers, 801 P.2d 1054, 276 
Cal.Rptr. 303, 52 Cal.3d 1, on remand 4 
Cal.Rptr.2d 203, 2 Cal.App.4th 1407, re- 
hearing denied, and review denied. 


Both act of termination of employee and 
acts leading up to termination necessarily arise 
out of and during and “in the course of the 
employment,” within the meaning of exclusive 
remedy provisions of workers’ compensation 
law. West's Ann.Cal.Labor Code § 3600; 
§ 3600 (1981). 

Shoemaker v. Myers, 801 P.2d 1054, 276 
Cal.Rptr. 303, 52 Cal.3d 1, on remand 4 
Cal.Rptr.2d 203, 2 Cal.App.4th 1407, re- 
hearing denied, and review denied. 


Fact that termination and acts leading up to 
termination arises out of and during course of 
employment does not resolve issue of whether 
exclusive remedy provisions of workers’ com- 
pensation law act are bar to all causes of action 
arising from discharge; rather, where injury is 
result of conduct, whether in form of discharge 
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or otherwise, not seen as reasonably coming 
within compensation bargain, separate civil ac- 
tion may lie. West's Ann.Cal.Labor Code 
§ 3600; § 3600 (1981). 

Shoemaker v. Myers, 801 P.2d 1054, 276 
Cal.Rptr. 303, 52 Cal.3d 1, on remand 4 
Cal.Rptr.2d 203, 2 Cal.App.4th 1407, re- 
hearing denied, and review denied. 


To extent that state employee’s claim 
against supervisors for intentional infliction of 
emotional distress alleged distinct cause of ac- 
tion, not dependent upon violation of express 
statute or fundamental policy, claim was barred 
by worker’s compensation exclusivity provi- 
sions. West's Ann.Cal.Labor Code §8§ 3600, 
3601 (1981). 

Shoemaker v. Myers, 801 P.2d 1054, 276 
Cal.Rptr. 303, 52 Cal.3d 1, on remand 4 
Cal.Rptr.2d 203, 2 Cal.App.4th 1407, re- 
hearing denied, and review denied. 


Cal. 1987. Generally, workers’ compensa- 
tion is exclusive remedy for injury or death of 
employee occurring while he is acting in course 
and scope of his employment and where, at 
time of injury, employer and employee are sub- 
ject to workers’ compensation law, provided 
that conditions of compensation exist. West's 
Ann.Cal.Labor Code 88 3600, 3601(a). 

Jones v. Kaiser Industries Corp., 737 P.2d 

(il 23 Cal:Rptre 508,643" Calesdeaa2: 


Cal. 1987. Since an awareness of danger 
to an employee by employer is not basis for 
liability for damages, reckless disregard of prob- 
ability of injury should not warrant exemption 
from workers’ compensation exclusive remedy 
provisions. West's Ann.Cal.Labor Code 
§§ 3600, 3601. 

Cole v. Fair Oaks Fire Protection Dist., 729 

P.2d 743, 233 Cal.Rptr. 308, 43 Cal.3d 
148, rehearing denied. 


When misconduct attributed to employer is 
actions which are normal part of employment 
relationship, such as demotions, promotions, 
criticism of work practices, and frictions in 
negotiations as to grievances,-employee suffer- 
ing emotional distress causing disability may 
not avoid workers’ compensation exclusive rem- 
edy provisions by characterizing employer's de- 
cisions which resulted in disability as manifestly 
unfair, outrageous, harassment, or intended to 
cause emotional disturbance. West's 
Ann.Cal.Labor Code §§ 3600, 3601. 

Cole v. Fair Oaks Fire Protection Dist., 729 

P.2d 743, 233 Cal.Rptr. 308, 43 Cali3d 
148, rehearing denied. 


Civil action for injury sustained and arising 
out of course of employment, for which essence 
of wrong is personal physical injury or death, is 
barred by workers’ compensation exclusive 
remedy provisions regardless of name of action 


or technical form if usual conditions of cover- 
age are satisfied. West's Ann.Cal.Labor Code 
§§ 3600, 3601. 
Cole v. Fair Oaks Fire Protection Dist., 729 
P.2d 743, 233 Cal.Rptr. 308, 43 Cal.3d 
148, rehearing denied. 


Cal. 1981. If duty flows solely from em- 
ployment relationship and injury ‘‘arises out of” 
and ‘during the course of’ employment, then 
policy considerations behind exclusive remedy 
in workers’ compensation mandating that em- 
ployer be immune from tort liability have viabil- 
ity; if, however, additional concurrent duty 
flows from “extra” employer status or relation- 
ship that is distinct from that of employer- 
employee and invokes different set of obli- 
gations, then second capacity arises and em- 
ployer status is coincidental and employer 
should be treated as any third-party tort-feasor, 
not immune from common-law tort action. 
West's Ann.Labor Code §§ 3600, 3601. 

Bell v. Industrial Vangas, Inc., 637 P.2d 

266, 179 Cal.Rptr. 30, 30 Cal.3d 268. 


Cal. 1980. If complaint had alleged only 
that employee contracted disease because em- 
ployer knew and concealed from him that his 
health was endangered by asbestos in the work 
environment, failed to supply adequate protec- 
tive devices to avoid disease, and violated gov- 
ernmental regulations relating to dust levels at 
the plant, employee’s only remedy would have 
been to prosecute his claim under the workers’ 
compensation law. West's Ann.Labor Code, 
§§ 3600, 3601, 4553. 

Johns-Manville Products Corp. v. Superior 

Court, 612 P.2d 948, 165 Cal.Rptr. 858, 
27 Cal.3d 465, 9 A.L.R.4th 758. 


Cal. 1980. Under the workers’ compensa- 
tion law, recovery of statutory benefits is an 
injured employee's sole remedy against the em- 
ployer or any other employee of the employer 
acting within the scope of his employment; 
however, this statutory restriction does not af- 
fect the employee’s right to tort damages from 
persons with whom the employee has no em- 
ployment relationship. West’s Ann.Labor Code, 
§§ 3601(a), 3852. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


Cal. 1978. Under the Labor Code, recov- 
ery of workers’ compensation benefits is, except 
in certain limited circumstances, the exclusive 
remedy of the injured employee against his 
employer; however, the claim of those benefits 
does not affect the employee's right of recovery 
“for all damages proximately resulting from 
such injury or death against any person other 
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than the employer.” 
§ 3852. 

Associated Construction & Engineering Co. 

v. Workers’ Comp. Appeals Bd., 587 P.2d 

684, 150 Cal.Rptr. 888, 22 Cal.3d 829. 


Cal. 1972. The Workmen's Compensation 
Appeals Board has exclusive jurisdiction to de- 
termine the extent of recovery for an injury 
suffered when the conditions of compensation 
concur and the employer is immunized from an 
action at law by the employee for such injury. 
West's Ann.Labor Code, §§ 3300, 3600, 3601, 
3850, 3852. 

Unruh v. Truck Insurance Exchange, 498 

P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 
616. 


Cal. 1961. When employee's injuries are 
compensable under Workmen’s Compensation 
Act, compensation is his exclusive remedy 
against his employer but employee may bring 
action against third party whose negligence was 
proximate cause of his injuries. West’s Ann.La- 
bor Code, §§ 3601, 3852. 

Witt v. Jackson, 366 P.2d 641, 17 Cal.Rptr. 

369, 57 Cal.2d 57. 


Cal. 1959. Where there is dual employ- 
ment of workman by general employer and 
special employer, workman is barred from 
maintaining action for damages against either 
employer, and his sole remedy is to recover 
compensation benefits. West’s Ann.Labor Code, 
§ 3601. 

McFarland v. Voorheis-Trindle Co., 

P.2d 923, 52 Cal.2d 698. 


Cal. 1957. An insured employer is not lia- 
ble for an industrial injury to his employees 
under general tort principles but only by virtue 
of workmen’s compensation provisions of the 
Labor Code, and he is subject to proceedings 
before Industrial Accident Commission but not 
to suit in court for injury; and this is so even 
though employer acted jointly with third party. 
West's Ann.Labor Code, §§ 3600-3603. 

Lamoreux v. San Diego & Arizona Eastern 

Ry. Co., 311 P.2d 1, 48 Cal.2d 617. 


Cal. 1956. Where at time of accident 
there is no workmen's compensation coverage, 
commission is without jurisdiction to grant 
workmen relief, and if there is such coverage 
superior court is without jurisdiction of damage 
action and must leave parties to pursue reme- 
dies before commission as superior court can- 
not award compensation benefits and commis- 
sion cannot award damages for injuries. West's 
Ann.Labor Code, §§ 3201 et seq., 3706, 3755, 
5302, 5313; 5501,5502, 5800.5, 5814. 

Scott v. Industrial Acc. Commission, 293 

P.2d 18, 46 Cal.2d 76. 


Cal. 1952. Where employer is insured and 
employee suffers injury in course and scope of 


West's Ann.Labor Code, 
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employment, the employee's remedy before In- 
dustrial Accident Commission is the exclusive 
remedy against the employer for the injury. 
West's Ann.Labor Code, §§ 3600, 3601. 
Duprey v. Shane, 249 P.2d 8, 39 Cal.2d 
781. 


Cal.App. 1 Dist. 1999. Exclusive remedy 
provision of workers’ compensation law barred 
former employee's cause of action against her 
former employer for intentional infliction of 
emotional distress, where former employee’s 
emotional distress injury arose in course of her 
employment and was caused by her employ- 
ment. West's Ann.Cal.Labor Code § 3601(a). 

Gibbs v. American Airlines, Inc., 87 Cal. 

Rptr.2d 554, 74 Cal.App.4th 1, rehearing 
denied, and review denied. 


The exclusivity of workers’ compensation 
extends to intentional infliction of emotional 
distress by an employer’s work-related conduct 
so long as the conduct does not contravene 
public policy. West’s Ann.Cal.Labor Code 
§ 3601(a). 

Gibbs v. American Airlines, Inc., 87 Cal. 

Rptr.2d 554, 74 Cal.App.4th 1, rehearing 
denied, and review denied. 


To successfully assert defense of workers’ 
compensation exclusivity with respect to former 
employee's claim of intentional infliction of 
emotional distress, former employer was not 
required to prove to jurors that it had pur- 
chased workers’ compensation insurance, 
where former employee alleged facts establish- 
ing an employment relationship with former 
employer and injuries arising from course of 
her employment. West’s Ann.Cal.Labor Code 
§ 3601(a). 

Gibbs v. American Airlines, Inc., 87 Cal. 

Rptr.2d 554, 74 Cal.App.4th 1, rehearing 
denied, and review denied. 


When a complaint affirmatively alleges 
facts indicating that the Workers’ Compensation 
Act applies, no civil action will lie, and the 
complaint is subject to a general demurrer un- 
less it states additional facts that negate applica- 
tion of the exclusive remedy rule. West's 
Ann.Cal.Labor Code § 3601(a). 

Gibbs v. American Airlines, Inc., 87 Cal. 

Rptr.2d 554, 74 Cal.App.4th 1, rehearing 
denied, and review denied. 


Cal.App. 1 Dist. 1999. Section of Labor 
Code providing increased workers’ compensa- 
tion remedies to employees who suffer discrimi- 
nation because of work-related injury does not 
provide an exclusive remedy and does not pre- 
clude an employee from pursuing Fair Employ- 
ment and Housing Act (FEHA) and common- 
law wrongful discharge remedies for work-relat- 
ed disability discrimination. West's Ann.Cal. 
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Gov.Code §§ 12900 et seq.; West's Ann.Cal.La- 
bor Code §§ 132a, 3600(a), 3602(a). 
Fretland v. County of Humboldt, 82 Cal. 
Rptr.2d 359, 69 Cal.App.4th 1478. 


Cal.App. 1 Dist. 1996. In general, when 
employee is injured at work, exclusive remedy 
against employer is workers’ compensation; 
however, this fact does not prevent employee 
from suing culpable third party for damages 
resulting from work injury. 

Scalice v. Performance Cleaning Systems, 

57 Cal.Rptr.2d 711, 50 Cal.App.4th 221, 
as modified, and review denied. 


Cal.App. 1 Dist. 1996. Workers’ compen- 
sation benefits are in effect a settlement im- 
posed by law between employee and employer; 
like proceeds of other settlements, they consti- 
tute sums payable in lieu of all damages which 
might otherwise be recovered, and, as substitute 
for all damages otherwise available in tort they 
can reasonably be deemed to have both eco- 
nomic and noneconomic component. West's 
Ann.Cal.Labor Code § 4600 et seq. 

Torres v. Xomox Corp., 56 Cal.Rptr.2d 455, 

49 Cal.App.4th 1, review denied. 


Cal.App. 1 Dist. 1994. Store employees’ 
action against store for allegedly failing to pro- 
vide adequate premises security, resulting in 
their being bound, gagged, threatened, and 
robbed, was barred by exclusivity provisions of 
workers’ compensation law; employees did not 
allege intentional conduct on part of store 
which might have brought store beyond bound- 
aries of workers’ compensation bargain. West's 
Ann.Cal.Labor Code 8§ 3600, 3601, 3602. 

Arendell v. Auto Parts Club, Inc., 35 Cal. 

Rptr.2d 83, 29 Cal.App.4th 1261. 


Injuries caused by employer negligence or 
without employer fault that are compensated at 
normal rate under workers’ compensation sys- 
tem are subject to workers’ compensation exclu- 
sivity. West's Ann.Cal.Labor Code §8§ 3600, 
3601, 3602. 

Arendell v. Auto Parts Club, Inc., 35 Cal. 

Rptr.2d 83, 29 Cal.App.4th 1261. 


Injuries caused by ordinary employer con- 
duct that intentionally, knowingly or recklessly 
harms employee, for which employee may be 
entitled to extra compensation under statute 
providing for 50 percent increase in compensa- 
tion if injury results from employer's serious 
and willful misconduct, are subject to workers’ 
compensation exclusivity. West's Ann.Cal.La- 
bor Code §§ 3600, 3601, 3602, 4553. 

Arendell v. Auto Parts Club, Inc., 35 Cal. 

Rptr.2d 83, 29 Cal.App.4th 1261. 


Cal.App. 1 Dist. 1994. Claims against em- 
ployer under Fair Employment and Housing Act 
for physical disability discrimination based on 
work-related injury were preempted by exclu- 


sive remedy provision of workers’ compensation 

law. West's Ann.Cal.Labor Code §8§ 132a, 
3600, 3601, 3602. 

Langridge v. Oakland Unified School Dist., 

31 Cal.Rptr.2d 34, 25 Cal.App.4th 664. 


Theory of workers’ compensation bargain, 
supporting exclusive remedy rule, is that em- 
ployer assumes liability for industrial personal 
injury or death without regard to fault in ex- 
change for limitations on amount of that liabili- 
ty. 

Langridge v. Oakland Unified School Dist., 

31 Cal.Rptr.2d 34, 25 Cal.App.4th 664. 


Requirement that employee prove fault to 
obtain increased workers’ compensation bene- 
fits for work-related disability discrimination 
did not remove work-related disability from 
scope of workers’ compensation bargain, sub- 
ject to workers’ compensation exclusivity. 
West’s Ann.Cal.Labor Code § 132a. 

Langridge v. Oakland Unified School Dist., 

31 Cal.Rptr.2d 34, 25 Cal.App.4th 664. 


Employer misconduct that causes employee 
injury resulting in increased workers’ compen- 
sation remedies may still be normal part of 
employment relationship and fall within scope 
of compensation bargain, covered by workers’ 
compensation exclusivity, even if misconduct 
was intentional. West's Ann.Cal.Labor Code 
§ 4553. 

Langridge v. Oakland Unified School Dist., 

31 Cal.Rptr.2d 34, 25 Cal.App.4th 664. 


Application of workers’ compensation ex- 
clusivity to work-related disability discrimina- 
tion does not make Fair Employment and 
Housing Act proscription against disability dis- 
crimination idle act, since proscription still ap- 
plies to all disability discrimination that is not 
based on work-related injuries. West's 
Ann.Cal.Labor Code § 132a; West’s Ann.Cal. 
Gov.Code § 12940. 

Langridge v. Oakland Unified School Dist., 

31 Cal.Rptr.2d 34, 25 Cal.App.4th 664. 


Cal.App. 1 Dist. 1993. Where employment 
injury causes disability on which discrimination 
claim is based, exclusive remedy provisions of 
Workers’ Compensation Act apply. West's 
Ann.Cal.Labor Code §§ 3600, 3602. 

Usher v. American Airlines, Inc., 25 Cal. 

Rptr.2d 335, 20 Cal.App.4th 1520, review 
denied. 


Exclusive remedy provisions of Workers’ 
Compensation Act barred employee’s handi- 
capped discrimination claim where she sought 
damages which were available under workers’ 
compensation system for discrimination based 
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on work injury. West’s Ann.Cal.Labor Code 
§§ 132a, 3600, 3602. 
Usher v. American Airlines, Inc., 25 Cal. 
Rptr.2d 335, 20 Cal.App.4th 1520, review 
denied. 


Exclusive remedy provisions of Workers’ 
Compensation Act barred employee's breach of 
contract claim based on employer's alleged fail- 
ure to reinstate her where damages employee 
suffered were derived from discrimination 
based on temporary disability as result of indus- 
trial injury; employee incurred no damages 
independent of compensable workers’ compen- 
sation claim, and employee could not avoid 
exclusive remedy provision by labeling cause of 
action as breach of contract. West's Ann.Cal.La- 
bor Code §§ 132a, 3600, 3602. 

Usher v. American Airlines, Inc., 25 Cal. 

Rptr.2d 335, 20 Cal.App.4th 1520, review 
denied. 


Cal.App. 1 Dist. 1993. Any claim against 
employer for negligent and/or improper supervi- 
sion in connection with alleged sexual harass- 
ment and wrongful termination of employee 
were barred by workers’ compensation exclusiv- 
ity principle. 

Coit Drapery Cleaners, Inc. v. Sequoia Ins. 

Co., 18 Cal.Rptr.2d 692, 14 Cal.App.4th 
1595, as modified on denial of rehearing, 
and review denied. 


Workers’ compensation exclusivity princi- 
ple is not necessarily limited to injuries sus- 
tained during narrowly defined period between 
hiring and discharge. 

Coit Drapery Cleaners, Inc. v. Sequoia Ins. 

Co., 18 Cal.Rptr.2d 692, 14 Cal.App.4th 
1595, as modified on denial of rehearing, 
and review denied. 


Cal.App. 1 Dist. 1989. Facts leading to 
finding of exclusivity of remedy under workers’ 
compensation law are to be liberally construed, 
even where employee, in effort to escape limited 
but relatively certain compensation remedy in 
favor of riskier but more lucrative tort claim, 
attempts to show his or her injury is not com- 
pensable. West’s Ann.Cal.Labor Code 8§ 3202, 
3600, 3601. 

Bell v. Macy’s California, 261 Cal.Rptr. 447, 

212 Cal.App.3d 1442, review denied. 


Once conditions of workers’ compensation 
are met, fact that no benefits are available for 
kind of injury suffered does not affect exclusivity 
of compensation remedy. West's Ann.Cal.La- 
bor Code §§ 3600, 3601. 

Bell v. Macy’s California, 261 Cal.Rptr. 447, 

212 Cal.App.3d 1442, review denied. 


Any injury to pregnant clerical employee 
who was treated at retail employer's clinic by 
nurse and who suffered ruptured uterus was 
compensable and therefore within exclusive jur- 


isdiction of Workers’ Compensation Appeals 
Board. West's Ann.Cal.Labor Code §§ 3600, 
3601. 
Bell v. Macy's California, 261 Cal.Rptr. 447, 
212 Cal.App.3d 1442, review denied. 


Any injury to clerical employee's child re- 
sulting from nurse's alleged negligent treatment 
of complications of employee’s pregnancy at 
retail employer's store clinic was derived from 
compensable injury to employee, and_ thus, 
claim for damages for injuries to child, who was 
born with brain damage and died before he was 
three years old, after employee suffered rup- 
tured uterus and had to have Caesarean, was 
barred by exclusivity provisions of workers’ 
compensation law, as were claims for any men- 
tal distress suffered by employee and infant's 
father upon discovery of damage to infant; em- 
ployer’s nurse’s alleged negligent treatment was 
of employee, not of unborn infant. West's 
Ann.Cal.Labor Code §§ 3600, 3601. 

Bell v. Macy’s California, 261 Cal.Rptr. 447, 

212 Cal.App.3d 1442, review denied. 


Cal.App. 1 Dist. 1989. Subject to certain 
narrowly defined exceptions, the Workers’ Com- 
pensation Act provides the exclusive remedy for 
injuries arising within the course of employ- 
ment. West's Ann.Cal.Labor Code §§ 3600, 
3602. 

Pichon v. Pacific Gas & Electric Co., 260 

Cal.Rptr. 677, 212 Cal.App.3d 488, re- 
hearing denied, modified. 


The exclusive remedy for emotional distress 
injuries caused by termination of employment 
or harassment on the job is provided by the 
Workers’ Compensation Act. West's 
Ann.Cal.Labor Code § 3600. 

Pichon v. Pacific Gas & Electric Co., 260 

Cal.Rptr. 677, 212 Cal.App.3d 488, re- 
hearing denied, modified. 


Cal.App. i Dist. 1988. In determining 
whether employee’s damage action is barred by 
exclusive remedy provisions of Workers’ Com- 
pensation Act, appropriate focus is on nature of 
activity being challenged rather than on status 
of defendant. West's Ann.Cal.Labor Code 
8§ 3600-3602. 

Phillips v. Crawford & Co., 248 Cal.Rptr. 

371, 202 Cal.App.3d 383, opinion modi- 
fied. 


Although status of defendant as employer or 
carrier may resolve damage action on grounds 
of immunity, inquiry does not end there when 
defendant is found not to be immune, and 
nature of activity challenged may still determine 
that exclusive jurisdiction lies with Workers’ 
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Compensation Appeals Board. West's 

Ann.Cal.Labor Code § 5300. 
Phillips v. Crawford & Co., 248 Cal.Rptr. 
371, 202 Cal.App.3d 383, opinion modi- 


fied. 


Cal.App. 1 Dist. 1987. Joint venturers 
were not employers of workers employed by 
cojoint venturer, and were thus not protected 
from action by workers by statute making work- 
er’s compensation exclusive remedy of worker 
against employer, where workers were em- 
ployed by cojoint venturer rather than by joint 
venture itself, workers were injured in scope of 
their work for cojoint venturer, workers were 
paid from bank account of cojoint venturer 
rather than out of joint venture bank account, 
and workers’ employment also involved work 
elsewhere on cojoint venturer’s other nonjoint 
venture projects. West's Ann.Cal.Labor Code 
§ 3601. 

Rogness v. English Moss Joint Venturers, 

239 Cal.Rptr. 387, 194 Cal.App.3d 190. 


Cal.App. 1 Dist. 1987. Even where em- 
ployer’s fraud is alleged, civil action does not lie 
for work-related injury or its exacerbation. 
West's Ann.Cal.Labor Code § 3601. 

Appl v. Lee Swett Livestock Co., 237 Cal. 

Rptr. 433, 192 Cal.App.3d 466, rehearing 
denied, and review denied. 


Employee's action for damages for emo- 
tional distress caused by his employer’s inten- 
tional misconduct in aggravation of earlier 
occupational injury was within exclusive juris- 
diction of Worker’s Compensation Act. 
West’s Ann.Cal.Labor Code, 8§ 3600, 3601, 
3602. 

Appl v. Lee Swett Livestock Co., 237 Cal. 

Rptr. 433, 192 Cal.App.3d 466, rehearing 
denied, and review denied. 


Cal.App. 1 Dist. 1985. While maritime tort 
actions, including wrongful death, based on 
negligence or unseaworthiness may be brought 
under general maritime law, employee covered 
by provisions of Longshoremen’s and Harbor 
Workers’ Compensation Act may not bring neg- 
ligence action for work-related injuries against 
employer and is barred from bringing damage 
action based on unseaworthiness against either 
employer or third party. Longshoremen’s and 
Harbor Workers’ Compensation Act, §§ 1 et 
seq., 5(a, b), as amended, 33 U.S.C.A. §§ 901 et 
seq., 905(a, b). 

Seide v. Bethlehem Steel Corp., 215 Cal. 

Rptr. 629, 169 Cal.App.3d 985. 


Maritime employee’s exclusive remedy 
against his employer is compensation under 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act unless employer has failed to pay 
compensation as required or unless employee 
can establish that his injury was inflicted as 


result of intentional tort by his employer. 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act, §§ 1 et seq., 5(a), as amended, 33 
U.S.C.A. §§ 901 et seq., 905(a). 
Seide v. Bethlehem Steel Corp., 215 Cal. 
Rptr. 629, 169 Cal.App.3d 985. 


Workers’ compensation is employee's exclu- 
sive remedy against employer. West's 
Ann.Cal.Labor Code § 3601. 

Seide v. Bethlehem Steel Corp., 215 Cal. 

Rptr. 629, 169 Cal.App.3d 985. 


Cal.App. 1 Dist. 1982. Case-by-case analy- 
sis is required in applying employer immunity 
doctrine of worker compensation laws to inju- 
ries arising ‘‘out of’ and ‘during the course of” 
employment. West’s Ann.Labor Code §§ 3600, 
3601. 

Bonus-Built, Inc. v. United Grocers, Ltd., 

186 Cal.Rptr. 357, 136 Cal.App.3d 429. 


Cal.App. 1 Dist. 1982. Circumstances of 
employment was one of proximate causes of 
injury and damages suffered by employee as a 
result of wrongful death of his daughters, who 
were shot and killed by employee during state of 
insanity allegedly caused by negligent or wrong- 
ful act of employer in assigning employee to 
position he held at time of insanity, and thus 
conditions of compensation existed and employ- 
ee’s exclusive remedy was that authorized by 
workers’ compensation law. West's Ann.Labor 
Code §§ 3600, 3600(c), 3601; West's Ann. 
CIC BASIS: 

Salin v. Pacific Gas & Electric Co., 

Cal.Rptr. 899, 136 Cal.App.3d 185. 


Cal.App. 1 Dist. 1982. Employee's exclu- 
sive remedy against employer for injuries aris- 
ing out of or occurring in the course of his 
employment is the remedy provided by the 
Workers’ Compensation Act which is available 
without regard to the employer’s negligence; 
claim for those benefits does not affect the 
employee's right to recover against any other 
person for damages proximately resulting from 
that injury. West's Ann.Labor Code §§ 3200 et 
seq., 3600. 
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Del Monte Corp. v. Superior Court, 179 
Cal.Rptr. 855, 127 Cal.App.3d 1049. 
Cal.App. 1 Dist. 1981. Workers’ compen- 


sation system balances employers’ immunity 
from liability at law against detriment of swift 
and certain payment of limited compensation. 
West's Ann.Labor Code, § 3201 et seq. 
McGee v. McNally, 174 Cal.Rptr. 253, 119 
Cal.App.3d 891. 


Cal.App. 1 Dist. 1979. | Exclusive remedy 
provisions of the Workers’ Compensation Act 
barred employee's civil action against his em- 
ployer and fellow employees for intentional in- 
fliction of emotional distress where physical 
illness and disability accompanied the emotion- 
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al distress. 
seq. 


West's Ann.Labor Code, § 3200 et 


Ankeny v. Lockheed Missiles and Space 
Co., 151 Cal.Rptr. 828, 88 Cal.App.3d 
53.1. 


Cal.App. 1 Dist. 1977. Where, following 
termination of employment, former employees 
returned to jobsite to get their tools and to see 
whether they could regain their employment, 
injuries received by former employees after 
they returned to jobsite were covered under 
Workers’ Compensation Act, and thus former 
employees were precluded from bringing negli- 
gence action against employer and fellow em- 
ployees. West's Ann.Labor Code, §§ 3202, 
3600 et seq.; West’s Ann.Const. art. 20, § 21. 

Mitchell v. Hizer, 140 Cal.Rptr. 790, 73 

Cal.App.3d 499. 


Cal.App. 1 Dist. 1976. Since liability of 
employer for injury to employee was solely 
under Workers’ Compensation Act, employer 
could not be joined in products liability action 
brought on theory of strict liability against per- 
son who allegedly participated with employer in 
design and manufacture of allegedly defective 
machine. 

Shook v. Jacuzzi, 129 Cal.Rptr. 496, 59 

Cal.App.3d 978. 


Cal.App. 1 Dist. 1975. If proved, defense 
that employee was acting within the course and 
scope of her employment at all times and that 
the matters complained of, if any, arose out of 
the employment and that defendant was the 
employer at the time would be a complete 
defense to action for injuries suffered by em- 
ployee when employer negligently and careless- 
ly comported himself so as to cause injury to the 
employee; workmen's compensation benefits 
and the civil action for negligence were mutual- 
ly exclusive. West’s Ann.Labor Code, § 3600. 

Magliulo v. Superior Court, 121 Cal.Rptr. 

621, 47 Cal.App.3d 760. 


Cal.App. 1 Dist. 1974. Establishment of 
“no fault’’ compensation system for employees 
limited tort liability of employers for work- 
connected injuries. West’s Ann.Labor Code, 
§ 3601. 

Gilford v. State Compensation Ins. Fund, 

116 Cal.Rptr. 615, 41 Cal.App.3d 828. 


Cal.App. 1 Dist. 1970. If at time of injury 
to household domestic employee there was no 
workmen’s compensation then Board was with- 
out jurisdiction to grant relief, but if there was 
such coverage then the superior court was with- 
out jurisdiction in employee's personal injury 
action against employer and must leave parties 
to pursue their remedies before Board. 

Jones v. Brown, 89 Cal.Rptr. 651, 13 Cal. 

App.3d 513. 


Cal.App. 1 Dist. 1968. Section of labor 
code making compensation exclusive remedy 
except in certain stated instances is recognition 
that industrial accidents are matter of enter- 
prise liability, and exceptions to the plain word- 
ing of the statute should be clearly indicated in 
the pleadings or declarations for to rule other- 
wise would place risk of loss on fellow employ- 
ees contrary to intent of the statute. West's 
Ann.Labor Code, § 3601. 

Vellis v. Albertson, 72 Cal.Rptr. 841, 267 

Cal.App.2d 285. 


Cal.App. 1 Dist. 1967. Employee’s rights 
against his employer are limited to compensa- 
tion pursuant to workmen’s compensation pro- 
vision of labor code where injuries were sus- 
tained in scope of his employment, but this does 
not affect employee's claim or right of action to 
recover damages for personal injuries against 
negligent third persons who may have caused 
his injuries. West's Ann.Labor Code, §§ 3601, 
3852. 

Harrison v. Englebrick, 62 Cal.Rptr. 831, 

254 Cal.App.2d 871. 


Cal.App. 1 Dist. 1962. Neither decisional 
rule that contributory negligence of plaintiff's 
employer will bar recovery from third person of 
workmen's compensation payments made by 
employer and its insurer, nor the joint tortfea- 
sors statute permitting contribution between 
judgment joint tortfeasors only, affect statute 
providing that an injured employee's right to 
workmen's compensation benefits is exclusive 
remedy against a covered employer. West's 
Ann.Code Civ.Proc. §§ 875-880; West’s Ann.La- 
bor Code, 8§ 3601, 3852-3862. 

Chick v. Superior Court In and For City 

and County of San Francisco, 25 Cal. 
Rptr. 725, 209 Cal.App.2d 201. 


Cal.App. 1 Dist. 1953. Where injury is 
within Workmen’s Compensation Act, remedy 
provided thereby is exclusive of all other reme- 
dies. 

Giacalone v. Industrial Acc. Commission, 

262 P.2d 79, 120 Cal.App.2d 727. 


Cal.App. 1 Dist. 1953. Remedy _ provided 
by Workmen's Compensation Act is exclusive of 
all other statutory or common-law remedies. 

Sasser v. Miles & Sons Trucking Service, 

259 P.2d 488, 119 Cal.App.2d 239. 


Cal.App. 1 Dist. 1953. If plaintiff patron of 
defendants’ restaurant, who participated in a 
hobbyhorse race organized by defendants for 
amusement of defendants’ patrons, and was 
injured, thereby became an unpaid employee of 
defendants, Industrial Accident Commission 
would have exclusive jurisdiction of claim for 
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injuries and plaintiff would not be entitled to 
maintain negligence action for injuries. 
Knowles v. Roberts-at-the-Beach Co., 251 
P.2d 389, 115 Cal.App.2d 196. 


Cal.App. 2 Dist. 2001. Dominican Repub- 
lic’s workers’ compensation law provides the 
exclusive remedy for an employee injured there. 

Tucci v. Club Mediterranee, S.A., 107 Cal. 

Rptr.2d 401, 89 Cal.App.4th 180, review 
filed. 


Cal.App. 2 Dist. 1998. Exclusive remedy 
provisions of workers’ compensation law do not 
apply to claim of wrongful discharge in viola- 
tion of public policy. West’s Ann.Cal.Labor 
Code § 3200 et seq. 

Phillips v. Gemini Moving Specialists, 74 

Cal.Rptr.2d 29, 63 Cal.App.4th 563, as 
modified. 


Cal.App. 2 Dist. 1997. Workers’ Compen- 
sation Act’s limitations on employer liability 
prohibits suits against employer for reimburse- 
ment, or to enforce hold harmless provisions, 
even where employee, employer or both have 
prosecuted actions against defendant, regard- 
less of whether employer has intervened in 
lawsuit. West's Ann.Cal.Labor Code § 3864. 

State v. Superior Court (Glovsky), 71 Cal. 

Rptr.2d 256, 60 Cal.App.4th 659, rehear- 
ing denied, and review denied. 


Cal.App. 2 Dist. 1996. Exclusive remedy 
for employer’s discriminatory actions against 
employee based upon physical handicap is 
workers’ compensation. West's Ann.Cal.Labor 
Code § 132a. 

Adkins v. State of California, 59 Cal.Rptr.2d 

59, 50 Cal.App.4th 1802, review denied. 


As a general rule, employee injured in 
course of employment is limited to remedies 
available under Workers’ Compensation Act. 
West's Ann.Cal.Labor Code § 3600. 

Adkins v. State of California, 59 Cal.Rptr.2d 

59, 50 Cal.App.4th 1802, review denied. 


Cal.App. 2 Dist. 1996. Exclusive remedy 
rule applies only if workers’ compensation 
claimant suffers industrial injury or death, and 
thus injuries which trigger exclusive remedy 
rule are injuries to worker's person, as opposed 
to his property. West's Ann.Cal.Labor Code 
8§ 3600, 3602. 

Gomez v. Acquistapace, 57 Cal.Rptr.2d 821, 

50 Cal.App.4th 740. 


Cal.App. 2 Dist. 1995. — Basic 
workers’ compensation is that where conditions 
of compensation exist, benefits under Workers’ 
Compensation Act provide exclusive remedy 
against employer for injuries sustained in 


theory of 


course of employment. West’s Ann.Cal.Labor 
Code § 3200 et seq. 
McCoy v. Zahniser Graphics, Inc., 45 Cal. 


Rptr.2d 871, 39 Cal.App.4th 107. 


Cal.App. 2 Dist. 1993. Emotional distress 
caused by misconduct in employment relations 
involving, for example, promotions, demotions, 
criticism of work practices, or negotiations as to 
grievances, is a normal part of employment 
activity and a cause of action for such a claim is 
barred by exclusive remedy provision of work- 
ers’ compensation law. West's Ann.Cal.Labor 
Code § 3601. 

Accardi v. Superior Court, 21 Cal.Rptr.2d 

292, 17 Cal.App.4th 341, as modified on 
denial of rehearing, and review denied. 


Cal.App. 2 Dist. 1993. Employee's claims 
for intentional and negligent infliction of emo- 
tional distress were barred by exclusivity provi- 
sion of Workers’ Compensation Act. West's 
Ann.Cal.Labor Code § 3200 et seq. 

Davaris v. Cubaleski, 16 Cal.Rptr.2d 330, 

12 Cal.App.4th 1583, review denied. 


Allegedly defamatory statements made by 
employer after employee was discharged could, 
by no stretch, be deemed to have occurred in 
course and scope of employee's employment, 
such that employee’s defamation claim based on 
such statements could be barred by exclusivity 
provision of Workers’ Compensation Act. 
West's Ann.Cal.Labor Code § 3200 et seq. 

Davaris v. Cubaleski, 16 Cal.Rptr.2d 330, 

12 Cal.App.4th 1583, review denied. 


Defamation claim based on _ statements 
made by employer before employee was dis- 
charged, including false accusations that em- 
ployee was stealing money and arranged to 
receive health insurance benefits to detriment of 
other employees, were not barred by exclusivity 
provision of Workers’ Compensation Act, be- 
cause such statements could not be regarded as 
either normal part of employment relationship 
or risk of employment within exclusivity provi- 
sion. West's Ann.Cal.Labor Code § 3200 et seq. 

Davaris v. Cubaleski, 16 Cal.Rptr.2d 330, 

12 Cal.App.4th 1583, review denied. 


Defamatory statements which have no other 
purpose than to damage employee's reputation 
are neither normal part of employment relation- 
ship nor risk of employment within exclusivity 
provision of Workers’ Compensation Act. 
West's Ann.Cal.Labor Code § 3200 et seq. 

Davaris v. Cubaleski, 16 Cal.Rptr.2d 330, 

12 Cal.App.4th 1583, review denied. 


Cal.App. 2 Dist. 1992. Exclusive remedy 
provisions of Workers’ Compensation Act 
preempted employee's handicap discrimination 
claim, despite contention that since employee 
was “daily hire,” discrimination was not termi- 
nation but rather refusal to hire, where employ- 
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ee was employed at all relevant times preceding 
allegedly discriminatory acts and_ received 
workers’ compensation for injury that was basis 
for alleged discrimination. West’s Ann.Cal.La- 
bor Code § 132a. 
Denney v. Universal City Studios, Inc., 13 
Cal.Rptr.2d 170, 10 Cal.App.4th 1226. 


Cal.App. 2 Dist. 1992. With certain excep- 
tions, injured employee's only remedy against 
employer is claim for workers’ compensation, 
and thus employer is generally immune from 
tort liability. West's Ann.Cal.Labor Code 
§ 3602(a). 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Cal.App. 2 Dist. 1992. If actions of em- 
ployer in terminating employee constitute nor- 
mal part of employment relationship, injuries 
which result are subject to exclusive remedy 
provisions of workers’ compensation law, even 
if injuries flow from intentional misconduct by 
employer, and even if such conduct might be 
characterized as egregious, manifestly unfair, 
outrageous, or intended to cause emotional dis- 
turbance resulting in disability. West's 
Ann.Cal.Labor Code §§ 3600, 3602. 

B & E Convalescent Center v. State Com- 

pensation Ins. Fund, 9 Cal.Rptr.2d 894, 8 
Cal.App.4th 78. 


Exclusivity provision of workers’ compensa- 
tion law may not apply, and separate civil 
action for damages may lie, where employee is 
injured as result of employer misconduct, 
whether in form of discharge or otherwise, not 
seen as reasonably coming within compensation 
bargain. West's Ann.Cal.Labor Code §§ 3600, 
3602. 

B & E Convalescent Center v. State Com- 

pensation Ins. Fund, 9 Cal.Rptr.2d 894, 8 
Cal.App.4th 78. 


Employee's employment discrimination and 
wrongful termination causes of action were ex- 
cepted from exclusive coverage provisions of 
workers’ compensation law where employee al- 
leged that she had been terminated because of 
her age, race, and sex, and employee also al- 
leged that she had been discharged in retalia- 
tion for her refusal to engage in antiunion 
activity and to participate in discriminatory em- 
ployment practices. West's Ann.Cal.Labor 
Code §§ 3600, 3602; West's Ann.Cal.Gov.Code 
§ 12940 et seq.; National Labor Relations Act, 
§§ 7, 8(a)(1), as amended, 29 U.S.C.A. §§ 157, 
158(a)(1). 

B & E Convalescent Center v. State Com- 

pensation Ins. Fund, 9 Cal.Rptr.2d 894, 8 
Cal.App.4th 78. 


Cal.App. 2 Dist. 1991. Benefits under 
Workers’ Compensation Act provide exclusive 
remedy against employer for injuries sustained 


in course of employment where conditions of 
compensation exist. West's Ann.Cal.Labor 
Code § 3200 et seq. 
Award Metals, Inc. v. Superior Court, 279 
Cal.Rptr. 459, 228 Cal.App.3d 1128, opin- 
ion modified. 


Cal.App. 2 Dist. 1990. Employee, who al- 
leged infliction of emotional distress due to his 
dismissal from employment, was limited to re- 
covery under Workers’ Compensation Act. 
West's Ann.Cal.Labor Code §§ 3600, 3602. 

Robomatic, Inc., v. Vetco Offshore, 275 

Cal.Rptr. 70, 225 Cal.App.3d 270. 


Subject to certain narrow exceptions, re- 
covery under workers’ compensation is exclu- 
sive remedy for injuries occurring within course 
of employment; test for deciding whether 
claimaiit may pursue tort action or is confined 
to workers’ compensation proceeding is wheth- 
er acts complained of are normally within em- 
ployer-employee relationship. West's 
Ann.Cal.Labor Code §§ 3600, 3602. 

Robomatic, Inc., v. Vetco Offshore, 275 

Cal.Rptr. 70, 225 Cal.App.3d 270. 


Dismissal from employment is normal risk 
inherent in employment relationship; it neces- 
sarily arises from employment because it is 
event ending employer-employee relationship. 

Robomatic, Inc., v. Vetco Offshore, 275 

Cal.Rptr. 70, 225 Cal.App.3d 270. 


Cal.App. 2 Dist. 1989. Exclusive remedy 
provisions of workers’ compensation laws did 
not bar employee’s statutory cause of action 
against former employer under Fair Employ- 
ment and Housing Act for violation of civil 
rights. West’s Ann.Cal.Gov.Code §§ 12940(a), 
12965: 

Goldman v. Wilsey Foods, Inc., 265 Cal. 

Rptr. 294, 216 Cal.App.3d 1085. 


Compensation under workers’ compensa- 
tion laws was only available remedy for emo- 
tional distress allegedly suffered by employee, 
where employee alleged physical or mental inju- 
ry and actual employment disability through 
infliction of emotional distress by his supervi- 
sors and foremen; emotional distress causes of 
action thus alleged employment disability. 

Goldman v. Wilsey Foods, Inc., 265 Cal. 

Rptr. 294, 216 Cal.App.3d 1085. 


Cal.App. 2 Dist. 1989. Employee's cause 
of action for breach of implied covenant of good 
faith and fair dealing inherent in employment 
contract was precluded by “exclusive remedy” 
provision of the Workers’ Compensation Act 
insofar as employee alleged he suffered emo- 
tional distress by reason of conduct of employer 
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and others in causing his termination. West's 
Ann.Cal.Labor Code §§ 3600(a)(2), 3602(a). 
Zilmer v. Carnation Co., 263 Cal.Rptr. 422, 
215 Cal.App.3d 29, opinion modified, and 
review denied. 


Cal.App. 2 Dist. 1989. Trial court properly 


sustained, without leave to amend, demurrer to . 


plaintiff's intentional infliction of emotional dis- 
tress cause of action against employer based on 
injury resulting from termination of her employ- 
ment, as alleged injury necessarily occurred in 
the course of employment and, thus, recovery 
was precluded by the exclusive remedy provi- 
sion of the Workers’ Compensation Act. West's 
Ann.Cal.Labor Code §8§ 3201 et seq., 3600, 
3600(a)(2), 3602(a). 

Jenkins v. Family Health Program, 262 Cal. 

Rptr. 798, 214 Cal.App.3d 440. 


Cal.App. 2 Dist. 1989. Actor’s employment 
relationship with agent did not control issue of 
whether there was employer-employee relation- 
ship between himself and film producer to 
which agent sent actor, for workers’ compensa- 
tion exclusive remedy purposes. West's 
Ann.Cal.Labor Code § 3201 et seq. 

Johnson v. Berkofsky-Barret Productions, 

Inc., 260 Cal.Rptr. 67, 211 Cal.App.3d 
1067. 


Actor was an employee of commercial film 
production company at the time of his injury 
and therefore was limited to workers’ compen- 
sation as sole and exclusive remedy for damages 
resulting from personal injuries incurred during 
filming; film company had primary right of 
control over actor’s activities during filming. 
West's Ann.Cal.Labor Code § 3602. 

Johnson v. Berkofsky-Barret Productions, 

Ime, 260) Cal. Rptr. 67, 211) Cal-App.3d 
1067. 


Cal.App. 2 Dist. 1988. Exclusive remedy 
for employee in suit brought to recover compen- 
sation based on allegations of discrimination 
because of industrial injury was before Workers’ 
Compensation Appeals Board. West's 
Ann.Cal.Labor Code §§ 132a, 3600, 3602. 

Pickrel v. General Telephone Co., 252 Cal. 

Rptr. 878, 205 Cal.App.3d 1058, review 
denied. 


Cal.App. 2 Dist. 1988. Where employer's 
alleged misconduct consisted of actions normal- 
ly part of employment relationship such as de- 
motions or criticisms of work practices, employ- 
ee suffering emotional distress causing disability 
may not avoid exclusive remedy provisions of 
the Workers’ Compensation Law by characteriz- 
ing employer's decisions as intentionally outra- 
geous, unfair or harassing. West's Ann.Cal. 


C.C.P. § 452; West's Ann.Cal.Labor Code 
§§ 3202, 3600, 3601, 5300. 
Potter v. Arizona So. Coach Lines, Inc., 248 


Cal.Rptr. 284, 202 Cal.App.3d 126. 


Workers’ compensation was exclusive rem- 
edy and the Workers’ Compensation Appeals 
Board provided the proper forum to resolve 
disputes concerning loss of health insurance 
benefits because employer's alleged failure to 
notify employee of employment termination 
which triggered statutory right to convert group 
coverage to individual policy, and neither em- 
ployee nor his wife had right to bring suit, even 
if such loss was noncompensable, as obligation 
involved stemmed from employee-employer re- 
lationship; but as part of the benefits lost by 
wrongful termination, health insurance benefits 
were part of the compensation that the Board 


would award. West's Ann.Cal.Ins.Code 
§§ 10209, 12670, 12672, 12689; West’s 
Ann.Cal.Labor Code §§ 2292, 2922, 3207, 3602, 
5300(a). 


Potter v. Arizona So. Coach Lines, Inc., 248 
Cal.Rptr. 284, 202 Cal.App.3d 126. 


Cal.App. 2 Dist. 1988. Under workers’ 
compensation, employee's remedy against em- 
ployer for work-related injury is exclusively lim- 
ited to benefits provided by Workers’ Compen- 
sation Act and employer-employee relationship 
must exist in order to bring Workers’ Compen- 
sation Act into effect. West’s Ann.Cal.Labor 
Code §§ 3600, 3601. 

Spradlin v. Cox, 247 Cal.Rptr. 347, 

Cal.App.3d 799. 


Cal.App. 2 Dist. 1986. Employee who suf- 
fers injury in course of employment may recov- 
er damages in action at law from employer only 
if he comes within certain exceptions to work- 
ers’ compensation law. West’s Ann.Cal.Labor 
Code §§ 3600, 3602. 

McDonald v. Superior Court, 225 Cal.Rptr. 

394, 180 Cal.App.3d 297, review denied. 


Cal.App. 2 Dist. 1985. Action for wrongful 
death and emotional distress after worker was 
killed in industrial accident involving a turbo 
while working for his employer, which action 
was based on claim that employer misrepresen- 
ted to worker that, in general, his working 
conditions would be safe and that, in specific, 
working around turbo would not be dangerous, 
was barred by the exclusivity provisions of the 
Workers’ Compensation Act, since it was undis- 
puted that worker's death arose out of and in 
the course of his employment. West's 
Ann.Cal.Labor Code §§ 3600, 3601. 

United States Borax & Chemical Corp. v. 

Superior Court, 213 Cal.Rptr. 155, 167 
Cal.App.3d 406, review denied. 


201 


_ Cal.App. 2 Dist. 1984. — Exclusive remedy 
for teacher's injuries caused by student's unpro- 
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voked assault with respect to teacher's action 
against school was workers’ compensation 
where teacher was employee of school district 
at time, incident occurred on school premises, 
during school hours and while teacher was 
acting in course and scope of his employment. 
West's Ann.Cal.Labor Code § 3601. 
Halliman v. Los Angeles Unified School 
Dist., 209 Cal.Rptr. 175, 163 Cal.App.3d 
46. 


Constitutional provision providing students 
and staff of public primary, elementary, junior 
high and senior high schools with right to 
attend campuses which are safe, secure and 
peaceful does not create exception to exclusive 
remedy provisions of workers’ compensation 
laws with respect to teachers’ actions against 
schools arising from injuries caused by stu- 


dents’ assaults. West's Ann.Cal.Labor Code 
§ 3601; West's Ann.Cal. Const. Art. 1, §§ 28, 
28(a, c). 


Halliman v. Los Angeles Unified School 
Dist., 209 Cal.Rptr. 175, 163 Cal.App.3d 
46. 


Cal.App. 2 Dist. 1984. Remedy for death 
of employee from shooting by robber was within 
exclusive jurisdiction of workers’ compensation 
laws, where misconduct alleged, employer's 
failure to reasonably foresee that hiring of ille- 
gal alien posed risk that such employee would 
fail to promptly summon medical attention for 
injured coemployee was, at most, negligence, 
rather than intentional tort. West's Ann.Cal.La- 
bor Code § 3600 et seq. 

Roberts v. Pup ’N’ Taco Driveup, 206 Cal. 

Rptr. 533, 160 Cal.App.3d 278. 


Cal.App. 2 Dist. 1984. When an employee 
is injured in the course of employment, resolu- 
tion of any claims that he has against his 
employer who is acting as such, is governed by 
the Workers’ Compensation Act. West's 
Ann.Cal.Labor Code § 3200 et seq. 

Chase Chemical Co. v. Hartford Accident & 

Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal.App.3d 229. 


Cal.App. 2 Dist. 1984. Where an employ- 
ee’s injuries or death are compensable under 
Workmen's Compensation Act, right of employ- 
ee or his dependents, as the case may be, to 
recover such compensation is exclusive remedy 
against the employer. West's Ann.Cal.Labor 
Code § 3201 et seq. 

Bibby v. Central Industrial Engineering 

Co., Inc., 200 Cal.Rptr. 412, 153 Cal. 
App.3d 871. 


Cal.App. 2 Dist. 1980. Injury during lunch 
break on employer's premises was compensable 
and right to recover workers’ compensation for 
such compensable injury was exclusive remedy 
for such injury as against appropriately insured 


employer. West's Ann.Labor Code, 88 3600, 
3601(a), 3700(a), 3706. 
Gutierrez v. Petoseed Co., 163 Cal.Rptr. 
313, 103 Cal.App.3d 766. 


Cal.App. 2 Dist. 1979. That a person who 
has been discharged and sustains an injury 
while in process of leaving jobsite is still consid- 
ered an employee for the purpose of compensa- 
tion coverage stems from statute which requires 
that provisions of Workers’ Compensation Act 
be liberally construed by courts with purpose of 
extending their benefits for protection of per- 
sons injured in course of their employment, and 
Court of Appeal must heed such legislative man- 
date, regardless of fact that it is invoked by an 
employer in an effort to bar an employee’s civil 
suit. West’s Ann.Labor Code, §§ 3201 et seq., 
3202. 

Gates v. Trans Video Corp., 155 Cal.Rptr. 

486, 93 Cal.App.3d 196. 


Cal.App. 2 Dist. 1978. An employer is gen- 
erally immune from tort liability because of 
exclusive compensation remedy provided to em- 
ployees by statute. West's Ann.Labor Code, 
8§ 3601(a), 3864. 

Arbaugh v. Procter & Gamble Mfg. Co., 145 

Cal.Rptr. 608, 80 Cal.App.3d 500. 


Cal.App. 2 Dist. 1977. Workman was spe- 
cial employee of company on whose premises 
he was working when, whether or not such 
company exercised control over him at all times 
on such premises, he admitted that such control 
was being exercised at time injury in question 
occurred; workmen’s sole remedy therefor was 
proceeding under Workers’ Compensation Law. 
Cal. Rules of Court, rule 1(c); West's Ann.Labor 
Code, § 3601 et seq. 

Thomas v. Edgington Oil Co., 140 Cal.Rptr. 

635, 73 Cal.App.3d 61. 


Cal.App. 2 Dist. 1972. Once jurisdiction of 
workmen’s compensation law has been properly 
invoked, it is exclusive. West's Ann.Labor 
Code, 88 3601, 4553. 

Balido v. Improved Machinery, Inc., 105 

Cal.Rptr. 890, 29 Cal.App.3d 633. 


Employee, who had received permanent 
disability benefits under workmen's compensa- 
tion for injuries on the job, had no cause of 
action against her employer for her injuries. 
West's Ann.Labor Code, §§ 3601, 4553. 

Balido v. Improved Machinery, Inc., 105 

Cal.Rptr. 890, 29 Cal.App.3d 633. 


Cal.App. 2 Dist. 1970. | Where _ plaintiff's 
employment posed an inherent health hazard 
and his employer provided annual medical ex- 
aminations including a chest X-ray and exami- 
nations for mutual benefit and convenience of 
both employer and employee, any aggravation 
of preexisting illness of plaintiff allegedly result- 
ing from negligent diagnostic treatment which 
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failed to diagnose progressive inflammatory in- 
filtrate of the right apex and progression of 
active tuberculosis of right upper lobe was com- 
pensable under workmen’s compensation law, 
and plaintiff was not entitled to recover dam- 
ages from employer and allegedly negligent fel- 
low employee. West's Ann.Labor Code, § 3600. 
Wickham v. North American Rockwell 
Corp., 87 Cal.Rptr. 563, 8 Cal.App.3d 

467. 


Cal.App. 2 Dist. 1963. Employee of part- 
nership injured in course and scope of her 
employment by negligence of partner could not 
maintain action to recover damages from negli- 
gent partner and exclusive jurisdiction was with 
Industrial Accident Commission. West's Ann. 
Corp.Code, §§ 15009, 15013-15015; West's 
Ann.Labor Code, 88 3359, 3601. 

Sonberg v. Bergere, 34 Cal.Rptr. 59, 220 

Cal.App.2d 681. 


Cal.App. 2 Dist. 1961. The Workmen's 
Compensation Act provides an exclusive and 
complete system of compensation for injuries to 
employees arising out of and in the course of 
their employment. 

Deauville v. Hall, 10 Cal.Rptr. 511, 188 

Cal.App.2d 535, certiorari denied 82 S.Ct. 
43, 368 U.S. 824, 7 L.Ed.2d 28. 


Cal.App. 2 Dist. 1959. Where dual em- 
ployment relationship exists, Industrial Accident 
Commission has exclusive jurisdiction to award 
compensation for injuries received in course of 
employment, and injured workman cannot 
maintain a common-law action for negligence 
against his special employer. West’s Ann.Labor 
Code, § 3601. 

Miller v. Long Beach Oil Development Co., 

334 P.2d 695, 167 Cal.App.2d 546. 


Cal.App. 2 Dist. 1956. If any reasonable 
doubts exist that any of the circumstances at- 
tending an injury carried an employee outside 
the scope of the compensation act, such doubt 
must be resolved in favor of the compensation 
coverage. , 

Scott v. Pacific Coast Borax Co., 294 P.2d 

1039, 140 Cal.App.2d 173. 


Cal.App. 2 Dist. 1952. Statutory require- 
ment of liberality of construction of the Work- 
men’s Compensation Act in favor of its applica- 
bility requires, where question is reasonably 
debatable, conclusion that injuries sustained by 
employee in course of his employment fall with- 
in purview of the Act and such rule is not 
altered because employee believes that he can 
establish negligence of employer and brings a 
civil suit for damages. West’s Ann.Labor Code, 
8 3202. 

Peterson v. Moran, 245 P.2d 540, 111 Cal. 

App.2d 766. 


If employee's injury falls within scope of 
the Workmen's Compensation Act, a proceeding 
thereunder constitutes employee's exclusive 
remedy. West's Ann.Labor Code, § 3202. 

Peterson v. Moran, 245 P.2d 540, 111 Cal. 

App.2d 766. 


Cal.App. 2 Dist. 1952. The Workmen's 
Compensation Act embodies a complete and 
exclusive code of laws on that subject, and is to 
be liberally construed with the purpose of ex- 
tending its benefits for the protection of persons 
injured in course of their employment, with the 
Act to be taken as a whole and scrutiny not to 
be confined to particular section under review, 
but all parts are to be read as connected whole, 
with every section to be given effect if possible. 
West’s Ann.Labor Code, § 4850. 

Hawthorn v. City of Beverly Hills, 245 P.2d 

352, 111 Cal.App.2d 723. 


Cal.App. 3 Dist. 1994. Injuries resulting 
from employee's termination may be subject to 
exclusive remedy provisions of workers’ com- 
pensation law. West's Ann. Cal.Labor Code 
§ 3602. 

Angell v. Peterson Tractor, Inc., 26 Cal. 

Rptr.2d 541, 21 Cal.App.4th 981, review 
denied. 


Workers’ compensation bargain involves 
trade-off between employer and employee, 
whereby employee gives up wider range of 
damages potentially available in tort in ex- 
change for relatively swift and certain payment 
of benefits without necessity of proving fault. 

Angell v. Peterson Tractor, Inc., 26 Cal. 

Rptr.2d 541, 21 Cal.App.4th 981, review 
denied. 


Underlying rationale for exceptions to 
workers’ compensation exclusivity lies in deter- 
mination that they are not risks reasonably 
encompassed within compensation bargain. 

Angell v. Peterson Tractor, Inc., 26 Cal. 

Rptr.2d 541, 21 Cal.App.4th 981, review 
denied. 


Scope of workers’ compensation bargain is 
determined by ascertaining conduct for which 
Legislature intended to provide remedies exclu- 
sively within workers’ compensation law. 

Angell v. Peterson Tractor, Inc., 26 Cal. 

Rptr.2d 541, 21 Cal.App.4th 981, review 
denied. 


Cal.App. 3 Dist. 1992. Language in excep- 
tion to workers’ compensation exclusivity rule, 
“provided for employee’s use’ indicates that 
product must be given or furnished to employee 
in order for employee to accomplish some task. 
West's Ann.Cal.Labor Code § 3602(b)(3). 

Behrens v. Fayette Manufacturing Co., 7 

Cal.Rptr.2d 264, 4 Cal.App.4th 1567, 
opinion modified, and review denied. 
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Turbine technician who was sent to repair 
turbine that her employer had manufactured 
and sold to third party did not come into 
contact with defective product as consumer so 
as to fall within exception to workers compen- 
sation exclusivity applicable if turbine had been 
“provided for employee's use” so as to permit 
employee's suit against employer arising from 
injuries employee suffered in attempting to lock 
off turbine; repair of turbine was employees 
primary objective of her job, and thus employee 
was not provided with wind turbine for her use. 
West's Ann.Cal.Labor Code § 3602(b)(3). 

Behrens v. Fayette Manufacturing Co., 7 

Cal.Rptr.2d 264, 4 Cal.App.4th 1567, 
opinion modified, and review denied. 


Cal.App. 3 Dist. 1991. Workers’ compen- 
sation is employee's exclusive remedy against 
employer when the employee is injured while 
acting within the course of his or her employ- 
ment, but workers’ compensation claim does 
not affect employee's right to bring an action 
against any person other than the employer, 
and certain coemployees, for damages proxi- 


mately resulting from the injury. West's 
Ann.Cal.Labor Code §§ 3600, 3601, 3852. 
Colombo v. State of California, 5 Cal. 


Rptr.2d 567, 3 Cal.App.4th 594, review 
denied. 


Cal.App. 3 Dist. 1985. An employee whose 
disability arises from injury incurred in course 
of employment is confined to workers’ compen- 
sation benefits against employer or its insurance 
carrier. 

Perry v. Heavenly Valley, 209 Cal.Rptr. 771, 

163 Cal.App.3d 495. 


Cal.App. 3 Dist. 1982. If duty flows solely 
from employment relationship and_ injury 
“arises out of’ and ‘‘during the course of” 
employment, then policy considerations behind 
exclusive remedy in workers’ compensation 
mandate that employer be immune from tort 
liability; if, however, additional concurrent duty 
flows from “‘extra’’ employer status or relation- 
ship that is distinct from that of employer- 
employee and invokes different set of obli- 
gations, then second capacity arises and em- 
ployer status is coincidental and employer 
should be treated as any third-party tort-feasor, 
not immune from common-law tort action. 
West’s Ann.Labor Code, §§ 3600, 3601. 

Williams v. International Paper Co., 181 

Cal.Rptr. 342, 129 Cal.App.3d 810. 


Cal.App. 3 Dist. 1981. Record maintained 
by fire district which indicated that injured 
volunteer fireman responded to and participat- 
ed in six fire calls during the month and was so 
engaged when the accident occurred was suffi- 
cient to satisfy requirement of section of Labor 
Code entitling fireman to workers’ compensa- 
tion that each member of any regularly orga- 


nized volunteer fire department be ‘‘registered”’ 
as an active fire-fighting member of such fire 
department, and therefore fireman's sole reme- 
dy for his injury was workers’ compensation 
proceedings. West's Ann.Labor Code, §§ 3361, 
3601. 

MacHado v. Hulsman, 173 Cal.Rptr. 842, 

119 Cal.App.3d 453. 


Cal.App. 3 Dist. 1975. Where recovery for 
injury of an employee comes within Workmen's 
Compensation Act, compensation agency has 
exclusive jurisdiction, and Superior Court may 
not entertain action for damages against em- 
ployer or carrier. West's Ann.Labor Code, 
§§ 3600, 3601, 3850, 3852, 5300. 

Williams v. State Compensation Ins. Fund, 

123 Cal.Rptr. 812, 50 Cal.App.3d 116. 


Cal.App. 3 Dist. 1972. With certain excep- 
tions, if one is injured while performing service 
growing out of and incidental to his employ- 
ment while acting in the course of that employ- 
ment and both employer and employee are 
subject to Workmen’s Compensation Act, em- 
ployee’s sole right of recovery as against his 
employer is pursuant to provisions of the Act 
and superior court is without jurisdiction and 
must leave parties to their remedies before 
Workmen’s Compensation Appeals Board. 
West's Ann.Labor Code, §§ 3300, 3351, 3600, 
4155, 5300. 

Edwards yv. City of Chico, 104 Cal.Rptr. 

481, 28 Cal.App.3d 148. 


Cal.App. 3 Dist. 1964. If injuries fall with- 
in scope of Workmen's Compensation Act, pro- 
ceeding thereunder constitutes exclusive reme- 
dy. West’s Ann.Const. art. 20, § 21. 

Lowman v. Stafford, 37 Cal.Rptr. 681, 226 

Cal.App.2d 31. 


Cal.App. 3 Dist. 1958. Where injury is 
within Workmen's Compensation Act, remedy 
provided thereby is exclusive of all other reme- 
dies. 

Deorosan v. Haslett Warehouse Co., 332 

P.2d 422, 165 Cal.App.2d 599. 


Cal.App. 4 Dist. 2001. Workers’ compen- 
sation system provides the only remedy against 
a public entity for a public employee who is 
injured in connection with firefighting activities. 

State v. The Superior Court (Wanda Nagel), 

105 Cal.Rptr.2d 499, 87 Cal.App.4th 
1409. 


Cal.App. 4 Dist. 2001. Exclusive remedy 
provisions of the Workers’ Compensation Act 
are intended to effectuate and implement the 
fundamental employment compensation —bar- 
gain said to underlie the workers’ compensation 
scheme; where the employee's injury is a result 
of conduct, whether in the form of discharge or 
otherwise, not seen as reasonably coming with- 
in the compensation bargain, a separate civil 
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action may lie. West’s Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300. 
Piscitelli v. Friedenberg, 105 Cal.Rptr.2d 
88, 87 Cal.App.4th 953. 


In determining whether a cause of action 
against an employer comes within the scope of 
workers’ compensation exclusivity, the Court of 
Appeal initially determines whether the alleged 
injury falls within the scope of the exclusive 
remedy provisions. West's Ann.Cal.Labor Code 
8§ 3600(a), 3602, 5300. 

Piscitelli v. Friedenberg, 105 Cal.Rptr.2d 

88, 87 Cal.App.4th 953. 


Where the alleged injury is ‘collateral to or 
derivative of an injury compensable by the ex- 
clusive remedies of the Workers’ Compensation 
Act, a cause of action predicated on that injury 
may be subject to the exclusivity bar; otherwise, 
the cause of action is not barred. West's 
Ann.Cal.Labor Code 8§ 3600(a), 3602, 5300. 

Piscitelli v. Friedenberg, 105 Cal.Rptr.2d 

88, 87 Cal.App.4th 953. 


If the alleged injury falls within the scope of 
the exclusive remedy provisions of the Workers’ 
Compensation Act, then courts consider wheth- 
er the alleged acts or motives that establish the 
elements of the cause of action fall outside the 
risks encompassed within the compensation 
bargain. West's Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300. 

Piscitelli v. Friedenberg, 105 Cal.Rptr.2d 

88, 87 Cal.App.4th 953. 


Where the acts are a “normal” part of the 
employment relationship, or workers’ compen- 
sation claims process, or where the motive 
behind these acts does not violate a fundamen- 
tal policy of state, then the cause of action is 
barred by workers’ compensation statute's ex- 
clusive remedy provisions; if not, then it may go 
forward. West's Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300. 

Piscitelli v. Friedenberg, 105 Cal.Rptr.2d 

88, 87 Cal.App.4th 953. 


Workers’ compensation statutes’ exclusive 
remedy provisions apply only in cases of indus- 
trial personal injury or death, and the workers’ 
compensation system subsumes all statutory 
and tort remedies otherwise available for such 
injuries. West's Ann.Cal.Labor Code §§ 3208, 
3600(a). 

Piscitelli v. Friedenberg, 105 Cal.Rptr.2d 

88, 87 Cal.App.4th 953. 


Cal.App. 4 Dist. 1998. A claim for wrong- 
ful termination in violation of public policy is 
one type of claim that is not barred by the 
exclusive remedy provisions of the Workers’ 


Compensation Act. West’s Ann.Cal.Labor Code 
§ 3601. 
Kovatch v. California Cas. Management 
Co., 77 Cal.Rptr.2d 217, 65 Cal.App.4th 
1256, review denied. 


Cal.App. 4 Dist. 1998. With certain statu- 


‘tory and judicial exceptions, a compensation 


claim under California Workers’ Compensation 
Act (CWCA) provides exclusive remedy against 
an employer for work-related injury or death. 
West’s Ann.Cal.Labor Code § 3200 et seq. 
Lenane v. Continental Maritime of San Die- 
fey, hie, G2 Cailliyore el UPL, oil (ERIk 
App.4th 1073, review denied, certiorari 
denied 119 S.Ct. 513, 525 U.S. 1002, 142 
L.Ed.2d 425. 


Legal theory supporting workers’ compen- 
sation benefits as exclusive remedy against em- 
ployer for injuries sustained in course of em- 
ployment is a presumed compensation bargain, 
pursuant to which employer assumes liability 
without regard to fault in exchange for limita- 
tions on amount of liability, and employee is 
afforded relatively swift and certain benefits 
without having to prove fault but gives up wider 
range of damages potentially available in tort. 
West's Ann.Cal.Labor Code § 3602(a). 

Lenane v. Continental Maritime of San Die- 
go, Inco. CalbRptp2d e121 ole Gall 
App.4th 1073, review denied, certiorari 
denied 119 S.Ct. 513, 525 U.S. 1002, 142 
L.Ed.2d 425. 


Cal.App. 4 Dist. 1998. Exclusive remedy 
provisions of Workers’ Compensation Act 
barred employee's causes of action against for- 
mer employer for breach of contract and breach 
of implied covenant of good faith and fair deal- 
ing, arising from her termination due to stress 
disorder that was allegedly caused by work 
environment; those causes of action sought 
damages for alleged discrimination based on a 
work-related injury. West's Ann.Cal.Labor 
Code § 132a. 

Muller v. Automobile Club of So. California, 

71 Cal.Rptr.2d 573, 61 Cal.App.4th 431, 
review denied. 


Cal.App. 4 Dist. 1996. As general rule, em- 
ployee injured in course of employment is limit- 
ed to remedies available under Workers’ Com- 
pensation Act. West's Ann.Cal.Labor Code 
§ 3602 et seq. 

Hughes Aircraft Co. v. Superior Court, 52 

Cal.Rptr.2d 514, 44 Cal.App.4th 1790, as 
modified. 


Cal.App. 4 Dist. 1994. Employer cannot 
be sued in tort for employee's work-related 
injury; instead, regardless of fault, employer's 
sole liability is for workers’ compensation bene- 
fits paid, although employee may sue any other 
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responsible person for damages resulting from 
injury. 

Hernandez v. Badger Construction Equip- 
ment Co., 34 Cal.Rptr.2d 732, 28 Cal. 
App.4th 1791, review denied, certiorari 
denied 115 S.Ct. 1694, 514 U.S. 1065, 
1S GP OR Xe IXe Moet y 


Cal.App. 4 Dist. 1991. — Exclusivity provi- 
sions in Workers’ Compensation Act did not 
apply to preclude employee's third-party action 
for negligent spoliation of evidence against em- 
ployer; action asserted tortious conduct by em- 
ployer after accident which caused compensa- 
ble injury to plaintiff, and damages alleged 
concerned damages in nature of irreparable 
disruption of plaintiffs’ third-party action 
against automobile manufacturer for strict lia- 
bility, negligence and breach of warranty. 
West's Ann.Cal.Labor Code §§ 3201 et seq., 
3600. 

Coca-Cola Bottling Co. v. Superior Court, 

286 Cal.Rptr. 855, 233 Cal.App.3d 1273, 
review denied. 


Cause of action by employee against his or 
her employer for the negligent spoliation of 
evidence needed by the employee in his or her 
civil action against third parties is not barred as 
a matter of law by the exclusive remedy provi- 
sions of the Workers’ Compensation Act, even 
though the missing evidence was also related to 
employee's personal injuries, insofar as such 
evidence may establish the cause of the occur- 
rence resulting in the injuries and the extent of 
such injuries, which injuries were covered by 
the exclusive remedy provisions. West's 
Ann.Cal.Labor Code § 3600. 

Coca-Cola Bottling Co. v. Superior Court, 

286 Cal.Rptr. 855, 233 Cal.App.3d 1273, 
review denied. 


Cal.App. 4 Dist. 1991. Emotional distress 
allegedly inflicted on chief executive officer was 
directly related to conditions of his termination 
and was therefore within ambit of workers’ 
compensation exclusive remedy, even if parts of 
conduct occurred after CEO’s final official day 
on the payroll and even if conduct was motivat- 
ed by employer’s desire to extract waiver of 
CEO's ability to sue for wrongful termination; 
temporal sequence of events was not conclusive 
test of whether injury arose out of employment 
relationship, employer's subjective motivation 
for his conduct was irrelevant, and the only 
evidence of employer’s conduct giving rise to 
emotional distress was statement that involun- 
tary resignation could reflect negatively on fu- 
ture job references. 

Horn v. Bradco Internat., Ltd., 283 Cal. 

Rptr. 721, 232 Cal.App.3d 653. 


Cal.App. 4 Dist. 1991. In adjudicating 
whether claim falls within workers’ compensa- 
tion system, all doubt should be resolved in 


favor of finding jurisdiction within workers’ 
compensation system. 
Mitchell v. Scott Wetzel Services, Inc., 278 
Cal.Rptr. 474, 227 Cal.App.3d 1474. 


Exclusivity of remedies under Workers’ 
Compensation Act extended to actions for loss 
of consortium. West's Ann.Cal.Labor Code 
§ 3200 et seq. 

Mitchell v. Scott Wetzel Services, Inc., 278 

Cal.Rptr. 474, 227 Cal.App.3d 1474. 


Cal.App. 4 Dist. 1987. Former state high- 
way traffic officer, who claimed he was forced 
into or took disability retirement as a result of 
employer harassment at workplace, was not 
entitled to maintain claim in court for intention- 
al infliction of emotional distress as exclusive 
remedy for such injuries was provided for by 
Workers’ Compensation Act; separate cause of 
action in court would exist only if allegations 
encompassed nonphysical distress, which is out- 
side operation of Workers’ Compensation Act. 
West's Ann.Cal.Labor Code § 4800 et seq. 

Valenzuela v. State of California, 240 Cal. 

Rptr. 45, 194 Cal.App.3d 916. 


Cal.App. 4 Dist. 1987. City failed to estab- 
lish that exclusive remedy bar of Workers’ Com- 
pensation Act barred former employee’s claim 
for emotional distress arising out of his termi- 
nation. West's Ann.Cal.Labor Code § 3601. 

Green v. City of Oceanside, 239 Cal.Rptr. 

470, 194 Cal.App.3d 212, review denied. 


Cal.App. 4 Dist. 1987. Workers’ compen- 
sation is sole remedy for employee injured by 
employer's failure to provide safe work place. 

Spratley v. Winchell Donut House, Inc., 

234 Cal.Rptr. 121, 188 Cal.App.3d 1408. 


Action for damages alleging employer's tor- 
tious breach of implied covenant of good faith 
and fair dealing was barred by exclusivity provi- 
sion of Workers’ Compensation Act where em- 
ployee sought to recover for injuries sustained 
during robbery on theory that employer had 
falsely represented that it was providing safe 
work place. West's Ann.Cal.Labor Code 
§ 3602. 

Spratley v. Winchell Donut House, Inc., 

234 Cal.Rptr. 121, 188 Cal.App.3d 1408. 


Cal.App. 4 Dist. 1984. Exclusive remedy 
principle limiting an injured employee to work- 
ers’ compensation benefits extends no further 
than to the employer with the right to control 
the employee, and such right to control is a 
question of fact to be measured by consider- 
ations such as who holds the right to discharge 
and responsibility to pay the employee. West's 
Ann.Cal.Labor Code § 3601(a). 

Shields v. County of San Diego, 202 Cal. 

Rptr. 30, 155 Cal.App.3d 103. 
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Cal.App. 4 Dist. 1980. Newspaper report- 
er, who brought action against officials of his 
employer alleging conspiracy to inflict emotion- 
al distress, was not relegated to exclusive reme- 
dy of the Workers’ Compensation Act by reason 
of his allegation of bodily injury. West's 
Ann.Labor Code, § 3601. 

Lagies v. Copley, 168 Cal.Rptr. 368, 110 

Cal.App.3d 958. 


Cal.App. 4 Dist. 1978. Existence of a non- 
compensable injury does not, by itself, abrogate 
the exclusive remedy provisions of the Workers’ 
Compensation Act. West's Ann.Labor Code, 
§ 3200 et seq. 

Renteria v. County of Orange, 147 Cal.Rptr. 

447, 82 Cal.App.3d 833. 


Cal.App. 4 Dist. 1977. Provisions of Work- 
ers’ Compensation Law foreclosed plaintiff from 
suing his employer for injuries sustained while 
assisting in servicing of printing press and, 
assuming that repair specialist sent by defen- 
dant to service press became a special employee 
of plaintiff's employer, thereby becoming a 
coemployee of plaintiff, plaintiff was foreclosed 
from suing repair specialist as well, but in 
absence of an employment relationship between 
plaintiff and defendant, plaintiff's right to main- 
tain his action against defendant remained in- 
tact whether or not a special employment rela- 
tionship between repair specialist and plaintiff's 
employer existed. West's Ann.Labor Code, 
8§ 3601, 3602, 3852. 

Campbell v. Harris-Seybold Press Co., 141 

Cal.Rptr. 55, 73 Cal.App.3d 786. 


Cal.App. 4 Dist. 1976. Where an employ- 
ee’s injuries are compensable under Workers’ 
Compensation Act, right of employee to recover 
benefits provided by Act is his exclusive remedy 
against employer. West's Ann.Labor Code, 
8§ 3600, 3601. 

Eckis v. Sea World Corp., 134 Cal.Rptr. 

183, 64 Cal.App.3d 1. 


Rule requiring liberal. construction of 
Workers’ Compensation Act in favor of its appli- 
cability applies in civil suits as well as in com- 
pensation proceedings, and rule is not altered 
because employee believes that he can establish 
negligence on part of his employer. West's 
Ann.Labor Code, §§ 3202, 3600, 3601. 

Eckis v. Sea World Corp., 134 Cal.Rptr. 

183, 64 Cal.App.3d 1. 


Where a reasonable doubt exists as to 
whether an act of an employee is contemplated 
by the employment, or as to whether an injury 
occurred in the course of the employment, sec- 
tion of Workers’ Compensation Act requires 
courts to resolve doubt against right of employ- 
ee to sue for civil damages and in favor of 


applicability of Compensation Act. West's 
Ann.Labor Code, § 3202. 
Eckis v. Sea World Corp., 134 Cal.Rptr. 


183, 64 Cal.App.3d 1. 


Where employee, who normally performed 
secretarial duties, was injured on employer's 
premises during regular working hours when, 
at the request of her employer, she attempted to 
ride killer whale while wearing a bikini so that 
employer could have publicity photographs tak- 
en and where such activity was of service to 
employer and benefited employer's business, 
conditions imposing liability on employer for 
compensation under Workers’ Compensation 
Act section were met as matter of law, thus 
making recovery under Act employee's exclusive 
remedy and precluding civil suit against em- 
ployer. West's Ann.Labor Code, §§ 3600, 3601. 

Eckis v. Sea World Corp., 134 Cal.Rptr. 

183, 64 Cal.App.3d 1. 


Cal.App. 5 Dist. 2001. When the miscon- 
duct attributed to the employer is actions which 
are a normal part of the employment relation- 
ship, such as demotions, promotions, criticism 
of work practices, and frictions in negotiations 
as to grievances, an employee suffering emo- 
tional distress causing disability may not avoid 
the workers’ compensation exclusivity provi- 
sion. West’s Ann.Cal.Labor Code § 3602. 

Lenk v. Total-Western, Inc., 108 Cal. 

Rptr.2d 34, 89 Cal.App.4th 959, review 
filed. 


In determining whether an employee's 
claim for emotional distress damages falls un- 
der workers’ compensation exclusivity doctrine, 
the focus is on whether the conduct complained 
of was a normal risk of the employment rela- 
tionship. West’s Ann.Cal.Labor Code § 3602. 

Lenk v. Total-Western, Inc., 108 Cal. 

Rptr.2d 34, 89 Cal.App.4th 959, review 
filed. 


Cal.App. 5 Dist. 1997. Nonnegligent joint 
venture is not liable where member of joint 
venture negligently injures member’s employee 
and member of joint venture has provided cov- 
erage under Workers’ Compensation Act. 

Orosco v. Sun-Diamond Corp., 60 Cal. 

Rptr.2d 179, 51 Cal.App.4th 1659, re- 
hearing denied, and review denied. 


Cal.App. 5 Dist. 1991. Workers’ compen- 
sation is not the exclusive remedy when conduct 
complained of on part of employer cannot be 
viewed as risk of employment. West's Ann.Cal. 
C.C.P. § 377; West's Ann.Cal.Labor Code 
§ 3201 et seq. 

Lopez v. Sikkema, 280 Cal.Rptr. 7, 229 

Cal.App.3d 31. 


If conduct complained of cannot be reason- 
ably viewed as risk of employment, exclusive 
remedy provisions of workers’ compensation 
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law does not bar cause of action. West’s Ann. 
Cal.C.C.P. § 377; West’s Ann.Cal.Labor Code 
§ 3201 et seq. 
Lopez v. Sikkema, 280 Cal.Rptr. 7, 229 
Cal.App.3d 31. 


Cal.App. 5 Dist. 1989. Workers’ compen- 
sation was not exclusive remedy of employee 
who alleged that employment discrimination 
she suffered in violation of statute resulted in 
emotional distress precluding her from _ re- 
turning to work; though employee applied for 
and received workers’ compensation benefits 
due to cumulative stress sustained while she 
was employed by defendant, benefits did not 
address employer's separate liability for dis- 
crimination. West's Ann.Cal.Gov.Code § 12900 
et seq.; West's Ann.Cal.Labor Code § 3601(a). 

Meninga v. Raley’s, Inc., 264 Cal.Rptr. 319, 

216 Cal.App.3d 79. 


Cal.App. 5 Dist. 1985. Employers should 
not be allowed to use public policy behind 
workers’ compensation as shield against tort 
liability for outrageous, nonwork-related con- 
duct. West’s Ann.Cal.Labor Code §§ 3600, 
3601, 3601(a)(1). 

Young v. Libbey-Owens Ford Co., 214 Cal. 

Rptr. 400, 168 Cal.App.3d 1037, review 
denied. 


Cal.App. 5 Dist. 1983. Fact that statutory 
definition of workers’ compensation insurer in- 
cludes a self-insured employer makes legislation 
regarding insurers applicable to such employ- 
ers; it does not make statutory sections which 
grant employers immunity from suit inapplica- 
ble to such employers. West’s Ann.Cal.Labor 
Code §§ 3211, 3600, 3601. 

Gallo Glass Co. v. Superior Court, 

Cal.Rptr. 23, 148 Cal.App.3d 485. 


196 


Where alleged tortious conduct on part of 
self-insured employer in requiring employee to 
sign a return to work form occurred at employ- 
ee’'s place of employment that he was there 
upon his employer's direction, employer had 
statutory immunity from employee's action 
against it for fraudulent investigation of his 
compensation claim, and employee's wife's ac- 
tion for loss of consortium was also barred. 
West's Ann.Cal.Labor Code 8§ 3600, 3601. 

Gallo Glass Co. v. Superior Court, 

Cal.Rptr. 23, 148 Cal.App.3d 485. 


196 


Cal.App. 5 Dist. 1970. Where there is both 
a general and a special employment relation- 
ship, injured workman can look to both employ- 
ers for compensation benefits but ordinarily is 
barred from maintaining an action for damages 
against either employer. West's Ann.Labor 
Code, § 3601. 

Oxford v. Signal Oil & Gas Co., 90 Cal. 

Rptr. 700, 12 Cal.App.3d 403. 


Decedents who were killed as result of 
explosion of spent caustic tank while working 
on job to which they were assigned by alleged 
special employer's foreman who had control of 
details of work and who, if dissatisfied with 
decedents’ services, could have terminated em- 
ployment by notifying decedents’ general em- 
ployer had special employment relationship 
with alleged special employer, and decedents’ 
heirs who received death benefit awards against 
decedents’ general employer pursuant to Work- 
men’s Compensation Law could not maintain 
wrongful death action against special employer. 
West’s Ann.Labor Code, § 3601. 

Oxford v. Signal Oil & Gas Co., 90 Cal. 

Rptr. 700, 12 Cal.App.3d 403. 


Contractual provisions requiring dece- 
dents’ general employer to maintain decedents 
on payroll, to provide workmen’s compensation 
insurance for them, to indemnify alleged spe- 
cial employer for any liability resulting from 
employment and to assume any tax relating to 
unemployment insurance did not preclude exis- 
tence of special employment relationship bar- 
ring wrongful death action against either spe- 
cial or general employer when workmen’s 
compensation benefits are available against ei- 
ther employer. West's Ann.Labor Code, 
§ 3601. 

Oxford v. Signal Oil & Gas Co., 90 Cal. 

Rptr. 700, 12 Cal.App.3d 403. 


Cal.App. 6 Dist. 1989. Former employee's 
cause of action for intentional infliction of emo- 
tional distress was barred by workers’ compen- 
sation exclusivity where psychic injury was al- 
leged to be direct result of actions of difficult 
and abusive supervisor and assignment to work- 
place with unpleasant and physically difficult 
conditions. West's Ann.Cal.Labor Code 
§ 3601(a). 

Panopulos v. Westinghouse Electric Corp., 

264 Cal.Rptr. 810, 216 Cal.App.3d 660, 
review denied. 


Workers’ compensation exclusivity provi- 
sion barred any civil damages based upon for- 
mer employee's injuries while he remained on 
job, as well as any damages already compensat- 
ed in workers’ compensation proceedings, in 
contractual action against employer for con- 
structive discharge, but other postresignation 
damages were not preempted to the extent they 
were unrelated to compensable injury or dis- 
ability; employee could seek to recover addi- 
tional salary and fringe benefits he would have 
earned until normal retirement and increased 
pension benefits from normal as opposed to 
early retirement. 

Panopulos v. Westinghouse Electric Corp., 

264 Cal.Rptr. 810, 216 Cal.App.3d 660, 
review denied. 


For legislative history of cited statutes, see West’s Annotated California Codes 


2084 WORKERS’ COMPENSATION 


44A Cal D 2d—296 


For later cases see same Topic and Key Number in Pocket Part 


Law Rev. 1997. Outside the “‘Compensa- 
tion Bargain:”’ Protecting the Rights of Workers 
Disabled on the Job to File Suits for Disability 
Discrimination. Ellyn Moscowitz. 

37 Santa Clara L. Rev. 587. 


Law Rev. 1991. Fraudulent concealment 
claims. Steven L. Hoch. 
14 L.A.Law. 34 (Nov. 1991). 


Law Rev. 1986. Post-employment failure 
to warn: A viable means of circumventing the 
exclusive remedy rule? Mark R. Jensen. 

17 Pacific L.J. 1477. 


Law Rev. 1983. Workers’ compensation— 
A new approach to an old system. 
3 Cal.Lawyer No. 2, p. 40. 


Law Rev. 1983. Punishment and deter- 
rence: Comparative study of tort liability for 
punitive damages under no-fault compensation 
legislation. 

16 U.C.D.Law Rev. 231. 


Law Rev. 1982. Indemnity clauses and 
workers’ compensation: A proposal for preserv- 
ing the employer’s limited liability. Mark C. 
Zebrowski. 

70 Calif. L. Rev. 1421. 


Law Rev. 1982. An analysis of Johns-Man- 
ville Products Corp. v. Superior Court: Recov- 
ery by an employee against an employer for 
fraudulent conduct. Cynthia K. Thornton. 

33 Hastings LJ, 1227. 


Law Rev. 1982. Bell v. Industrial Vangas: 
The employer-manufacturer and dilemma _ of 
dual capacity. Glen R. Olson. 

34 Hastings L.J. 461. 


Law Rev. 1981. The exclusive remedy of 
workers’ compensation for intentional torts of 
the employer: Johns-Manville Products v. Supe- 
rior Court. 

STONE MR. 270 


Law Rev. 1981. Must corporations foot 
the bill for the stress-wrecked employee? Two 
lawsuits seek to move corporate liability for 
damages from stressful working conditions out 
from under the workers’ compensation umbrel- 
la. 

1 Cal.Lawyer No. 2, p. 32. 


Law Rev. 1981.  Johns-Manville 
Corp. v. Superior Court: The 
remedy rule. 

33 Hastings L.J. 263. 


Products 
not-so-exclusive 


Law Rev. 1981. Jolns-Manville v. Superior 
Court: Employee's right to sue employer for 
aggravating an industrial disease. 

14 U.C.D.Law Rev. 767. 


Law Rev. 1981. Johns-Manville Products 
Corp. v. Superior Court: Intentional aggrava- 


tion of injury as an exception to exclusive work- 
ers’ compensation remedies. 
691C Ra 1230: 


Law Rev. 1980. Civil action against em- 
ployer and fellow employees for intentional tort 
not barred by exclusive remedy provision of 


_ Compensation Act. 


12 U.West L.A.L.Rev. 125. 


Law Rev. 1980. Sexual harassment in the 
workplace: A practitioner’s guide to tort ac- 
tions. 

10 Golden Gate L.Rev. 879. 


Law Rev. 1970. | Workmen’s compensa- 
tion: The impact of the Witt v. Jackson Rule of 
the Law of Third Party Settlements. 

17 U.C.L.A.Law R. 651. 


Law Rev. 1962. Right of employer obligat- 
ed to compensate injured workman against 
third party tort-feasors. 

50 Cal sowie 


Law Rev. 1954. Workmen's compensation 
trends, dovetailing common law rights with 
compensation protection, tort liability of em- 
ployer to employee or employee's dependents. 

AIGNER S59. 


Law Rev. 1952. Wife’s cause of action for 
loss of consortium as barred by the Longshore- 
man’s Compensation Act. 

25 So.Cal.L.R. 144. 


Law Rev. 1952. Federal Employees Com- 
pensation Act held exclusive remedy for seamen 
injured on government owned vessels. 

4 Stan.L.R. 297. 


©=2085. Federal acts. 


Library references 


C.J.S. Workmen's Compensation § 918 et 
seq. 


U.S.Cal. 1991. Longshore and Harbor 
Workers’ Compensation Act (LHWCA) does not, 
as matter of law, provide exclusive remedy for 
all harbor workers, inasmuch as LHWCA’s ex- 
clusive remedy provision does not include ‘“‘a 
master or member of a crew of any vessel,” 
which phrase is ‘‘refinement’’ of term ‘‘seaman”’ 
as used in Jones Act. Longshore and Harbor 
Workers’ Compensation Act, §§ 2(3), 2(3)(G), 
5(a), as amended, 33 U.S.C.A. §§ 902(3), 
902(3)(G), 905(a); Jones Act, 46 App.U.S.C.A. 
§ 688(a). 

Southwest Marine, Inc. v. Gizoni, 112 S.Ct. 

486, 502 U.S. 81, 116 L.Ed.2d 405. 


C.A.9 (Cal.) 1995. Federal Employees 
Compensation Act (FECA) provides exclusive 
remedy against federal government for federal 
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employees 
§ 8116(c). 
Lance v. U.S., 70 F.3d 1093. 


injured satel workey 5. /ULSO.A. 


Volunteer worker at Veteran’s Administra- 
tion (VA) hospital was ‘“‘employee"” of federal 
government for purposes of Federal Employees 
Compensation Act (FECA). Sy MURS OWA 
§ 8116(c); 38 U.S.C.A. § 513. 

Lance v. U.S., 70 F.3d 1093. 


Medical malpractice action brought under 
Federal Tort Claims Act (FTCA) by volunteer 
employee at Veteran’s Administration (VA) hos- 
pital who received treatment at hospital after he 
was injured while at work was barred by Feder- 
al Employees Compensation Act (FECA), even 
though action was based not on injury suffered 
at work but on medical malpractice arising out 
of injury. 5 U.S.C.A. § 8116(c); 28 U.S.C.A. 
§§ 1346(b), 2671 et seq. 

Lance v. U.S., 70 F.3d 1093. 


Federal Employees Compensation Act 
(FECA) was enacted by Congress to give federal 
employees smaller but more certain and less 
costly recoveries in exchange for right to sue 
government in tort. 5 U.S.C.A. § 8101 et seq. 

Lance v. U.S., 70 F.3d 1093. 


When Congress gave federal employees 
right to recover for injury under Federal Em- 
ployees Compensation Act (FECA), it took away 
right of employees to sue government in tort for 
medical malpractice arising out of injury as well 
as for injury itself. 5 U.S.C.A. § 8101 et seq. 

Lance v. U.S., 70 F.3d 1093. 


C.A.9 (Cal.) 1994. Under LHWCA, long- 
shore workers’ employer, the  stevedore,is 
shielded from liability beyond payment of statu- 
tory benefits. Longshore and Harbor Workers’ 
Compensation Act, §§ 1-51, as amended, 33 
U.S.C.A. 8§ 901-950. 

Thomas v. Newton Intern. Enterprises, 42 

F.3d 1266. 


C.A.9 (Cal.) 1990. Person whose work in- 
volves ship repair is not necessarily restricted to 
coverage under Longshore and Harbor Work- 
ers’ Compensation Act; if such person is “‘sea- 
man” he may be covered by Jones Act. Jones 
Act, 46 U.S.C.A.App. § 688; Longshore and 
Harbor Workers’ Compensation Act, § 1 et seq., 
33 U.S.C.A. § 901 et seq. 

Gizoni v. Southwest Marine Inc., 909 F.2d 
385, certiorari granted in part 111 S.Ct. 
1071)°498' U.S. 1119, 112 L.Ed.2d 1176, 
affirmed 112 S.Ct. 486, 502 U.S. 81, 116 
L.Ed.2d 405, appeal after remand 56 
F.3d 1138, certiorari denied 116 S.Ct. 
381, 516 U.S. 944, 133 L.Ed.2d 304. 


C.A.9 (Cal.) 1990. District court had juris- 
diction to hear Federal Tort Claims Act claim by 
army civilian employee for negligent infliction 


of emotional distress resulting from supervisor's 
alleged sexual advances, as that claim was not 
cognizable under Federal Employee Compensa- 
HOM SACt eee ) US. GAS LS los 28 UESiCsAy 

§§ 1346(b), 2671 et seq. 
Sheehan v. U.S., 896 F.2d 1168, 107 A.L.R. 
Fed. 297, opinion amended 917 F.2d 424. 


C.A.9 (Cal.) 1982. As a result of 1972 
amendments to the Longshoremen’s and Har- 
bor Workers’ Compensation Act, an injured 
longshoreworker may no longer hold vessel 
strictly liable for unseaworthy condition that is 
injurious but not result of vessel’s negligence. 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act, § 5 as amended 33 U.S.C.A. § 905. 

Subingsubing v. Reardon Smith Line, Ltd., 

682 F.2d 779. 


C.A.9 (Cal.) 1981. No longshoreman, 
whether publicly or privately employed, can 
bring an unseaworthiness action. Longshore- 
men’s and Harbor Workers’ Compensation Act, 
88 1 et seq., 3(a)(2), 5, 5(b) as amended 33 
U.S.C.A. 8§ 901 et seq., 903(a)(2), 905, 905(b). 

Normile v. Maritime Co. of Philippines, 643 

F.2d 1380. 


C.A.9 (Cal.) 1979. The enactment of the 
Federal Employees’ Compensation Act and the 
extension of its benefits to nonfederal officers 
provided exclusive remedy for injuries suffered 
by such officers while participating in federal 
law enforcement activities, and thus city, as 
subrogee of local enforcement officer, could 
recover only what officer himself could have 
recovered under that Act, so that city, as subro- 
gee, had no cause of action against United 
States under Federal Tort Claims Act. 28 
UES'GAlS 2674-5 USiGA. Ss e1ole 

City of Whittier v. U. S. Dept. of Justice, 

598 F.2d 561. 


C.A.9 (Cal.) 1969. Plaintiff federal govern- 
ment employee who was injured as result of 
negligence of another fellow employee while 
driving motor vehicle within scope of employ- 
ment has as his exclusive remedy the provisions 
of Federal Einployees’ Compensation Act. 5 
U.S.C.A. §§ 8101 et seq., 8116(c). 

Noga v. U. S., 411 F.2d 943, certiorari 

denied 90 S.Ct. 104, 396 U.S. 841, 24 
L.Ed.2d 92. 


C.A.9 (Cal.) 1968. Where Congress has 
provided a form of administrative compensation 
for government employees injured in perfor- 
mance of their duties, the availability of such a 
remedy precludes recourse to a tort suit against 
government. 

U.S. v. Lee, 400 F.2d 558, certiorari denied 

BOVSiCh 691393 Uris; 1053.20 Inkdi2d 
695. 


C.A.9 (Cal.) 1961. The Federal Employees’ 
Compensation Act provides the sole remedy 
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against the United States for injured employees 
of the United States. Federal Employees’ Com- 
pensation Act, § 7(b) as amended 5 U.S.C.A. 
§ 757(b). 
U. S. v. Weyerhaeuser S. S. Co., 294 F.2d 
179, certiorari granted 82 S.Ct. 688, 369 
WES, iO), 7 Teleicl Ach Gilil, weeds Gs) 
SHC, S26, BIA Was, S27, MO) Walexel tet aly 
recalled 83 S.Ct. 1861, 374 U.S. 820, 10 
L.Ed.2d 1049. 


C.A.9 (Cal.) 1959. Civilian employee of 
Cafeteria System, organized and operated under 
Navy Civilian Personnel Instruction for purpose 
of supplying food to Naval Yard personnel, who 
sustained injury when he fell in Commissioned 
Officers’ Mess at Naval Shipyard in California 
where he was covered by workmen's compensa- 
tion, was at the time of his injury a federal 
employee and was precluded from bringing an 
action under the Federal Tort Claims Act. 5 
U.S.C.A. 8§ 150k, 150k-1; Longshoremen’s and 
Harbor Workers’ Compensation Act, § 1 et seq., 
33 U.S.C.A. § 901 et seq.; 28 U.S.C.A. 8§ 1291, 
1346(b). 

U. S. v. Forfari, 268 F.2d 29) certiorari 

denied 80 S.Ct. 211, 361 U.S. 902, 4 
Bd 2dS7 


Federal statute making civilian employees 
compensated from nonappropriated funds of 
Army, Air Force, Navy and Marine Corps not 
subject to laws administered by Civil Service 
Commission and statute making the Longshore- 
men’s and Harbor Workers’ Compensation Act 
applicable to such civilian employees, renders 
inapplicable civil service control over such em- 
ployees and places financial burden of compen- 
sation insurance for such employees on the 
nonappropriated fund activities rather than on 
the federal government. 5 U.S.C.A. §8§ 150k, 
150k-1; Longshoremen’s and Harbor Workers’ 
Compensation Act, § 1 et seq., 33 U.S.C.A. § 901 
et seq. 

U. S. v. Forfari, 268 F.2d 29, certiorari 

denied) 80)S:Ct, 21) 361" U:Si 902), 4 
alBal PXeh WSY7/, 


C.A.9 (Cal.) 1953. Heirs of work-a-way 
who lost his life when on a transport which ran 
onto reefs off an island should have brought 
action for his death under Federal Employees’ 
Compensation Act and could not bring action 
pursuant to Suits in Admiralty Act and Public 
Vessels Act, since Federal Employees’ Compen- 
sation Act was exclusive remedy for civilian 
seaman on public vessels. Federal Employees’ 
Compensation Act, § 1 et seq., 5 U.S.C.A. § 751 
et seq.; Act Oct. 14, 1949, § 303(g), 5 U.S.C.A. 
§ 757 note; Suits in Admiralty Act, § 1 et seq., 
46 U.S.C.A. § 741 et seq.; Public Vessels Act, 
§ 1 et seq., 46 U.S.C.A. § 781 et seq. 

U. S. v. Firth, 207 F.2d 665. 


C.D.Cal. 1978. While the 1972 amend- 
ments to the Longshoremen’s and Harbor 
Workers’ Compensation Act eliminated a long- 
shoreman’s cause of action against a vessel for 
breach of the warranty of seaworthiness and in 
return provided the longshoreman with vastly 
increased compensation benefits recoverable 
from his stevedore employer regardless of fault, 
the Act reserved to the longshoreman a cause of 
action for negligence against the shipowner. 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act, § 5(b)_as amended 33 U-S.C.A. 
§ 905(b). 

Murphy v. National Shipping Corp. of Paki- 

stan, 459 F.Supp. 1173. 


C.D.Cal. 1975. Congress enacted exclusive 
remedy provisions of Longshoremen’s and Har- 
bor Workers’ Compensation Act to overcome 
resistance to raising the level of compensation 
benefits payable to an injured longshoreman by 
his employer. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 5(b) as amended 
33 U.S.C.A. § 905(b). 

Streatch v. Associated Container Transp., 

Ltd, 388 F:Supp. 935, 29 ALR. Fed. 
(hile 


C.D.Cal. 1967. Libelants suing under 
Death on the High Seas Act for deaths of 
decedents who had been employed on United 
States Military Bases and hence were covered 
by Defense Base Act which provides that reme- 
dy therein is exclusive were not entitled to add 
decedents’ employer as additional defendant 
even if statute of limitations had not run in 
employer's favor, since under the Defense Base 
Act, the employer was immune from suit. 
Death on the High Seas Act, §§ 1-8, 3, 46 
U.S.C.A. §§ 761-768, 763; Defense Base Act, 
§ l(c), 42 U.S.C.A. § 1651(c). 

Storey v. Garrett Corp., 43 F.R.D. 301. 


N.D.Cal. 1989. Longshore and Harbor 
Workers’ Compensation Act provided exclusive 
remedy for injured longshoreman against vessel 
operator. Longshore and Harbor Workers’ 
Compensation Act, §8§ 2(b), 5(b), 33 U.S.C.A. 
8§ 902(21), 905(b). 

Salvato v. Hakko Maritime 

F.Supp. 1443. 


Corps, sis 


N.D.Cal. 1977. Under provisions of Long- 
shoremen’s and Harbor Workers’ Compensation 
Act, employer, who was also shipowner, could 
only be held liable for compensation benefits 
and could not be sued for negligence. Long- 
shoremen’s and Harbor Workers’ Compensation 
Act, § 5(a, b), 33 U.S.C.A. § 905(a, b). 

Buna v. Pacific Far East Line, Inc., 441 

F.Supp. 1360. 


N.D.Cal. 1977. A longshoreman may not 
recover for negligence of stevedore. Long- 
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shoremen’s and Harbor Workers’ Compensation 

Act, § 5(b) as amended 33 U.S.C.A. § 905(b). 

Gallardo v. Westfal-Larsen & Co. A/S, 435 
F.Supp. 484. 


N.D.Cal. 1967. Government employee, 
who was injured while riding in automobile 
driven by fellow government employee while 
both were in course and scope of their employ- 
ment had no cause of action against United 
States other than under Federal Employees’ 
Compensation Act and thus could not maintain 
suit against United States under Federal Tort 
Claims Act for injuries suffered in such acci- 
dent. 28 U.S.C.A. § 2679(b-e); 5 U.S.C.A. 
§ 8116(c). 

Noga v. U. S., 272 F.Supp. 51, affirmed 411 

F.2d 943, certiorari denied 90 S.Ct. 104, 
396 U.S. 841, 24 L.Ed.2d 92. 


N.D.Cal. 1964. The exclusive remedy for 
obtaining either medical service or disability 
compensation with respect to injury sustained 
while federal employee is in the performance of 
his duty is the procedure prescribed by the 
Federal Employees’ Compensation Act. Feder- 
al Employees’ Compensation Act, § 9 as amend- 
ed 5 U.S.C.A. § 759. 

Gunston v. U. S., 235 F.Supp. 349, affirmed 

358 F.2d 303, certiorari denied 86 S.Ct. 
1904, 384 U.S. 993, 16 L.Ed.2d 1010, 
rehearing denied 87 S.Ct. 387, 385 U.S. 
964, 17 L.Ed.2d 309. 


N.D.Cal. 1960. Under the Longshoremen’s 
and Harbor Workers’ Compensation Act, 33 
U.S.C.A. § 901, et seq., a stevedore company is 
relieved from liability for negligence to its long- 
shoreman-employee, so that stevedore company 
may be held liable on account of such injuries 
only by breach of a duty independently owed to 
a third party based upon contractual indemnity, 
express or implied. Longshoremen’s and Har- 
bor Workers’ Compensation Act, 33 U.S.C.A. 
§ 901 et seq. 

Mickle v. The Henriette 

Schulte, 188 F.Supp. 77. 


Wilhelmine 


N.D.Cal. 1960. Alleged death of federal 
employee as result of injection of antitetanus 
serum allegedly negligently administered in 
course of treatment for injury incurred in per- 
formance of duties would be compensable un- 
der Federal employees’ Compensation Act as 
incident to original injury and also on theory 
that additional injury might properly be regard- 
ed as having been sustained while in perfor- 
mance of duty, and there could be no recovery 
by widow under Federal Tort Claims Act. Fed- 
eral Employees’ Compensation Act, §§ | et seq., 
7(b) as amended 5 U.S.C.A. 88 751 et seq., 
757(b); 28 U.S.C.A. § 2671 et seq. 

Mobr v. U.S., 184 F.Supp. 80. 


N.D.Cal. 1960. The Federal Employees’ 
Compensation Act is the sole media of relief for 
federal employees injured on job who are subse- 
quently injured in connection with injuries inci- 
dental to their federal employment. 28 
U.S.C.A. § 1346(b); Federal Employees’ Com- 
pensation Act, § 1 et seq., 5 U.S.C.A. § 751 et 
seq. 

Frieouf v. U.S., 183 F.Supp. 439. 


N.D.Cal. 1958. Foreman of shoreside 
gang, engaged to load stores and secure cargo 
being loaded aboard vessel, was on board vessel 
to do the sort of work performed by longshore- 
men and not primarily to aid in navigation and, 
accordingly, was not a “member of the crew’ 
within contemplation of Jones Act; and, there- 
fore, his sole remedy, against his employer for 
injuries sustained when his hand was crushed 
in course of loading operation was under the 
Longshuremen’s and Harbor Workers’ Compen- 
sation Act. Jones Act, 46 U.S.C.A. § 688; Long- 
shoremen’s and Harbor Workers’ Compensation 
Act, 88 1-50 as amended 33 U.S.C.A. §8§ 901- 
950. 

Skow v. Gypsum Carrier, Inc., 164 F.Supp. 

879. 


N.D.Cal. 1956. The Federal Employees’ 
Compensation Act is exclusive remedy for civil- 
ian seamen on public vessels. Federal Employ- 
ees’ Compensation Act, 5 U.S.C.A. § 751 et seq. 

Hartzog v. U. S., 139 F.Supp. 47. 


Where libelant was employed as a utility 
man on a United States vessel as a civil service 
employee of the United States and became ill 
and was hospitalized, libelant’s claim for main- 
tenance was required to be brought under the 
Federal Employees’ Compensation Act and 
could not be maintained under the Public Ves- 
sels Act. Federal Employees’ Compensation Act, 
5 U.S.C.A. § 751 et seq.; Public Vessels Act, 
§§ 1-10, 46 U.S.C.A. §§ 781-790. 

Hartzog v. U. S., 139 F.Supp. 47. 


N.D.Cal. 1956. The Federal Employees’ 
Compensation Act is the exclusive remedy for 
civilian seamen on public vessels. Federal Em- 
ployees’ Compensation Act, 5 U.S.C.A. § 751 et 
seq.; Public Vessels Act, §§ 1-10, 46 U.S.C.A. 
8§ 781-790. 

Mayo v. U. S., 139 F.Supp. 46. 


Where libelant was employed as a waiter 
and a civil service crew member on a United 
States vessel and during his employment be- 
came ill and was hospitalized, libelant’s claim 
for maintenance was required to be brought 
under the Federal Employees’ Compensation 
Act and could not be maintained under the 
Public Vessels Act. Federal Employees’ Com- 
pensation Act, 5 U.S.C.A. § 751 et seq.; Public 
Vessels Act, §§ 1-10, 46 U.S.C.A. §§ 781-790. 

Mayo v. U. S., 139 F.Supp. 46. 


For legislative history of cited statutes, see West's Annotated California Codes 


©2085 WORKERS’ COMPENSATION 


44A Cal D 2d—300 


For later cases see same Topic and Key Number in Pocket Part 


N.D.Cal. 1954. Civil service employee 
upon naval vessel of United States, who alleged- 
ly contracted tuberculosis while performing 
duties aboard vessel, could not sue United 
States for maintenance under Public Vessels 
Act, and his exclusive remedy would be under 
Federal Employees’ Compensation Act. Public 
Vessels Act, 46 U.S.C.A. § 781 et seq.; Federal 
Employees’ Compensation Act, § 7(b) as amend- 
ed 5 U.S.C.A. § 757(b). 

Swenarski v. U. S., 124 F.Supp. 200. 


N.D.Cal. 1953. Plaintiff who received inju- 
ries in automobile collision during five minute 
“coffee break’? when he was off of his job 
suffered his injuries in scope of his employment, 
and hence plaintiff who had recovered under 
Federal Employees’ Compensation Act was 
barred from bringing action against United 
States to recover damages under Federal Tort 
Claims Act. Federal Employees’ Compensation 
ING, S WESKEIN, S Wail ee sscne LE WSO 
§§ 1346, 2671 et seq. 

Biagiv: U.S. 115 F:Supp. 697: 


N.D.Cal. 1951. Where libelant as employ- 
ee in civilian capacity as junior third mate 
aboard public vessel owned and operated by 
United States, was put in command of emergen- 


cy lifeboat drill, and boatswain tripped releas-. 


ing gear in lifeboat while lifeboat was being 
lowered and without orders to do so from 
libelant, and lifeboat fell a distance of several 
feet into water causing injuries, Federal Em- 
ployees’ Compensation Act was not exclusive 
remedy of libelant although an election to pro- 
ceed under its provisions would bar suit against 
United States for negligence. Federal Employ- 
ees’ Compensation Act, 5 U.S.C.A. § 751 et seq. 
MeKenneyvaUn Ss), 99 FSuppe l2i" 


N.D.Cal. 1950. Administratrix of estate of 
deceased rigger who was fatally injured on a 
public vessel of the United States was entitled to 
maintain action against the United States for 
death of rigger under the Public Vessels Act, 
and was not limited to a proceeding under the 
Employees’ Compensation Act. Federal Em- 
ployees’ Compensation Act, 5 U.S.C.A. § 751 et 
seq.; Longshoremen’s and Harbor Workers’ 
Compensation Act, 33 U.S.C.A. § 901 et seq.; 
Suits in Admiralty Act, § 2, 46 U.S.C.A. § 742; 
Public Vessels Act, §§ 1 et seq., 9, 46 U.S.C.A. 
§§ 781 et seq., 789. 

Vatuone v. U. S., 94 F.Supp. 592, reversed 

200' F.2d 199. 


N.D.Cal. 1950. The Federal Employees’ 
Compensation Act did not provide exclusive 
remedy against United States for shoreside civil- 
ian employees of the United States who were 
injured in an explosion while repairing vessel of 
United States, and they could maintain tort 
actions against the United States under the 
Public Vessels Act unless tort actions were 


barred by acceptance of compensation under 

Federal Employees’ Compensation Act. Feder- 

al Employees’ Compensation Act, § 1 et seq., as 

amended 5 U.S.C.A. § 751 et seq.; Public Ves- 

sels Act, § 1 et seq., 46 U.S.C.A. § 781 et seq. 
Gibbs v. U. S., 94 F.Supp. 586. 


S.D.Cal. 1962. Heirs of airline passengers 
who were employees of United States and who 
were killed in a crash between commercial 
airliner and military airplane were limited in 
their right to recovery against the United States 
to the provisions of the Federal Employees’ 
Compensation Act. Federal Employees’ Com- 
pensation Act, § 7(b) as amended 5 U.S.C.A. 
8 757(b). 

Rhoades v. U. S., 216 F.Supp. 732, affirmed 

in part, modified in part United Air Lines, 
Inc. v. Wiener, 335 F.2d 379, certiorari 
dismissed 85 S.Ct. 452, 379 U.S. 951, 13 
L.Ed.2d 549. 


Cal. 1996. When injury falls within con- 
current jurisdiction of LHWCA and Workers’ 
Compensation Act, injured worker may not ob- 
tain double recovery of disability benefits. 
Longshore and Harbor Workers’ Compensation 
Act, § (vet seq, 33° W:S.C(Ay § 900 teti segs 
West’s Ann.Cal.Labor Code § 3200 et seq. 

Sea-Land Service, Inc. v. Workers’ Comp. 

Appeals Bd., 925 P.2d 1309, 58 Cal. 
Rptr.2d 190, 14 Cal.4th 76. 


Cal.App. 1 Dist. 1997. Provision of the 
LHWCA prohibiting negligence suit against ves- 
sel as third party if injured worker was em- 
ployed to provide shipbuilding, repairing, or 
breaking services, and employer was the owner 
of the vessel, was not intended to protect only 
employers engaged in the business of shipbuild- 
ing and not other vessel-owning employers; 
while language clearly includes shipyard em- 
ployers, it does not exclude other employers. 
Longshore and Harbor Workers’ Compensation 
Act, § 5(b), 33 U.S.C.A. § 905(b). 

Jones v. Dutra Construction Co., 67 Cal. 

Rptr.2d 411, 57 Cal.App.4th 871. 


With regard to provision of the LHWCA 
barring person employed to provide shipbuild- 
ing repairing, or breaking services from bring- 
ing negligence action against vessel if employer 
is vessel owner, applicability of bar may not be 
determined by focusing solely on employee's 
activity at moment of injury; thus, when em- 
ployee’s principal duty for employer is not re- 
pair work, he is not subject to statutory bar 
even if he was performing repair work at mo- 
ment of injury. Longshore and Harbor Work- 
ers’ Compensation Act, § 5(b), 33 U.S.C.A. 
§ 905(b). 

Jones v. Dutra Construction Co., 67 Cal. 

Rptr.2d 411, 57 Cal.App.4th 871. 
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With regard to provision of the LHWCA 
barring action for vessel owner negligence if 
worker was employed to provide shipbuilding, 
repairing, or breaking services and employer 
was the vessel owner, occupational test to be 
employed in determining whether worker falls 
under provision does not look to nature of 
worker's occupation over his entire lifetime of 
employment; rather, worker's rights and limita- 
tions under the LHWCA with respect to employ- 
er he or she seeks to sue for vessel owner 
negligence should be measured by nature of 
worker's employment for that employer. Long- 
shore and Harbor Workers’ Compensation Act, 
§ 5(b), 33 U.S.C.A. § 905(b). 

Jones v. Dutra Construction Co., 67 Cal. 

Rptr.2d 411, 57 Cal.App.4th 871. 


Where employee is engaged in maritime 
employment solely by virtue of work covered by 
provision of the LHWCA barring action for 
vessel owner negligence if employee was em- 
ployed to provide shipbuilding, repairing or 
breaking services and employer was the vessel 
owner, employee may not avoid bar by claiming 
that his or her overall occupational history was 
not that of a shipbuilder, repairer or breaker. 
Longshore and Harbor Workers’ Compensation 
Act, § 5(b), 33 U.S.C.A. § 905(b). 

Jones v. Dutra Construction Co., 67 Cal. 

Rptr.2d 411, 57 Cal.App.4th 871. 


Welder who was hired by maritime con- 
struction employer to weld T-shaped bulkheads 
onto scows as modification to accommodate 
toxic waste from dredging operation was en- 
gaged to provide “shipbuilding” or “repairing” 
services within meaning of provision of the 
LHWCA barring negligence action against ves- 
sel if plaintiff was employed to provide ship- 
building, repairing, or breaking services, and 
employer was the vessel owner. Longshore and 
Harbor Workers’ Compensation Act, § 5(b), 33 
U.S.C.A. § 905(b). 

Jones v. Dutra Construction Co., 67 Cal. 

Rptr.2d 411, 57 Cal.App.4th 871. 


Cal.App. 1 Dist. 1984. A longshoreman or 
harbor worker may maintain an action for dam- 
ages against a vessel if injury results from 
negligence on part of shipowner, but if the 
negligent party is the stevedore or other inter- 
mediate employer, then the longshoreman or 
harbor worker is entitled only to compensation 
under Longshoremen’s and Harbor Workers’ 
Compensation Act. Longshoremen’s and Har- 
bor Workers’ Compensation Act, § | et seq., 33 
U.S.C.A. § 901 et seq. 

Stance v. Jackson, 202 Cal.Rptr. 480, 155 

Cal.App.3d 838. 


Section of Longshoremen’s and Harbor 
Workers’ Compensation Act pertaining to liabil- 
ity of vessels precluded harbor security guard 
from recovering from vessel owner under sec- 


tion of Vehicle Code imposing vicarious liability 
upon bailees of motor vehicles for injuries he 
sustained in a collision with a car driven by a 
longshoreman while car was being moved to a 
staging area so it could be shipped aboard 
vessel, since section of Vehicle Code was in 
conflict with section of Act which makes exclu- 
sive remedy of a longshoreman against a vessel 
dependent upon independent negligence of the 
vessel, and eliminates vicarious liability for neg- 
ligence of a stevedore. Longshoremen’s and 
Harbor Workers’ Compensation Act, § 5(b), 33 
U.S.C.A. § 905(b); West's Ann.Cal.Vehicle Code 
§ 17154. 

Stance v. Jackson, 202 Cal.Rptr. 480, 155 

Cal.App.3d 838. 


Cal.App. 1 Dist. 1969. Congress intended 
to limit liability of employer under Defense Base 
Act and Longshoremen’s and Harbor Workers’ 
Compensation Act to coverages provided there- 
in and that federal jurisdiction be paramount 
and exclusive. Defense Base Act, §§ 1-4, 42 
U.S.C.A. 8§ 1651-1654; Longshoremen’s and 
Harbor Workers’ Compensation Act, § | et seq., 
33 U.S.C.A. § 901 et seq. 

Commercial Ins. Co. of Newark, N. J. v. 
Superior Court In and For City and 
County of San Francisco, 77 Cal.Rptr. 
769, 272 Cal.App.2d 321. 


Employee, who had contracted illness in 
course of employment on defense base and who 
had received award under Defense Base Act, 
was relegated exclusively to remedies afforded 
under Defense Base Act and Longshoremen’s 
and Harbor Workers’ Compensation Act and 
was precluded from bringing common-law ac- 
tion in state court against employer's insurance 
carriers based on claimed additional injury re- 
sulting from insurers’ negligent and wanton 
failure to provide required medical apparatus. 
Defense Base Act, 8§ 1-4, 42 U.S.C.A. §§ 1651- 
1654; Longshoremen’s and Harbor Workers’ 
Compensation Act, § 1 et seq., 33 U.S.C.A. 8 901 
et seq. 

Commercial Ins. Co. of Newark, N. J. v. 
Superior Court In and For City and 
County of San Francisco, 77 Cal.Rptr. 
769, 272 Cal.App.2d 321. 


Cal.App. 2 Dist. 1997. Jones Act and 
LHWCA are mutually exclusive for very reason 
that LHWCA specifically precludes from its pro- 
visions any employee who is master or member 
of crew of any vessel. Jones Act, 46 App. 
U.S.C.A. § 688(a); Longshore and Harbor 
Workers’ Compensation Act, § 2(3)(G), 33 
U.S.C.A. § 902(3)(G). 

CNA Ins. Co. v. Workers’ Comp. Appeals 

Bd., 68 Cal.Rptr.2d 115, 58 Cal.App.4th 
211, review denied. 


Cal.App. 2 Dist. 1982. Exclusive remedy 
provision of the workers’ compensation laws 
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does not bar recovery from employer under the 
Jones Act or general maritime law by seaman 
injured in the course of his employment while 
scuba diving even if seaman’s usual duties in- 
volve the necessary exercise of government po- 
lice power functions. Jones Act, 46 U.S.C.A. 
§ 688; West’s Ann.Labor Code § 3601. 
Hamilton v. County of Los Angeles, 182 
Cal.Rptr. 868, 131 Cal.App.3d 982. 


Cal.App. 4 Dist. 1988. Provision of Long- 
shore and Harbor Workers’ Compensation Act 
granting tort immunity to contractor when sub- 
contractor defaults in securing LHWCA com- 
pensation for its employees and pays for such 
coverage itself did not affect application of bor- 
rowed servant doctrine which provides second- 
ary employer with tort immunity, even if pri- 
mary employer pays for employee’s LHWCA 
compensation. Longshore and Harbor Work- 
ers’ Compensation Act, §§ 4(a), 5(a), 33 
U.S.C.A. 8§ 904(a), 905(a). 

Riley v. Southwest Marine, Inc., 250 Cal. 

Rptr. 718, 203 Cal.App.3d 1242. 


Law Rev. 1986. Post-employment failure 
to warn: A viable means of circumventing the 
exclusive remedy rule? Mark R. Jensen. 

i Racuic bale L477 


Law Rev. 1954. Discussion of the Federal 
Defense Base Compensation Act. 
1 U.C.L.A.Law R. 334. 


Law Rev. 1954. Discussion of the Federal 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act. 

UC Ay LaweRe 333: 


Law Rev. 1952. Federal Employees Com- 
pensation Act held exclusive remedy for seamen 
injured on government owned vessels. 

4 Stan.L.R. 297. 


2086. Effect of municipal pensions or com- 
pensation. 


Library references 


C.J.S. Workmen's Compensation § 918 et 
seq. 


2087. Failure to furnish, or negligence in 
furnishing medical or surgical treat- 
ment, 


Library references 


C.J.S. Workmen’s Compensation §§ 918, 
932. 


C.A.9 (Cal.) 1995. Medical malpractice ac- 
tion brought under Federal Tort Claims Act 
(FTCA) by volunteer employee at Veteran’s Ad- 
ministration (VA) hospital who received treat- 
ment at hospital after he was injured while at 
work was barred by Federal Employees Com- 
pensation Act (FECA), even though action was 
based not on injury suffered at work but on 


medical malpractice arising out of injury. 5 
U.S.C.A. § 8116(c); 28 U.S.C.A. §8§ 1346(b), 
2671 et seq. 

Lance v. U.S., 70 F.3d 1093. 


When Congress gave federal employees 
right to recover for injury under Federal Em- 
ployees Compensation Act (FECA), it took away 
right of employees to sue government in tort for 
medical malpractice arising out of injury as well 
as for injury itself. 5 U.S.C.A. § 8101 et seq. 

Lance v. U.S., 70 F.3d 1093. 


C.D.Cal. 1995. Statute establishing Prison 
Industries Fund, which provides compensation 
to inmates for injuries suffered in prison indus- 
try or work activity, provided exclusive remedy 
for inmate’s claims to extent that inmate alleged 
injuries arising from his prison work, but did 
not bar Bivens claim under Eighth Amendment 
to extent inmate alleged that prison officials 
acted, or continued to act, with deliberate indif- 
ference to his serious medical needs after inju- 
ry; Bivens action, with its potential for deter- 
rence, would provide inmate more effective 
remedy for Eighth Amendment violation than 
administrative action under statute, which was 
merely Workers’ Compensation Act. U.S.C.A. 
Const.Amend. 8; 18 U.S.C.A. § 4126(c)(4). 

Scott v. Reno, 902 F.Supp. 1190. 


Denial of adequate medical care subsequent 
to inmate’s work-related injury may form basis 
of claim under Federal Tort Claims Act (FTCA), 
even if such allegations are intertwined with 
allegations of negligence stemming from work- 
related injuries for which exclusive remedy is 
provided by statute establishing Prison Indus- 
tries Fund for compensation of inmates for 
injuries suffered in any prison industry or work 
activity. 18 U.S.C.A. § 4126(c)(4); 28 U.S.C.A. 
8§ 1346, 2671 et seq. 

Scott v. Reno, 902 F.Supp. 1190. 


Cal. 1980. An employee whose disability 
arises from injury or disease incurred in the 
employment is confined to workers’ compensa- 
tion benefits against the employer or its insur- 
ance carrier not only for the original injury, but 
also for aggravation by negligent medical treat- 
ment; however, by statute, the employee is not 
precluded from seeking damages against a “‘per- 
son other than the employer’ and, under this 
provision, he may sue a doctor or hospital at 
law for damages which arise from aggravation 
of an industrial injury by negligent medical 
treatment. West's Ann.Labor Code, § 3852. 

D'Angona v. County of Los Angeles, 613 

P2di23e, 1O6 + CaliRptrat teen Calis 
661. 


Cal.App. 1 Dist. 1959. In the event of the 
employer's insurance carrier's negligent delay 
in providing, and wanton misconduct in refus- 
ing to provide, medical care to injured employ- 
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ee, with the consequence that the temporary 
injury becomes permanent, the employee's ex- 
clusive remedy is under the Workmen's Com- 
pensation Law by way of petition to the Indus- 
trial Accident Commission, and employee has 
no remedy by way of action to recover damages 
from employer and insurer. West’s Ann.Labor 
Code, §§ 3201 et seq., 3850, 3852, 4600, 4604, 
5300(a, b), 5301, 5304; West’s Ann.Const. art. 
205 21. 

Noe v. Travelers Ins. Co., 342 P.2d 976, 172 

Cal.App.2d 731. 


Cal.App. 2 Dist. 1961. An injured employ- 
ee should pursue his remedy under the Work- 
men’s Compensation Act for whatever aggravat- 
ed or increased disability arises out of any 
negligence on part of employer or carrier in 
providing medical treatment. West’s Ann.Labor 
Code, §§ 4600, 5304. 

Deauville v. Hall, 10 Cal.Rptr. 511, 188 

Cal.App.2d 535, certiorari denied 82 S.Ct. 
43, 368 U.S. 824, 7 L.Ed.2d 28. 


An employee's claim against employer or 
carrier for a new or aggravated injury resulting 
from negligence of a physician in treating an 
industrial injury should be prosecuted before 
the Industrial Accident Commission, and an 
additional award of compensation may be made 
therefor on the theory that malpractice is one of 
the foreseeable consequences of the original 
compensable injury. 

Deauville v. Hall, 10 Cal.Rptr. 511, 188 

Cal.App.2d 535, certiorari denied 82 S.Ct. 
43, 368 U.S. 824, 7 L.Ed.2d 28. 


Employee's claim against employer for al- 
leged negligence in sending him to an unquali- 
fied doctor or for alleged negligence of doctor 
in diagnosing and treating injury was within 
exclusive jurisdiction of Industrial Accident 
Commission, although employee could bring 
independent suit against doctor. West’s Ann.La- 
bor Code, § 3601. 

Deauville v. Hall, 10 Cal.Rptr. 511, 188 

Cal.App.2d 535, certiorari denied 82 S.Ct. 
43, 368 U.S. 824, 7 L.Ed.2d 28. 


Injured employee’s claim against insured 
employer for damages for aggravation of com- 
pensable injury allegedly due to mistreatment 
by employer’s first-aid man was within exclu- 
sive jurisdiction of Industrial Accident Commis- 
sion, where it did not appear that first-aid man 
acted in a capacity separate and apart from that 
of the employer, or rendered other than lay 
service. West’s Ann.Labor Code, § 3601. 

Deauville v. Hall, 10 Cal.Rptr. 511, 188 

Cal.App.2d 535, certiorari denied 82 S.Ct. 
43, 368 U.S. 824, 7 L.Ed.2d 28. 


Cal.App. 3 Dist. 1978. Employer and its 
compensation carrier did not owe employee a 
duty to ascertain whether physician to whom 


they referred employee for an industrial injury 
carried medical malpractice insurance and, 
hence, could not be held liable to employee for 
alleged breach of such duty. West’s Ann.Labor 
Code, §§ 3601, 3852. 
Nation v. Certainteed Corp., 149 Cal.Rptr. 
62, 84 Cal.App.3d 813. 


There is no duty on part of an employer to 
pass judgment on competency of licensed physi- 
cians to whom employees are referred in ab- 
sence of actual knowledge thereof. West's 
Ann.Labor Code, §§ 3601, 3852. 

Nation v. Certainteed Corp., 149 Cal.Rptr. 

62, 84 Cal.App.3d 813. 


©2088. Matters not within scope of acts in 
general. 


Library references 


C.J.S. Workmen’s Compensation § 919 et 
seq. 


C.A.9 (Cal.) 1998. California workers’ 
compensation law did not preclude § 1983 
claim by police officer’s widow alleging viola- 
tion of officer’s Fourth Amendment rights 
against unreasonable search and _ seizure. 
U.S:C.A. Const-Amend: 4°42 U.S:G:A. §° 1983. 

Jensen v. City of Oxnard, 145 F.3d 1078, 

certiorari denied 119 S.Ct. 540, 525 US. 
1016, 142 L.Ed.2d 449. 


California workers’ compensation law does 
not preclude recovery under § 1983 for claims 
involving substantive rather than procedural 
constitutional rights. 42 U.S.C.A.§ 1983. 

Jensen v. City of Oxnard, 145 F.3d 1078, 

certiorari denied 119 S.Ct. 540, 525 US. 
1016, 142 L.Ed.2d 449. 


C.D.Cal. 2000. Under California law, limi- 
tations period for claim that fraudulent conceal- 
ment aggravated work-related injury was one 
year period applicable to suits for personal 
injury, not three year period applicable to suits 
for fraudulent activities. West’s Ann.Cal.C.C.P. 
§ 338. 

Migliori v. Boeing North American, Inc., 

114 F.Supp.2d 976. 


N.D.Cal. 1997. A claim by an employee of 
a county junior college district, that the district 
negligently or intentionally inflicted emotional 
distress upon her under California law through 
disciplinary action taken against her for alleged- 
ly writing and circulating letters critical of the 
president of the junior college, was not 
preempted by workers compensation; employer 
conduct contravening public policy was not 
preempted, and if as she claimed the employer 
disciplined the employee in violation of her 
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First Amendment rights public policy would be 
contravened. U.S.C.A. Const.Amend. 1. 
Wasson v. Sonoma County Jr. College Dist., 
4 F.Supp.2d 893, affirmed on other 
grounds 203 F.3d 659, certiorari denied 
121 S.Ct. 305, 148 L.Ed.2d 245. 


N.D.Cal. 1997. Under California law, con- 


duct by employer such as improper disciplinary » 


hearings and false accusations of dishonesty, 
and disciplinary actions and discharge motivat- 
ed by intent to harass, do not exceed normal 
risks of employment relationship and fall within 


Workers’ Compensation Act. West's 
Ann.Cal.Labor Code § 3201 et seq. 
Kirton v. Summit Medical Center, 982 
F.Supp. 1381. 


Conduct of employer which may be charac- 
terized as intentional, unfair, or outrageous is 
covered by exclusivity provisions of California 
Workers’ Compensation Act. West's 
Ann.Cal.Labor Code § 3201 et seq. 


Kirton v. Summit Medical Center, 982 
F.Supp. 1381. 
Employee's emotional distress claim 


against employer is not preempted by California 
Workers’ Compensation Act where alleged 
wrongful discharge on which claim is based 
violates fundamental public policy. West's 
Ann.Cal.Labor Code § 3201 et seq. 
Kirton v. Summit Medical Center, 
F.Supp. 1381. 


Under California law, allegations of em- 
ployer misconduct involving sexual or racial 
harassment or discrimination are actionable in 
tort notwithstanding Workers’ Compensation 
Act's broad preemption. West’s Ann.Cal.Labor 
Code § 3201 et seq. 

Kirton v. Summit Medical 

F-supp. 13817 


N.D.Cal. 1996. Under California law, as 
predicted by district court, exclusive remedy 
provision of workers’ compensation law did not 
preclude discharged employee from pursing 
claim against his former employer under Fair 
Employment and Housing Act (FEHA) for dis- 
ability discrimination based on work-related in- 


982 


Center, 982 


jury. West’s Ann.Cal.Labor Code § 132a; 
West's Ann.Cal.Gov.Code §§ 12920, 12940, 
12993(a). 
Buckley v. Gallo Sales Co., 949 F.Supp. 
Tile 


N.D.Cal. 1953. Though Federal Employ- 
ees’ Compensation Act is exclusive remedy of 
those injured in performance of their duty, Act 
does not prevent those not covered by it from 
pursuing other remedies. Federal Employees’ 
Compensation Act §§ 1 et seq., 7, 5 U.S.C.A. 
88 751 et seq., 757. 

Canon v. U. S., 111 F.Supp. 162, affirmed 

217 F.2d 70. 


Cal. 2001. Even if the exclusivity provi- 
sions of the Workers’ Compensation Act cover 
an alleged injury, plaintiffs may still pursue 
their causes of action if they fit within the 
narrow exception to the Workers’ Compensa- 
tion Appeals Board’s jurisdiction for risks not 
reasonably encompassed within the compensa- 


tion bargain. West’s Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300. 
Charles J. Vacanti, M.D:, Imc. v. State 


Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Where the tortious act is not closely con- 
nected to a normal employer or insurer action, 
it is not subject to exclusivity provisions of 
Workers’ Compensation Act. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Involuntary confinement is not closely con- 
nected to a typical employment action even 
when committed in the course of an investiga- 
tion of employee theft; therefore, a claim of 
false imprisonment, by definition, falls outside 
the scope of the compensation bargain and is 
not subject to exclusive remedy provisions of 
Workers’ Compensation Act. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Trespassing is an atypical insurer activity 
even when committed in the course of a claims 
investigation; therefore, it falls outside the com- 
pensation bargain and is not subject to exclusive 
remedy provisions of Workers’ Compensation 
Act. West's Ann.Cal.Labor Code §§ 3600(a), 
3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Assault and the formation of a romantic 
relationship with an injured employee are not 
closely connected to the claims process and are 
exempt from exclusivity provisions of Workers’ 
Compensation Act. West's Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Because a Cartwright Act claim for re- 
straint of trade requires a motive that violates a 
fundamental public policy rooted in a statutory 
provision, it is not reasonably encompassed 
within the compensation bargain, such that it is 
barred by workers’ compensation exclusivity. 
West's Ann.Cal.Labor Code §§ 3600(a), 3602, 
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5300; 
§ 16726. 
Charles J. Vacanti, M.D., Inc. v. State 
Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


West's Ann.Cal.Bus. &  Prof.Code 


Medical providers’ claims that defendant 
workers’ compensation carriers conducted or 
conspired to conduct various enterprises 
through numerous acts of mail and wire fraud 
in violation of Racketeer Influenced and Cor- 
rupt Organizations (RICO) Act were not barred 
by workers’ compensation exclusivity. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300; 18 
U.S.C.A. 1962(c). 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Claims under the Racketeer Influenced and 
Corrupt Organizations (RICO) Act are never 
subject to the exclusive remedy provisions of the 
Workers’ Compensation Act. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300; 18 
U.S.C.A. 1962(c). 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Medical providers’ claims against workers’ 
compensation carriers for tortious interference 
with business relations and violations of the 
unfair competition law (UCL) were barred un- 
der workers’ compensation exclusivity insofar 
as they focused on the individual misdeeds of 
each defendant carrier, but were not barred 
insofar as they were predicated on the conspira- 
torial misconduct of multiple carriers to coordi- 
nate destruction of providers’ businesses by 


mishandling their lien claims. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 
Charles J. Vacanti, M.D., Inc. v. State 


Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Cal. 1998. General exclusive remedy pro- 
visions of workers’ compensation law do not 
apply to workers’ compensation remedies pro- 
vided by section of Labor Code which prohibits 
employers from discriminating against employ- 
ees who are injured in course and scope of their 
employment or who suffer work-related disabili- 
ty. West's Ann.Cal.Labor Code §8§ 132a, 
3600(a), 3602(a). 

City of Moorpark v. Superior Court, 959 

P.2d 752, 77 Cal.Rptr.2d 445, 18 Cal.4th 
1143. 


Section of Labor Code prohibiting employ- 
ers from discriminating against employees who 
are injured in course and scope of their employ- 
ment does not provide an exclusive remedy and 
does not preclude an employee from pursuing 
Fair Employment and Housing Act (FEHA) and 
common-law wrongful discharge remedies for 


work-related disability discrimination; abrogat- 
ing Portillo v. G.T. Price Products, Inc., 131 
Cal.App.3d 285, 182 Cal.Rptr. 291; Adkins v. 
State of Cal., 50 Cal.App.4th 1802, 59 Cal. 
Rptr.2d 59; Langridge v. Oakland Unified School 
Dist., 25 Cal.App.4th 664, 31 Cal.Rptr.2d 34; 
Angell v. Peterson Tractor, Inc., 21 Cal.App.4th 
981, 26 Cal.Rptr.2d 541; Usher v. American 
Airlines, Inc., 20 Cal.App.4th 1520, 25 Cal. 
Rptr.2d 335; Denney v. Universal City Studios, 
Inc., 10 Cal.App.4th 1226, 13 Cal.Rptr.2d 170; 
Fortner v. Safeway Stores, Inc., 229 Cal.App.3d 
542, 547, 280 Cal.Rptr. 409; Pickrel v. General 
Telephone Co., 205 Cal.App.3d 1058, 1064, 252 
Cal.Rptr. 878. West's Ann.Cal.Labor Code 
§ 132a; West's Ann.Cal.Gov.Code §§ 12900 et 

seq., 12920, 12940. 
City of Moorpark yv. Superior Court, 959 
P.2d 752, 77 Cal.Rptr.2d 445, 18 Cal.4th 

1143. 


Labor Code section prohibiting disability 
discrimination on basis of work-related injury 
did not provide an exclusive remedy precluding 
Fair Employment and Housing Act (FEHA) and 
common-law wrongful discharge claims by em- 
ployee who was allegedly terminated because of 
work-related knee injury. West’s Ann.Cal.La- 
bor Code § 132a; West’s Ann.Cal.Gov.Code 
§§ 12900 et seq., 12920, 12940. 

City of Moorpark vy. Superior Court, 959 

P.2d 752, 77 Cal.Rptr.2d 445, 18 Cal.4th 
1143. 


Cal. 1994. Amendment to exclusivity pro- 
visions of workers’ compensation law, permit- 
ting injured employee to maintain tort action 
against employer for its assaults or other enu- 
merated types of intentional misconduct, was 
not intended to provide exhaustive list of excep- 
tions to exclusivity rule and did not foreclose 
tort claim against employer for its alleged ‘‘false 
imprisonment” of employee. West's 
Ann.Cal.Labor Code § 3602. 

Fermino v. Fedco, Inc., 872 P.2d 559, 30 

Cal.Rptr.2d 18, 7 Cal.4th 701. 


When employer forcibly and criminally de- 
prives employee of her liberty, even as means to 
otherwise legitimate end, it steps outside its 
proper role as employer, whether it uses assault 
and battery to enforce its false imprisonment or 
employs some other coercive stratagem; false 
imprisonment committed by employer against 
employee is always outside scope of compensa- 
tion bargain and falls outside exclusivity provi- 
sions of workers’ compensation law. West's 
Ann.Cal.Labor Code 8§ 3600, 3602. 

Fermino v. Fedco, Inc., 872 P.2d 559, 30 

Cal.Rptr.2d 18, 7 Cal.4th 701. 


Cal. 1990. Claim under ‘“whistleblower’’ 
protection statute for damages arising from ter- 
mination of employment of investigator for De- 
partment of Health Services was not barred by 
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exclusive remedy provisions of workers’ com- 
pensation law, despite allegations of physical 
injury suffered by investigator; ‘‘whistleblower 


statute’, as “more specific’ provision, con- 
trolled over compensation law. West's 
Ann.Cal.Labor Code §§ 3600, 3601 (1981); 


West’s Ann.Cal.Gov.Code § 19683 (Repealed). 
Shoemaker v. Myers, 801 P.2d 1054, 276 
Cal.Rptr. 303, 52 Cal.3d 1, on remand 4 
Cal.Rptr.2d 203, 2 Cal.App.4th 1407, re- 
hearing denied, and review denied. 


Statute providing specific protection for 
whistleblowing activity by state employee, in 
authorizing civil action for damages incurred 
from official retaliatory acts, defines protected 
activity as specific statutory exception to provi- 
sions of workers’ compensation law, lying out- 
side the compensation bargain, and thus not 
within the exclusive remedy provisions of the 
law. West’s Ann.Cal.Labor Code §§ 3600, 3601 
(1981); West’s Ann.Cal.Gov.Code § 19683 (Re- 
pealed). 

Shoemaker v. Myers, 801 P.2d 1054, 276 
Cal.Rptr. 303, 52 Cal.3d 1, on remand 4 
Cal.Rptr.2d 203, 2 Cal.App.4th 1407, re- 
hearing denied, and review denied. 


Cal. 1952. Court will not extend operation 
of defensive provisions of Workmen’s Compen- 
sation Act to bar actions to recover for liabilities 
which, although they may be in some indirect 
way connected with employer-employee rela- 
tionship, do not arise out of, or depend upon it, 
and are not expressly included within terms of 
the act. 

Duprey v. Shane, 249 P.2d 8, 39 Cal.2d 

781. 


Cal.App. 1 Dist. 1995. Former employee's 
cause of action against employer for intentional 
infliction of emotional distress was not barred 
by workers’ compensation exclusive remedy 
provision, where employer’s alleged actions 
constituted discrimination on basis of sexual 
orientation in violation of fundamental public 
policy. West’s Ann.Cal.Labor Code §§ 3600(a), 
3602(a). 

Leibert v. Transworld Systems, Inc., 39 

Cal.Rptr.2d 65, 32 Cal.App.4th 1693. 


Cal.App. 1 Dist. 1993. When case does not 
involve industrial personal injury or death, ex- 
clusive remedy provisions of Workers’ Compen- 
sation Act do not bar civil action; other excep- 


tions include conduct outside proper role of 


employer, and where employee's injury is not 
viewed as risk of employment, such as injuries 
to one’s reputation. West's Ann.Cal.Labor Code 
§§ 3600, 3602. 
Usher v. American Airlines, Inc., 25 Cal. 
Rptr.2d 335, 20 Cal.App.4th 1520, review 
denied. 


Cal.App. 1 Dist. 1993. In order to bring 
civil action against employer for personal inju- 
ries he suffered during course and scope of his 
employment, worker was required to place him- 
self within recognized exception to rule that 
exclusive remedy provisions of workers’ com- 
pensation law bar civil action for damages 
against employer. West’s Ann.Cal.Labor Code 
§ 3600. 

Flowmaster, Inc. v. Superior Court, 20 Cal. 

Rptr.2d 666, 16 Cal.App.4th 1019, review 
denied. 


Cal.App. 1 Dist. 1989. Workers’ compen- 
sation was not exclusive remedy for tenured 
teacher seeking reinstatement after being on 
sick leave for work-related mental illness. 
West’s Ann.Cal.Educ.Code § 44942. 

Raven v. Oakland Unified School Dist., 262 

Cal.Rptr. 354, 213 Cal.App.3d 1347, re- 
view denied. 


Cal.App. 1 Dist. 1988. Mere allegations of 
emotional distress are not sufficient to trigger 
exception to exclusive remedy provisions of 
Workers’ Compensation Act, nor are all inten- 
tional torts excepted. West's Ann.Cal.Labor 
Code §§ 3600-3602. 

Phillips v. Crawford & Co., 248 Cal.Rptr. 

371, 202 Cal.App.3d 383, opinion modi- 
fied. 


Cal.App. 1 Dist. 1987. There is exception 
to exclusive remedy provisions of workers’ com- 
pensation where employer is guilty of outra- 
geous and = extreme conduct. West's 
Ann.Cal.Labor Code, §§ 3600, 3601, 3602. 

Appl v. Lee Swett Livestock Co., 237 Cal. 

Rptr. 433, 192 Cal.App.3d 466, rehearing 
denied, and review denied. 


Cal.App. 1 Dist. 1983. In view of employ- 
ee’s allegations that employer failed to criticize, 
censure, terminate, suspend or otherwise sanc- 
tion or take any action against fellow employee 
after being informed of latter’s tortious conduct 
and thereby ratified conduct of fellow employee, 
exclusivity provision of Workers’ Compensation 
Act did not bar claim on such allegations, which 
would make employer liable for employee's 
wrongful conduct as joint participant. West's 
Ann.Cal.Labor Code § 3601(a)(1), (c); West's 
Ann.Cal.Civ.Code § 2307. 

Iverson v. Atlas Pacific Engineering, 191 

Cal.Rptr. 696, 143 Cal.App.3d 219. 


Cal.App. 2 Dist. 1993. Claim for damages 
under Fair Employment and Housing Act 
(FEHA) for employment discrimination is not 
preempted by Workers’ Compensation Act. 
West's Ann.Cal.Gov.Code § 12940 et seq; 
West's Ann.Cal.Labor Code §§ 132a, 3601. 

Accardi v. Superior Court, 21 Cal.Rptr.2d 

292, 17 Cal.App.4th 341, as modified on 
denial of rehearing, and review denied. 
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Claim for emotional and_ psychological 
damage, arising out of employment, is not 
barred by exclusive remedy provisions of work- 
ers’ compensation law where distress is engen- 
dered by employer's illegal discriminatory prac- 
tices. West’s Ann.Cal.Labor Code § 3601. 

Accardi v. Superior Court, 21 Cal.Rptr.2d 

292, 17 Cal.App.4th 341, as modified on 
denial of rehearing, and review denied. 


Female former police officer's cause of ac- 
tion for emotional distress related to same set of 
facts as alleged in claim of sexual discrimina- 
tion and, therefore, was not barred by exclusivi- 
ty provisions of workers’ compensation law. 
West's Ann.Cal.Labor Code § 3601. 

Accardi v. Superior Court, 21 Cal.Rptr.2d 

292, 17 Cal.App.4th 341, as modified on 
denial of rehearing, and review denied. 


Cal.App. 2 Dist. 1993. Worker’s fraud and 
negligence claims against former employer did 
not come within fraudulent concealment excep- 
tion to exclusivity provisions of Workers’ Com- 
pensation Act so as to permit worker to bring 
suit against employer for aggravation of injuries 
incurred when worker suffered reoccurrence of 
laryngeal cancer; employer did not learn of 
employee's initial illness until after he returned 
to work, and no one at employer’s place of 
business knew at that time that there was any 
connection between illness and exposure to as- 
bestos and other chemicals at work; worker 
admittedly knew of danger, from his private 
physicians, and nevertheless returned to work, 
voluntarily subjecting himself to continuing ex- 
posure to asbestos. West’s Ann.Cal.Labor Code 
§ 3602(b)(2). 

Davis v. Lockheed Corp., 17 Cal.Rptr.2d 

233, 13 Cal.App.4th 519. 


Cal.App. 2 Dist. 1992. Employee's claims 
of emotional distress arising from violation by 
employer of California Fair Employment and 
Housing Act (CFEHA) were not barred by exclu- 
sive remedy provision of Workers’ Compensa- 
tion Act. West's Ann.Cal.Labor Code § 3201 et 
seq.; West’s Ann.Cal.Gov.Code § 12940(f, h). 

Flait v. North American Watch Corp., 4 

Cal.Rptr.2d 522, 3 Cal.App.4th 467, re- 
hearing denied, modified. 


Cal.App. 2 Dist. 1990. Employer may be 
liable in tort if he commits act not reasonably 
anticipated in employer-employee relationship. 
West’s Ann.Cal.Labor Code 8§ 3600, 3602. 


Robomatic, Inc., v. Vetco Offshore, 275 
Cal.Rptr. 70, 225 Cal.App.3d 270. 
Cal.App. 2 Dist. 1989. State civil service 


employee alleging employment discrimination 
was not limited to worker's compensation as 
exclusive remedy for any injury suffered on job, 
but could seek and recover damages that were 
available for state statutory discrimination 


causes of action; allegations and evidence did 
not involve conduct which could normally be 
expected to occur in workplace and was part of 
employment risk, as prohibited discrimination 
was against law and policy of state, and such 
discrimination was not normal incident of em- 
ployment. West’s Ann.Cal.Civ.Code §§ 3294, 

3338) 
Watson v. Department of Rehabilitation, 
261 Cal.Rptr. 204, 212 Cal.App.3d 1271, 


review denied. 


Cal.App. 3 Dist. 1992. Claim for wrongful 
discharge in violation of public policy is not 
preempted by exclusive remedy provisions of 
workers’ compensation law; claim lies outside 
compensation bargain because claim requires 
employer conduct implicating substantial public 
interest. West's Ann.Cal.Labor Code § 3601. 

Shoemaker v. Myers, 4 Cal.Rptr.2d 203, 2 

Cal.App.4th 1407, rehearing denied, and 
review denied. 


Cal.App. 3 Dist. 1987. Unless it is shown 
that conditions of compensation under Workers’ 
Compensation Act are satisfied, employee may 
continue to pursue common-law tort action for 
damages against his or her employer. West's 
Ann.Cal.Labor Code § 3602(c). 

Childers v. Shasta Livestock Auction Yard, 

Inc., 235 Cal.Rptr. 641, 190 Cal.App.3d 
TSP. 


Cal.App. 4 Dist. 2001. To the extent 
client’s loss of investor account resulted from 
events caused by his former employer’s fraud, 
client was not barred under the Workers’ Com- 
pensation Act from seeking those damages 
against employer; even if client’s economic 
damages were collateral to or derivative of 
depression caused by client’s loss of account, 
alleged injury fell outside risks encompassed 
within compensation bargain, given evidence 
that client lost account as a consequence of 
events, including his depression and negative 
marks on employment history, stemming from 
employer's intentional misrepresentations re- 
garding certain investments. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 

Piscitelli v. Friedenberg, 105 Cal.Rptr.2d 

88, 87 Cal.App.4th 953. 


Cal.App. 4 Dist. 1998. Where an employ- 
er’s conduct implicates considerations of sub- 
stantial public policy, interests beyond those of 
the employer and employee are involved; these 
interests are not protected by workers’ compen- 
sation law and therefore must be accommodat- 


ed outside the compensation bargain. West's 
Ann.Cal.Labor Code § 3601. 
Kovatch v. California Cas. Management 


Co., 77 Cal.Rptr.2d 217, 65 Cal.App.4th 
1256, review denied. 
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Cal.App. 4 Dist. 1987. Employers who 
step out of their roles as such and commit acts 
which do not fall within reasonably anticipated 
conditions of work may not hide behind shield 
of workers’ compensation. West's Ann.Cal.La- 
bor Code §§ 3600, 3601. 

Hart v. National Mortgage & Land Co., 235 

Cal.Rptr. 68, 189 Cal.App.3d 1420, re- 
view denied. 


Cal.App. 4 Dist. 1980. An employee is au- 
thorized to bring a civil suit for damages against 
his employer or coemployees where either his 
injuries are not compensable through workers’ 
compensation or where injuries incurred were 
not incidents of the employment relationship, 
even where tort-feasor is plaintiff's employer. 
West’s Ann.Labor Code, 88 3203, 3208, 3600. 

Lagies v. Copley, 168 Cal.Rptr. 368, 110 

Cal.App.3d 958. 


Cal.App. 5 Dist. 2001. Former employee's 
emotional distress damages, which arose from a 
claim of fraud in inducing employment, were 
not barred by workers’ compensation exclusivi- 
ty doctrine; employer's conduct, in the form of 
misrepresentations made to induce employee to 
become an employee, was not a normal part of 
the employment relationship or a risk reason- 
ably encompassed within the compensation bar- 
gain. West's Ann.Cal.Labor Code § 3602. 

Lenk v. Total-Western, Inc., 108 Cal. 

Rptr.2d 34, 89 Cal.App.4th 959, review 
filed. 


Cal.App. 6 Dist. 1987. In determining 
whether claim against workers’ compensation 
claim goes beyond work-related concerns, court 
should consider whether separate action is nec- 
essary to adequately deter harm, whether al- 
leged conduct is sufficiently socially objectiona- 
ble to justify independent recovery, and whether 
injury is so intimately tied to work-related con- 
ditions that permitting independent recovery 
will undermine purpose of exclusivity. 

Continental Casualty Co. v. Superior Court, 

235 Cal.Rptr. 260, 190 Cal.App.3d 156, 
review denied. 


Law Rev. 1997. Outside the ‘“Compensa- 
tion Bargain: Protecting the Rights of Workers 
Disabled on the Job to File Suits for Disability 
Discrimination, Ellyn Moscowitz. 

37 Santa Clara L. Rev. 587. 


Law Rev. 1980. Sexual harassment in the 
workplace: A practitioner’s guide to tort ac- 
tions. 

10 Golden Gate L.Rev. 879. 


2089. Persons and employments not within 
acts. 
Library references 
C.J.S. Workmen's Compensation § 920 et 
seq. 


Cal. 2001. Workers’ compensation insur- 
ance carriers retain immunity from lawsuit as 
the “alter ego’’ of the employer. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


The rights of lien claimants before the 
Workers’ Compensation Appeals Board derive 
from the rights of injured employees; and thus, 
such lien claimants stand in the place of the 
employees with respect to claims for workers’ 
compensation benefits, and lien claimants’ 
rights cannot exceed employees’ rights. 

Charles J. Vacanti, M:D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Cal. 1997. Exclusive remedy provisions of 
Workers’ Compensation Act did not bar child’s 
cause of action against her mother’s employer 
for her in utero injuries, allegedly caused by 
mother’s exposure to carbon monoxide gas in 
workplace while pregnant, or claims of child's 
parents for consequential losses due to child's 
injuries; disapproving Bell v. Macy’s California, 
212 Cal.App.3d 1442, 261 Cal.Rptr. 447. 
West’s Ann.Cal.Labor Code §§ 3600, 3601, 
3602. 

Snyder v. Michael's Stores, Inc., 945 P.2d 

781, 68 Cal.Rptr.2d 476, 16 Cal.4th 991. 


Child was not employee of her mother’s 
employer, for workers’ compensation purposes, 
at time she sustained in utero injury allegedly 
due to employer’s negligence; child could not 
have provided any service to mother’s employer 
prior to her birth. West's Ann.Cal.Labor Code 
§§ 3351, 3357. 

Snyder v. Michael’s Stores, Inc., 945 P.2d 

781, 68 Cal.Rptr.2d 476, 16 Cal.4th 991. 


Cal. 1985. Employee could bring action 
against employer for disease contracted while 
he was servicing copying machines manufac- 
tured by employer and sold or leased to third 
parties, notwithstanding proscription of Work- 
ers’ Compensation Act against employee recov- 
ering damages from employer in action at law, 
where employee was not working as employee 
at time he was servicing copying machines, but 
was on his own time. West's Ann.Cal.Labor 
Code § 3602. 

Foster v. Xerox Corp., 707 P.2d 858, 219 

Cal.Rptr. 485, 40 Cal.3d 306. 


Cal. 1951. Operator in charge of a tug 
who at the time he was injured was actively 
engaged as master in navigating the tug and 
was primarily on board to aid in navigation was 
a ‘master’ excluded from the coverage of the 
Workmen's Compensation Act and was entitled 
to maintain an action under the Jones Act for 
injuries. Jones Act, 46 U.S.C.A. § 688; Long- 
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shoremen’s and Harbor Workers’ Compensation 
Act, §§ 1, 2, 3, 5, 33 U.S.C.A. §§ 901, 902, 903, 
905. 
Sanguinetti v. Moore Dry Dock Co., 228 
P.2d 557, 36 Cal.2d 812. 


Cal.App. 2 Dist. 1990. Employee could not 
base claim for negligent infliction of emotional 
distress due to his dismissal from employment 
upon his status as independent contractor to 
avoid workers’ compensation exclusivity rule 
where employee did not have relationship with 
employer as independent contractor. 

Robomatic, Inc., v. Vetco Offshore, 275 

Cal.Rptr. 70, 225 Cal.App.3d 270. 


Cal.App. 2 Dist. 1986. Employee excluded 
from workers’ compensation benefits pursuant 
to statute defining persons excluded from defini- 
tion of “employee” for purposes of workers’ 
compensation, retains his right to maintain civil 
action for damages against employer. West's 
Ann.Cal.Labor Code § 3352. 

Graczyk v. Workers’ Comp. Appeals Bd., 

229 Cal.Rptr. 494, 184 Cal.App.3d 997, 
58 A.L.R.4th 1245, review denied. 


Cal.App. 2 Dist. 1968. Where injured inde- 
pendent contractor was domiciled in Nevada, 
contract under which he engaged to render 
services was entered into in Nevada, services 
were performed exclusively in Nevada, and inju- 
ry occurred in Nevada, independent contractor 
would not be permitted to recover in common- 
law tort action from California corporations 
with whom he had contracted on ground that 
California’s workmen’s compensation law, un- 
like Nevada’s did not classify independent con- 
tractors as employees. N.R.S. 616.010 et seq. 

Howe v. Diversified Builders, Inc., 69 Cal. 

Rptr. 56, 262 Cal.App.2d 741. 


Cal.App. 2 Dist. 1952. Where, after quit- 
ting time, employee was given his pay and 
notified of his discharge while he was traversing 
employer's premises on way home from work, 
employee did not unreasonably delay his depar- 
ture by stopping to inquire of foreman why he 
had been discharged and by entering into short 
argument with foreman which consumed less 
than two minutes, and employee’s remedy was 
under Workmen’s Compensation Act only and 
not by action in court. West's Ann.Labor Code, 
§ 3202. 

Peterson v. Moran, 245 P.2d 540, 111 Cal. 

App.2d 766. 


Where employee was injured on employer's 
premises after quitting time and after employee 
had been notified of his discharge, employer 
was not estopped from contending that employ- 
ee’s only remedy was under the Workmen's 


Compensation Act. 
§ 3202. 
Peterson v. Moran, 245 P.2d 540, 111 Cal. 
App.2d 766. 


West's Ann.Labor Code, 


Cal.App. 3 Dist. 1975. Where injured 
worker's complaint showed that his employer 
created machine for use by its own employees 
in its own production or service operations, 
worker's action brought against his employer 
on theory that employer in designing and manu- 
facturing spraying machine assumed dual role 
as employer and manufacturer, incurring com- 
mon-law liability in latter capacity, was barred 
by Workmen’s Compensation Act. West's 
Ann.Labor Code, §§ 3600, 3601, 3850, 3852, 
5300. 

Williams v. State Compensation Ins. Fund, 

123 Cal.Rptr. 812, 50 Cal.App.3d 116. 


Cal.App. 3 Dist. 1972. Even if employer- 
employee relationship falls within one of excep- 
tions to Workmen’s Compensation Act, the Act 
nonetheless applies and superior court lacks 
jurisdiction of employee’s action to recover for 
injuries sustained in the course of his employ- 
ment if employer has elected to come under the 
Act and the person performing service has not, 
within five days of entering such service, given 
employer written notice that he elects not to be 
subject to the Act. West’s Ann.Labor Code, 
§§ 3201-6148, 3300, 3351, 3352, 4154, 5300. 

Edwards v. City of Chico, 104 Cal.Rptr. 

481, 28 Cal.App.3d 148. 


Where performance of activities of enrollee 
in federal work incentive program was entirely 
and solely at the direction, control and supervi- 
sion of city on whose golf course enrollee was 
working at time he sustained injuries, enrollee 
was an ‘‘employee”’ of city and his sole right of 
recovery against city for injuries was under 
Workmen’s Compensation Act, absent filing by 
him with city of written declaration that he 
elected not to come within provisions of the Act; 
thus, superior court lacked jurisdiction to enter- 
tain enrollee’s action against city for injuries. 
West’s Ann.Code Civ.Proc. § 437c; West's 
Ann.Labor Code, §§ 3201-6148, 3300, 3351, 
3352, 3357, 3600, 4154, 4155, 5300, 5803. 

Edwards v. City of Chico, 104 Cal.Rptr. 

481, 28 Cal.App.3d 148. 


Law Rev. 1980. Limitation on an employ- 
er’s immunity in special employment situations. 
15 C.W.L.R. 477. 


©2090. Injuries not within acts. 
Library references 
C.J.S. Workmen’s Compensation § 923. 


C.A.9 (Cal.) 1994. Under California law, 
personal injury claims that implicate fundamen- 
tal public policy considerations are not 
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preempted by Workers’ Compensation Act. 
West's Ann.Cal.Labor Code § 3201 et seq. 
Maynard v. City of San Jose, 37 F.3d 1396, 
as amended, on remand 1996 WL 
101192. 


C.A.9 (Cal.) 1992. Under California law, 
aggravation of employee's illness resulting from 
employer’s fraudulent concealment of its cause 
is a state tort claim distinct from workers’ 
compensation claim. 

Lopez v. Continental Can Co., Inc., 961 

F.2d 147. 


C.D.Cal. 1995. Statute establishing Prison 
Industries Fund, which provides compensation 
to inmates for injuries suffered in prison indus- 
try or work activity, provided exclusive remedy 
for inmate’s claims to extent that inmate alleged 
injuries arising from his prison work, but did 
not bar Bivens claim under Eighth Amendment 
to extent inmate alleged that prison officials 
acted, or continued to act, with deliberate indif- 
ference to his serious medical needs after inju- 
ry; Bivens action, with its potential for deter- 
rence, would provide inmate more effective 
remedy for Eighth Amendment violation than 
administrative action under statute, which was 
merely Workers’ Compensation Act. U.S.C.A. 
Const.Amend, 8; 18 U.S.C.A. § 4126(c)(4). 

Scott v. Reno, 902 F.Supp. 1190. 


Denial of adequate medical care subsequent 
to inmate’s work-related injury may form basis 
of claim under Federal Tort Claims Act (FTCA), 
even if such allegations are intertwined with 
allegations of negligence stemming from work- 
related injuries for which exclusive remedy is 
provided by statute establishing Prison Indus- 
tries Fund for compensation of inmates for 
injuries suffered in any prison industry or work 
activity. 18 U.S.C.A. § 4126(c)(4); 28 U.S.C.A. 
88 1346, 2671 et seq. 

Scott v. Reno, 902 F.Supp. 1190. 


C.D.Cal. 1972. Pilots who were ‘“‘dead- 
heading” at time of crash, i. e., on their way 
home after having completed other flights for 
defendant and not on board as members of 
operating crew, were not acting within course 
and scope of their employment when they died 
and their representatives were thus not limited 
to recovery under the workmen’s compensation 
laws, and could maintain wrongful death ac- 
tions, despite fact that the pilots received half- 
pay and half-flight-time credit for their dead- 
heading time, where they were sitting in passen- 
ger compartment and their tickets referred to 
each as a “‘passenger”’ in at least four places 
and also directed attention to the Warsaw Con- 
vention, which limits a carrier’s liability. Death 
on the High Seas Act, § 1 et seq., 46 U.S.C.A. 
§ 761 et seq. 

Demanes v. United Air Lines, 348 F.Supp. 

ils, 


E.D.Cal. 1991. Worker's compensation 
was not exclusive remedy for intentional inflic- 
tion of emotional distress arising out of alleged 
incidents of sex and ethnicity discrimination. 

Chavira v. Payless Shoe Source, 140 F.R.D. 

441. 


N.D.Cal. 1987. Employee’s claim against 
former employer with regard to presently latent 
injuries without clinically diagnosable symp- 
toms and emotional distress based on fear of 
future disease, allegedly resulting from exposure 
to toxic chemicals in course of employment was 
beyond ambit of California workers’ compensa- 
tion system, and were therefore not barred by 
exclusivity of workers’ compensation remedy. 


West's Ann.Cal.Labor Code 8§ 3201 et seq., 
3600 et seq. 
Barth v. Firestone Tire and Rubber Co., 661 
F.Supp. 193. 


N.D.Cal. 1953. Civilian employee at Army 
hospital, who was negligently operated on at 
hospital for varicose veins, was not required to 
resort to Federal Employees’ Compensation Act 
instead of the Tort Claims Act. Federal Em- 
ployees’ Compensation Act, 88 1 et seq., 7, 5 
U.S.C.A. 88 751 et seq., 757, Federal Employees’ 
Compensation Act Amendments of 1949, 
§ 303(g), 5 U.S.C.A. § 790(g), 28 U.S.C.A. § 2671 
et seq. 

Canon v. U. S., 111 F.Supp. 162, affirmed 

217 F.2d 70. 


S.D.Cal. 1991. Discharged employee's 
claims against former employer’s parent com- 
panies alleging embarrassment, humiliation, 
and anguish in addition to economic injury 
were not preempted by California Worker's 
Compensation Law; allegations of embarrass- 
ment, humiliation, and anguish did not allege 
injuries within jurisdiction of worker’s compen- 
sation where they were not incident to physical 
injury and it was not employer but parents that 
were being sued. West’s Ann.Cal.Labor Code 
§ 3200 et seq. 

Dean v. Jet 

F.Supp. 498. 


West, Inc., 782 


Services 


Cal. 2001. Where an alleged injury is col- 
lateral to or derivative of an injury compensable 
by the exclusive remedies of the Workers’ Com- 
pensation Act, a cause of action predicated on 
that injury may be subject to the exclusivity bar; 
otherwise, the cause of action is not barred. 
West's Ann.Cal.Labor Code §§ 3600(a), 3602, 
5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Where the alleged injury is neither collater- 
al to nor derivative of an injury that satisfies 
both conditions that it be compensable injury 
and that it cause a disability or need for medical 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—311 


WORKERS’ COMPENSATION 2090 


For references to other topics, see Descriptive-Word Index 


treatment, then it is not subject to exclusivity 
under the Workers’ Compensation Act. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 
Charles J. Vacanti, M.D., Inc. v. State 
Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Causes of action seeking to recover eco- 
nomic or contract damages incurred indepen- 
dent of any workplace injury are also exempt 
from workers’ compensation exclusivity; indeed, 
only injuries to the worker's person, as opposed 
to his property, are compensable. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


That medical providers decided to forgo 
recovery on their individual lien claims and to 
seek only economic damages against workers’ 
compensation carriers for allegedly driving pro- 
viders out of business by intentionally mishan- 
dling their lien claims did not insulate their 
claims from the exclusivity provisions of the 
Workers’ Compensation Act. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Cal.App. 1 Dist. 1990. For fraudulent con- 
cealment exception to workers’ compensation 
exclusivity provision to apply to action brought 
by employees against their former employer 
based on claim that their leukemia was caused 
by work-related benzene exposure, employees 
were required to show that employer had actual 
knowledge that employees suffered bone mar- 
row injury and that bone marrow injury was 
caused by employees’ employment; construc- 
tive knowledge was insufficient. West's 
Ann.Cal.Labor Code §§ 4553, 4553(a). 

Santiago v. Firestone Tire & Rubber Co., 

274 Cal.Rptr. 576, 224 Cal.App.3d 1318, 
review denied. 


Cal.App. 1 Dist. 1989. Damage claims for 
personal injuries covered by workers’ compen- 
sation could be severed from the remaining 
elements of damages where the cause of action 
was otherwise directed to some other injury 
unrelated to the compensable personal injury. 

Pichon v. Pacific Gas & Electric Co., 260 

Cal.Rptr. 677, 212 Cal.App.3d 488, re- 
hearing denied, modified. 


Exclusivity of workers’ compensation reme- 
dy only precludes employee from bringing a 
civil action on account of an injury arising 
within the course and scope of employment, not 
from bringing a civil action on account of con- 
tract damages incurred independent of any dis- 


ability. 
3602. 
Pichon v. Pacific Gas & Electric Co., 260 
Cal.Rptr. 677, 212 Cal.App.3d 488, re- 
hearing denied, modified. 


West's Ann.Cal.Labor Code §§ 3600, 


Cal.App. 1 Dist. 1983. Where employee's 
injuries have been found noncompensable in 
workers’ cempensation proceeding, sound prin- 
ciples of law authorize a civil suit for damages 
against his employer or coemployees. West's 
Ann.Cal.Labor Code §§ 3201 et seq., 3601(a)(1— 
3): 

Iverson v. Atlas Pacific Engineering, 191 

Cal.Rptr. 696, 143 Cal.App.3d 219. 


Employee's causes of action against em- 
ployer and fellow employee for intentional in- 
fliction of emotional distress were not barred by 
exclusivity provision of Workers’ Compensation 
Act, where injuries had been found noncom- 
pensable in workers’ compensation proceeding. 
West's Ann.Cal.Labor Code §§ 3201 et seq., 
3601(a)(1-3). 

Iverson v. Atlas Pacific Engineering, 191 

Cal.Rptr. 696, 143 Cal.App.3d 219. 


Cal.App. 1 Dist. 1982. Trial court erred in 
sustaining demurrer to cause of action for tort 
of intentional infliction of emotional distress 
brought by former employee who was allegedly 
terminated in retaliation for his protesting what 
he considered to be hazardous working condi- 
tions caused by other employees smoking in 
work place since subject matter was not 
preempted by the Workers’ Compensation Act. 
West's Ann.Cal.Labor Code § 3600 et seq. 

Hentzel v. Singer Co., 188 Cal.Rptr. 159, 

138 Cal.App.3d 290, 35 A.L.R.4th 1015. 


Cal.App. 2 Dist. 1996. Injury to lawsuit 
against post hole digger’s manufacturer caused 
by employer’s destruction of post hole digger 
that allegedly caused worker’s death was not 
“injury” within meaning of workers’ compensa- 
tion scheme’s exclusivity provision. West's 
Ann.Cal.Labor Code §§ 3600, 3602. 

Gomez v. Acquistapace, 57 Cal.Rptr.2d 821, 

50 Cal.App.4th 740, 


Workers’ compensation system applies only 
to injuries which cause disability or need for 
medical treatment, and does not, except under 
extremely limited circumstances, apply to prop- 
erty damage caused by industrial injury or 
death. West’s Ann.Cal.Labor Code §§ 132a, 
2802, 3208. 

Gomez v. Acquistapace, 57 Cal.Rptr.2d 821, 

50 Cal.App.4th 740. 


Cal.App. 2 Dist. 1988. Exclusivity provi- 
sion of Workers’ Compensation Act did not bar 
worker's racial discrimination claim against 
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employer. West’s Ann.Cal.Gov.Code §8§ 12900 
et seq., 12940(a). 
Jones v. Los Angeles Community College 
Dist., 244 Cal.Rptr. 37, 198 Cal.App.3d 
794, review denied. 


Cal.App. 2 Dist. 1956. If employee estab- 
lishes that injury occurred by reason of risk or 
condition incident to employment, only Indus- 
trial Accident Commission has jurisdiction to 
grant him relief, but if he establishes that injury 
did not arise out of such a risk or condition, 
then only courts have jurisdiction to award him 
relief. West's Ann.Labor Code, 88 3600, 3700 et 
seq. 

Carter v. Superior Court In and For Los 

Angeles County, 298 P.2d 598, 142 Cal. 
App.2d 350. 


Cal.App. 2 Dist. 1956. Where plaintiff was 
requested by fellow employee in charge of a 
gasoline station to hold straight a handle on a 
gasoline pump so that repairs might be made 
thereon, and although plaintiff's regular work- 
ing hours had ended about two and one-half 
hours earlier, plaintiff lent the required assis- 
tance and the pump exploded, plaintiff's injuries 
were compensable under the Workmen’s Com- 
pensation Act precluding resort to a civil action 
against employer for the injuries sustained. 
West's Ann.Labor Code, 8§ 3600-3601. 

Scott v. Pacific Coast Borax Co., 294 P.2d 

1039, 140 Cal.App.2d 173. 


Cal.App. 3 Dist. 1983. Slander action by 
former deputy sheriff against sheriff was not 
barred by exclusive provisions of Workers’ 
Compensation Act; gist of action for slander is 
damage to reputation, which is not type of 
injury contemplated by Workers’ Compensation 
Act. West’s Ann.Cal.Labor Code §§ 3201 et 
seq., 3600, 3602; West’s Ann.Cal.Civ.Code § 46. 

Howland v. Balma, 192 Cal.Rptr. 286, 143 

Cal.App.3d 899. 


Cal.App. 3 Dist. 1975. That little or no oc- 
cupational handicap resulted from injury to 
worker’s genital organs from accident in course 
of employment did not open door to tort recov- 
ery not barred by Workmen’s Compensation 
Act. West's Ann.Labor Code, 88 3600, 3600(a), 
3601, 3850, 3852, 4660, 4660(a), 5300. 

Williams v. State Compensation Ins. Fund, 

123 Cal.Rptr. 812, 50 Cal.App.3d 116. 


Cal.App. 3 Dist. 1954. As a general rule, 
injuries sustained by an employee while going 
to or coming from his place of employment do 
not come within the provisions of the Work- 
men’s Compensation Act, although in a broad 
sense they may be incidental to his employment, 
but exception exists where an employee is going 
to or from his place of employment on some 
substantial mission for his employer growing 
out of his employment, and in such instance, the 


injuries come within the act, and preclude em- 
ployee from maintaining negligence action 
against employer. West's Ann.Labor Code, 
§ 3600. 
Seymour v. Setzer Forest Products, 268 
P.2d 1084, 124 Cal.App.2d 608. 


Cal.App. 4 Dist. 2000. Where an employee 
can allege that sexual orientation harassment 
caused her to suffer emotional distress because 
of a pattern of continuing violations, her cause 
of action for infliction of emotional distress will 
not be barred by the exclusivity provisions of 
workers’ compensation laws, because the claim 
is founded upon acts that are outside the nor- 
mal part of the employment environment. 

Murray v. Oceanside Unified School Dist., 

95 Cal.Rptr.2d 28, 79 Cal.App.4th 1338, 


review denied. 


Cal.App. 4 Dist. 1991. Workers’ compen- 
sation is the exclusive remedy for psychological 
injuries arising from employment. 

Horn v. Bradco Internat., Ltd., 283 Cal. 

Rptr. 721, 232 Cal.App.3d 653. 


Cal.App. 5 Dist. 2001. There is no excep- 
tion to the workers’ compensation exclusive 
remedy rule simply because an injury suffered 
on the job is not compensable under workers’ 
compensation law. West's Ann.Cal.Labor Code 
§ 3602. 

Lenk v. Total-Western, Inc., 108 Cal. 

Rptr.2d 34, 89 Cal.App.4th 959, review 
filed. 


Cal.App. 6 Dist. 1998. Where a plaintiff's 
emotional distress claim is premised upon his 
employer's violation of a fundamental public 
policy of the state, such misconduct lies outside 
of exclusive remedy provisions of Workers’ 
Compensation Act. West's Ann.Cal.Labor Code 
§ 3601. 

Cabesuela v. Browning-Ferris Industries of 

California, Inc., 80 Cal.Rptr.2d 60, 68 
Cal.App.4th 101. 


Law Rev. 1952. Effect of exclusive liability 
provisions of workmen's compensation law as 
barring wife's cause of action for loss of consor- 
tium due to negligence of husband’s employer. 

40 C.L.R. 464. 


©2091. Diseases not within acts. 
Library references 
C.J.S. Workmen's Compensation § 924. 


©2092. Failure to comply with lawful require- 
ments. 


Library references 
C.J.S. Workmen's Compensation § 925. 
S.D.Cal. 1995. Disability discrimination 


claims stemming from work-related injuries can 
be brought under California Fair Employment 
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and Housing Act (FEHA), notwithstanding 
workers’ compensation exclusivity provision, 
since remedies available under FEHA are more 
comprehensive both in scope and in amount of 
recovery, and thus amendment to FEHA, pro- 
viding that FEHA may impliedly repeal other 
provisions of state law when “those provisions 
provide less protection” than FEHA, reverses 
prior doctrine that disability discrimination 
claims stemming from work-related injury fall 
exclusively within worker’s compensation 
scheme. West's Ann.Cal.Gov.Code §§ 12970, 
12993(a); West’s Ann.Cal.Labor Code § 132a. 

Gallo v. Board of Regents of University of 

California, 916 F.Supp. 1005. 


Cal.App. 3 Dist. 1994. Employee's causes 
of action against his employer for discharge 
based on work-related heart condition in viola- 
tion of Fair Employment and Housing Act and 
fundamental public policy were barred by ex- 
clusive remedy provisions of workers’ compen- 
sation law, where increased workers’ compen- 
sation remedies were available to employee as 
result of discharge. West’s Ann.Cal.Labor Code 
§ 132a (1988). 

Angell v. Peterson Tractor, Inc., 26 Cal. 

Rptr.2d 541, 21 Cal.App.4th 981, review 
denied. 


2093. Willful or deliberate act or negligence. 


Library references 
C.J.S. Workmen's Compensation § 926. 


C.A.9 (Cal.) 1983. Discharged employee's 
claims for intentional infliction of emotional 
distress arising from termination of her employ- 
ment were not barred by California workers’ 
compensation laws. West's Ann.Cal.Labor 
Code §§ 3600, 3601. 

Russell v. Massachusetts Mut. Life Ins. Co., 

722 F.2d 482, certiorari granted 105 
S.ce sf, 469° US. 816,+83 L.Ed 2d°29, 
reversed 105 S.Ct. 3085, 473 U.S. 134, 87 
L.Ed.2d 96, on remand 778 F.2d 542, 
vacated 778 F.2d 542. 


Employee's cause of action for intentional 
infliction of emotional distress constitutes im- 
plied exception to exclusive remedy provision of 
California workers’ compensation laws. West's 
Ann.Labor Code §§ 3600, 3601. 

Russell v. Massachusetts Mut. Life Ins. Co., 

722 F.2d 482, certiorari granted 105 
SiCu ol, 409 Us: S16, 53 tnd 29) 
reversed 105 S.Ct. 3085, 473 U.S. 134, 87 
L.Ed.2d 96, on remand 778 F.2d 542, 
vacated 778 F.2d 542. 


C.D.Cal. 2000. Exclusive remedy provi- 
sion of California workers’s compensation law 
barred negligence and negligence per se claims 
asserted by former employee against employer 
arising from exposure to ionizing radiation in 
the workplace by which former employee at- 


tempted to recover for contracting his ailments 
in the first instance. West's Ann.Cal.Labor 
Code § 3602(a). 
Migliori v. Boeing North American, Inc., 97 
F.Supp.2d 1001. 


N.D.Cal. 1997. Exclusive remedy provi- 
sions of California Workers’ Compensation Act 
bar employee's claims for intentional and negli- 
gent infliction of emotional distress when mis- 
conduct attributed to employer consists of ac- 
tions which are normal part of employment 
relationship, such as demotions, promotions, 
criticism of work practices, and friction in nego- 
tiation as to grievances. West's Ann.Cal.Labor 
Code § 3201 et seq. 

Kirton v. Summit Medical Center, 

F.Supp. 1381. 


982 


N.D.Cal. 1987. Employee’s suit for inju- 
ries, including damage to his immune system, 
presence of diseases in their latency stage and 
emotional distress, which allegedly resulted 
from employer’s fraudulent concealment of haz- 
ardous substances at work site, was not pre- 
cluded by exclusivity provisions of California 
workers’ compensation system; alleged physical 
injuries involved no present impairment of 
earning capacity and no clearly perceptible 
manifestation of physical dysfunction or disease. 
West's Ann.Cal.Labor Code § 3600 et seq. 

Barth v. Firestone Tire and Rubber Co., 673 

F.Supp. 1466. 


Employer's fraudulent concealment of dan- 
ger of job-related exposure to hazardous materi- 
als did not fall within willful physical assault 
exception to exclusivity of California workers’ 
compensation system. West’s Ann.Cal.Labor 
Code § 3602(b)(1). 

Barth v. Firestone Tire and Rubber Co., 673 

F.Supp. 1466. 


Employer's fraudulent concealment of dan- 
ger posed by exposure at work place to haz- 
ardous materials fell within fraudulent con- 
cealment exception to exclusivity provisions of 
California workers’ compensation system, and 
thus permitted employee to maintain action at 
law for damages resulting from fraudulent 
concealment by employer. West’s Ann.Cal.La- 
bor Code § 3602(b)(2). 

Barth v. Firestone Tire and Rubber Co., 673 

F.Supp. 1466. 


N.D.Cal. 1987. Action of employer in al- 
legedly compelling employees to come into con- 
tact with toxic substances without their consent 
in course of employment was not undertaken 
for purpose of injuring employees and did not 
constitute ‘willful physical assaults’ under Cali- 
fornia law, sufficient to permit battery claim as 
statutory exception to exclusivity of workers’ 
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compensation remedy. West's Ann.Cal.Labor 
Code § 3602(b), (b)(1). 
Barth v. Firestone Tire and Rubber Co., 661 


ESupp. 193% 


Cal. 2001. In some exceptional circum- 
stances an employer is not free from liability at 
law for his intentional acts even if the resulting 
injuries to his employees are compensable un- 
der workers’ compensation; where the acts are 
a normal part of the employment relationship 
or workers’ compensation claims process, or 
where the motive behind these acts does not 
violate a fundamental policy of the state, then 
the cause of action is barred, but if not, then it 
may go forward. West’s Ann.Cal.Labor Code 
§§ 3600(a), 3602, 5300. 

Charles!) J, Vacanti MeD= Ince wv. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


If an injury arises out of and in the course 
of the employment, the exclusive remedy provi- 
sions of the Workers’ Compensation Act apply 
notwithstanding that the injury resulted from 
intentional conduct, even though the conduct 
might be characterized as egregious. West's 
Ann.Cal.Labor Code §§ 3600(a), 3602, 5300. 

Ghanleswy.. VacantijaM.Di. mew vee State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Cal. 1987. An employee could not main- 
tain a civil action in courts for intentional 
infliction of emotional distress against his em- 
ployer and fellow employee when conduct com- 
plained of had caused total, permanent, mental 
and physical disability compensable under 
workers’ compensation law. 

Cole v. Fair Oaks Fire Protection Dist., 729 

P.2d 743, 233 Cal.Rptr. 308, 43 Cal.3d 
148, rehearing denied. 


An employer’s supervisory conduct is inher- 
ently “‘intentional.”’ 
Cole v. Fair Oaks Fire Protection Dist., 729 
P.2d 743, 233 Cal.Rptr. 308, 43 Cal.3d 
148, rehearing denied. 


Cal. 1980. Employee's allegations that em- 
ployer fraudulently concealed from him, and 
from doctors retained to treat him, as well as 
from state, that he was suffering from a disease 
caused by ingestion of asbestos, thereby pre- 
venting him from receiving treatment for the 
disease and inducing him to continue to work 
under hazardous conditions, were sufficient to 
state a cause of action for aggravation of the 
disease as distinct from hazards of the employ- 
ment which caused him to contract the disease, 
and employee was entitled to bring an action at 
law against employer for such aggravation, not- 
withstanding the existence of worker’s compen- 


sation law. West’s Ann.Labor Code, 8§ 3600, 
3601. 
Johns-Manville Products Corp. v. Superior 
Court, 612 P.2d 948, 165 Cal.Rptr. 858, 
27 Cal.3d 465, 9 A.L.R.4th 758. 


Cal. 1972. Employee cannot bring action 
at law against his employer for damages for 
injuries intentionally inflicted by the employer 
upon the employee and incurred by the employ- 
ee in the course of the employment. West's 
Ann.Labor Code, § 3852. 

Unruh v. Truck Insurance Exchange, 498 

P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 
616. 


Cal.App. 1 Dist. 2000. An employer's actu- 
al knowledge of the existence of an employee's 
injury connected with the employment is a nec- 
essary prerequisite to establishing a claim 
against the employer under fraudulent conceal- 
ment exception to workers’ compensation exclu- 
sivity provision. West’s Ann.Cal.Labor Code 
§ 3602(b)(2). 

Ashdown vy. Ameron Internat. Corp., 100 

Cal.Rptr.2d 20, 83 Cal.App.4th 868. 


To bring action against employer under 
fraudulent concealment exception to workers’ 
compensation exclusivity provision, the injured 
employee or his or her representatives must 
present evidence showing that the employer 
actively prevented the employee from receiving 
treatment for his or her employment-related 
injury or disease, or otherwise aggravated the 
injury or disease in some way. West's 
Ann.Cal.Labor Code § 3602(b)(2). 

Ashdown v. Ameron Internat. Corp., 100 

Cal.Rptr.2d 20, 83 Cal.App.4th 868. 


Fraudulent concealment exception to work- 
ers’ compensation exclusivity did not apply to 
action against pipe manufacturer for deceased 
pipe inspector’s asbestos-related latent injuries, 
disease, and death, where there was no evi- 


companies ever knew the pipe inspector had an 
asbestos-related disease and pipe inspector and 
his family were fully aware of his exposure to 
asbestos while working at predecessor compa- 
ny. West's Ann.Cal.Labor Code § 3602(b)(2). 
Ashdown v. Ameron Internat. Corp., 100 
Cal.Rptr.2d 20, 83 Cal.App.4th 868. 


Cal.App. 1 Dist. 1999. Intentional conduct 
by employer is ‘beyond the compensation bar- 
gain,’ such that injuries to employer from such 
conduct are not subject to exclusive remedy of 
workers’ compensation, if it could not be con- 
sidered a normal risk of employment or is 
contrary to fundamental public policy. West's 
Ann.Cal.Labor Code § 3601. 

Vuillemainroy v. American Rock & Asphalt, 

Inc., 83 Cal.Rptr.2d 269, 70 Cal.App.4th 
1280. 
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Cal.App. 1 Dist. 1999. Causes of action for 
intentional and negligent infliction of emotional 
distress, asserted by former employee against 
county in connection with alleged discrimina- 
tion he suffered as result of work-related injury, 
were not barred by exclusive remedy provisions 
of worker’s compensation laws, since such dis- 
crimination was not a normal risk of the em- 
ployment relationship. West's Ann.Cal.Labor 
Code §§ 3600(a), 3602(a). 

Fretland v. County of Humboldt, 82 Cal. 

Rptr.2d 359, 69 Cal.App.4th 1478. 


Cal.App. 1 Dist. 1994. Civil action may be 
brought for certain types of intentional employ- 
er conduct which bring employer beyond 
boundaries of workers’ compensation bargain; 
intentional conduct is beyond workers’ compen- 
sation bargain if it could not be considered 
normal risk of employment or is contrary to 
fundamental public policy. 

Arendell v. Auto Parts Club, Inc., 35 Cal. 

Rptr.2d 83, 29 Cal.App.4th 1261. 


Cal.App. 1 Dist. 1992. Statutes excepting 
“willful and unprovoked physical act[s] of ag- 
gression” by employers and coemployees from 
exclusive remedy of workers’ compensation do 
not cover all batteries at common law, but 
rather, only those batteries committed with spe- 
cific intent to injure. West’s Ann.Cal.Labor 
Code §§ 3601(a)(1), 3602(b)(1). 

Soares v. City of Oakland, 12 Cal.Rptr.2d 

405, 9 Cal.App.4th 1822. 


Cal.App. 1 Dist. 1988. Mere allegations of 
emotional distress are not sufficient to trigger 
exception to exclusive remedy provisions of 
Workers’ Compensation Act, nor are all inten- 
tional torts excepted. West’s Ann.Cal.Labor 
Code §§ 3600-3602. 

Phillips v. Crawford & Co., 248 Cal.Rptr. 

371, 202 Cal.App.3d 383, opinion modi- 
fied. 


Cal.App. 1 Dist. 1985. Maritime employ- 
ee’s exclusive remedy against his employer is 
compensation under Longshoremen’s and Har- 
bor Workers’ Compensation Act unless employ- 
er has failed to pay compensation as required or 
unless employee can establish that his injury 
was inflicted as result of intentional tort by his 
employer. Longshoremen’s and Harbor Work- 
ers’ Compensation Act, §§ 1 et seq., 5(a), as 
amended, 33 U.S.C.A. §§ 901 et seq., 905(a). 

Seide v. Bethlehem Steel Corp., 215 Cal. 

Rptr. 629, 169 Cal.App.3d 985. 


Cal.App. 1 Dist. 1983. Allegations that fel- 
low employee forced plaintiff to remain in con- 
fined area and repeatedly pounded large sledge 
hammer against steel target, causing loud, con- 
cussive noises which damaged plaintiff's hear- 
ing and caused him grave emotional distress 
could be fairly characterized as alleging ‘willful 


and unprovoked physical act of aggression’’ 
within meaning of exception from exclusivity 
provision in Workers’ Compensation Act, and 
complaint was sufficient to withstand demurrer 
by fellow employee, but liability for fellow em- 
ployee's acts could not be imputed to employer. 
West's Ann.Cal.Labor Code  §§ 3600(g), 
3601(a)(1), (ce). 

Iverson v. Atlas Pacific Engineering, 191 

Cal.Rptr. 696, 143 Cal.App.3d 219. 


Where intentional physical acts of fellow 
employee, ratified by employer, allegedly caused 
harm noncompensable under Workers’ Com- 
pensation Act, primarily emotional in nature, 
exclusive remedy provisions did not preclude 
civil claims against employer and fellow em- 
ployee. West's Ann.Cal.Labor Code §§ 3201 et 
seq., 3601(a)(1-3). 

Iverson v. Atlas Pacific Engineering, 191 

Cal.Rptr. 696, 143 Cal.App.3d 219. 


Cal.App. 1 Dist. 1981. Employee’s cause 
of action for intentional infliction of emotional 
distress constitutes implied exception to exclu- 
sive remedy provisions of Workers’ Compensa- 
tion Act. West’s Ann.Labor Code, §§ 3201 et 
seq ool 

McGee v. McNally, 174 Cal.Rptr. 253, 119 

Cal.App.3d 891. 


Workers’ Compensation Act was not intend- 
ed to preclude certain actions based upon rare 
instances of malicious oppression. West's 
Ann.Labor Code, § 3201 et seq. 

McGee v. McNally, 174 Cal.Rptr. 253, 119 

Cal.App.3d 891. 


Cal.App. 1 Dist. 1975. Waitress’ right to 
workmen's compensation benefits and right to 
maintain action for intentional assault and bat- 
tery and for injuries sustained as result of wan- 
ton and willful recklessness on the part of part 
owner, who also received wages for performing 
duties as bartender, of bar in which waitress 
worked were cumulative rather than mutually 
exclusive so that trial of the civil action was not 
required to be stayed pending outcome of work- 
men’s compensation proceedings. West's 
Ann.Labor Code, §§ 3600, 3601, 4154, 4553. 

Magliulo v. Superior Court, 121 Cal.Rptr. 

621, 47 Cal.App.3d 760. 


Fact that injuries from an assault, by em- 
ployer, may arise out of, be incidental to, and be 
within the course of employee’s employment 
and that workmen's compensation may be al- 
lowed for injuries resulting from such actions 
does not preclude civil action against the em- 
ployer who assaults the employee. West's 
Ann.Labor Code, §§ 3600, 3601. 

Magliulo v. Superior Court, 121 Cal.Rptr. 

621, 47 Cal.App.3d 760. 


Cal.App. 2 Dist. 1998. Exclusive remedy 
provisions of workers’ compensation law do not 
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apply to claim of infliction of emotional distress 
if former employee has tort cause of action for 
wrongful termination in violation of public poli- 
cy or wrongful termination in violation of an 
express statute; emotional distress damages are 
simply a component of compensatory damages. 
West's Ann.Cal.Labor Code § 3200 et seq. 
Phillips v. Gemini Moving Specialists, 74 
Cal.Rptr.2d 29, 63 Cal.App.4th 563, as 
modified. 


Cal.App. 2 Dist. 1993. Bodily contact is 
not necessary for there to be physical assault 
within meaning of workers’ compensation ex- 
clusivity exception for personal injury caused by 
willful physical assault by employer. West's 
Ann.Cal.Labor Code § 3602(b)(1). 

Herrick v. Quality Hotels, Inns & Resorts, 

Inc., 24 Cal.Rptr.2d 203, 19 Cal.App.4th 
1608, review denied. 


Cal.App. 2 Dist. 1992. If actions of em- 
ployer in terminating employee constitute nor- 
mal part of employment relationship, injuries 
which result are subject to exclusive remedy 
provisions of workers’ compensation law, even 
if injuries flow from intentional misconduct by 
employer, and even if such conduct might be 
characterized as egregious, manifestly unfair, 
outrageous, or intended to cause emotional dis- 
turbance resulting in disability. | West's 
Ann.Cal.Labor Code §§ 3600, 3602. 

B & E Convalescent Center v. State Com- 

pensation Ins. Fund, 9 Cal.Rptr.2d 894, 8 
Cal.App.4th 78. 


Cal.App. 2 Dist. 1985. Action at law is per- 
mitted against employer who personally com- 
mits physical assault on employee or who, by 
ratifying assault by employee, becomes a joint 
participant therein. West's Ann.Labor Code 
§ 3601. 

Hollywood Refrigeration Sales Co. v. Supe- 

rior Court, 210 Cal.Rptr. 619, 164 Cal. 
App.3d 754. 


Cal.App. 2 Dist. 1984. Modern view re- 
specting actionable intentional misconduct by 
employer, as exception to exclusive remedy pro- 
visions of workers’ compensation laws, is that it 
must be alleged and proved that employer acted 
deliberately with specific intent to injure em- 
ployee. West's Ann.Cal.Labor Code § 3600 et 
seq. 

Roberts v. Pup 'N’ Taco Driveup, 206 Cal. 

Rptr. 533, 160 Cal.App.3d 278. 


Cal.App. 2 Dist. 1981. — Allegations that 
the worker’s compensation carrier consistently 
delayed in paying compensation, arbitrarily 
reduced the periodic amount paid and inten- 
tionally disregarded a subpoena duces tecum, 
resulting in physical and emotional suffering 
to injured worker, and that these acts were 
done intentionally, deceitfully, fraudulently 


and in bad faith were not sufficient to war- 
rant departure from basic rule that matters 
relative to claims for workers’ compensation 
are within the exclusive jurisdiction estab- 
lished by the Workers’ Compensation Act, 
which limits the worker to the remedies pro- 
vided under the Act and bars actions at law. 
West's Ann.Labor Code, §§ 3600, 3601. 
Everfield v. State Comp. Ins. Fund, 171 
Cal.Rptr. 164, 115 Cal.App.3d 15. 


Cal.App. 2 Dist. 1979. Discharged employ- 
ee, who brought action against his employer 
and general manager on theory of intentional 
infliction of emotional distress, was injured 
while still employee for purposes of workers’ 
compensation, where employee first went to 
employer's office by appointment while on leave 
of absence to settle matters regarding compen- 
sation allegedly owed, and, under circum- 
stances, occurrences in bookkeeper’s office, to 
which employee proceeded in order to get his 
son’s paycheck after leaving manager’s office, 
were employment related and not strictly per- 
sonal, and employee’s return to employer's 
premises to return keys, tools and uniforms at 
employer's request was directly connected with 
employment relationship. 

Gates v. Trans Video Corp., 155 Cal.Rptr. 

486, 93 Cal.App.3d 196. 


A controlling principle of Workers’ Com- 
pensation Act was that Workers’ Compensation 
Appeals Board had exclusive jurisdiction when 
conditions of compensation concurred, and 
since discharged employee, who brought action 
against his employer and general manager on 
theory of intentional infliction of emotional dis- 
tress arising out of two encounters between 
employee and manager at employer's premises, 
alleged that he was physically injured and dis- 
abled as a result of defendants’ acts, he suffered 
a compensable injury under Act, and thus the 
conditions of compensation were met and he 
was barred from bringing a civil suit for dam- 
ages predicated on theory of intentional inflic- 
tion of emotional distress. West’s Ann.Labor 
Code, §§ 3201 et seq., 3600. 

Gates v. Trans Video Corp., 155 Cal.Rptr. 

486, 93 Cal.App.3d 196. 


Cal.App. 2 Dist. 1979. Employee, who had 
not obtained any award of workmen’s compen- 
sation benefits, could maintain a civil action 
against her employer based on assaults, batter- 
ies, false imprisonment and rape perpetrated on 
her by certain of its agents and officers. 

Meyer v. Graphic Arts International Union, 

151 Cal.Rptr. 597, 88 Cal.App.3d 176. 


Cal.App. 2 Dist. 1975. | Where claimant 
made no showing that he had not been paid 
compensation in accordance with his claim as 
required to bring him within the exception in 
Workmen's Compensation Act allowing a sepa- 
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rate civil action against employer for damages, 
he could not, after his claim had been settled 
and settlement had been approved by Work- 
men’s Compensation Appeal Board, maintain 
action against employer for same injuries on 
theory that employer was guilty of wilful and 
reckless conduct. West's Ann.Labor Code, 
§§ 3601(a)(1-3), 3706. 

Nelson v. Metalclad Insulation Corp., 118 

Cal.Rptr. 725, 44 Cal.App.3d 474. 


Cal.App. 2 Dist. 1956. Employee who sus- 
tains an injury intentionally inflicted by his 
employer is not relegated to claim for compen- 
sation before Industrial Accident Commission, 
but may treat his injury as not having arisen out 
of and in course of his employment and may 
maintain action at law to recover damages both 
compensatory and exemplary. West’s Ann.Labor 
Code, §§ 3600, 3700 et seq. 

Carter v. Superior Court In and For Los 

Angeles County, 298 P.2d 598, 142 Cal. 
App.2d 350. 


An employee who during course of his em- 
ployment sustains injury intentionally inflicted 
on him by his employer has choice of remedies 
and may assert that injury occurred by reason 
of risk or conditions incident to employment 
and seek compensation before Industrial Acci- 
dent Commission, or he may assert that injury 
did not arise out of risk or conditions incident 
to his employment and seek damages in an 
action at law. West's Ann.Labor Code, §§ 3600, 
3700 et seq. 

Carter v. Superior Court In and For Los 

Angeles County, 298 P.2d 598, 142 Cal. 
App.2d 350. 


Cal.App. 3 Dist. 1986. Aggravation that re- 
sults when employer fraudulently conceals 
cause of employee's injuries remains actionable, 
though employee has received worker's com- 
pensation benefits for injury itself. 

Aerojet General Corp. v. Superior Court, 

223 Cal.Rptr. 249, 177 Cal.App.3d 950. 


Cal.App. 3 Dist. 1968.  ‘‘Reckless_ disre- 
gard” within meaning of provision of Work- 
men’s Compensation Law that it is not the 
exclusive remedy when injury is proximately 
caused by act of fellow employee which evinces 
a “reckless disregard’ of injured employee and 
calculated and conscious willingness to permit 
injury means an affirmative and knowing disre- 
gard of consequences. West's Ann.Labor Code, 
§ 3601(a) (3). 

Breceda v. Gamsby, 72 Cal.Rptr. 832, 267 

Cal.App.2d 167. 


Cal.App. 3 Dist. 1968. | Workmen's com- 
pensation coverage was a defense to employee's 
civil damage action against her employer de- 
spite fact that employee's injury was intentional 


ly inflicted by employer. West’s Ann.Labor 
Code, §§ 3600, 3601, 3706. 
Azevedo v. Abel, 70 Cal.Rptr. 710, 264 Cal. 


App.2d 451. 


Cal.App. 3 Dist. 1951. An employee could 
maintain action against employer for compensa- 
tory and punitive damages for alleged willful 
assault, as against contention that the matter 
was exclusively within jurisdiction of Industrial 
Accident Commission. West’s Ann.Labor Code, 
§§ 3600, 3601. 

Conway v. Globin, 233 P.2d 612, 105 Cal. 

App.2d 495. 


Cal.App. 4 Dist. 1998. Employee’s claim 
for intentional infliction of emotional distress 
was not barred by exclusive remedy provisions 
of the Workers’ Compensation Act, given that 
this claim was premised on same conduct as 
employee's claim for wrongful termination in 
violation of public policy, and that claim was 
not barred by the exclusive remedy provisions 
of the Workers’ Compensation Act. West's 
Ann.Cal.Labor Code § 3601. 

Kovatch v. California Cas. Management 

Co., 77 Cal.Rptr.2d 217, 65 Cal.App.4th 
1256, review denied. 


Cal.App. 4 Dist. 1996. Before employer 
may be liable under fraudulent concealment 
exception to exclusivity provisions of Workers’ 
Compensation Act, employee must establish 
that: (1) employer concealed existence of injury; 
(2) employer concealed connection between in- 
jury and employment; and (3) injury is aggra- 
vated, following this concealment. West’s 
Ann.Cal.Labor Code § 3602(b)(2). 

Hughes Aircraft Co. v. Superior Court, 52 

Cal.Rptr.2d 514, 44 Cal.App.4th 1790, as 
modified. 


Actual knowledge of injury is a sine qua 
non for employer’s liability under fraudulent 
concealment exception to exclusivity provisions 
of Workers’ Compensation Act as employer can- 
not be charged with concealing matters which it 
did not know. West's Ann.Cal.Labor Code 
§ 3602(b)(2). 

Hughes Aircraft Co. v. Superior Court, 52 

Cal.Rptr.2d 514, 44 Cal.App.4th 1790, as 
modified. 


Cal.App. 4 Dist. 1990. Exclusive remedy 
provisions of workers’ compensation law ap- 
plied to emotional distress and loss of consor- 
tium claims brought by or on behalf of former 
employee who claimed that he was terminated 
in violation of public policy. 

Semore v. Pool, 266 Cal.Rptr. 280, 217 

Cal.App.3d 1087, review denied. 


Cal.App. 4 Dist. 1987. In determining 
whether employee’s action at law based on 
employer's alleged intentional misconduct 
causing disability is barred under doctrine of 
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exclusivity, distinction between physical and 
emotional harm is arbitrary and sometimes ir- 
rational, and proper focus is on whether acts 
complained of were normal part of employ- 
ment relationship or incidents thereof; abro- 
gating Renteria v. County of Orange, 82 Cal. 
App.3d 833, 147 Cal.Rptr. 447 (4 Dist.); reject- 
ing Hollywood Refrigeration Sales Co. v. Supert- 
or Court, 164 Cal.App.3d 754, 210 Cal.Rptr. 
619 (2 Dist.); McGee v. McNally, 119 Cal. 
App.3d 891, 174 Cal.Rptr. 253 (1 Dist.); Gates 
v. Trans Video Corp., 93 Cal.App.3d 196, 155 
Cal.Rptr. 486 (2 Dist.); Ankeny v. Lockheed 
Missiles & Space Co., 88 Cal.App.3d 531, 151 
Cal.Rptr. 828 (1 Dist.); Iverson v. Atlas Pacific 
Engineering, 143 Cal.App.3d 219, 191 Cal.Rptr. 
696 (1 Dist.). West’s Ann.Cal.Labor Code 

§§ 3600, 3601. 
Hart v. National Mortgage & Land Co., 235 
Cal.Rptr. 68, 189 Cal.App.3d 1420, re- 

view denied. 


Exclusivity doctrine did not prevent em- 
ployee from stating civil cause of action against 
employer for assault and battery by employee's 
superior by alleging that employer was aware of 
superior’s acts in jumping on, grabbing, and 
pinching employee and did nothing to discipline 
superior, under doctrine of ratification. West's 
Ann.Cal.Labor Code 8§ 3600, 3601. 

Hart v. National Mortgage & Land Co., 235 

Cal.Rptr. 68, 189 Cal.App.3d 1420, re- 
view denied. 


Cal.App. 4 Dist. 1978. An employee's civil 
action against his employer and fellow employ- 
ees for intentional infliction of emotional dis- 
tress is not barred by the exclusive remedy 
provisions of the Workers’ Compensation Act. 
West's Ann.Labor Code, 88 3200 et seq., 3600, 
3601. 

Renteria v. County of Orange, 147 Cal.Rptr. 

447, 82 Cal.App.3d 833. 


Cal.App. 5 Dist. 2001. Tort recovery for 
intentional misconduct is permitted under 
workers’ compensation exclusivity doctrine, 
where employer's conduct of has a questionable 
relationship to the employment, an injury which 
did not occur while the employee was perform- 
ing service incidental to the employment and 
which would not be viewed as a risk of the 
employment, or conduct where the employer 


stepped out of its proper role. West's 
Ann.Cal.Labor Code § 3602. 
Lenk v. Total-Western, Inc., 108 Cal. 


Rptr.2d 34, 89 Cal.App.4th 959, review 
filed. 


Cal.App. 5 Dist. 1991. Exclusivity doctrine 
did not preclude cause of action against employ- 
er for intentionally or negligently causing shoot- 
ing death of striking farm worker by arming 
strike breakers, with knowledge that they would 
threaten and intimidate striking workers, nor 


did doctrine apply to preclude cause of action 
for violation of civil rights. West's Ann.Cal. 
C.C.P. § 377; West's Ann.Cal.Labor Code 
§ 3201 et seq. 
Lopez v. Sikkema, 280 Cal.Rptr. 7, 229 
Cal.App.3d 31. 


Cal.App. 5 Dist. 1985. An employer may 
be subject to common-law liability, notwith- 
standing exclusive remedy provisions of the La- 
bor Code, when employer is charged with in- 
tentional misconduct going beyond failure to 
assure that tools or substances used by employ- 
ee, or physical environment of the work place, 
are safe. West’s Ann.Cal.Labor Code 8§ 3201 
et seq., 3600, 3601, 3602. 

Young v. Libbey-Owens Ford Co., 214 Cal. 

Rptr. 400, 168 Cal.App.3d 1037, review 
denied. 


Law Rev. 1991. Fraudulent concealment 
claims. Steven L. Hoch. 
14 L.A.Law. 34 (Nov. 1991). 


Law Rev. 1983. Punishment and deter- 
rence: Comparative study of tort liability for 
punitive damages under no-fault compensation 
legislation. 

16 U.C.D.Law Rev. 231. 


Law Rev. 1982. An analysis of Johns-Man- 
ville Products Corp. v. Superior Court: Recov- 
ery by an employee against an employer for 
fraudulent conduct. Cynthia K. Thornton. 

33) Hastings LJ 1227. 


Law Rev. 1981. Johns-Manville Products 
Corp. v. Superior Court: Intentional aggrava- 
tion of injury as an exception to exclusive work- 
ers’ compensation remedies. 


Oo Gol R eae 0. 
Law Rev. 1981. Must corporations foot 
the bill for the stress-wrecked employee? Two 


lawsuits seek to move corporate liability for 
damages from stressful working conditions out 
from under the workers’ compensation umbrel- 
la. 

1 Cal.Lawyer No. 2, p. 32. 


Law Rev. 1981. The exclusive remedy of 
workers’ compensation for intentional torts of 
the employer: Johns-Manville Products v. Supe- 
rior Court. 

18 C.W.L.R. 27. 


Law Rev. 1981. Jolins-Manville 
Corp. v. Superior Court: 
remedy rule. 

33 Hastings L.J.263. 


Products 
The not-so-exclusive 


Law Rev. 1981. Johns-Manville v. Superior 
Court: Employee's right to sue employer for 
aggravating an industrial disease. 

14 U.C.D.Law Rev. 767. 
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Law Rev. 1980. Civil action against em- 
ployer and fellow employees for intentional tort 
not barred by exclusive remedy provision of 
Compensation Act. 

12 U.West L.A.L.Rev. 125. 


Law Rev. 1970. Right to sue employer for 
an intentional tort—denial thereof. 
21 Hastings L.J. 683. 


Law Rev. 1965. Liability for inherently 
dangerous activities and the compensation law. 
$5.0 -C.L Achaw, 2.114: 


©2094. Gross negligence. 


Library references 
C.J.S. Workmen's Compensation § 927. 


©2095. Failure to install or maintain safety 
devices. 


Library references 
C.J.S. Workmen's Compensation § 928. 


Cal. 2000. Term ‘“‘die,”’ within the mean- 
ing of the statutory exception to the exclusivity 
of the workers’ compensation system for work- 
ers injured by employer's knowing removal of a 
point of operation guard on a “power press,” 
defined as a material-forming machine that uti- 
lizes a “‘die,”’ refers to a tool that imparts shape 
to material by pressing or impacting against or 
through the material, that is, by punching, 
stamping or extruding; the term does not refer 
to a too] that imparts shape by cutting along the 
material in the manner of a blade. West's 
Ann.Cal.Labor Code § 4558(a)(4); Cal.Code 
Regs., title 8, § 4188(b). 

Rosales v. Depuy Ace Medical Co., 991 P.2d 

1256, 92 Cal.Rptr.2d 465, 22 Cal.4th 279. 


V-notching tool which formed material by 
cutting along its surface was not a die, within 
the meaning of a statutory exception to the 
exclusivity of the workers’ compensation sys- 
tem for workers injured by employer's knowing 
removal of a point of operation guard on a 
“bower press,” defined as a material-forming 
machine that utilizes a ‘‘die.” West's 
Ann.Cal.Labor Code § 4558(a)(4); Cal.Code 
Regs., title 8, § 4188(b). 

Rosales v. Depuy Ace Medical Co., 991 P.2d 

1256, 92 Cal.Rptr.2d 465, 22 Cal.4th 279. 


Injury caused by the operation of a ma- 
chine that could operate as a power press, but 
was not so operating at the time of injury, 
would not be proximately caused by the employ- 
er’s removal of, or failure to install, a point of 
operation guard on a power press, for purposes 
of a statutory exception to the exclusivity of the 
workers’ compensation system for workers in- 
jured by employer’s knowing removal of a point 


of operation guard on a “‘power press.” West's 
Ann.Cal.Labor Code § 4558(a)(4). 
Rosales v. Depuy Ace Medical Co., 991 P.2d 


1256, 92 Cal.Rptr.2d 465, 22 Cal.4th 279. 


Cal.App. 1 Dist. 1999. Alleged act of invol- 
untary manslaughter by employer, in failing to 
maintain trucks and haul roads in safe condi- 
tion and thereby causing death of employee 
when brakes failed on heavily loaded truck as 
he drove down steep haul road, did not fall 
outside of the exclusive workers’ compensation 
remedy so as to permit civil action by employ- 
ee’s family; safety violations such as those al- 
leged fell squarely within the bounds of the 
Workers’ Compensation Act. West's 
Ann.Cal.Labor Code §§ 3600 et seq., 3601. 

Vuillemainroy v. American Rock & Asphalt, 

Inc., 83 Cal.Rptr.2d 269, 70 Cal.App.4th 
1280. 


Cal.App. 1 Dist. 1993. In order to bring 
civil action against employer under power press 
exception to workers’ compensation law exclu- 
sivity rule for failure to install power press point 
of operation guard, worker must present evi- 
dence that manufacturer of power press either 
provided or required point of operation guard 
which was not installed by employer. West's 
Ann.Cal.Labor Code §§ 4558, 4558(a)(2), (c). 

Flowmaster, Inc. v. Superior Court, 20 Cal. 

Rptr.2d 666, 16 Cal.App.4th 1019, review 
denied. 


Power press exception to workers’ compen- 
sation exclusivity rule is applicable to employer 
which designs, manufactures, and installs its 
own power presses for internal use without 
point of operation guards. West's Ann.Cal.La- 
bor Code 8§ 4558, 4558(a)(3). 

Flowmaster, Inc. v. Superior Court, 20 Cal. 

Rptr.2d 666, 16 Cal.App.4th 1019, review 
denied. 


Applicability of power press exception to 
workers’ compensation exclusivity rule is not 
limited to those cases in which employer fails to 
install, or removes after installation, point of 
operation guard that was already incorporated 
in plans and specifications for power press; for 
purposes of power press exception, there is no 
distinction between employer-manufacturer 
who removes, or fails to install, guard which 
has been included in power press plans or 
specifications, and one who, knowing risks, 
willfully omits guard from its own specifica- 
tions. West’s Ann.Cal.Labor Code § 4558. 

Flowmaster, Inc. v. Superior Court, 20 Cal. 

Rptr.2d 666, 16 Cal.App.4th 1019, review 
denied. 


In order to establish that power press ex- 
ception to workers’ compensation exclusivity 
rule applies to employer, which manufactures 
power press for internal use, based on employ- 
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er-manufacturer’s failure to install point of op- 
eration guard, worker must prove either that 
employer's own design provided for guard 
which was later removed or never installed, or 
that guard was required to protect against 
known risk of serious injury, but was deliberate- 
ly omitted by employer from design, fabrication, 
or assembly of power press; therefore, excep- 
tion may be applicable even if design did not 
provide for guard, so long as guard was re- 
quired to protect against known risk of serious 
injury and press was capable of functioning 
with required guard. West’s Ann.Cal.Labor 
Code § 4558. 
Flowmaster, Inc. v. Superior Court, 20 Cal. 
Rptr.2d 666, 16 Cal.App.4th 1019, review 
denied. 


In order to establish that power press ex- 
ception to workers’ compensation exclusivity 
rule is applicable to employer, which manufac- 
tures power press for internal use, based on 
employer-manufacturer’s failure to install point 
of operation guard, worker must establish that 
employer-manufacturer was actually aware that 
guard was either provided for in design of press 
or required to prevent probability of serious 
injury or death; it is not sufficient merely to 
show that injury was negligently and proximate- 
ly caused by absence of guard. West's 
Ann.Cal.Labor Code § 4558. 

Flowmaster, Inc. v. Superior Court, 20 Cal. 

Rptr.2d 666, 16 Cal.App.4th 1019, review 
denied. 


Cal.App. 1 Dist. 1993. ‘Die’ as used in 
statute defining “power press,’’ for purposes of 
exception to exclusive remedy provision of 
workers’ compensation system when worker is 
injured by “power press’’ operated without 
point of operation guard, is not limited to upper 
and lower tool that together form a set as there 
are ‘‘single piece dies’’, such as extrusion press- 
es, which force malleable material, such as 
heated metal, through single die to create prod- 
uct, such as wire or rods. West’s Ann.Cal.La- 
bor Code 8§ 3602, 4558, 4558(a)(4). 

Graham v. Hopkins, 17 Cal.Rptr.2d 82, 13 

Cal.App.4th 1483, as modified, and re- 
view denied. 


Four cutting heads on wood molding ma- 
chine were not ‘‘die,”’ so that machine was not 
“power press’ within meaning of exclusive 
remedy provision of workers’ compensation sys- 
tem exception applicable when worker is in- 
jured by power press operated without point of 
operation guard; common to all definitions of 
“die” is that shape of die itself determines shape 
of product that is formed and that was not true 
of the cutting heads, each of which cut or 
planed different side of board as it moved past, 
and legislative history did not support broader 


reading of term ‘power press.’”” West's 
Ann.Cal.Labor Code 8§ 3602, 4558, 4558(a)(4). 
Graham v. Hopkins, 17 Cal.Rptr.2d 82, 13 
Cal.App.4th 1483, as modified, and re- 

view denied. 


“Die,’’ as used in statute defining “power 
press” for purposes of exception to exclusive 
remedy provision of workers’ compensation sys- 
tem for injuries sustained when “‘power press’’ 
is operated without point of operation guard, 
did not mean ‘‘device which shapes materials”; 
that definition would rob word “‘die’’ of any 
meaning or purpose within statute, violating 
cardinal rule that each word in statute is pre- 
sumed to have meaning and to perform useful 
function. West's Ann.Cal.Labor Code 8§ 3602, 
4558, 4558(a)(4). 

Graham v. Hopkins, 17 Cal.Rptr.2d 82, 13 

Cal.App.4th 1483, as modified, and re- 
view denied. 


Cal.App. 1 Dist. 1990. ‘Power press” ex- 
ception to exclusivity provisions of workers’ 
compensation statute did not apply to allow 
worker to sue temporary employment agency in 
tort after worker lost thumbs in unguarded 
power press from which point of operation 
guard had been removed by temporary employ- 
er; only employer who directly authorized by 
affirmative instruction removal or failure to 
install guard could be sued at law under excep- 
tion, and worker did not allege that temporary 
employment agency itself authorized removal of 
guard. West’s Ann.Cal.Labor Code §§ 4558, 
4558(a)(6), (b). 

Watters Associates v. Superior Court, 267 

Cal.Rptr. 696, 218 Cal.App.3d 1322. 


Cal.App. 2 Dist. 1996. Employer was not 
liable for employee's injuries under statutory 
provision subjecting employers to legal liability 
for removing guards from powerful machinery 
when manufacturer has designed machine to 
have protective guard while in operation where 
employer submitted reliable information that 
manufacturer did not design press on which 
employee was hurt to have point of operation 
guard and manufacturer never instructed em- 
ployer to install point of operation guard. 
West's Ann.Cal.Labor Code § 4558(b). 

Aguilera v. Henry Soss & Co., 

Rptr.2d 477, 42 Cal.App.4th 1724. 


50 Cal. 


Cal.App. 2 Dist. 1995. Legislative intent 
and purpose in enacting statute allowing em- 
ployee to bring action at law, as opposed to 
workers’ compensation proceeding, based on 
injury resulting from employer's removal or 
noninstallation of power press guards, was to 
protect workers from employers who willfully 
removed or failed to install appropriate guards 
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on large power tools. West's Ann.Cal.Labor 
Code § 4558. 
McCoy v. Zahniser Graphics, Inc., 45 Cal. 


Rptr.2d 871, 39 Cal.App.4th 107. 


Cal.App. 2 Dist. 1991. “Guard,” within 
meaning of statute providing exception to exclu- 
sivity of workers’ compensation remedy for in- 
juries caused by employer's knowing removal of 
point of operation “guard’’ in power press, 
includes the myriad apparatus which are avail- 
able to accomplish purpose of keeping hands of 
workers outside the point of operation whenev- 
er ram is capable of descending. West's 
Ann.Cal.Labor Code § 4558. 

Bingham v. Cts Corp., 282 Cal.Rptr. 161, 

231 Cal.App.3d 56. 


Palm buttons and light curtains fall within 
meaning of term ‘‘guard,’’ pursuant to statute 
providing exception to exclusivity of workers’ 
compensation remedy for injuries caused by 
employer's knowing removal of point of opera- 
tion ‘‘guard’’ in power press. West's 
Ann.Cal.Labor Code § 4558. 

Bingham v. Cts Corp., 282 Cal.Rptr. 161, 

231 Cal.App.3d 56. 


Statements in manufacturer’s literature 
constituted specification or requirement that 
light curtain be used, within meaning of statute 
providing exception to exclusivity of workers’ 
compensation remedy for injuries caused by 
employer's knowing removal of point of opera- 
tion guard in power press only if manufacturer 
either installed guards or provided specifica- 
tions for attachment of guards and conveyed 
such information to employer; manufacturer's 
operation and maintenance manual warned 
against placement of any part of body in point 
of operation, press brake safeguarding manual 
stated that proper operating instructions and 
safeguarding were required to complete system, 
and safeguarding manual included chart speci- 
fying that photoelectric presence sensing device 
had to be used. West’s Ann.Cal.Labor Code 
§ 4558. 

Bingham v. Cts Corp., 282 Cal.Rptr. 161, 

231 Cal.App.3d 56. 


Manufacturer required use of dual palm 
buttons for operation of its press brake, within 
meaning of statute providing exception to exclu- 
sivity of workers’ compensation remedy for in- 
juries caused by employer’s knowing removal of 
point of operation guard in power press only if 
manufacturer either installed guards or provid- 
ed specifications for attachment of guards and 
conveyed such information to employer, where 
manufacturer's safeguarding manual explained 
that whenever boxes have sides higher than one 
and one-half inches, another safeguarding 
method may be necessary in addition to light 
curtain, and manufacturer's operation and 
maintenance manual listed dual palm buttons 


as ‘‘standard controls’ on its press brake and 
explained how they functioned. West's 
Ann.Cal.Labor Code § 4558. 
Bingham v. Cts Corp., 282 Cal.Rptr. 161, 
231 Cal.App.3d 56. 


Regulations’ definition of “physical re- 
moval” to mean that hand tool is required to 
remove guard only applies to portion of regu- 
lations explaining requirements for point of 
operation guards, and is inapplicable for pur- 
poses of liability under statute providing ex- 
ception to exclusivity of workers’ compensa- 
tion remedy for injuries caused by employer’s 
knowing removal of point of operation guard 
in power press. West's Ann.Cal.Labor Code 
§ 4558. 

Bingham v. Cts Corp., 282 Cal.Rptr. 161, 

231 Cal.App.3d 56. 


“Physical removal,” for purpose of statute 
providing exception to exclusivity of workers’ 
compensation remedy for injuries caused by 
employer's knowing physical removal of point 
of operation guard in power press, means to 
render a safeguarding apparatus, whether a 
device or point of operation guard, disfunction- 
al or unavailable for use by operator for particu- 
lar task assigned. West’s Ann.Cal.Labor Code 
§ 4558. 

Bingham v. Cts Corp., 282 Cal.Rptr. 161, 

231 Cal.App.3d 56. 


Employee's supervisor physically removed 
point of operation guard, for purposes of statute 
providing exception to exclusivity of workers’ 
compensation remedy for injuries caused by 
employer's knowing removal of point of opera- 
tion guard in power press, where supervisor 
deliberately moved palm buttons away from 
employee so that he could not use them, or- 
dered employee to use his hands to hold metal 
and to flip fingers on press manually, and delib- 
erately switched off seven of fifteen receivers on 
light curtain. West's Ann.Cal.Labor Code 
§ 4558. 

Bingham v. Cts Corp., 282 Cal.Rptr. 161, 

231 Cal.App.3d 56. 


Cal.App. 2 Dist. 1991. Suit under excep- 
tion to exclusivity of workers’ compensation 
remedy applicable where employee sustains in- 
jury because of employer's knowing removal of 
or knowing failure to install point of operation 
guide on power press requires more than injury 
to employee proximately caused by absent point 
of operation guard on power press; employee 
must also establish that employer knowingly 
removed guard or knowingly failed to install it 
and that removal or failure to install was specif- 
ically authorized by employer under conditions 
known by employer to create probability of 
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serious injury or death. West’s Ann.Cal.Labor 
Code § 4558(b). 
Award Metals, Inc. v. Superior Court, 279 
Cal.Rptr. 459, 228 Cal.App.3d 1128, opin- 
ion modified. 


To establish applicability of exception from 
exclusivity of workers’ compensation remedy 
that employee has sustained injury because of 
employer’s knowing removal of or knowing fail- 
ure to install point of operation guide on power 
press, employee must prove that manufacturer 
made some provision for attachment of guards 
and conveyed knowledge of those specifications 
to employer. West's Ann.Cal.Labor Code 
§ 4558. 

Award Metals, Inc. v. Superior Court, 279 

Cal.Rptr. 459, 228 Cal.App.3d 1128, opin- 
ion modified. 


Exception to exclusivity of workers’ com- 
pensation only arises for power press injury 
where employer has been expressly informed by 
manufacturer that point of operation guard is 
required, employer then affirmatively removes 
or fails to install guard, and employer does so 
under conditions known by employer to create 
probability of serious injury or death. West's 
Ann.Cal.Labor Code § 4558. 

Award Metals, Inc. v. Superior Court, 279 

Cal.Rptr. 459, 228 Cal.App.3d 1128, opin- 
ion modified. 


Claims asserted against employer by em- 
ployee injured by power press cannot be 
maintained in light of workers’ compensation 
exclusivity of remedy unless claims meet re- 
quirements of exception to exclusivity of reme- 
dy applicable where employee sustains injury 
because of employer's knowing removal of or 
knowing failure to install point of operation 
guard on power press. West's Ann.Cal.Labor 
Code § 4558. 

Award Metals, Inc. v. Superior Court, 279 

Cal.Rptr. 459, 228 Cal.App.3d 1128, opin- 
ion modified. 


Employee's simple negligence claim against 
employer for injuries sustained from power 
press did not meet standards for power press 
exception to workers’ compensation exclusivity 
of remedy. West's Ann.Cal.Labor Code § 4558. 

Award Metals, Inc. v. Superior Court, 279 

Cal.Rptr. 459, 228 Cal.App.3d 1128, opin- 
ion modified. 


Cal.App. 4 Dist. 1991. Employer's liability 
under statute permitting employee to sue em- 
ployer for injuries caused by absence of power 
press point of operation guard is predicated 
upon employee proving that manufacturer of 
press provided for and conveyed information 


about a point of operation guard. West's 
Ann.Cal.Labor Code § 4558(c). 
Jones v. Keppeler, 279 Cal.Rptr. 168, 228 


Cal.App.3d 705, review denied. 


Design and installation of new control 
mechanism on power press did not render prior 
owner of press and manufacturer of control 
system ‘‘manufacturers’’ within meaning of stat- 
ute permitting employee to sue employer for 
injuries caused by absence of power press point 
of operation guard, where manufacturer provid- 
ed for and conveyed information about a point 
of operation guard; moreover, fact that new 
control mechanism added by prior owner was a 
type of safety device was insufficient to render 
prior owner or manufacturer of control mecha- 
nism a manufacturer of the power press. 
West's Ann.Cal.Labor Code § 4558(c). 

Jones v. Keppeler, 279 Cal.Rptr. 168, 228 

Cal.App.3d 705, review denied. 


With regard to statute permitting employee 
to sue employer for injuries caused by absence 
of power press point of operation guard, when 
manufacturer provided for and conveyed infor- 
mation about point of operation guard, term 
“manufacturer” does not include any party 
which participates at any time in modifying a 
power press; instead, definition is limited to an 
entity which designs, fabricates or assembles a 
power press. West’s Ann.Cal.Labor Code 
§ 4558. 

Jones v. Keppeler, 279 Cal.Rptr. 168, 

Cal.App.3d 705, review denied. 


By enacting statute to permit employee to 
sue employer for injuries caused by absence of 
power press point of operation guard, legisla- 
ture did not intend all workers injured by ab- 
sence of a point of operation guard to bring a 
legal action; rather, it intended to provide relief 
only for specific portion of those employees, i.e., 
workers whose employer knowingly failed to 
install or remove guards from a machine where 
the original manufacturer designed the machine 
to have a protective guard while in operation. 
West's Ann.Cal.Labor Code § 4558. 

Jones v. Keppeler, 279 Cal.Rptr. 168, 

Cal.App.3d 705, review denied. 
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Cal.App. 5 Dist. 1991. To maintain action 
under Labor Code's exception to exclusivity of 
workers’ compensation remedy, injured press 
operator must provide proof that injury or death 
is proximately caused by employer's knowing 
removal of, or knowing failure to install, point 
of operation guard on power press, and that 
such removal or failure to install is specifically 
authorized by employer under conditions 
known by employer to create probability of 
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serious injury or death. West's Ann.Cal.Labor 
Code § 4558. 
Saldana v. Globe-Weis Systems Co., 285 
Cal.Rptr. 385, 233 Cal.App.3d 1505, re- 
view denied. 


Employer could not be held liable under 
Labor Law's exception to exclusivity of workers’ 
compensation remedy, to injured punch press 
operator for failure to maintain replacement 
pull-back device if employer did not know, at 
time of installation, of its dangerous condition. 
West's Ann.Cal.Labor Code § 4558(b). 

Saldana v. Globe-Weis Systems Co., 285 

Cal.Rptr. 385, 233 Cal.App.3d 1505, re- 
view denied. 


Labor Law’s exception to exclusivity of 
workers’ compensation remedy, allowing em- 
ployer to be held liable under certain circum- 
stances for injuries sustained by employee while 
using power press, does not encompass situa- 
tions where employer did not know of any 
danger at time of replacement with another 
guard and later was negligent in failing to 
maintain replacement guard. West's 
Ann.Cal.Labor Code § 4558(b). 

Saldana v. Globe-Weis Systems Co., 285 

Cal.Rptr. 385, 233 Cal.App.3d 1505, re- 
view denied. 


Employer could not be held liable under 
Labor Law's exception to exclusivity of workers’ 
compensation remedy to injured punch press 
operator merely because employer replaced 
manufacturer-provided defective guard; consid- 
eration had to be given to employer's state of 
mind. West's Ann.Cal.Labor Code § 4558(b). 

Saldana v. Globe-Weis Systems Co., 285 

Cal.Rptr. 385, 233 Cal.App.3d 1505, re- 
view denied. 


Cal.App. 5 Dist. 1987. Where employer 
has specifically authorized removal or nonins- 
tallation of power press guard, employee may 
bring action at law against employer for injuries 
suffered while using power press. West's 
Ann.Cal.Labor Code § 4558. 

Ceja v. J. R. Wood, Inc., 242 Cal.Rptr. 531, 

196 Cal.App.3d 1372. 


Under statute subjecting employer to legal 
liability for removing safety guard from power 
press used by employees, hand-held circular 
saw on which employee cut his hand did not 
qualify as “power press,’ and hence, employer 
was not liable to employee for injuries allegedly 
caused by employer's instructions to tie back 
blade guard on saw. West's Ann.Cal.Labor 
Code § 4558. 

Ceja v. J. R. Wood, Inc., 242 Cal.Rptr. 531, 

196 Cal.App.3d 1372. 


Cal.App. 6 Dist. 1995. ‘Power press’’ ex- 
ception to workers’ compensation exclusivity 
was not applicable to injury suffered as result of 


absence of a “‘point of operation guard’ on 
pasta machine, absent evidence that manufac- 
turer conveyed information to employer regard- 
ing necessity of such guard; representations of 
third party from whom employer acquired ma- 
chine were not attributable to manufacturer, 
and existence of a “hole” in machine was not 
sufficient to demonstrate conveyance by manu- 
facturer of knowledge required under statute; 
at most, hole indicated that something was 
missing from machine, but it conveyed no de- 
scription of nature of missing part, and certain- 
ly not specific fact that manufacturer required 
point of operation guard. West’s Ann.Cal.Labor 
Code § 4558. 

Bryer v. Santa Cruz Pasta Factory, 45 Cal. 

Rptr.2d 750, 38 Cal.App.4th 1711. 


Cal.App. 6 Dist. 1985. Under _ statute 
[West's Ann.Cal.Labor Code § 4558], permitting 
employee to sue employer for injuries caused by 
absence of power press safety guards, employer 
was not liable to employee where there was no 
evidence that manufacturer designed or re- 
quired attachment of guards and conveyed 
knowledge of those specifications to employer. 

Swanson v. Matthews Products Inc., 221 

Cal.Rptr. 84, 175 Cal.App.3d 901, review 
denied. 


Employer's knowledge of OSHA-required 
point of operation guards on power press did 
not satisfy requirements of statute [West's 
Ann.Cal.Labor Code § 4558], permitting em- 
ployee to bring action against employer for 
injury caused by absence of power press safety 
guard if, inter alia, manufacturer has conveyed 
knowledge of its guard specifications to employ- 
Je 

Swanson v. Matthews Products Inc., 221 

Cal.Rptr. 84, 175 Cal.App.3d 901, review 
denied. 


Under statute [West’s Ann.Cal.Labor Code 
§ 4558], permitting employee to bring action 
against employer for injury caused by absence 
of power press safety guard if, inter alia, manu- 
facturer has conveyed knowledge of guard spec- 
ifications to employer, employer's knowledge of 
specifications other than manufacturer's is sim- 
ply not relevant. 
Swanson v. Matthews Products Inc., 221 
Cal.Rptr. 84, 175 Cal.App.3d 901, review 
denied. 


To meet requirements of statute [West's 
Ann.Cal.Labor Code § 4558], permitting em- 
ployee to bring action against employer for 
injury caused by absence of power press safety 
guard, plaintiff must show that employer specif- 
ically authorized removal or noninstallation of 
guard on power press; employer's subsequent 
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acquiescence or ratification of removal of safety 
guard is not included. 
Swanson v. Matthews Products Inc., 221 
Cal.Rptr. 84, 175 Cal.App.3d 901, review 
denied. 


©2096. Violation of safety regulations. 


Library references 
C.J.S. Workmen’s Compensation § 929. 


Cal.App. 1 Dist. 1999. Alleged act of invol- 
untary manslaughter by employer, in failing to 
maintain trucks and haul roads in safe condi- 
tion and thereby causing death of employee 
when brakes failed on heavily loaded truck as 
he drove down steep haul road, did not fall 
outside of the exclusive workers’ compensation 
remedy so as to permit civil action by employ- 
ee’s family; safety violations such as those al- 
leged fell squarely within the bounds of the 
Workers’ Compensation Act. West's 
Ann.Cal.Labor Code 88 3600 et seq., 3601. 

Vuillemainroy v. American Rock & Asphalt, 

Inc., 83 Cal.Rptr.2d 269, 70 Cal.App.4th 
1280. 


Cal.App. 2 Dist. 1995. Statute defining 
“power press,’ for purposes of exception to 
Workers’ Compensation Act's exclusivity provi- 
sion where injury results from employer's re- 
moval of or failure to install point of operation 
guard on power press, embraces four elements, 
namely, that power press itself is machine, that 
it is machine that forms materials, that forma- 
tion of materials is effectuated with die, and 
that materials being formed with die are being 
formed in manufacture of other products. 
West's Ann.Cal.Labor Code § 4558(a)(4). 

McCoy v. Zahniser Graphics, Inc., 45 Cal. 

Rptr.2d 871, 39 Cal.App.4th 107. 


Printing press was not “‘power press,’ for 
purposes of statute providing exception to 
Workers’ Compensation Act’s exclusivity provi- 
sion where injury results from employer's re- 
moval of or failure to install point of operation 
guard on power press; press merely imprinted 
images on paper and did not form materials to 
be used in manufacture of other products, sheet 
metal plate used in press was not ‘“‘die,’”’ and 
court was not free to rewrite statute to include 
printing press based on any “gravity of harm’’ 
that might occur from its use. West's 
Ann.Cal.Labor Code § 4558(a)(4). 

McCoy v. Zahniser Graphics, Inc., 45 Cal. 

Rptr.2d 871, 39 Cal.App.4th 107. 


“Die” is tool used in press to cut or form 
material, for purposes of statute providing ex- 
ception to Workers’ Compensation Act’s exclu- 
sivity provision where injury results from em- 
ployer’s removal of or failure to install point of 
operation guard on power press, which statute 
defines “power press’ as, inter alia, utilizing 


die. West’s Ann.Cal.Labor Code §§ 4558, 
4558(a)(4). 
McCoy v. Zahniser Graphics, Inc., 45 Cal. 


Rptr.2d 871, 39 Cal.App.4th 107. 


Cal.App. 2 Dist. 1987. Action by employee 
against employer, pursuant to Labor Code sec- 
tion authorizing employee or his dependents to 
bring action against employer where injury or 
death is proximately caused by employer's 
knowing removal of, or knowing failure to in- 
stall, point of operation guard on power press 
was cumulative to employee’s worker's compen- 
sation remedy and not subject to merger and 
bar under doctrine of res judicata based upon 
findings and award in worker's compensation 
action. West’s Ann.Cal.Labor Code §§ 3600, 
3602, 4558. 

Burnelle v. Continental Can Co., 238 Cal. 

Rptr. 253, 193 Cal.App.3d 315, review 
denied. 


Cal.App. 3 Dist. 1982. Where employer's 
intentional misconduct did not go beyond know- 
ing failure to assure that mill facility was safe 
work place, misconduct was exclusively con- 
pensable under Workers’ Compensation laws. 
West's Ann.Labor Code §§ 3200 et seq., 3211, 
3600, 3601, 3852. 

Williams v. International Paper Co., 181 

Cal.Rptr. 342, 129 Cal.App.3d 810. 


Cal.App. 6 Dist. 1995. ‘Power press” ex- 
ception to workers’ compensation exclusivity 
was not applicable to injury suffered as result of 
absence of a “point of operation guard” on 
pasta machine, absent evidence that manufac- 
turer conveyed information to employer regard- 
ing necessity of such guard; representations of 
third party from whom employer acquired ma- 
chine were not attributable to manufacturer, 
and existence of a “‘hole’’ in machine was not 
sufficient to demonstrate conveyance by manu- 
facturer of knowledge required under statute; 
at most, hole indicated that something was 
missing from machine, but it conveyed no de- 
scription of nature of missing part, and certain- 
ly not specific fact that manufacturer required 
point of operation guard. West’s Ann.Cal.Labor 
Code § 4558. 

Bryer v. Santa Cruz Pasta Factory, 45 Cal. 

Rptr.2d 750, 38 Cal.App.4th 1711. 


©2097. Violation of child labor laws. 
Library references 

C.J.S. Workmen's Compensation § 930. 
2098. Rejection of act. 
Library references 


C.J.S. Workmen's Compensation § 931. 


Law Rev. 1972. Where case falls within 
twilight-zone or concurrent-jurisdiction catego- 
ry and employer has failed to elect compensa- 
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tion coverage under state act, workman may 
maintain against employer the kind of common- 
law suit provided by state act as penalty for 
such non-election, even if workman could have 
recovered compensation under the Longshore- 
men’s Act. 3 

45 So.Cal.L.R. 733. 


©2099. Failure to comply with act. 


Library references 
C.J.S. Workmen's Compensation § 932. 


©2100. Failure to provide insurance or to se- 
cure compensation. 


Library references 
C.J.S. Workmen's Compensation § 933. 


C.A.9 (Cal.) 1959. Under California law, 
employee sustaining on-the-job injury is com- 
pensated under workmen's compensation and 
unless employer failed to carry such insurance, 
injured employee cannot bring an action in tort 
against his employer. West's Ann.Cal.Labor 


Code, § 3601. 
U. S. v. Forfari, 268 F.2d 29, certiorari 
genieac su, SCE 2111-361) G.S.°9027°4 
PB 28157. 
S.D.Cal. 1953. Under California law, 


where employer was insured against liability to 
pay compensation, employer had made “secure 
payment of compensation” within meaning of 
provision making carrying of insurance of such 
nature a method by which to “secure payment 
of compensation,’ and employee would not be 
entitled to bring action at law against employer 
as if workmen’s compensation did not apply. 
West's Ann.Labor Code, 88 3601, 3700, 3706, 
Soe, S714: 

Williams v. Minnesota Min. & Mfg. Co., 14 

F.R_D: 1. 


Cal.App. 1 Dist. 1987. Premises owner 
had adequately complied with requirement that 
he “‘secure the payment of compensation” by 
carrying workers’ compensation insurance and 
did not have the burden of showing that the 
policy specifically covered refrigeration equip- 
ment repairman who was injured while working 
on premises. West's Ann.Cal.Labor Code 
8§ 3700, 3706. 

Campos Food Fair v. Superior Court, 238 

Cal.Rptr. 685, 193 Cal.App.3d 965. 


Cal.App. 1 Dist. 1985. Maritime employ- 
ee’s exclusive remedy against his employer is 
compensation under Longshoremen’s and Har- 
bor Workers’ Compensation Act unless employ- 
er has failed to pay compensation as required or 
unless employee can establish that his injury 
was inflicted as result of intentional tort by his 
employer. Longshoremen’s and Harbor Work 


ers’ Compensation Act, §§ 1 et seq., 5(a), as 

amended, 33 U.S.C.A. 8§ 901 et seq., 905(a). 

Seide v. Bethlehem Steel Corp., 215 Cal. 
Rptr. 629, 169 Cal.App.3d 985. 


Cal.App. 1 Dist. 1970. Statute providing 
the additional remedy of an action at law 
against employer who is required and fails to 
carry compensation insurance did not authorize 
domestic employee, notwithstanding jurisdic- 
tion in Workmen's Compensation Appeals 
Board and the award therefrom, to file subse- 
quent personal injury suit against employers 
who did secure payment of compensation. 
West’s Ann.Labor Code, § 3706. 

Jones v. Brown, 89 Cal.Rptr. 651, 13 Cal. 

App.3d 513. 


Cal.App. 1 Dist. 1962. Where an employer 
subject to compensation law fails to secure 
payment thereof, any injured employee may file 
application for compensation with Industrial 
Commission, and in addition bring an action in 
law against employer for damages which may 
be exercised independently of any proceeding 
before Commission, and fact that employee may 
have received payment of an award does not 
deprive court of jurisdiction of the action. 
West's Ann.Labor Code, § 3706. 

Hall v. Burton, 19 Cal.Rptr. 797, 201 Cal. 

App.2d 72. 


Cal.App. 2 Dist. 1991. Statute which 
makes valid contractors’ license prerequisite for 
independent contractor status can create dual 
employment relationship whereby worker may 
be employee of both general contractor and 
subcontractor, and price that must be paid by 
each employer for immunity from tort liability 
is purchase of worker's compensation policy. 
West's Ann.Cal.Labor Code §8§ 2750.5, 3706. 

Hernandez v. Chavez Roofing, Inc., 286 

Cal.Rptr. 919, 235 Cal.App.3d 1092. 


Although employee of unlicensed and unin- 
sured subcontractor was covered by general 
contractor's workers’ compensation insurance, 
uninsured subcontractor was not immune from 
tort liability for employee’s wrongful death. 
West's Ann.Cal.Labor Code §§ 2750.5, 3706. 

Hernandez v. Chavez Roofing, Inc., 286 

Cal.Rptr. 919, 235 Cal.App.3d 1092. 


Cal.App. 2 Dist. 1983. © When employer 
fails to secure worker's compensation payment, 
employee may bring civil action against employ- 
er. West's Ann.Cal.Labor Code § 3706. 

Muffett v. Royster, 195 Cal.Rptr. 73, 147 

Cal.App.3d 289. 


Cal.App. 2 Dist. 1951. Where employer's 
workmen's compensation insurance failed to 
cover person employed as an airplane student 
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flight instructor, the employee was entitled to 

bring negligence action against the employer. 

Lee v. Cranford, 237 P.2d 986, 107 Cal. 
App.2d 677. 


Cal.App. 2 Dist. 1950. An uninsured em- 
ployer is subject to an action at law by injured 
employee, and also subject to a proceeding 
brought by injured employee before Industrial 
Accident Commission. West’s Ann.Labor Code, 
8§ 3706, 3707, 3709; West’s Ann.Const. art. 20, 
§ 21. 

Chakmakjian v. Lowe, 225 P.2d 307, 101 

Cal.App.2d 329. 


Cal.App. 4 Dist. 2000. If employer fails to 
secure the payment of workers’ compensation, 
injured employee may pursue a claim for dam- 
ages against employer under exception to exclu- 
sive remedy provision of the Workers’ Compen- 
sation Act. West's Ann.Cal.Labor Code 
§§ 3602(a), 3706. 

Huffman v. City of Poway, 101 Cal.Rptr.2d 

325, 84 Cal.App.4th 975. 


Co-producer of play at city facility did not 
comply with requirement to secure payment of 
workers’ compensation by virtue of fact that 
city, as certified self-insurer, extended its work- 
ers’ compensation coverage to co-producer’s 
employees, and thus exclusive remedy provision 
of Workers’ Compensation Act did not bar ac- 
tor-employee’s tort action against co-producer 
to recover damages for injuries he sustained 
while rehearsing play at facility; this was not 
statutorily specified method of securing com- 
pensation, and statutory methods were exhaus- 
tive. West's Ann.Cal.Labor Code §§ 3602(a), 
3700, 3706. 

Huffman v. City of Poway, 101 Cal.Rptr.2d 

325, 84 Cal.App.4th 975. 


Methods set forth in Workers’ Compensa- 
tion Act for employers to secure payment of 
compensation are mandatory and exhaustive. 
West's Ann.Cal.Labor Code § 3700. 

Huffman v. City of Poway, 101 Cal.Rptr.2d 

325, 84 Cal.App.4th 975. 


The price that must be paid by each em- 
ployer for immunity from tort liability is the 
purchase of a workers’ compensation policy, 
and where the employer chooses not to pay that 
price it should not be immune from liability. 
West's Ann.Cal.Labor Code §§ 3602(a), 3706. 

Huffman v. City of Poway, 101 Cal.Rptr.2d 

325, 84 Cal.App.4th 975. 


Cal.App. 4 Dist. 1991. Employee can pro- 
ceed against uninsured employer before work- 
ers’ compensation appeals board and sue em- 
ployer in superior court for personal injury 


damages. West's Ann.Cal.Labor Code 8§ 3706, 
SA St 
Aetna Casualty & Surety Co. v. Aceves, 284 
Cal.Rptr. 477, 233 Cal.App.3d 544, re- 
hearing denied, and review denied. 


Cal.App. 5 Dist. 1989. Rule that workers’ 
compensation is exclusive remedy against em- 
ployer for work-related injuries bars civil action 
against employer unless employee satisfies bur- 
den of showing that employer failed ‘‘to secure 
payment of compensation’ as required under 
Workers’ Compensation Act. West's 
Ann.Cal.Labor Code §§ 3600 et seq., 3706. 

Rymer v. Hagler, 260 Cal.Rptr. 76, 211 

Cal.App.3d 1171, review denied. 


Employer's obligation under Workers’ 
Compensation Act to “secure the payment of 
compensation” may be found not only through 
an existing and effective contract of insurance 
but also by operation of law; thus, employer 
complied with statutory responsibility, and was 
immune from civil action by employee, where 
insurer was estopped to deny coverage at time 
of work-related injury. West’s Ann.Cal.Labor 
Code §§ 3600 et seq., 3700, 3706. 

Rymer v. Hagler, 260 Cal.Rptr. 76, 211 

Cal.App.3d 1171, review denied. 


Law Rev. 1972. Where case falls within 
twilight-zone or concurrent-jurisdiction catego- 
ry and employer has failed to elect compensa- 
tion coverage under state act, workman may 
maintain against employer the kind of common- 
law suit provided by state act as penalty for 
such non-election, even if workman could have 
recovered compensation under the Longshore- 
men’s Act. 

45 So.Cal.L.R. 733. 


2101. Failure to give notice. 


Library references 
C.J.S. Workmen's Compensation § 934. 


Cal. 1985. Affirmative misrepresentations 
are not required to support cause of action 
against employer by employee whose injury is 
aggravated by employer's fraudulent conceal- 
ment of existence of injury and its connection 
with employment. West’s Ann.Cal.Labor Code 
§ 3602(b)(2). 

Foster v. Xerox Corp., 707 P.2d 858, 219 

Cal.Rptr. 485, 40 Cal.3d 306. 


Cal.App. 2 Dist. 1986. Worker is relegated 
to sole remedy of workers’ compensation for 
any damages he suffered from contracting dis- 
ease in first instance as result of employer's 
deliberate failure to assure safe workplace; ac- 
tion at law for compensatory and punitive dam- 
ages can only be brought for aggravation of 
such injury caused by employer’s concealment 
of existence of disease and its connection with 
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employment. West's 

§ 3602(b)(2). 
McDonald v. Superior Court, 225 Cal.Rptr. 
394, 180 Cal.App.3d 297, review denied. 


Ann.Cal.Labor Code 


©2102. Failure to pay compensation. 


Library references 
C.J.S. Workmen’s Compensation § 935, 


2. ELECTION AND WAIVER OF REMEDIES. 
©2103. In general. 


Library references 
C.J.S. Workmen's Compensation § 936. 


Cal.App. 2 Dist. 1989. The act of filing a 
claim with the Worker’s Compensation Appeals 
Board for injuries arising out of an accident did 
not constitute an admission of employment bar- 
ring a civil action. West’s Ann.Cal.Labor Code 
§ 3201 et seq. 

Johnson v. Berkofsky-Barret Productions, 

Inc., 260 Cal.Rptr. 67, 211 Cal.App.3d 
1067. 


Cal.App. 2 Dist. 1968. Workmen's com- 
pensation agreement between injured indepen- 
dent contractor and Nevada industrial commis- 
sion to waive rights under Nevada workmen's 
compensation law and to rescind compensation 
award did not entitle independent contractor to 
sue California corporations, which were general 
contractors, in California courts to recover for 
personal injuries where independent contractor 
had no right under Nevada law to sue general 
contractors in court of law. N.R.S. 616.085, 
616.105, 616.115, 616.285. 

Howe v. Diversified Builders, Inc., 69 Cal. 

Rptr. 56, 262 Cal.App.2d 741. 


Cal.App. 2 Dist. 1956. If injured employee 
is in doubt as to whether his cause of action is 
one for workmen’s compensation or one for 
damages, he may submit this question either to 
Industrial Accident Commission or courts, and 
if tribunal to which he submits it holds that it 
does not have jurisdiction, he is free to proceed 
before other tribunal, but if it rules that it does 
have jurisdiction, then it and it only can pro- 
ceed. West’s Ann.Labor Code, 88 3600, 3700 et 
seq., 5000-5002. 

Carter v. Superior Court In and For Los 

Angeles County, 298 P.2d 598, 142 Cal. 
App.2d 350. 


Where injured employee is in doubt as to 
whether his cause of action is one for work- 
men’s compensation or one for damages, there 
is nothing to preclude filing of claim before 
second tribunal, court or Industrial Accident 
Commission, while question of jurisdiction yet 
remains undetermined in tribunal whose juris- 
diction is first invoked and which alone has 


right to proceed. West's Ann.Labor Code, 
§§ 3600, 3700 et seq., 5000-5002. 
Carter v. Superior Court In and For Los 
Angeles County, 298 P.2d 598, 142 Cal. 
App.2d 350. 


Cal.App. 4 Dist. 2000. The fact that an em- 
ployee has received workers’ compensation ben- 
efits from some source does not bar the employ- 
ee's civil action against an uninsured employer. 
West's Ann.Cal.Labor Code § 3706. 

Huffman v. City of Poway, 101 Cal.Rptr.2d 

325, 84 Cal.App.4th 975. 


Cal.App. 5 Dist. 1974. Where at the time 
injured worker filed workmen’s compensation 
claim he was unaware of extent of employer's 
workmen's compensation or public liability in- 
surance because of employer’s refusal to answer 
interrogatories dealing with his insurance, 
worker was not “apprised of the facts’”’ to extent 
that worker could be estopped from proceeding 
in civil action, and it was thus reasonable for 
worker to proceed in workmen’s compensation 
claim and civil action and pursue them concur- 
rently through discovery stages until it could be 
decided which afforded remedy. West's 
Ann.Labor Code, §§ 3706, 3709, 3715. 

Felix vy. Workmen's Comp. Appeals Bd., 116 

Cal.Rptr. 345, 41 Cal.App.3d 759. 


Employer's payment of cost of injured 
worker’s transportation for medical examina- 
tion and disposition did not result in prejudice 
to employer which would collaterally estop 
worker from proceeding in civil action since 
such expenses would have been incurred by 
employer in civil action in any event and since 
information was produced that was valuable to 
defense of either workmen’s compensation pro- 
ceeding or civil action. West’s Ann.Labor 
Code, 8§ 3706, 3709, 3715. 

Felix v. Workmen’s Comp. Appeals Bd., 116 

Cal.Rptr. 345, 41 Cal.App.3d 759. 


Where employer paid temporary disability 
indemnity to injured worker, such expenditures 
could be asserted as cross claim by employer 
against worker if worker decided to proceed in 
civil action, and thus no prejudice sufficient to 
estop worker from proceeding in civil action 
resulted to employer from such expenditures. 
West’s Ann.Code Civ.Proc. § 581, subd. 5. 

Felix v. Workmen’s Comp. Appeals Bd., 116 

Cal.Rptr. 345, 41 Cal.App.3d 759. 


Law Rev. 1959. Employee's selection of 
remedies under the workmen's compensation 
law within the twilight-zone. 

AP MONE IS TE Rep 


©2104. Election to take compensation. 


Library references 
C.J.S. Workmen’s Compensation § 936. 
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2105. —— In general. 


C.A.9 (Cal.) 1951. Where at time of al- 
leged malpractice in the performance of an 
operation on plaintiff in an army hospital the 
Federal Tort Claims Act was not in effect and 
the tort for which the damages claimed did not 
occur until after plaintiff had accepted hospital- 


ization in the army hospital, the mere fact that~ 


employee accepted hospitalization did not mean 
that employee elected to receive the benefits of 
the Federal Employees’ Compensation Act. 
Federal Employees’ Compensation Act. 

Canon v. U. S., 188 F.2d 444. 


N.D.Cal. 1951. Where libelant as employ- 
ee in civilian capacity as junior third mate 
aboard public vessel owned and operated by 
United States, was put in command of emergen- 
cy lifeboat drill, and boatswain tripped releas- 
ing gear in lifeboat while lifeboat was being 
lowered and without orders to do so from 
libelant, and lifeboat fell a distance of several 
feet into water causing injuries, Federal Em- 
ployees’ Compensation Act was not exclusive 
remedy of libelant although an election to pro- 
ceed under its provisions would bar suit against 
United States for negligence. Federal Employ- 
ees’ Compensation Act, 5 U.S.C.A. § 751 et seq. 

McKenney v. U. S., 99 F.Supp. 121. 


Cal.App. 1 Dist. 1975. At least until an 
award of workmen’s compensation benefits is 
made and satisfied, or until a judgment is recov- 
ered in civil suit for damages, remedies of 
award of workmen's compensation benefits and 
civil action against the employer for intentional 
assault by the employer on the employee may be 
treated as cumulative, or at least alternative. 
West’s Ann.Labor Code, 8§ 3600, 3601, 4553. 

Magliulo v. Superior Court, 121 Cal.Rptr. 

621, 47 Cal.App.3d 760. 


Cal.App. 4 Dist. 1973. = Prior workmen's 
compensation award for employee's death while 
testing underwater diving equipment for em- 
ployer did not preclude subsequent action by 
widow and minor children to recover for em- 
ployee’s death under Jones Act on ground of res 
judicata, merger or estoppel as issues essential 
to Jones Act jurisdiction had not been deter- 
mined in the compensation proceedings and 
five-year period within which workmen's com- 
pensation award could be rescinded had not 
expired. Jones Act, 46 U.S.C.A. § 688; West's 
Ann.Labor Code, 8§ 3600, 3601, 5302, 5803- 
5805; West's Ann.Code Civ.Proc. § 437c; 
URS Cea Gomsts ant lSaS) claimant wonrelus: 

De Court v. Beckman Instruments, Inc., 

108 Cal.Rptr. 109, 32 Cal.App.3d 628. 


Cal.App. 5 Dist. 1974. Injured worker 
must at some point make an election between 
workmen's compensation proceeding and civil 
action against employer; worker cannot utilize 


both remedies. West's Ann.Labor Code, 
§§ 3706, 3709, 3715. 
Felix v. Workmen’s Comp. Appeals Bd., 116 


Cal.Rptr. 345, 41 Cal.App.3d 759. 


2106. —— Proceedings to _ obtain, 
award of compensation. 


N.D.Cal. 1950. Where administratrix of 
estate of deceased rigger who was fatally in- 
jured on public vessel of the United States 
commenced libel under the Public Vessels Act 
for death of rigger after she had filed claim 
under the Employees’ Compensation Act but 
before award was made by United States, and 
she returned compensation check to United 
States when it arrived and at no time accepted 
any compensation, fact that administratrix had 
invoked her claim under the Employees’ Com- 
pensation Act did not bar her from pursuing her 
remedy under the Public Vessels Act. Federal 
Employees’ Compensation Act, 5 U.S.C.A. § 751 
et seq.; Longshoremen’s and Harbor Workers’ 
Compensation Act, 33 U.S.C.A. § 901 et seq.; 
Suits in Admiralty Act, § 2, 46 U.S.C.A. § 742; 
Public Vessels Act, 8§ 1 et seq., 9, 46 U.S.C.A. 
§§ 781 et seq., 789. 

Vatuone v. U. S., 94 F.Supp. 592, reversed 

200 F.2d 199. 


Cal. 1974. <A person is entitled to com- 
mence compensation and tort proceedings si- 
multaneously. 

Elkins v. Derby, 525 P.2d 81, 115 Cal.Rptr. 

641, 12 Cal.3d 410, 71 AL.R.3d 839. 


Cal.App. 1 Dist. 1976. Employees’ asser- 
tion of products liability based upon strict lia- 
bility of employer for defective design and 
manufacture of machine used in manufacture 
of automobile wheels was barred by employees’ 
resort to and recovery under Workers’ Com- 
pensation Act for injuries sustained while oper- 
ating such machine in course and scope of 
their employment. West’s Ann.Labor Code, 
§§ 3600, 3600(c), 3601; West's Ann.Const. art. 
XO ASL 

Shook v. Jacuzzi, 129 Cal.Rptr. 496, 59 

Cal.App.3d 978. 


and 


Cal.App. 1 Dist. 1975. It is proper, where 
doubt exists as to whether death or injury is 
sustained in the course of employment, to pro- 
tect oneself against the running of the statute of 
limitations by filing both a civil action and an 
application for workmen's compensation. 

Dixon v. Ford Motor Co., 125 Cal.Rptr. 

872, 53 Cal.App.3d 499. 


Cal.App. 2 Dist. 1956. Where employee 
upon whom employer had intentionally inflicted 
injury filed claim with Industrial Accident Com- 
mission and a settlement was made with ap- 
proval of Commission, employee was bound by 
his election of remedies and was precluded 
from prosecuting in court any civil action for 
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damages for assault and battery. West’s Ann.La- 
bor Code, §§ 3600, 3700 et seq., 5002, 5003, 
5803. 
Carter v. Superior Court In and For Los 
Angeles County, 298 P.2d 598, 142 Cal. 
App.2d 350. 


Cal.App. 3 Dist. 1968. Dismissal of em- 
ployee’s civil damage action against employer 
because of workmen's compensation coverage 
was premature where workmen's compensation 
appeals board award had not actually become 
final because it was still subject to a writ of 
review, but since consolidation of both proceed- 
ings for decision subjected both judgments to an 
identical time table of finality, it was safe to 
affirm both compensation award and superior 
court judgment of dismissal. 

Azevedo v. Abel, 70 Cal.Rptr. 710, 264 Cal. 

App.2d 451. 


Cal.App. 4 Dist. 1960. Where widow and 
children of deceased employee were in doubt 
whether they were entitled to recover for 
wrongful death of employee or whether their 
sole remedy was under the Workmen's Compen- 
sation Act, it was proper for them to file with 
the Industrial Accident Commission an applica- 
tion for death benefits, alleging that employee 
was acting within scope of his employment 
when he met his death, and also to bring an 
action against employer and others for wrongful 
death of employee. West’s Ann.Labor Code, 
§ 3201 et seq. 

Aubin v. Kaiser Steel Corp., 8 Cal.Rptr. 

497, 185 Cal.App.2d 658. 


Cal.App. 5 Dist. 1974. Traditional notions 
of fairness argue against holding that mere 
filing of workmen’s compensation claim oper- 
ates as binding election to proceed to conclu- 
sion before Workmen’s Compensation Appeals 
Board. West’s Ann.Labor Code, 8§ 3706, 3709, 
SU iise 

Felix v. Workmen's Comp. Appeals Bd., 116 

Cal.Rptr. 345, 41 Cal.App.3d 759. 


Although injured worker filed workmen's 
compensation proceeding before filing civil ac- 
tion and worker had, under court order, re- 
ceived answers to interrogatories concerning 
employer's insurance, election of remedies had 
not been made, and worker could continue to 
pursue both remedies. West's Ann.Labor Code, 
8§ 3706, 3709, 3715. 

Felix v. Workmen's Comp. Appeals Bd., 116 

Cal.Rptr. 345, 41 Cal.App.3d 759. 


Cal.App. 5 Dist. 1970. Where decedents’ 
heirs elected to proceed against decedents’ gen- 
eral employer for death benefits, failure of 
Workmen’s Compensation Appeals Board which 
made such award to find decedents were special 
employees was not tantamount to a finding that 
there was no special employment and did not 


preclude adjudication that decedents were spe- 
cial employees killed in course of their employ- 
ment and that heirs’ exclusive remedy was un- 
der Workmen's Compensation Law. West's 
Ann.Labor Code, § 3601. 
Oxford v. Signal Oil & Gas Co., 90 Cal. 
Rptr. 700, 12 Cal.App.3d 403. 


©2107. —— Acceptance of payments. 


U.S.Cal. 1991. Employee's receipt of ben- 
efits under Longshore and Harbor Workers’ 
Compensation Act (LHWCA) does not preclude 
subsequent litigation under Jones Act since cov- 
erage is not litigated in such cases, and since 
LHWCA does not envision preclusive effect. 
Longshore and Harbor Workers’ Compensation 
Act, § 1 et seq., as amended, 33 U.S.C.A. § 901 
et seq.; Jones Act, 46 App.U.S.C.A. § 688. 

Southwest Marine, Inc. v. Gizoni, 112 S.Ct. 

486, 502 U.S. 81, 116 L.Ed.2d 405. 


N.D.Cal. 1951. Where administratrix of 
estate of deceased seaman whose death oc- 
curred when vessel ran on reefs and _ sank, 
elected to receive award of compensation under 
the Employees’ Compensation Act, and she re- 
ceived monthly compensation checks for many 
months, after making such election with knowl- 
edge of her rights, she was precluded from 
suing the United States, as owner of the vessel, 
for damages because of negligent operation of 
the vessel. Federal Employers’ Liability Act, 
§ 1, 45 U.S.C.A. § 51. 

Gerardo v. U. S., 101 F.Supp. 383. 


N.D.Cal. 1951. Only actual acceptance of 
compensation under Federal Employees’ Com- 
pensation Act would constitute an election 
which would extinguish right to bring negli- 
gence action against Government for injuries 
sustained by a libelant who was employed in 
civilian capacity as a junior third mate aboard 
public vessel owned and operated by United 
States, and who was put in command of emer- 
gency life boat drill and was injured when 
boatswain tripped releasing gear in lifeboat 
while boat was being lowered, and without 
orders to do so from libelant, and boat fell a 
distance of several feet into water. Federal 
Employees’ Compensation Act, 5 U.S.C.A. § 751 
et seq. 

McKenney v. U. S., 99 F.Supp. 121. 


Where libelant sustained injuries when li- 
belant was employed in civilian capacity as 
junior third mate aboard vessel owned and 
operated by United States, and libelant was put 
in command for emergency lifeboat drill, and 
boatswain tripped releasing gear in lifeboat 
while lifeboat was being lowered and without 
orders to do so from libelant, and lifeboat fell a 
distance of several feet into water, and libelant 
received hospital benefits as a seaman and re- 
fused to accept monetary compensation offered 
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him under Federal Employees’ Compensation 
Act, libelant did not elect to proceed under Act 
and could maintain action against United States 
for negligence. Federal Employees’ Compensa- 
tion Act, 5 U.S.C.A. § 751 et seq. 

McKenney v. U. S., 99 F.Supp. 121. 


N.D.Cal. 1950. Where members of crew of 


United States vessel without coercion, misrepre- — 


sentation or fraud by the United States or its 
agents voluntarily received and accepted 
awards and compensation under Federal Em- 
ployees’ Compensation Act for injuries sus- 
tained in line of duty, they thereby elected their 
remedy and could not thereafter maintain ac- 
tion against the United States under Public 
Vessels Act to recover damages for such inju- 
ries. Federal Employees’ Compensation Act, 5 
U.S.C.A. § 751 et seq.; Public Vessels Act, 46 
U.S.C.A. § 781 et seq. 
Wright v. U. S., 95 F.Supp. 77. 


N.D.Cal. 1950. Where civilian employees 
of the United States who were injured in explo- 
sion while engaged in repairing vessel of United 
States, accepted compensation payments under 
the Federal Employees’ Compensation Act, they 
were thereby barred from maintaining tort ac- 
tions under the Public Vessels Act, though no 
final awards had been made to them by Com- 
pensation Commission, and though Commission 
had not advised them that they might have a 
right of action against the United States in tort 
for damages. Federal Employees’ Compensa- 
tion Act, § 1 et seq. as amended 5 U.S.C.A. 
§ 751 et seq.; Public Vessels Act, § 1 et seq., 46 
U:S:G:AN 8 781 et seq: 

Gibbs v. U. S., 94 F.Supp. 586. 


Cal.App. 1 Dist. 1993. Chiropractic clin- 
ic’s employee was barred by doctrines of res 
judicata and election of remedies from pursuing 
medical malpractice action against clinic, 
where employee pursued workers’ compensa- 
tion remedy for employment-related injury to 
final judgment, employee already enjoyed bene- 
fits of that remedy, and back injury for which 
employee sought and received workers’ com- 
pensation benefits was same injury and manipu- 
lation for which she sought to establish liability 
and recover damages for medical malpractice. 
West's Ann.Cal.Labor Code § 3602(a). 

Lake v. Lakewood Chiropractic Center, 24 

Cal.Rptr.2d 358, 20 Cal.App.4th 47. 


Cal.App. 1 Dist. 1952. Where employee re- 
ceived award from Industrial Accident Commis- 
sion for injuries sustained during the course of 
his employment, Superior Court was without 
jurisdiction of employee's subsequent action for 
damages, based on employer's failure to provide 
adequate training and supervision during 
course of employment and for punitive damages 
based on alleged malicious misconduct of em- 
ployer in permitting employee to work on a 


machine without proper instruction or guid- 
ance, in view of fact that award was exclusive 
remedy for such damage. West’s Ann.Labor 
Code, §§ 3600, 3601, 4553. 
Law v. Dartt, 240 P.2d 
App.2d 508. 


Cal.App. 2 Dist. 1950. Where injured em- 
ployee recovered judgment in action against 
uninsured employer in superior court, and In- 
dustrial Accident Commission later awarded 
employee larger amount than employee had 
recovered in law action, uninsured employer 
had to satisfy judgment in law action, notwith- 
standing that he had fully paid employee 
amount of award by commission. West's 
Ann.Labor Code, 8§ 3706, 3707, 3709; West's 
Ann.Const. art. 20, § 21. 

Chakmakjian v. Lowe, 225 P.2d 307, 101 

Cal.App.2d 329. 


2108. 


OTS OOM Cal: 


Right of infant to sue at law after 
election to take compensation. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


2109. Right to sue statutory employer at law 
after election to take compensation 
under statute. 


Library references 
C.J.S. Workmen's Compensation § 938. 


Cal.App. 1 Dist. 1999. Subcontractor was 
immune from tort liability under Workers’ Com- 
pensation Act's exclusive remedy provisions, 
where injured construction worker received 
workers’ compensation benefits, as an employ- 
ee, through subcontractor’s affiliated union-sig- 
natory company. 

Zamudio v. City and County of San Francis- 

co, 82 Cal.Rptr.2d 664, 70 Cal.App.4th 
445, rehearing denied, and review de- 
nied. 


Cal.App. 1 Dist. 1989. Where an employee 
sues for breach of contract, and the same con- 
duct also caused a compensable injury, that 
employee should be allowed to sue but should 
be precluded from recovering any damages 
caused by the compensable injury in suit against 
his former employer. 

Pichon v. Pacific Gas & Electric Co., 260 

Cal.Rptr. 677, 212 Cal.App.3d 488, re- 
hearing denied, modified. 


3. DEFENSES; ABROGATION OR MODIFICATION 
OF COMMON-LAW DEFENSES. 
©2110. In general. 
Library references 


C.J.S. Workmen’s Compensation § 939 et 
seq. 


Cal.App. 1 Dist. 1962. Where injured em- 
ployee brings an action against employer failing 
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to secure payment of compensation, presumably 
injury was a direct result and grew out of 
negligence of employer who has burden to rebut 
presumption of negligence, and it is no defense 
that employee was contributorily negligent or 
assumed risk complained of, or that injury was 
caused by negligence of a fellow servant. West's 
Ann.Labor Code, § 3708. 

Hall v. Burton, 19 Cal.Rptr. 797, 201 Cal. 

App.2d 72. 


Cal.App. 1 Dist. 1956. In action by em- 
ployee against employer, who was wilfully unin- 
sured, for personal injuries sustained in course 
of employment, contributory negligence, as- 
sumption of risk, or injury caused by negligence 
of fellow servant was not a defense. West's 
Ann.Labor Code, § 3708. 

Greitz v. Sivachenko, 299 P.2d 374, 143 

Cal.App.2d 146. 


Cal.App. 1 Dist. 1952. Where employee 
brings action against employer after failure of 
employer to procure payment of workmen's 
compensation for injuries arising in course and 
scope of employment, it is not a defense to the 
employer that the employee was guilty of con- 
tributory negligence. West’s Ann.Labor Code, 
§ 3708. 

Goss v. Fanoe, 251 P.2d 337, 

App.2d 819. 


aS alk 


Cal.App. 2 Dist. 1952. Because the Work- 
men’s Compensation Act was adopted pursuant 
to constitutional amendment, the traditional de- 
fenses were abrogated, judgment is to be speedi- 
ly derived and prompt payment of the value of 
the injury must be awarded with a minimum of 
delay. West’s Ann.Labor Code, 8§ 6300-6603; 
West's Ann.Const. art. 20, § 21. 

Hard v. Hollywood Turf Club, 246 P.2d 

716, 112 Cal.App.2d 263. 


Cal.App. 2 Dist. 1951. Under Labor Code, 
any injuries sustained by employee not covered 
by compensation insurance while in the course 
of business of employer, must be classed as 
proximately due to negligence of employer, and 
negligence of employee, if any, is not a defense. 
West's Ann.Labor Code, § 3708. 

Lee v. Cranford, 237 P.2d 986, 107 Cal. 

App.2d 677. 


©2111. Contractual assumption of risk. 


Library references 
C.J.S. Workmen’s Compensation § 941. 


2112. Reduction of damages for contributory 
negligence; comparative negligence. 


Library references 
C.J.S. Workmen’s Compensation § 940. 


Law Rev. 1985. Workers’ compensation— 
California comparative negligence in industrial 
accident cases. 


7 Whittier L.Rev. 327. 


2113-2117. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


4. NEGLIGENCE OF EMPLOYER AND 
MEASURE OF DAMAGES. 


©2118. Negligence of employer as essential to 
recovery. 


Library references 
C.1.S. Workmen's Compensation § 944. 


2119. —— In general. 


Cal.App. 3 Dist. 1981. An employer who 
does not participate in the workers’ compensa- 
tion insurance program and who is sued by an 
injured employee in a tort action under the 
labor code as if the workers’ compensation law 
did not apply is exonerated by a proven absence 
of negligence and, since the legislature has 
placed the burden of proof on the employer in 
such cases and limited his available defenses, 
and the employee’s negligence is in any event 
irrelevant, an instruction to the jury on compar- 
ative negligence in such an action is not re- 
quired. West’s Ann.Labor Code, § 3708. 

Logan v. Masters, 174 Cal.Rptr. 465, 120 

Cal.App.3d 145. 


2120. —— Statutory presumption of negli- 
gence. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


2121. Limitation of recovery or measure of 
damages, 


Library references 
C.J.S. Workmen's Compensation § 946. 


Cal.App. 1 Dist. 1989. Where an employee 
sues for breach of contract, and the same con- 
duct also caused a compensable injury, that 
employee should be allowed to sue but should 
be precluded from recovering any damages 
caused by the compensable injury in suit against 
his former employer. 

Pichon v. Pacific Gas & Electric Co., 260 

Cal.Rptr. 677, 212 Cal.App.3d 488, re- 
hearing denied, modified. 


If employee was in fact totally and perma- 
nently disabled, he could not have any contract 
damages for termination of employment in ex- 


For legislative history of cited statutes, see West’s Annotated California Codes 


@=2121 WORKERS’ COMPENSATION 


44A Cal D 2d—332 


For later cases see same Topic and Key Number in Pocket Part 


cess of the compensation he was entitled to 
under workers’ compensation for such injury. 
Pichon v. Pacific Gas & Electric Co., 260 
Cal.Rptr. 677, 212 Cal.App.3d 488, re- 
hearing denied, modified. 


Cal.App. 2 Dist. 1986. Labor Code 
§ 3602(b)(2), permitting employee to bring ac- 
tion at law for damages against employer if 
employee's injury is aggravated by employer's 
fraudulent concealment of existence of injury 
and its connection with employment as if work- 
ers’ compensation law did not apply, allows 
employee to recover punitive damages against 
employer. West's Ann.Cal.Labor Code 
§ 3602(b)(2). 
McDonald v. Superior Court, 225 Cal.Rptr. 
394, 180 Cal.App.3d 297, review denied. 


5. ACTIONS. 
€=2122. In general. 


Library references 


C.J.S. Workmen’s Compensation §§ 947, 
948. 


C.A.9 (Cal.) 1992. Former employee's 
claim that employer fraudulently concealed fact 
that her illness was caused by exposure to toxic 
chemicals in the workplace required strictly 
factual inquiry into knowledge and actions of 
employer and did not involve any interpretation 
of collective bargaining agreement and, there- 
fore, was not preempted by Labor Management 
Relations Act. Labor Management Relations 
Act, 1947, § 301, 29 U.S.C.A. § 185; West's 
Ann.Cal.Labor Code § 3602. 

Lopez v. Continental Can Co., Inc., 961 

F.2d 147. 


C.A.9 (Cal.) 1968. Action brought in dis- 
trict court, seeking to recover damages, was 
premature where injured party’s claim under 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act was still pending before the Bureau 
of Employees’ Compensation, which claim had 
not been rejected. Longshoremen’s and Harbor 
Workers’ Compensation Act, §§ 1 et seq., 19, 21, 
33 U.S.C.A. §§ 901 et seq., 919, 921. 

Lynch v. Landy, 396 F.2d 440, certiorari 
denied 89 S.Ct. 727, 393: U.S. 1070; 21 
L.Ed.2d 713, rehearing denied 89 S.Ct. 
1474, 394 U.S. 995, 22 L.Ed.2d 773. 


Cal. 1972. Superior court in which peti- 
tioner brought civil action for assault and bat- 
tery and Workmen's Compensation Appeals 
Board had concurrent jurisdiction only to deter- 
mine jurisdiction; thus the tribunal first assum- 
ing jurisdiction retained it to exclusion of the 
other. 

Busick v. Workmen’s Comp. Appeals Bd., 

500 P.2d 1386, 104 Cal.Rptr. 42, 7 Cal.3d 
9675 


Cal.App. 4 Dist. 1973. Employer waived, 
or was estopped to urge, objection to jurisdic- 
tion of the superior court on basis that injury 
which was basis of suit was sustained by plain- 
tiff while she was acting within the scope of her 
employment and that the Workmen’s Compen- 
sation Appeals Board had first obtained juris- 
diction, where employer, by motion for sum- 
mary judgment, invited the superior court to 
exercise its jurisdiction to determine the factual 
issue as to whether injury arose out of and in 
course of employment, and where the superior 
court exercised such jurisdiction and such exer- 
cise was followed by a suspension of proceed- 
ings before the Board, amounting to a waiver by 
that tribunal of its priority of right. 

Sea World Corp. v. Superior Court, 110 

Cal.Rptr. 232, 34 Cal.App.3d 494. 


€=2123. Declaration, petition, or complaint. 


Library references 
C.J.S. Workmen’s Compensation § 949. 


=2124. —— In general. 


C.A.9 (Cal.) 1995. Employee's  simulta- 
neous workers’ compensation claim and his 
claim against his employer for handicap dis- 
crimination in violation of California’s Fair Em- 
ployment and Housing Act were not necessarily 
in conflict for purposes of invoking workers’ 
compensation exclusivity as bar to discrimina- 
tion claim; reasonable jury could consider both 
claims to be realistic, separate, and independent 
claims dealing with different factual aspects of 
complex situation, or it could accept pending 
workers’ compensation claim as alternative le- 
gal hypothesis in event that FEHA claim fails. 
West's Ann.Cal.Gov.Code § 12940(a); West's 
Ann.Cal.Labor Code § 132a. 

Jimeno v. Mobil Oil Corp., 66 F.3d 1514. 


N.D.Cal. 1987. Claim that employee suf- 
fered direct injury to his immune system and 
latent diseases as result of exposure to toxic 
chemicals in course of employment alleged cur- 
rent, physical injuries sufficient to state claim 
against former employer, under California law, 
even absent clinically diagnosable symptoms. 

Barth v. Firestone Tire and Rubber Co., 661 

F.Supp. 193. 


Cal. 1981. Employee's pleading, which 
alleged that employer and customer ‘‘were en- 
gaged in the business of designing, manufac- 
turing, purchasing, producing, constructing, 
assembling, processing, preparing, testing, in- 
specting, maintaining, repairing, installing, en- 
dorsing, selling, leasing, bailing, licensing the 
use of, and otherwise marketing’ defective 
products that proximately caused his injuries 
in fire which occurred when he delivered flam- 
mable gas to customer’s premises in course of 
employment as route salesman, alleged cause 
of action against both employer and customer 
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on basis of their being ‘manufacturers’ of de- 

fective product. West's Ann.C.C.P. § 437c, 
Bell v. Industrial Vangas, Inc., 637 P.2d 
266, 179 Cal.Rptr. 30, 30 Cal.3d 268. 


Cal. 1951. Generally, plaintiff need not 
negative fact that he was within Workmen's 
Compensation Act, since such is an affirmative 


defense. West's Ann.Labor Code, §§ 3601, 
3602. 
Popejoy v. Hannon, 231 P.2d 484, 37 Cal.2d 
Gales 


Cal.App. 1 Dist. 1987. When complaint af- 
firmatively alleges facts indicating coverage by 
workers’ compensation laws but fails to state 
additional facts negating application of exclu- 
sive remedy rule, no civil action will lie. West's 
Ann.Cal.Labor Code § 3601. 

Hughes v. Western MacArthur Co., 237 Cal. 

Rptr. 738, 192 Cal.App.3d 951, review 
denied. 


Cal.App. 1 Dist. 1981. Where allegations 
in complaint against employer for intentional 
infliction of emotional distress contained no 
claim of disability, and where allegations of 
physical injury were mere ‘“‘makeweight,’’ com- 
pensation outside Workers’ Compensation Act 
would be allowed under appropriate circum- 
stances. West's Ann.Labor Code, § 3201 et seq. 

McGee v. McNally, 174 Cal.Rptr. 253, 119 

Cal.App.3d 891. 


Cal.App. 1 Dist. 1978. Employee's allega- 
tion, in suit brought against his employer to 
recover for injuries allegedly suffered while 
mixing chemicals in the preparation of pesti- 
cides, that defendant knew the job involved 
contact with noxious chemicals but concealed 
and misrepresented the hazard to induce plain- 
tiff to accept employment was not sufficient to 
avoid the Labor Code provisions which general- 
ly make workers’ compensation the exclusive 
remedy for injuries “[w]here the conditions of 
compensation exist.’ West's Ann.Labor Code, 
§§ 3600, 3601. 

Wright v. FMC Corp., 146 Cal.Rptr. 740, 81 

Cal.App.3d 777. 


Cal.App. 2 Dist. 1958. Where complaint 
seeking to recover from compensation insur- 
ance carrier for damages arising from alleged 
malpractice of physician in treating compensa- 
ble injury alleged that insurance carrier con- 
spired with physician ‘‘to mitigate and lessen 
plaintiff's true physical and mental condition”, 
facts alleged brought case within provision of 
compensation act, and plaintiff had no indepen- 
dent cause of action against insurance carrier 
based upon physician's alleged malpractice on 
basis of respondeat superior. West's Ann.Labor 


Code, §§ 3201 et seq., 3850, 3852, 4600, 4604, 
5300. 
Hazelwerdt v. Industrial Indem. Exchange, 
S2IeP 2d ss ilo” CakApp.2d 759) 


Where complaint seeking to recover from 
compensation insurance carrier for damages 
arising from alleged malpractice of physician in 
treating compensable injury alleged that insur- 
ance carrier conspired with physician “‘to miti- 
gate and lessen plaintiff's true physical and 
mental condition”, allegation of conspiracy did 
not take case outside exclusive jurisdiction of 
Industrial Accident Commission and constitute 
an independent cause of action which plaintiff 
might maintain against insurance carrier. 
West's Ann.Labor Code, §§ 3201 et seq., 3850, 
3852, 4600, 4604, 5300. 

Hazelwerdt v. Industrial Indem. Exchange, 

321 P.2d 831, 157 Cal.App.2d 759. 


Cal.App. 4 Dist. 1991. Workers’ compen- 
sation claimant did not plead inconsistent facts 
in action brought against employer on basis that 
employer had no insurance coverage and action 
later filed on basis that insurance carrier was 
employer's insurer; worker's theory of recovery 
against carrier was that carrier was estopped to 
deny that it provided insurance coverage to 
employer, and equitable theory of coverage by 
estoppel is consistent with allegation that em- 
ployer did not have in effect a policy of insur- 
ance, moreover, first pleading which resulted 
from accident was carrier’s complaint for de- 
claratory relief, and worker could rely on carri- 
er’s factual allegation. West’s Ann.Cal.Labor 
Code §§ 3700, 3706, 3715. 

Aetna Casualty & Surety Co. v. Aceves, 284 

Cal.Rptr. 477, 233 Cal.App.3d 544, re- 
hearing denied, and review denied. 


©2125. Exceptions from act. 
C.D.Cal. 2000. Former employee's allega- 
tions that employer concealed information 


about the cause of his work-related cancer and 
that it had knowledge of his disease were suffi- 
cient to invoke fraudulent concealment to exclu- 
sive remedy provision of California workers’ 
compensation law; thus, allegations of loss of 
consortium and intentional infliction of emo- 
tional distress stated claims for relief to the 
extent that such damages were simply aggrava- 
tions of the underlying injury. West's 
Ann.Cal.Labor Code § 3602(a), (b)(2). 

Migliori v. Boeing North American, Inc., 97 

F.Supp.2d 1001. 


N.D.Cal. 1992. Under California law, em- 
ployee failed to plead fraud with requisite speci- 
ficity so as to bring wrongful termination action 
alleging emotional injury outside of California 
workers’ compensation system; employee's gen- 
eralized allegations of malicious intent on part 
of supervisor, coupled with failure to allege any 
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detriment caused by reliance upon any know- 
ingly false statements, were insufficient to sup- 
port allegation of fraud or intentional misrepre- 
sentations. 
Kacludis v. GTE Sprint Communications 
Corp., 806 F.Supp. 866. 


N.D.Cal. 1987. Under California law, alle- 
gations that employer knew of and fraudulently 
concealed existence of injuries to employee 
caused by exposure to toxic chemical sub- 
stances in employer’s tire manufacturing plant 
sufficiently alleged aggravation of injury by 
fraudulent concealment to place employee's 
claim against employer within exception to ex- 
clusivity provision of workers’ compensation 
system. West’s Ann.Cal.Labor Code § 3602(b), 
(b)(2). 

Barth v. Firestone Tire and Rubber Co., 661 

F.Supp. 193. 


Cal. 1994. Allegations in salesclerk’s com- 
plaint that personnel manager had detained her 
for period of more than one hour, accused her 
of pocketing proceeds of $4.95 sale to customer, 
denied her request to leave room and to tele- 
phone her mother, and had hurled profanities at 
her and demanded that she confess until she 
finally became hysterical and broke down in 
tears, were sufficient to state claim against 
employer for its alleged false imprisonment; 
salesclerk sufficiently alleged course of conduct 
by employer falling outside normal course of 
employment relationship that her complaint 
was not barred by exclusivity provisions of 
workers’ compensation law. West's 
Ann.Cal.Labor Code §§ 3600, 3602. 

Fermino v. Fedco, Inc., 872 P.2d 559, 30 

Cal.Rptr.2d 18, 7 Cal.4th 701. 


Cal. 1985. Complaint which alleged em- 
ployer knew employee had contracted arsenic 
poisoning from his employment and concealed 
that knowledge from him, thereby aggravating 
his illness, was sufficient to state cause of action 
against employer under West’s Ann.Cal.Labor 
Code § 3602(b)(2) which provides exception 
from general proscription against employee ac- 
tions against employer. ° 

Foster v. Xerox Corp., 707 P.2d 858, 2119 

Cal.Rptr. 485, 40 Cal.3d 306. 


Cal. 1980. Employee's allegations that em- 
ployer fraudulently concealed from him, and 
from doctors retained to treat him, as well as 
from state, that he was suffering from a disease 
caused by ingestion of asbestos, thereby pre- 
venting him from receiving treatment for the 
disease and inducing him to continue to work 
under hazardous conditions, were sufficient to 
state a cause of action for aggravation of the 
disease as distinct from hazards of the employ- 
ment which caused him to contract the disease, 
and employee was entitled to bring an action at 
law against employer for such aggravation, not- 


withstanding the existence of worker's compen- 
sation law. West’s Ann.Labor Code, §8§ 3600, 
3601. 
Johns-Manville Products Corp. v. Superior 
Court, 612 P.2d 948, 165 Cal.Rptr. 858, 
27 Cal.3d 465, 9 A.L.R.4th 758. 


Cal.App. 1 Dist. 1987. If complaint indi- 
cates that action is within scope of workers’ 
compensation law, superior court has no juris- 
diction over it unless additional allegations indi- 
cate that exception to exclusive remedy rule 
applies. West’s Ann.Cal.Labor Code § 3601. 

Hughes v. Western MacArthur Co., 237 Cal. 

Rptr. 738, 192 Cal.App.3d 951, review 
denied. 


Until defendant’s answer suggested exis- 
tence of employer-employee relationship with 
deceased asbestos worker, worker’s widow was 
not obligated to plead application of dual capac- 
ity exception to exclusive remedy rule. West's 
Ann.Cal.Labor Code 8 3601. 

Hughes v. Western MacArthur Co., 237 Cal. 

Rptr. 738, 192 Cal.App.3d 951, review 
denied. 


Cal.App. 1 Dist. 1987. Allegation that em- 
ployer caused employee emotional distress by 
its misconduct in aggravation of earlier occupa- 
tional injury did not rise to such extreme and 
outrage misconduct as to be within exception to 
exclusive remedy of worker's compensation. 
West’s Ann.Cal.Labor Code, §§ 3600, 3601, 
3602. 

Appl v. Lee Swett Livestock Co., 237 Cal. 

Rptr. 433, 192 Cal.App.3d 466, rehearing 
denied, and review denied. 


Cal.App. 1 Dist. 1968. Allegation in com- 
plaint that fellow employee ‘‘so negligently, 
recklessly and carelessly’’ drove a tractor as to 
cause death of complainant’s son was insuffi- 
cient to characterize fellow employee's action as 
within statute providing that compensation is 
not sole remedy where “reckless disregard for 
safety of employee injured” or “‘a calculated 
and conscious willingness to permit injury or 
death to such employee’ existed. West's 
Ann.Labor Code, § 3601(a) (3). 

Vellis v. Albertson, 72 Cal.Rptr. 841, 267 

Cal.App.2d 285. 


Cal.App. 2 Dist. 1993. Employee who al- 
leged she was harassed and discharged by em- 
ployer as result of her taking leave from work to 
have hysterectomy failed to allege cognizable 
public policy that was violated by her discharge, 
such that she could seek tort damages under 
exception to exclusivity provision of Workers’ 
Compensation Act; Labor Code provisions cited 
as supporting public policy of encouraging 
proper medical care instead related to employ- 
er’s duty to maintain safe and healthful work- 
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place. West's Ann.Cal.Labor Code §§ 3200 et 
seq., 6401, 6403(c). 
Davaris v. Cubaleski, 16 Cal.Rptr.2d 330, 
12 Cal.App.4th 1583, review denied. 


Cal.App. 2 Dist. 1991. Employee's — suit 
against employer for injuries sustained while 
operating press brake described as suit under 
exception from workers’ compensation exclusiv- 
ity of remedy applicable where employee sus- 
tains injury because of employer’s knowing re- 
moval of or knowing failure to install point of 
operation guard on power press stated cause of 
action, although the reference to statutory ex- 
ception did not create a cause of action itself 
but only allowed action to be prosecuted by 
employee against employer where all require- 
ments were met. West's Ann.Cal.Labor Code 
§ 4558. 

Award Metals, Inc. v. Superior Court, 279 

Cal.Rptr. 459, 228 Cal.App.3d 1128, opin- 
ion modified. 


Cal.App. 2 Dist. 1986. Employee was re- 
quired to allege that employer knew and con- 
cealed that employee was suffering from as- 
bestos-related disease, thereby aggravating that 
injury by its fraud, in order to be able to 
recover punitive damages under Labor Code 
§ 3602(b)(2), allowing employee to bring ac- 
tion at law for damages against employer, as 
if workers’ compensation law did not apply. 
West's Ann.Cal.Labor Code § 3602(b)(2). 

McDonald v. Superior Court, 225 Cal.Rptr. 

394, 180 Cal.App.3d 297, review denied. 


Cal.App. 2 Dist. 1984. Where complaint 
affirmatively alleges facts indicating coverage 
by workers’ compensation laws, if it fails to 
state additional facts negating application of 
exclusive remedy provision, no civil action will 
lie and complaint is subject to general demur- 
rer. West’s Ann.Cal.Labor Code § 3600 et seq. 

Roberts v. Pup 'N’ Taco Driveup, 206 Cal. 

Rptr. 533, 160 Cal.App.3d 278. 


Cal.App. 2 Dist. 1961. Superior Court has 
no jurisdiction of an injured employee's action 
against insured employer unless employee alleg- 
es facts constituting an exception to the rule 
that an injured employee must pursue his reme- 
dy before the Industrial Accident Commission. 
West's Ann.Labor Code, § 3601. 

Deauville v. Hall, 10 Cal.Rptr. 511, 188 

Cal.App.2d 535, certiorari denied 82 S.Ct. 
43, 368 U.S. 824, 7 L.Ed.2d 28. 


Cal.App. 3 Dist. 1955. Generally, an em- 
ployee or his surviving dependents cannot 
maintain a tort action against his employer for 
death or injury occurring within course and 
scope of his employment without pleading facts 
to negative application of the Workmen's Com- 


pensation Act. West's Ann.Labor Code, 
§§ 3601, 3706. 
Singleton v. Bonnesen, 280 P.2d 481, 131 


Cal.App.2d 327. 


Cal.App. 4 Dist. 1987. Allegation that em- 
ployer fraudulently represented that work place 
would be safe in order to induce employee to 
accept employment did not avoid exclusivity 
provisions of Workers’ Compensation Act, 
though employee sought damages only for men- 
tal suffering and emotional distress, which were 
not recoverable under workers’ compensation. 
West's Ann.Cal.Labor Code § 3602. 

Spratley v. Winchell Donut House, Inc., 

234 Cal.Rptr. 121, 188 Cal.App.3d 1408. 


Cal.App. 5 Dist. 1985. Where complaint 
affirmatively indicates employee coverage by 
workers’ compensation provisions of Labor 
Code, complaint must also state fact negating 
application of the Code’s exclusive remedy pro- 
visions, and if complaint fails to do so, summary 
judgment is proper. West's Ann.Cal.C.C.P. 
§ 437c; West’s Ann.Cal.Labor Code §§ 3201 et 
seq., 3600, 3601, 3602. 

Young v. Libbey-Owens Ford Co., 214 Cal. 

Rptr. 400, 168 Cal.App.3d 1037, review 
denied. 


©2126-2127. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


©2128. —— Negligence. 


Cal.App. 2 Dist. 1961. Conclusion of law 
in injured employee’s action against insured 
employer for damages for aggravation of com- 
pensable injury, that employer’s gross negli- 
gence warranted a cause of action in superior 
court, did not tender an issue of fact. 

Deauville v. Hall, 10 Cal.Rptr. 511, 188 

Cal.App.2d 535, certiorari denied 82 S.Ct. 
43, 368 U.S. 824, 7 L.Ed.2d 28. 


©2129. Plea, answer, or affidavit of defense. 


Library references 
C.J.S. Workmen’s Compensation § 950. 


Cal. 1995. Ordinarily, defendant in civil 
action who claims to be one of class of persons 
protected from action at law by provisions of 
Workers’ Compensation Act bears burden of 
pleading and proving, as affirmative defense to 
action, existence of conditions of compensation 
set forth in statute which are necessary to its 
application. West's Ann.Cal.Labor Code 
8 3200 et seq. 

Arriaga v. County of Alameda, 892 P.2d 

150, 40 Cal.Rptr.2d 116, 9 Cal.4th 1055. 


Cal.App. 1 Dist. 1990. As general rule, em- 
ployer must raise injured employee's exclusive 
workers’ compensation remedy as affirmative 
defense to tort action, or else waive protection 
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of _ statute. West's Ann.Cal.Labor Code 
§§ 3600-3602. 
Rowland v. County of Sonoma, 269 Cal. 


Rptr. 426, 220 Cal.App.3d 331. 


Exception exists to employer’s duty to affir- 
matively plead a workers’ compensation defense 
to injured employee’s tort action, where em- 


ployee’s complaint directly or indirectly alleges — 


facts indicating employment relationship, or 
where employee's postpleading motions indi- 
cate that such a relationship might exist. 
West’s Ann.Cal.Labor Code §§ 3600-3602. 
Rowland v. County of Sonoma, 269 Cal. 
Rptr. 426, 220 Cal.App.3d 331. 


Cal.App. 3 Dist. 1951. Generally, the 
claim that an injury is within the Workmen's 
Compensation Act is an affirmative defense in 
tort action by employee against employer. 

Dalgleish v. Holt, 237 P.2d 553, 108 Cal. 

App.2d 561. 


Cal.App. 4 Dist. 1991. Mere fact that de- 
fendant in tort action is also plaintiff's employer 
is not sufficient to raise exclusivity provisions of 
Workers’ Compensation Act as affirmative de- 
fense; defendant employer must also plead facts 
showing that the complaint alleged compensa- 
ble injury to plaintiff and that the injury com- 
plained of in the action at law occurred at time 
when both plaintiff employee and defendant 
employer were subject to pertinent provisions of 
Labor Code, that at time of injury, employee 
was performing service growing out of his em- 
ployment and was acting within course of his 
employment, and that injury was proximately 
caused by employment. West's Ann.Cal.Labor 
Code §§ 3600, 3600(a)(1), 3601, 3602(a, b), 
5300. 

Coca-Cola Bottling Co. v. Superior Court, 

286 Cal.Rptr. 855, 233 Cal.App.3d 1273, 
review denied. 


Defendant in tort action, who is also plain- 
tiffs employer, is relieved of pleading require- 
ments for raising exclusivity provisions of Work- 
ers’ Compensation Act as affirmative defense if 
complaint affirmatively alleges facts indicating 
workers’ compensation coverage. West's 
Ann.Cal.Labor Code §§ 3600, 3601, 3602(a, b), 
5300. 

Coca-Cola Bottling Co. v. Superior Court, 

286 Cal.Rptr. 855, 233 Cal.App.3d 1273, 
review denied. 


2130. Reply. 


Library references 
C.J.S. Workmen's Compensation § 951. 


Cal.App. 1 Dist. 1999. A defendant in a 
civil action who claims to be one of that class of 
persons protected from an action at law by the 
provisions of the Workers’ Compensation Act 
bears the burden of pleading and proving, as an 


affirmative defense to the action, the existence 
of the conditions of compensation set forth in 
the statute which are necessary to its applica- 
tion. West’s Ann.Cal.Labor Code § 3601(a). 
Gibbs v. American Airlines, Inc., 87 Cal. 
Rptr.2d 554, 74 Cal.App.4th 1, rehearing 
denied, and review denied. 


2131. Amended and supplemental pleadings. 


Library references 
C.J.S. Workmen’s Compensation § 952. 


Cal.App. 2 Dist. 1986. Trial court should 
have granted employee leave to amend com- 
plaint to include allegation that employer knew 
and concealed that employee was suffering from 
asbestos-related disease, thereby aggravating 
that injury by its fraud, so that sufficient facts 
were pled for recovery of punitive damages, 
where demurrer was sustained as to relevant 
parts of employee’s original complaint. 

McDonald v. Superior Court, 225 Cal.Rptr. 

394, 180 Cal.App.3d 297, review denied. 


Cal.App. 2 Dist. 1961. Trial court did not 
abuse its discretion in denying leave to amend 
to plaintiff who, in four attempts to plead, had 
not overcome deficiencies in his complaint 
against employer for damages for alleged aggra- 
vation of a compensable injury. 

Deauville v. Hall, 10 Cal.Rptr. 511, 188 

Cal.App.2d 535, certiorari denied 82 S.Ct. 
43, 368 U.S. 824, 7 L.Ed.2d 28. 


©2132. Demurrer or exception. 


Library references 
C.J.S. Workmen's Compensation § 953. 


Cal. 1995. When complaint affirmatively 
alleges facts indicating that Workers’ Compen- 
sation Act applies, no civil action will lie, and 
complaint is subject to general demurrer unless 
it states additional facts that negate application 
of exclusive remedy rule. West's Ann.Cal.Labor 
Code § 3200 et seq. 

Arriaga v. County of Alameda, 892 P.2d 

150, 40 Cal.Rptr.2d 116, 9 Cal.4th 1055. 


Cal.App. 1 Dist. 1999. A complaint alleg- 
ing injuries within the course of employment, 
without any allegation of workers’ compensa- 
tion insurance coverage, is subject to demurrer 
pursuant to exclusive remedy rule. West's 
Ann.Cal.Labor Code § 3601(a). 

Gibbs v. American Airlines, Inc., 87 Cal. 

Rptr.2d 554, 74 Cal.App.4th 1, rehearing 
denied, and review denied. 


©2133. Issues, proof, and variance. 
Library references 
C.J.S. Workmen's Compensation § 954. 


Cal. 1979. Generally, defendant in civil 
action claiming to be protected from action at 
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law by provisions of Workers’ Compensation 
Act bears burden of pleading and proving, as 
affirmative defense to action, existence of condi- 
tions of compensation set forth in statute which 
are necessary to its application, though excep- 
tion exists where complaint affirmatively alleges 
facts indicating coverage. West's Ann.Labor 
Code, §§ 3600, 3600(a-g), 3601, 3700 et seq., 
3706. 

Doney v. Tambouratgis, 587 P.2d 1160, 151 

Cal.Rptr. 347, 23 Cal.3d 91. 


Cal. 1951. An employer who contends that 
he is one of a class of persons protected from an 
action at law by Workmen’s Compensation Act 
must plead and prove conditions necessary to 
bring himself within statute. West's Ann.Labor 
Code, §§ 3601, 3602. 

Popejoy v. Hannon, 231 P.2d 484, 37 Cal.2d 

£59: 


Cal.App. 1 Dist. 1983. Defendant employ- 
er bears burden of pleading and proving, as 
affirmative defense, that Workers’ Compensa- 
tion Act is bar to employee's civil action, but if 
complaint affirmatively alleges facts indicating 
coverage then unless it states additional facts 
which negative application of exclusive remedy 
provision, no civil action will lie and the com- 
plaint is subject to general demurrer. West's 
Ann.Cal.Labor Code §§ 3201 et seq., 3600, 
3601, 3601(a)(1-3). 

Iverson v. Atlas Pacific Engineering, 191 

Cal.Rptr. 696, 143 Cal.App.3d 219. 


Cal.App. 2 Dist. 1995. Defendant claiming 
that Workers’ Compensation Act protects him 
from action at law bears burden of pleading and 
proving that Act bars employee’s remedy, how- 
ever, exception appears in situation where com- 
plaint affirmatively alleges facts indicating cov- 
erage by act, in which case, unless complaint 
contains additional facts which would negative 
application of act, no civil action will lie, and 
complaint is subject to general demurrer. 

Unigard Ins. Group v. O'Flaherty & Bel- 

gum, 45 Cal.Rptr.2d 565, 38 Cal.App.4th 
1229, rehearing denied, and review de- 
nied. 


Cal.App. 2 Dist. 1986. Workers’ compen- 
sation law was not injured truck driver's exclu- 
sive remedy against truck’s owner, in absence of 
evidence, instruction, or request for finding in 
driver’s negligence action against owner on is- 
sue of whether driver was owner's statutory 
employee. 

Kaley v. Catalina Yachts, 232 Cal.Rptr. 384, 

187 Cal.App.3d 1187, review denied. 


Cal.App. 2 Dist. 1959. It is a matter of 
defense for employer being sued by employee 
for personal injuries to allege and prove that 
conditions as set forth in statute providing lia- 


bility for compensation in lieu of all other liabil- 

ity existed. West’s Ann.Labor Code, § 3600. 

Ramey v. General Petroleum Corp., 343 
P.2d 787, 173 Cal.App.2d 386. 


©2134. Presumptions and burden of proof. 


Library references 


C.J.S. Workmen's Compensation §§ 955, 
956. 


Cal. 1995. Ordinarily, defendant in civil 
action who claims to be one of class of persons 
protected from action at law by provisions of 
Workers’ Compensation Act bears burden of 
pleading and proving, as affirmative defense to 
action, existence of conditions of compensation 
set forth in statute which are necessary to its 
application. West's Ann.Cal.Labor Code 
§ 3200 et seq. 

Arriaga v. County of Alameda, 892 P.2d 

150, 40 Cal.Rptr.2d 116, 9 Cal.4th 1055. 


Cal. 1980. If on retrial employee were 
successful in establishing that his injury was 
aggravated by wrongful acts of employer as 
alleged in his complaint, burden of apportioning 
damages between the initial contracting of the 
disease and its subsequent aggravation would 
be upon employer, since the problem of appor- 
tionment emanated from employer's wrongful 
acts. 

Johns-Manville Products Corp. v. Superior 

Court, 612 P.2d 948, 165 Cal.Rptr. 858, 
27 Cal.3d 465, 9 A.L.R.4th 758. 


Cal. 1979. Burden of employer to show, as 
affirmative defense to action, that workmen’s 
compensation coverage provides exclusive rem- 
edy available to plaintiff includes showing, 
through appropriate pleading and proof, that 
defendant “‘secured the payment of compensa- 
tion” in accordance with provisions of the Act. 
West's Ann.Labor Code, §8§ 3600, 3600(a-g), 
3601, 3700 et seq., 3706. 

Doney v. Tambouratgis, 587 P.2d 1160, 151 

Cal Rotr 3470231 Cal.3d 91: 


Cal. 1951. Generally, burden of proof is 
on the employer to prove that he has complied 
with the Workmen’s Compensation Act and is 
subject to its terms when defending civil action 
brought against him. West's Ann.Labor Code, 
88 3601, 3602. 

Popejoy v. Hannon, 231 P.2d 484, 37 Cal.2d 

159; 


Cal.App. 1 Dist. 1999. For purposes of as- 
serting defense of workers’ compensation exclu- 
sivity, workers’ compensation insurance cover- 
age is presumed where the plaintiff alleges facts 
establishing an employment relationship and 
work-related injury, but must be pled and prov- 
en by the defendant where the complaint does 
not allege an employment relationship and 
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work-related injury. West's Ann.Cal.Labor 
Code § 3601(a). 

Gibbs v. American Airlines, Inc., 87 Cal. 

Rptr.2d 554, 74 Cal.App.4th 1, rehearing 


denied, and review denied. 


To successfully assert defense of workers’ 
compensation exclusivity, a defendant need not 
plead and prove that it has purchased workers’ 
compensation insurance where the plaintiff al- 
leges facts that otherwise bring the case within 
the exclusive province of workers’ compensa- 
tion law, and no facts presented in the pleadings 
or at trial negate the workers’ compensation 
law's application or the employer's insurance 
coverage. West's Ann.Cal.Labor Code 
§ 3601 (a). 

Gibbs v. American Airlines, Inc., 87 Cal. 

Rptr.2d 554, 74 Cal.App.4th 1, rehearing 
denied, and review denied. 


Cal.App. 1 Dist. 1990. In employees’ ac- 
tion against their former employer under fraud- 
ulent concealment exception to exclusivity pro- 
vision of workers’ compensation statute, based 
on claim that work-related benzene exposure 
caused their leukemia, and that their injury was 
aggravated by employer’s fraudulent conceal- 
ment of existence of injury and its connection 
with employment, employees had burden of 
proving that they suffered from bone marrow 
injury; evidence indicated that bone marrow 
injury would necessarily have been precursor 
injury to leukemia induced by benzene exposure 
in the workplace. West’s Ann.Cal.Labor Code 
§ 3602(b)(2). 

Santiago v. Firestone Tire & Rubber Co., 

274 Cal.Rptr. 576, 224 Cal.App.3d 1318, 
review denied. 


Cal.App. 1 Dist. 1962. Where injured em- 
ployee brings an action against employer failing 
to secure payment of compensation, presumably 
injury was a direct result and grew out of 
negligence of employer who has burden to rebut 
presumption of negligence, and it is no defense 
that employee was contributorily negligent or 
assumed risk complained of, or that injury was 
caused by negligence of a fellow servant. West's 
Ann.Labor Code, § 3708. 

Hall v. Burton, 19 Cal.Rptr. 797, 201 Cal. 

App.2d 72. 


Whether presumption of employer's negli- 
gence subject to the compensation law and 
failing to secure payment of compensation has 
been overcome is a question for the trier of fact 
and presumption of negligence of employer is 
evidence and remains to be weighed with con- 
flicting evidence and may support a finding in 
face of contradictory evidence and may be over- 
come if there is substantial evidence to rebut it. 
West's Ann.Labor Code, § 3708. 

Hall v. Burton, 19 Cal.Rptr. 797, 201 Cal. 

App.2d 72. 


Cal.App. 2 Dist. 1983. Where plaintiff in- 
cludes no allegations in their complaint of em- 
ployer-employee relationship, defendant em- 
ployer asserting as an affirmative defense to 
action that worker’s compensation coverage 
provides exclusive remedy available to plaintiff 
must show that he secured payment of compen- 
sation. West’s Ann.Cal.Labor Code § 3706. 

Muffett v. Royster, 195 Cal.Rptr. 73, 147 

Cal.App.3d 289. 


Cal.App. 2 Dist. 1953. In action by em- 
ployees of maintenance company against oil 
refinery company for injuries resulting from 
explosion that occurred while plaintiffs were 
cleaning pipes in crude oil heater of oil refinery, 
burden was upon oil refinery company to prove 
its allegation that plaintiffs were its special 
employees and thus were limited to recovery 
under Workmen’s Compensation Act. 

Meloy v: Yexas Co., 263 P2d 897, 121 

Cal.App.2d 691. 


Cal.App. 3 Dist. 1992. Injured employee, 
who was seeking to be excluded from general 
sweep of exclusive remedy of workers’ compen- 
sation, so as to be permitted to sue employer, 
was required to establish that exception to gen- 
eral exclusivity rule applied. West's 
Ann.Cal.Labor Code § 3602(b)(3). 

Behrens v. Fayette Manufacturing Co., 7 

Cal.Rptr.2d 264, 4 Cal.App.4th 1567, 
opinion modified, and review denied. 


Cal.App. 3 Dist. 1987. When injured em- 
ployee brings action for damages against his or 
her employer, burden is ordinarily on employer 
to plead and prove, as an affirmative defense, 
that employee satisfied all conditions of entitle- 
ment to workers’ compensation benefits, there- 
by limiting employee’s recovery to exclusive 
remedy provisions of Workers’ Compensation 
Act. West's Ann.Cal.Labor Code § 3602(a). 

Childers v. Shasta Livestock Auction Yard, 

Inc., 235 Cal.Rptr. 641, 190 Cal.App.3d 
792. 


Employee's allegation, in negligence action 
against employer, that employee was employee 
of employer “up to and including” date of 
accident was insufficient to shift burden of 
proof on issue of workers’ compensation cover- 
age to employee. West’s Ann.Cal.Labor Code 
§ 3600. 

Childers v. Shasta Livestock Auction Yard, 

Inc., 235 Cal.Rptr. 641, 190 Cal.App.3d 
(PX. 


Cal.App. 5 Dist. 1991. Employer's replace- 
ment of potentially dangerous safety device on 
punch press with another safety device neces- 
sarily carried inference that employer's intent 
was to make punch press safer, and therefore, 
in absence of counterevidence, employer could 
not be held liable to injured operator under 
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Labor Law's exception to exclusivity of workers’ 
compensation remedy on grounds that employ- 
er knowingly removed or knowingly failed to 
install point of operation guard under condi- 
tions known by employer to create probability 
of serious injury or death, especially since re- 
placement was impliedly under scrutiny of Oc- 
cupational Safety and Health Administration 
(OSHA). West's Ann.Cal.Labor Code § 4558. 
Saldana v. Globe-Weis Systems Co., 285 
Cal.Rptr. 385, 233 Cal.App.3d 1505, re- 

view denied. 


In absence of further evidence, employer's 
mere replacement of fixed barrier guard on 
punch press with pull-back device did not lead 
to inference that employer had knowledge of 
probability of injury due to replacement, and 
therefore that employer could be held liable to 
injured punch press operator under Labor 
Law's exception to exclusivity of workers’ com- 
pensation remedy. West's Ann.Cal.Labor Code 
§ 4558. 

Saldana v. Globe-Weis Systems Co., 285 

Cal.Rptr. 385, 233 Cal.App.3d 1505, re- 
view denied. 


2135. Admissibility of evidence. 


Library references 


C.J.S. Workmen’s Compensation §§ 955, 
957. 


©2136. Weight and sufficiency of evidence. 


Library references 


C.J.S. Workmen’s Compensation §§ 955, 
958. 


Cal. 1979. Finding that plaintiff was not a 
special employee of defendant oil company, 
against which a personal injury action was 
brought, was supported by substantial evidence, 
including evidence that defendant did not exer- 
cise any control over plaintiff's carpentry duties, 
that plaintiff was on maintenance company’s 
payroll, that he was not permanently assigned 
to defendant, that the maintenance company 
provided him with all tools and equipment, with 
the exception of the saw he was using at the 
time of his injury, and that he was unaware of 
the contract between the two companies pur- 
porting to establish a ‘‘special employment rela- 
tionship.” 

Kowalski v. Shell Oil Co., 588 P.2d 811, 

151 Cal.Rptr. 671, 23 Cal.3d 168. 


Cal. 1959. In action by employee of trac- 
tor company against landowner, to which 
tractor company had furnished equipment and 
operators on hourly rental basis to clear land- 
owner’s land, for injuries sustained by employ- 
ee when bulldozer, which employee was oper- 
ating, overturned when landowner’s supervisor 
signaled employee to proceed downhill with 
bulldozer, wherein landowner contended that 


employee was a special employee of landown- 
er and that therefore employee’s exclusive 
remedy was under the Workmen's Compensa- 
tion Law, evidence sustained jury’s implied 
finding that employee was not a special em- 
ployee of landowner. West's Ann.Labor Code, 
§ 3601, 

McFarland v. Voorheis-Trindle Co., 

P.2d 923, 52 Cal.2d 698. 


Cal.App. 1 Dist. 1993. Evidence that em- 
ployer, which manufactured power press for 
internal use, initially designed press to be 
equipped with light beam point of operation 
guards to stop both downward and upward 
strokes of press, but abandoned it in favor of 
more dependable deadman switch limited to 
downstroke, did not constitute proof of “‘remov- 
al” of upstroke point of operation guard for 
purposes of power press exception to exclusivity 
rule of workers’ compensation law. West's 
Ann.Cal.Labor Code § 4558. 

Flowmaster, Inc. v. Superior Court, 20 Cal. 

Rptr.2d 666, 16 Cal.App.4th 1019, review 
denied. 


Cal.App. 1 Dist. 1990. In employees’ ac- 
tion against their former employer under fraud- 
ulent concealment exception to exclusivity pro- 
vision of workers’ compensation statute, based 
on claim that work-related benzene exposure 
caused their leukemia, and that their injury was 
aggravated by employer’s fraudulent conceal- 
ment of existence of injury and its connection 
with employment, employees had burden of 
proving that they suffered from bone marrow 
injury; evidence indicated that bone marrow 
injury would necessarily have been precursor 
injury to leukemia induced by benzene exposure 
in the workplace. West’s Ann.Cal.Labor Code 
§ 3602(b)(2). 

Santiago v. Firestone Tire & Rubber Co., 

274 Cal.Rptr. 576, 224 Cal.App.3d 1318, 
review denied. 


Cal.App. 1 Dist. 1962. In action by em- 
ployee against employers failing to secure work- 
men’s compensation for injuries, when employ- 
ee while pulling his hand away from belt on a 
hoisting machine struck guard covering belt, 
substantial evidence supported finding that em- 
ployers were not negligent and that employee 
suffered no damages as a proximate result of 
any negligence on their part. West's Ann.Labor 
Code, § 3708. 

Hall v. Burton, 19 Cal.Rptr. 797, 201 Cal. 

App.2d 72. 
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Cal.App. 1 Dist. 1952. Statutory presump- 
tion that an injury to an employee was a direct 
result and grew out of the negligence of the 
employer, which arises from failure of employer 
to secure payment of workmen's compensation, 
in itself amounts to evidence, which raises a 
conflict, and may outweigh positive evidence 
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adduced to rebut it. West's Ann.Labor Code, 
§§ 3700, 3706, 3708. 
Goss v. Fanoe, 251 P.2d 337, 


App.2d 819. 


In action by practical nurse who had been 
employed by defendants to care for their infant 
son, to recover for injury sustained in fall 
caused by abrupt drop in elevation of floor from 
bedroom to another dimly lighted room, evi- 
dence, including statutory presumption that in- 
jury was direct result and grew out of negli- 
gence of employers, was sufficient to sustain 
finding in accord with presumption. 

Goss v. Fanoe, 251 P.2d 337, 

App.2d 819. 


Cal.App. 2 Dist. 1993. Jury’s specific find- 
ings in special verdict form that supervisor had 
threatened employee with pistol, that supervisor 
was acting within course and scope of his em- 
ployment, that supervisor acted with specific 
intent to cause injury to employee, and that 
employee suffered severe emotional distress as 
result of supervisor’s act established as matter 
of law applicability of exception to workers’ 
compensation exclusivity provision for injury 
proximately caused by willful physical assault 
by employer, though jury was not specifically 
instructed on law pertaining to exclusivity of 
workers’ compensation system and exceptions 
thereto. West's Ann.Cal.Labor Code 
§ 3602(b)(1). 

Herrick v. Quality Hotels, Inns & Resorts, 

Inc., 24 Cal.Rptr.2d 203, 19 Cal.App.4th 
1608, review denied. 
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Evidence was sufficient to support jury’s 
finding that supervisor intended to cause injury 
when he pointed gun at employee’s head and 
threatened to blow employee's head off, so that 
employee’s complaint for intentional infliction 
of emotional injury came within exception to 
workers’ compensation exclusivity provision for 
injury proximately caused by willful physical 
assault by employer. West’s Ann.Cal.Labor 
Code § 3602(b)(1). 

Herrick v. Quality Hotels, Inns & Resorts, 

Inc., 24 Cal.Rptr.2d 203, 19 Cal.App.4th 
1608, review denied. 


Cal.App. 2 Dist. 1989. Evidence was suffi- 
cient to sustain jury finding that movie director 
was not employee of company producing movie, 
and thus negligence action against director by 
stuntwoman injured while performing stunt for 
movie was not precluded by workers’ compen- 
sation law provision stating that recovery of 
statutory benefits is injured employee's sole 
remedy against employer or against any other 
employee of employer; director had employ- 
ment contract with another company, produc- 
ing company paid other company for director's 
services, but evidence did indicate that line and 
executive producers for movie had authority 


over director and could override his directing 
decisions. West’s Ann.Cal.Labor Code 

§§ 3601(a), 3852. 
Von Beltz v. Stuntman, Inc., 255 Cal.Rptr. 
755, 207 Cal.App.3d 1467, review denied. 


Cal.App. 4 Dist. 1996. Employer could not 
be liable under fraudulent concealment excep- 
tion to exclusivity provisions of Workers’ Com- 
pensation Act where there was no evidence to 
support finding that employer had actual prior 
knowledge of employees’ injuries. West's 
Ann.Cal.Labor Code 8 3602(b)(2). 

Hughes Aircraft Co. v. Superior Court, 52 

Cal.Rptr.2d 514, 44 Cal.App.4th 1790, as 
modified. 


Law Rev. 1960. Liability of compensation 
insurers of general and special employers. 
48 C.L.R. 541. 


€=2137. Trial in general. 


Library references 
C.J.S. Workmen’s Compensation § 959. 


Cal.App. 1 Dist. 1990. Although lack of 
subject matter jurisdiction can be attacked at 
any time, employer has duty to raise a workers’ 
compensation defense to injured employee's tort 
action at an early time. West's Ann.Cal.Labor 
Code §§ 3600-3602. 

Rowland v. County of Sonoma, 269 Cal. 

Rptr. 426, 220 Cal.App.3d 331. 


2138. Questions for jury. 


Library references 
C.J.S. Workmen's Compensation § 960. 


Cal. 1979. In determining whether a spe- 
cial employment relationship exists, the ques- 
tion whether the right to control existed or was 
exercised is generally a question of fact to be 
resolved from the reasonable inferences to be 
drawn from the circumstances shown, and the 
existence or nonexistence of a special employ- 
ment relationship barring the injured employ- 
ee’s action at law is generally a question re- 
served for the trier of fact. 

Kowalski v. Shell Oil Co., 588 P.2d 811, 

151 Cal.Rptr. 671, 23 Cal.3d 168. 


Cal.App. 1 Dist. 1951. In death action by 
heirs of truck owner against beet farmer, issue 
of whether deceased was an employee or an 
independent contractor should have been sub- 
mitted to jury, and applicable requested instruc- 
tions should have been given. West’s Ann.La- 
bor Code, §§ 3351, 3353. 

Esqtteriv, leresi, 232) Pedeso5) 105eeal: 

App.2d 89. 


Where there is conflict of evidence as to 
whether relation of master and servant existed 
between parties at time of injury, or evidence 
thereon is reasonably susceptible of more than 
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one inference, question should be submitted to 
jury, but where evidence is not conflicting, and 
is reasonably susceptible of but one inference, 
question as to existence of relation is one of law 
for court to determine. 
Esquer v. Teresi, 232 P.2d 895, 105 Cal. 
App.2d 89. 


Cal.App. 2 Dist. 1986. Jury question was 
presented whether in personal injury action 
injured maintenance worker was ‘‘special em- 
ployee” of defendant, so as to relieve defendant 
of liability in tort and limit injured worker's 
recovery to worker's compensation remedies. 

Barajas v. USA Petroleum Corp., 229 Cal. 

Rptr. 513, 184 Cal.App.3d 974. 


Cal.App. 2 Dist. 1959. Whether such right 
to control as would create relationship of spe- 
cial employer and employee existed or was 
exercised is generally a question of fact to be 
resolved from reasonable inferences to be 
drawn from circumstances shown; and exis- 
tence or nonexistence of special employment 
relationship barring injured workman's action 
at law is generally a question reserved for trier 
of facts. West's Ann.Labor Code, § 3601. 

Miller v. Long Beach Oil Development Co., 

334 P.2d 695, 167 Cal.App.2d 546. 


In action to recover for personal injuries 
sustained by plaintiff in cave-in of trench in 
which he was working on premises of defen- 
dant, evidence did not require finding as a 
matter of law such special employment relation- 
ship between plaintiff and defendant as would 
make recovery of workmen’s compensation 
plaintiff's exclusive remedy. West’s Ann.Labor 
Code, § 3601. 

Miller v. Long Beach Oil Development Co., 

334 P.2d 695, 167 Cal.App.2d 546. 


Cal.App. 2 Dist. 1953. In action by em- 
ployees of maintenance company against oil 
refinery company for injuries resulting from 
explosion that occurred while plaintiffs were 
cleaning pipes in crude oil heater of oil refinery, 
evidence presented question of fact as to wheth- 
er plaintiffs were special employees of refinery 
so as to be limited to recovery under Work- 
men’s Compensation Act. 

Meloy v. Texas Co., 263 P.2d 897, 121 

Cal.App.2d 691. 


Cal.App. 3 Dist. 1951. In action by em- 
ployee against employer for personal injuries 
sustained when employer lost control of his 
automobile while employee was riding with 
him, wherein employer contended that employ- 
ee’s exclusive remedy was under Workmen's 
Compensation Law, issue as to whether employ- 
ee’s injury occurred during course of employ- 


ment was one of fact. West's Ann.Labor Code, 
§ 3600. 
Dalgleish v. Holt, 237 P.2d 553, 108 Cal. 


App.2d 561. 


Cal.App. 4 Dist. 1976. Whether an em- 
ployee’s injury arose out of and in the course of 
his employment so as to preclude civil suit is 
generally a question of fact to be determined in 
the light of the circumstances of the particular 
case, but, like other issues relating to causation, 
when facts are undisputed and all point in same 
direction, resolution of question becomes matter 
of law. West's Ann.Labor Code, § 3600. 

Eckis v. Sea World Corp., 134 Cal.Rptr. 

183, 64 Cal.App.3d 1. 


©2139. Instructions. 


Library references 
C.j.S. Workmen's Compensation § 961. 


Cal.App. 1 Dist. 1990. = Jury _ instruction 
that employer has duty to disclose to employee 
existence of any work-related injury, illness or 
condition known to employer was not required 
in employees’ action against their former em- 
ployer under fraudulent concealment exception 
to exclusivity provision of workers’ compensa- 
tion statute, based on claim that employer failed 
to disclose that benzene exposure caused em- 
ployee’s bone marrow injury; only relevant pre- 
cursor injury was bone marrow injury, and jury 
was instructed that liability would attach if 
employer fraudulently concealed bone marrow 
injury. West’s Ann.Cal.Labor Code §§ 4553, 
4553(a). 

Santiago v. Firestone Tire & Rubber Co., 

274 Cal.Rptr. 576, 224 Cal.App.3d 1318, 
review denied. 


Cal.App. 2 Dist. 1991. Trial court properly 
provided jury with dictionary definition of the 
term “guard,” within meaning of statute provid- 
ing exception to exclusivity of workers’ compen- 
sation remedy for injuries caused by employer's 
knowing removal of point of operation ‘‘guard”’ 
in power press, since term ‘‘guard’’ is not spe- 
cific legal term of art. West's Ann.Cal.Labor 
Code § 4558. 

Bingham v. Cts Corp., 282 Cal.Rptr. 161, 

231 Cal.App.3d 56. 


Cal.App. 2 Dist. 1986. Jury instruction did 
not deny personal injury defendant fair hearing 
on question of whether injured worker was 
“special employee’ where instruction apprised 


jury that they were to determine whether right 


to control existed or was exercised by defendant 
over injured worker, though instruction might 
have been phrased differently to provide greater 
assistance to trier of fact. 
Barajas v. USA Petroleum Corp., 229 Cal. 
Rptr. 513, 184 Cal.App.3d 974. 
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Cal.App. 3 Dist. 1981. An employer who 
does not participate in the workers’ compensa- 
tion insurance program and who is sued by an 
injured employee in a tort action under the 
labor code as if the workers’ compensation law 
did not apply is exonerated by a proven absence 
of negligence and, since the legislature has 
placed the burden of proof on the employer in 
such cases and limited his available defenses, 
and the employee’s negligence is in any event 
irrelevant, an instruction to the jury on compar- 
ative negligence in such an action is not re- 
quired. West’s Ann.Labor Code, § 3708. 

Logan v. Masters, 174 Cal.Rptr. 465, 120 

Cal.App.3d 145. 


©2140. Verdict and findings. 


Library references 
C.J.S. Workmen’s Compensation § 962. 


Cal. 1980. If employer’s alleged actions in 
aggravating employee's industrial disease were 
established at retrial, employer’s alleged actions 
would be so egregious and the societal interest 
in deterring their conduct in the future would 
be so great that there would be justification for 
awarding punitive damages. 

Johns-Manville Products Corp. v. Superior 

Court, 612 P.2d 948, 165 Cal.Rptr. 858, 
27 Cal.3d 465, 9 A.L.R.4th 758. 


Cal.App. 1 Dist. 1999. Determination that 
sole basis for former employee’s discrimination 
claim against county was a work-related injury 
was proper, for purposes of deciding whether 
claim under Fair Employment and Housing Act 
(FEHA) was barred by exclusivity provisions of 
workers’ compensation laws, where employee 
presented no contrary evidence to challenge 
county's evidence that discrimination claim 
arose out of industrial injury. West's Ann.Cal. 
Gov.Code §§ 12900 et seq.; West's Ann.Cal.La- 
bor Code 8§ 132a, 3600(a), 3602(a). 

Fretland v. County of Humboldt, 82 Cal. 

Rptr.2d 359, 69 Cal.App.4th 1478. 


Cal.App. 1 Dist. 1952. Where complaint 
for injuries to practical nurse retained for de- 
fendant’s infant son alleged injury from fall 
while acting within scope of employment and 
failure of defendants to comply with provision 
of labor code requiring employers to secure 
payment of workmen's compensation, statutory 
presumption that injury to employee was direct 
result and grew out of negligence of employer 
made general finding in terms of statute that 
nurse's injury was direct result and grew out of 
negligence of defendants, a sufficient finding in 
absence of evidence dispelling such presump- 
tion, notwithstanding fact that specific acts of 
negligence were pleaded. West’s Ann.Labor 
Code, §§ 3700, 3706, 3708. 

Goss v. Fanoe, 251 

App.2d 819. 
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Cal.App. 2 Dist. 1987. Where employee 
has received award under Workers’ Compensa- 
tion Act and thereafter pursues to judgment 
civil action brought under Labor Code section 
authorizing employee or his dependents to 
bring action against employer where injury or 
death is proximately caused by employer’s 
knowing removal of, or knowing failure to in- 
stall, point of operation guard on power press, 
employer is entitled to  setoff. West's 
Ann.Cal.Labor Code §§ 3201 et seq., 3600(b), 
4558. 

Burnelle v. Continental Can Co., 238 Cal. 

Rptr. 253, 193 Cal.App.3d 315, review 
denied. 


2141. Review. 


Library references 
C.J.S. Workmen’s Compensation § 963. 


Cal. 1979. Defendant who failed to plead 
and prove, as affirmative defense to action, that 
conditions of workers’ compensation rendering 
him subject to protections of the Act existed 
could not raise such contention on appeal and 
decision to such effect did not result in improp- 
er ‘‘conferral’’ of subject-matter jurisdiction by 
means of consent, waiver or estoppel, nor was 
such decision altered by fact that defendant 
sought to raise defense in question by means of 
motion for nonsuit filed at conclusion of plain- 
tiff's case in chief as well as by posttrial motions 
for new trial and judgment notwithstanding 
verdict. West’s Ann.Labor Code, §8§ 3600, 
3600(a-g), 3601, 3700 et seq., 3706. 

Doney v. Tambouratgis, 587 P.2d 1160, 151 

Cal.Rptr. 347, 23 Cal.3d 91. 


Cal.App. 1 Dist. 1997. Employee of mari- 
time construction firm who brought action 
against employer as vessel owner under negli- 
gence provision of the LHWCA waived any right 
to claim on appeal that employer's answer was 
defective for failing to raise statutory exception 
barring such action by person employed to 
provide shipbuilding, and repairing of breaking 
services, where employee had notice of defense 
upon which employer was relying, and litigated 
merits of summary judgment motion. Long- 
shore and Harbor Workers’ Compensation Act, 
§ 5(b), 33 U.S.C.A. § 905(b). 

Jones v. Dutra Construction Co., 67 Cal. 

Rptr.2d 411, 57 Cal.App.4th 871. 


Cal.App. 1 Dist. 1990. | Reviewing court 
could not determine whether workers’ com- 
pensation judge's determination of employee's 
potential tort recovery was supported by sub- 
stantial evidence because judge did not state 
evidence relied upon or specify reasons for de- 
cision. West’s Ann.Cal.Labor Code § 5908.5. 

Bonner v. Workers’ Comp. Appeals Bd., 

275) Cal -Rptr, 337, 225) Cal.App3d 1023) 
review denied. 
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Workers’ compensation benefits claimant 
who sought review of order of Workers’ Com- 
pensation Appeals Board was not required to 
file all evidentiary documents received into evi- 
dence with petition for writ of review. Cal. 
Rules of Court, Rule 57(a). 

Bonner v. Workers’ Comp. Appeals Bd., 

275 Cal.Rptr. 337, 225 Cal.App.3d 1023, 
review denied. 


Cal.App. 1 Dist. 1985. Workers’ compen- 
sation law excludes any employer liability to 
any person whatsoever by reason of injury ac- 
cruing to the employee whether such person be 
a dependent or nondependent. West's 
Ann.Cal.Labor Code § 3600. 

Seide v. Bethlehem Steel Corp., 215 Cal. 

Rptr. 629, 169 Cal.App.3d 985. 


Exclusiveness of workers’ compensation 
remedy does not apply only to injured employ- 
ees and their dependents. West’s Ann.Cal.La- 
bor Code §§ 3600, 3601, 3706. 

Seide v. Bethlehem Steel Corp., 215 Cal. 

Rptr. 629, 169 Cal.App.3d 985. 


Cal.App. 1 Dist. 1952. Where action by 
employee against employers for injuries was 
tried upon theory that employers had failed to 
secure payment of workmen’s compensation, 
failure of employers to secure such payment 
would be assumed on appeal. West’s Ann.La- 
bor Code, § 3700. 

Goss v. Fanoe, 251 P.2d 337, 

App.2d 819. 


Cal.App. 5 Dist. 1989. Whether workers’ 
compensation coverage by estoppel amounts to 
“secur[ing] the payment of compensation”’ with- 
in meaning of exclusivity rule of Workers’ Com- 
pensation Act requires interpretation of statute 
and therefore is legal question which may be 
reviewed de novo on_ appeal. West's 
Ann.Cal.Labor Code § 3700. 

Rymer v. Hagler, 260 Cal.Rptr. 76, 211 

Cal.App.3d 1171, review denied. 
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(B) ACTION BY THIRD PERSON 
AGAINST EMPLOYER. 


1. IN GENERAL. 


©2142. In general. 


Library references 
C.J.S. Workmen's Compensation § 979 et 
seq. 


U.S.Cal. 1963. In applying rule of divided 
damages in mutual fault collision between fed- 
eral vessel and privately-owned vessel, private 
owner could include in provable damages 
amount which federal employee obtained by 
settlement from private owner, despite Federal 
Employees’ Compensation Act provision making 
federal liability under Act exclusive. Federal 


Employees’ Compensation Act, §§ 7(b), 27(A) as 
amended 5 U.S.C.A. 8§ 757(b), 777(A). 
Weyerhaeuser S. S. Co. v. U. S., 83 S.Ct. 
926, 372 U.S. 597, 10 L.Ed.2d 1, recalled 
83) s.Cty 1860) 374 Us 820)) 10h Ba 2d 
1049. 


Cal.App. 1 Dist. 1989. Under modern 
principles of premises liability, obligation of 
employer to child of employee injured while 
visiting employee at work would be determined 
under generally applicable tort law and child’s 
action would not be subject to exclusive remedy 
of workers’ compensation law. West's 
Ann.Cal.Labor Code §§ 3600, 3601. 

Bell v. Macy’s California, 261 Cal.Rptr. 447, 

212 Cal.App.3d 1442, review denied. 


In some circumstances, injury to child or 
other relative of employee while visiting em- 
ployee at work would fall within compensation 
scheme, and thus, claim for injury would be 
barred under exclusivity provisions of workers’ 
compensation law. West’s Ann.Cal.Labor Code 
§§ 3600, 3601. 

Bell v. Macy’s California, 261 Cal.Rptr. 447, 

212 Cal.App.3d 1442, review denied. 


Cal.App. 1 Dist. 1966. General contractor, 
who was found liable in action by subcontrac- 
tor’s injured employee brought for benefit of 
subcontractor and subcontractor’s compensa- 
tion carrier, could invoke subcontractor’s al- 
leged concurrent negligence to defeat carrier’s 
right of reimbursement. 

Souza v. Pratico, 54 Cal.Rptr. 159, 245 

Cal.App.2d 651. 


Cal.App. 2 Dist. 1980. Statute providing 
that employer who has paid workers’ compen- 
sation to injured employee shall have no liability 
to reimburse or hold harmless any third party 
sued by the employee in absence of written 
agreement so to do executed prior to the injury 
was constitutional and precluded recovery by 
third party on theory of breach of contract, 
breach of express and implied warranties, im- 
plied equitable indemnity, fraud, negligent mis- 
representation, equitable estoppel, waiver, and 
declaratory relief. 

Alameda Tank Co. v. Starkist Foods, Inc., 

162 Cal.Rptr. 924, 103 Cal.App.3d 428. 


Cal.App. 2 Dist. 1962. Gas company was 
not entitled to recover amount paid to workmen 
of construction company contracting with flood 
control districts in settlement of personal injury 
claims of construction company’s workmen 
arising out of a gas explosion allegedly resulting 
from negligence of construction company, 
where persons injured were acting within scope 
of their employment, since to permit recovery 
would be an indirect recovery of damages for 
injuries sustained by employees as against their 
employer whose sole liability was that imposed 
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by Compensation Act. West’s Ann.Labor Code, 
§ 3601. 
Southern California Gas Co. v. ABC Const. 
Co., 22 Cal.Rptr. 540, 204 Cal.App.2d 
747. 


Cal.App. 3 Dist. 1976. The broad, inclu- 
sive language of the workers’ compensation law 
itself precludes not only so-called derivative 
actions based solely upon injuries to a covered 
employee, but “‘any other liability whatsoever to 
any person * * * for any injury sustained 
by [an employee] arising out of and in the 
course of the employment and for the death of 
any employee if the injury proximately causes 
death.”’ West’s Ann.Labor Code, § 3600. 

Williams v. Schwartz, 131 Cal.Rptr. 200, 61 

Cal.App.3d 628. 


Cal.App. 5 Dist. 1965. Negligent third-par- 
ty tort-feasor being sued for injuries sustained 
by plaintiff while acting within course and 
scope of employment has no right of recoup- 
ment which can be made basis of affirmative 
action against plaintiff's employer whose con- 
current negligence contributed to cause of 
plaintiff's injuries; such tort-feasor has only a 
right to defeat employer’s claim for reimburse- 
ment for workmen’s compensation benefits paid 
and right to reduction of liability to plaintiff by 
amount of such compensation benefits. West's 
Ann.Labor Code, 88 3201 et seq., 3852, 3858. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


Law Rev. 1980. Comparative negligence 
in the workers’ compensation system. 
(SS) (CALI, HOS), 


Law Rev. 1977. Effect of comparative neg- 
ligence on third party’s liability to an employee 
covered by workers’ compensation. 

50'So.CaliL.R: 1029. 


2142.10. Indemnity or contribution. 


Library references 
C.J.S. Workmen's Compensation § 982. 


2142.11. —— In general. 


S.D.Cal. 1962. Where two passengers on 
commercial airliner were employees of the Unit- 
ed States and they were killed in collision be- 
tween airline passenger plane and military craft 
and their heirs were to receive benefits under 
the Federal Employees’ Compensation Act, air- 
line could not sue the government for contribu- 
tion or indemnity. Federal Employees’ Com- 
pensation Act, § 7(b) as amended 5 U.S.C.A. 
§ 757(b). 

Rhoades v. U. S., 216 F.Supp. 732, affirmed 

in part, modified in part United Air Lines, 
Inc. v. Wiener, 335 F.2d 379, certiorari 
dismissed 85 S.Ct. 452, 379 U.S. 951, 13 
L.Ed.2d 549, 


Cal.App. 1 Dist. 1991. If, under “power 
press’’ exception to workers’ compensation ex- 
clusive remedy provisions, temporary employer 
was liable to temporary employee obtained from 
employment agency then temporary employer 
was statutorily barred from seeking indemnity 
from employment agency. West's Ann.Cal.La- 
bor Code 8§ 3864, 4558. 

Watters Associates v. Superior Court, 278 

Cal.Rptr. 417, 227 Cal.App.3d 1341, re- 
view denied. 


Employer whose actions meet requirements 
of “power press’ exception to exclusivity provi- 
sions of workers’ compensation statute is “‘third 
person’ within meaning of separate Labor Code 
provision governing liability to reimburse or 
hold third person harmless on judgment or 
settlement. West's Ann.Cal.Labor Code 
8§ 3864, 4558. 

Watters Associates v. Superior Court, 278 

Cal.Rptr. 417, 227 Cal.App.3d 1341, re- 
view denied. 


Cal.App. 4 Dist. 1985. When action is 
brought against third party for injuries sus- 
tained by employee in work-related accident, 
employer is not liable for implied or equitable 
indemnity or contribution, absent express in- 
demnity agreement executed prior to injury. 
West's Ann.Cal.Labor Code § 3864. 

Ralph M. Parsons Co. v. Combustion Equip- 

ment Associates, Inc., 218 Cal.Rptr. 170, 
172 Cal.App.3d 211. 


2142.15. —— Contribution. 


Cal.App. 2 Dist. 1997. Workers’ Compen- 
sation Act's limitations on employer liability 
precluded defendant motorist’s cross-complaint 
for indemnity and contribution against passen- 
ger’s employer and co-employee, in passenger's 
action against motorist for injuries sustained in 
collision while riding in vehicle operated by co- 
employee. West’s Ann.Cal.Labor Code § 3864. 

State v. Superior Court (Glovsky), 71 Cal. 

Rptr.2d 256, 60 Cal.App.4th 659, rehear- 
ing denied, and review denied. 


Cal.App. 2 Dist. 1975. Reason that statute 
governing contribution among joint tort-feasors 
is not applicable where the injured party is an 
employee of one of two tort-feasors and the 
employer has secured workmen's compensation 
insurance is not any policy against contribution 
but solely because there can never be a joint 
judgment against the two tort-feasors, in that a 
compensation proceeding is the sole remedy 
against one of them. West's Ann.Code Civ. 
Proc. § 875. 

Mizery. Atchison, Tat: Se Posky. (Con 

Cal.Rptr. 787, 46 Cal.App.3d 436. 


120 


Fact that employer's right to reimburse- 
ment under Labor Code is defeated when the 
employee's injuries or death is caused by con- 
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curring negligence of the employer and a third 
party does not require denial of contribution 
where workmen’s compensation is not the ex- 
clusive remedy since right of reimbursement is 
a form of action for indemnity and allows the 
employer to shift his entire burden to the negli- 
gent third party; however, shifting entire blame 
to a third party where the employer's negli- 
gence also contributes to the injury is a matter 
different from allowing a division of liability 
between two persons, both of whose actions 
contributed to the injury; no unequal protection 
of the law arises from denying the first and 
allowing the second. West's Ann.Code Civ. 
Proc. § 875; West's Ann.Labor Code, §§ 3601, 
3852, 3856. 

Mize v. Atchison, T. & S. F. Ry. Co., 120 

Cal.Rptr. 787, 46 Cal.App.3d 436. 


Cal.App. 5 Dist. 1971. Where, in 1949, in- 
surer issued workmen's compensation and em- 
ployer’s liability policy provided that insurer 
would defend insured in any suit which may be 
instituted against insured on account of such 
injuries, and, several years after issuance of 
policy which was continued in force, court 
changed law so that third-party tort-feasor 
whose negligence concurred with employer's 
could recover from employer under theory of 
implied indemnity, employer’s general liability 
insurer was entitled to contribution from com- 
pensation and employer's liability insurer for 
monies expended in defense of and settling 
claim against employer asserted by third party 
which was held liable to injured employee and 
brought action against employer for indemnity. 

Travelers Ins. Co. v. Industrial Indem. Co., 

96 Cal.Rptr. 191, 18 Cal.App.3d 628. 


Cal.App. 5 Dist. 1965. Employee, though 
injured while acting within course and scope of 
employment, was entitled as matter of law to 
bring common-law action for damages against 
third-party tort-feasor unaffected by any com- 
pensation and his employer was entitled to join 
in such action and third-party tort-feasor had 
right to claim contributing negligence of em- 
ployer and claim a setoff. West's Ann.Labor 
Code, §§ 3201 et seq., 3852, 3856. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


2142.20. —— Indemnity in general. 


C.A.9 (Cal.) 1964. Commercial airline's 
claim for indemnity against government with 
respect to claims for deaths of government em- 
ployees killed in crash of airliner and Air Force 
jet fighter was not barred by portion of Federal 
Employees’ Compensation Act to effect that lia- 
bility of United States under Act with respect to 
deaths of employees shall be exclusive and in 
place of all other liability to anyone otherwise 
entitled to recover damages from United States 


on account of such deaths. Federal Employees’ 
Compensation Act, § 7(b), 5 U.S.C.A. § 757(b). 
United Air Lines, Inc. v. Wiener, 335 F.2d 
379, certiorari dismissed 85 S.Ct. 452, 

379 U.S. 951, 13 L.Ed.2d 549. 


Employer may be liable for indemnity to 
another on basis of express or implied contract 
of indemnity, notwithstanding exclusive liability 
provision of Federal Employees’ Compensation 
Act, but in absence of contractual duty, exclu- 
sive liability provision removes underlying lia- 
bility necessary for indemnity. Federal Em- 
ployees’ Compensation Act, § 7(b), 5 U.S.C.A. 
§ 757(b). 

United Air Lines, Inc. v. Wiener, 335 F.2d 

379, certiorari dismissed 85 S.Ct. 452, 
SWAY US sul ies Ie eial al syle): 


Under Federal Employees’ Compensation 
Act, airline was not entitled to be indemnified 
by United States for amount paid in connection 
with deaths of government employees aboard 
airliner which collided with Air Force jet fight- 
er, where claim for indemnity was not based 
upon duty owed by government to airliner by 
virtue of contract and there was no underlying 
liability on part of government. Federal Em- 
ployees’ Compensation Act, § 7(b), 5 U.S.C.A. 
§ 757(b). 

United Air Lines, Inc. v. Wiener, 335 F.2d 

379, certiorari dismissed 85 S.Ct. 452, 
379 U.S. 951, 13 L.Ed.2d 549) 


Cal. 1993. If nonnegligent third party pays 
damages for employee's injuries that are attrib- 
utable in whole or in part to negligence of 
employer, Workers’ Compensation Act’s limita- 
tions on employer liability preclude third party 
from obtaining equitable indemnity from em- 
ployer. West's Ann.Cal.Labor Code § 3864. 

Privette v. Superior Court, 854 P.2d 721, 21 

Cal.Rptr.2d 72, 5 Cal.4th 689, as modi- 
fied on denial of rehearing. 


Cal.App. 1 Dist. 1967. Effect of statute re- 
garding indemnification was to abolish right of 
indemnity by third person against injured em- 
ployee’s employer on theory of implied contract. 
West's Ann.Labor Code, § 3864. 

San Francisco Examiner Division, Hearst 

Pub. Co. v. Sweat, 56 Cal.Rptr. 711, 248 
Cal.App.2d 493. 


Cal.App. 1 Dist. 1958. School district, 
which had been compelled to pay damages to 
maintenance company’s window washer for in- 
juries sustained by him in fall while washing 
defective window in school, could seek indem- 
nity from maintenance company, which, in vi- 
olation of its contract with school district, neg- 
ligently permitted window washer to wash 
window without adequate safety equipment, 
though exclusive remedy of window washer 
against company was under the Workmen's 
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Compensation Act, and effect of permitting 
school district to recover from company was 
indirectly to permit window washer to recover 
from company in tort action. West’s Ann.Labor 
Code, § 3201 et seq. 
San Francisco Unified School Dist. v. Cali- 
fornia Bldg. Maintenance Co., 328 P.2d 
785, 162 Cal.App.2d 434. 


Cal.App. 2 Dist. 1997. Workers’ Compen- 
sation Act’s limitations on employer liability 
precluded defendant motorist’s cross-complaint 
for indemnity and contribution against passen- 
ger’s employer and co-employee, in passenger's 
action against motorist for injuries sustained in 
collision while riding in vehicle operated by co- 
employee. West’s Ann.Cal.Labor Code § 3864. 

State v. Superior Court (Glovsky), 71 Cal. 

Rptr.2d 256, 60 Cal.App.4th 659, rehear- 
ing denied, and review denied. 


Cal.App. 2 Dist. 1994. To avoid statutory 
prohibition against claim for equitable or im- 
plied indemnity against employer absent written 
agreement executed prior to injury, employer 
must have stepped outside of protected role as 
employer. West’s Ann.Cal.Labor Code 8§ 3602, 
3864. 

Reagen’s Vacuum Truck Service, Inc. v. 

Beaver Ins. Co., 37 Cal.Rptr.2d 89, 31 
Cal.App.4th 375, review denied. 


Cal.App. 2 Dist. 1984. If an employee sues 
his employer at law for aggravation of his initial 
injuries because of his employer’s fraudulent 
concealment of the existence of condition and 
its cause and connection with employment, 
then, since the employer has stepped outside of 
that protected role as an employer, a third party 
is entitled to such indemnity from the employer 
for such aggravation without regard to the lack 
of existence of a written indemnity agreement 
for those damages proximately caused by the 
aggravation. 

Chase Chemical Co. v. Hartford Accident & 

Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal.App.3d 229. 


With regard to initial injury which remains 
governed by the workers’ compensation system, 
section eliminating employer's liability for im- 
plied indemnity in absence of a written agree- 
ment still applies; therefore, in absence of a 
written indemnity agreement executed between 
employer and a third party prior to injury, the 
third party may not successfully seek indemnity 
from employer or its compensation carrier for 
the employee’s initial injury. West's 
Ann.Cal.Labor Code § 3864. 

Chase Chemical Co. v. Hartford Accident & 

Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal.App.3d 229. 


Cal.App. 2 Dist. 1978. Unless there is a 
written agreement to contrary, an employer 


covered by workmen's compensation is not obli- 
gated to indemnify a third party who has been 
found liable to employee injured as a result of 
the joint negligence of the employer and the 
third party. West's Ann.Labor Code, 
§§ 3601(a), 3864. 

Arbaugh v. Procter & Gamble Mfg. Co., 145 

Cal.Rptr. 608, 80 Cal.App.3d 500. 


Cal.App. 3 Dist. 1970. Purpose of statute 
relating to effect of action prosecuted by em- 
ployee, the employer, or both against third per- 
son is to restrict employer’s liability to reim- 
burse a third-party tort-feasor to actions based 
upon the express indemnity contract, thus elimi- 
nating employer’s liability for implied indemni- 
fication. West's Ann.Labor Code, § 3864. 

Pacific Gas & Elec. Co. v. Morse, 86 Cal. 

Rptr. 7, 6 Cal.App.3d 707. 


Cal.App. 4 Dist. 1972. Where trial court 
on substantial evidence found that personal in- 
jury plaintiff was not an employee of partner- 
ship which was held liable for indemnification, 
but a partner, Workmen’s Compensation Act 
provision did not apply to cut off indemnity 
rights. West’s Ann.Labor Code, § 3864. 

Mabie & Mintz v. B & E Installers, 101 

Cal.Rptr. 919, 25 Cal.App.3d 491. 


Cal.App. 5 Dist. 1976. Under provision of 
California Labor Code, employer of employee 
who is injured as result of joint negligence of 
employer and third party is no longer required 
to indemnify third party in absence of express 
indemnification agreement; such provision fully 
embraces exclusive remedy concept visualized 


by Workers’ Compensation Law. West's 
Ann.Labor Code, § 3864. 
E, By Wills: Con vw. Superior ‘Court, 128 
Cal.Rptr. 541, 56 Cal.App.3d 650. 
Law Rev. 1982. Indemnity clauses and 


workers’ compensation: A proposal for preserv- 
ing the employer's limited liability. Mark C. 
Zebrowski. 

70 Calif. L. Rev. 1421. 


Law Rev. 1954. Workmen's compensation 
trends, dovetailing common law rights with 
compensation protection, common law liability 
of employer to third persons by reason of com- 
pensable injury to employee. 

AZiG eRe SOc 


2142.25. —— Indemnity, contractual. 


C.A.9 (Cal.) 1997. California workers’ 
compensation statute precluding indemnifica- 
tion of third-party tort-feasor by employer in 
absence of written agreement executed prior to 
injury was applicable to render unsigned in- 
demnification clause in purchase order ineffec- 
tive, notwithstanding that injured worker ulti- 
mately received disability payments under the 
LHWCA, after initially receiving benefits under 
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the California Workers’ Compensation Act. 
Longshore and Harbor Workers’ Compensation 
Act, § 3, 33 U.S.C.A. § 903; West’s Ann.Cal.La- 
bor Code §§ 3200 et seq., 3864. 
Robert E. Blake Inc. v. Excel Environmen- 
tal, 104 F.3d 1158. 


Cal.App. 1 Dist. 1985. Provision of work- 
ers’ compensation law [West's Ann.Cal.Labor 
Code § 3864] which limits employer's liability 
to third persons to those situations in which 
written agreement to reimburse or hold third 
person harmless existed prior to injury, does not 
require third-party beneficiary to be identified 
by name in express indemnity agreement in 
order to enforce that agreement. 

Kaiser Engineers, Inc. v. Grinnell Fire Pro- 

tection Systems Co., 219 Cal.Rptr. 626, 
173 Cal.App.3d 1050. 


There is no requirement that contract au- 
thorized by West’s Ann.Cal.Labor Code § 3864, 
which limits employer's liability to third parties 
to those situations in which written agreement 
to reimburse or hold third person harmless 
existed prior to injury, must be more specific 
than any other indemnity of contracts. 

Kaiser Engineers, Inc. v. Grinnell Fire Pro- 

tection Systems Co., 219 Cal.Rptr. 626, 
173 Cal.App.3d 1050. 


Workers’ compensation provision [West's 
Ann.Cal.Labor Code § 3864], which limits em- 
ployer’s liability to third parties to those situa- 
tions in which written agreement to reimburse 
or hold third person harmless existed prior to 
injury, does not prohibit employer from enter- 
ing into written indemnity agreement with an- 
other for express benefit of third party. 

Kaiser Engineers, Inc. v. Grinnell Fire Pro- 

tection Systems Co., 219 Cal.Rptr. 626, 
173 Cal.App.3d 1050. 


Cal.App. 1 Dist. 1985. Purpose of statute 
which states that employer shall have no liabili- 
ty to reimburse third person for judgment 
awarded employee in absence of written agree- 
ment executed prior to injury [West's 
Ann.Cal.Labor Code § 3864], is to eliminate 
employer's liability under equitable or implied 
indemnity theory when its employee is injured 
during course and scope of employment due to 
negligence or partial negligence of third party. 

City of Oakland v. Delcon Associates, 214 

Cal.Rptr. 734, 168 Cal.App.3d 1126. 


Cal.App. 1 Dist. 1982. Purchase agree- 
ment containing indemnity clause, which was 
not signed by representative of seller prior to 
death of seller's employee, was not type of 
executed agreement intended by Labor Code 
provision governing liability to reimburse or 


hold third person harmless on judgment or 
settlement. West's Ann.Labor Code § 3864. 
Lockheed Missiles & Space Co. v. Gilmore 
Industries, Inc., 185 Cal.Rptr. 409, 135 
Cal.App.3d 556. 


Cal.App. 2 Dist. 1963. Owner of _ steel 
tanks upon which workman was working when 
injured on June 11, 1957 could cross-complain 
in 1962 against workman’s employer as part of 
workman’s common-law negligence action 
against tank owner even though the alleged 
liability to indemnify was not based upon a 
written agreement executed prior to the acci- 
dent. West’s Ann.Labor Code, § 3864. 

Vegetable Oil Products Co. v. Superior 

Court for Los Angeles County, 28 Cal. 
Rptr. 555, 213 Cal.App.2d 252. 


Cal.App. 3 Dist. 1962. Effect of Labor 
Code provision that if action prosecuted by 
employee, employer, or both jointly against 
third party tort-feasor for injuries in course of 
employment results in judgment against third 
person, employer shall not be liable to reim- 
burse third person in absence of written agree- 
ment to contrary, is only to abolish right of 
indemnity by third person against injured em- 
ployee’s employer on theory of implied contract 
and to require third party to rely on express 
contract in order to recover in indemnity. 
West's Ann.Labor Code, § 3864. 

City of Sacramento v. Superior Court In 

and For Sacramento County, 23 Cal.Rptr. 
43, 205 Cal.App.2d 398. 


Cal.App. 5 Dist. 1992. Employer's alleged 
violation of child labor laws did not render 
inapplicable workers’ compensation statute re- 
lieving employer of liability to reimburse or 
hold third person harmless on judgment or 
settlement in favor of employee, unless there is 
written agreement. West’s Ann.Cal.Labor Code 
§ 3864. 

Up-Right, Inc. v. Van Erickson, 7 Cal. 

Rptr.2d 34, 5 Cal.App.4th 579, review 
denied. 


2142.30. —— Longshoremen or seamen, in- 
juries to. 


U.S.Cal. 1963. Scope of divided damages 
rule in mutual fault collisions is unaffected by 
exclusive liability provision of Federal Employ- 
ees’ Compensation Act, enacted to limit liability 
of federal shipowner to unrelated third parties. 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act, $95, 33),\U.S.G-A. $°905; Federal 
Employees’ Compensation Act, §§ 1 et seq., 7(b) 
as amended 5 U.S.C.A. §§ 751 et seq., 757(b); 
Public Vessels Act, § 1 et seq., 46 U.S.C.A. § 781 
et seq.; Suits in Admiralty Act, § 1 et seq. as 
amended 46 U.S.C.A. § 741 et seq.; 28 U.S.C.A. 
§§ 1346, 2671 et seq.; Harter Act, §§ 1 et seq., 
3, 46 U.S.C.A. §§ 190 et seq., 192; Carriage of 
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Goods by Sea Act, § 4(2) (a), 46 U.S.C.A. 
§ 1304(2) (a). 
Weyerhaeuser S. S. Co. v. U. S., 83 S.Ct. 
926, 372 U.S. 597, 10 L.Ed.2d 1, recalled 
83 S.Ct. 1861, 374 U.S. 820, 10 L.Ed.2d 
1049. 


C.A.9 (Cal.) 1981. Stevedore can be in- 
demnified for all funds paid to injured long- 
shoreman under the workers’ compensation 
award; longshoreman receives the portion of 
the award, if any, which exceeds the workmen’s 
compensation award; the shipowner has no 
right to contribution or indemnity. 

Davis v. Partenreederei M.S. Normannia, 

657 F.2d 1048. 


Intent of the 1972 amendments to the Long- 
shoremen’s and Harbor Workers’ Compensation 
Act was to eliminate the stevedore from indem- 
nity action against shipowners. Longshore- 
men’s and Harbor Workers’ Compensation Act, 
§8§ 1-51 as amended 33 U.S.C.A. §§ 901-950. 

Davis v. Partenreederei M.S. Normannia, 

657 F.2d 1048. 


C.D.Cal. 1975. Exclusive remedy provi- 
sions of the Longshoremen’s and Harbor Work- 
ers’ Compensation Act do away with all unsea- 
worthiness claims brought by a longshoreman 
and, while reaffirming liability of vessel to long- 
shoreman for negligence, deny to vessel a cause 
of action for indemnity against the longshore- 
man’s employer. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 5(b) as amended 
S3RUESI GANS O05 ((b) 

Streatch v. Associated Container Transp., 

itil, Sei IE SSinayey, Sissi, BEL AVES Uetel 
TM, 


N.D.Cal. 1985. Right of employee to sue 
for negligence the owner of vessel on which he 
was injured [Longshoremen’s and _ Harbor 
Workers’ Compensation Act, § 5(a), as amend- 
ed, 33 U.S.C.A. § 905(a)] permitted indemnity 
action by asbestos manufacturer against United 
States as vessel owner for settlement with naval 
shipyard worker due to his exposure to asbestos 
since fact that Congress had not provided a quid 
pro quo in the compensation scheme for third 
parties provided grounds for court to refuse to 
bar third party's claims. 

Johns-Manville Sales Corp. v. 

F.Supp. 443. 


UESs, 1022 


N.D.Cal. 1976. Legislative history of pro- 
vision of 1972 amendment to Longshoremen’s 
and Harbor Workers’ Compensation Act provid- 
ing that employer shall not be liable to vessel 
directly or indirectly was intended to prohibit 
recovery by vessel against stevedore-employer 
under both a contract theory of warranty of 
workmanlike performance and in tort. Long- 
shoremen’s and Harbor Workers’ Compensation 


Act, § 5(a, b) as amended 33 U.S.C.A. § 905(a, 
b). 

S.S. Seatrain Louisiana on Complaint of 

Tyler Tanker Corp. v. California Steve- 

dore & Ballast Co., 424 F.Supp. 180. 


Under 1972 amendments to Longshore- 
men’s and Harbor Workers’ Compensation Act, 
no indemnity action against stevedore-employer 
may be brought by the vessel. Longshoremen’s 
and Harbor Workers’ Compensation Act, § 5(b) 
as amended 33 U.S.C.A. § 905(b). 

S.S. Seatrain Louisiana on Complaint of 

Tyler Tanker Corp. v. California Steve- 
dore & Ballast Co., 424 F.Supp. 180. 


Under 1972 amendments to Longshore- 
men’s and Harbor Workers’ Compensation Act, 
Congress intended to cut off circuitous indemni- 
ty litigation and to make compensation pay- 
ments under the Act the exclusive liability of the 
employer. Longshoremen’s and Harbor Work- 
ers’ Compensation Act, § 1 et seq. as amended 
33 U.S.C.A. § 901 et seq. 

S.S. Seatrain Louisiana on Complaint of 

Tyler Tanker Corp. v. California Steve- 
dore & Ballast Co., 424 F.Supp. 180. 


Under 1972 amendments to Longshore- 
men’s and Harbor Workers’ Compensation Act, 
where, during unloading operations aboard ves- 
sel, a crane, manufactured by one third party 
and repaired and inspected by a second third 
party, fell killing and injuring several longshore- 
men, stevedore-employer, absent an express or 
implied contract of indemnity, could not be 
liable for indemnity to third parties based on a 
tort theory. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 5 as amended 33 
UISiG2Ay 8:905: 

S.S. Seatrain Louisiana on Complaint of 

Tyler Tanker Corp. v. California Steve- 
dore & Ballast Co., 424 F.Supp. 180. 


S.D.Cal. 1991. Exclusive liability provi- 
sion of Longshore and Harbor Workers’ Com- 
pensation Act (LHWCA) barred third-party im- 
plied contractual indemnity claims against 
shipyard that had paid benefits to or on behalf 
of workers who had been killed or injured 
when personnel basket fell to deck of vessel 
after vessel had been shifted from dry dock to 
berth; manufacturers crane used in lifting bas- 
ket alleged that shipyard failed to disseminate 
warnings, prohibitions, and other safety infor- 
mation regarding use of crane to carry person- 
nel, but did not identify any duty independent 
of shipyard’s duty to its employees. Longshore 
and Harbor Workers’ Compensation Act, § 5(a, 
b), 33 U.S.C.A. § 905(a, b). 

Johnson v. National Steel & Shipbuilding 

Co., 759 F.Supp. 606. 


Cal.App. 2 Dist. 1982. Provision of Long- 
shoremen’s and Harbor Workers’ Compensation 
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Act, relating to the employee's exclusive remedy 
against employer was not violated by agreement 
that stevedore hold city, as wharf owner, harm- 
less for injuries to stevedore's employee, since 
provision was applicable only between vessel 
and stevedore. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 5 as amended 33 
U.S.C.A. § 905. 
Crescent Wharf & Warehouse Co. v. City of 
Los Angeles, 184 Cal.Rptr. 901, 134 Cal. 
App.3d 979. 


Cal.App. 2 Dist. 1978. Purpose of 1972 
amendment to Longshoremen’s and Harbor 
Workers’ Compensation Act abrogating vessel’s 
indemnity action against stevedore was to cre- 
ate a broad immunity from indemnity to em- 
ployer of person who is subject to the Act and 
who sues another for his personal injuries. 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act, § 5(b) as amended 33 U.S.C.A. 
§ 905(b). 

IT Corp. v. Superior Court, 147 Cal.Rptr. 

828, 83 Cal.App.3d 443. 


Absent express or implied contract of in- 
demnity, employer of person injured in circum- 
stances covered by Longshoremen’s and Harbor 
Workers’ Compensation Act has no liability to 
indemnify third person sued by employee for 
the same injury. Longshoremen’s and Harbor 
Workers’ Compensation Act, §§ | et seq., 5(a, b) 
as amended 33 U.S.C.A. §§ 901 et seq., 905(a, 
b). 

IT Corp. v. Superior Court, 147 Cal.Rptr. 

828, 83 Cal.App.3d 443. 


Under federal maritime law, contractors 
who were sued for negligent injury to employee 
of subcontractor, engaged for services in con- 
nection with cleaning and repainting vessel, 
were not entitled to be indemnified by subcon- 
tractor on theory that subcontractor breached 
implied warranty of workmanlike performance. 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act, §§ 1 et seq., 5(a, b) as amended 33 
U.S.C.A. 8§ 901 et seq., 905(a, b). 

IT Corp. v. Superior Court, 147 Cal.Rptr. 

828, 83 Cal.App.3d 443. 


The 1972 amendment to Longshoremen’s 
and Harbor Workers’ Compensation Act abro- 
gating vessel’s indemnity action against steve- 
dore insulated subcontractor from indemnifying 
contractors which were sued by subcontractor’s 
employee for injuries sustained during perfor- 
mance of subcontract concerning cleaning and 
repainting vessel, where subcontractor had fully 
complied with obligations imposed upon it by 
the Act and there was no express or implied 
contract of indemnity. Longshoremen’s and 
Harbor Workers’ Compensation Act, §§ 1 et 


seq., 5(a, b) as amended 33 U.S.C.A. §§ 901 et 
seq., 905(a, b). 
IT Corp. v. Superior Court, 147 Cal.Rptr. 
828, 83 Cal.App.3d 443. 


Cal.App. 2 Dist. 1975. Where injured long- 
shoreman brought suit for damages against 
shipowner and shipowner filed cross complaint 
against charterer, charterer was not entitled, in 
turn, to seek indemnification from longshore- 
man’s employer even though charter was time 
charter, not demise or “bare-boat’’ charter. 
Longshoremen’s and Harbor Workers’ Compen- 
Sation Act, $$" 1"et seq’) 2(21)))5, 33° US/CIA. 
§§ 901 et seq., 902(21), 905; West’s Ann.Civ. 
Code, § 1959. 

Standard Fruit & Steamship Co. v. Metro- 

politan Stevedore Co., 125 Cal.Rptr. 111, 
52 Cal.App.3d 305. 


Cal.App. 3 Dist. 1984. Manufacturer and 
seller of spray painter who were defendant tort- 
feasors in wrongful death action brought by 
widow and children of employee who had died 
after fumes from spray painter he was using to 
paint barge at boat works exploded could not 
maintain cross action against employer for con- 
tribution or indemnity based on employer's al- 
leged negligence where employer had paid 
death benefits under Federal Longshoremen’s 
and Harbor Workers’ Compensation Act. Long- 
shoremen’s and Harbor Workers’ Compensation 
Act, § 5, as amended, 33 U.S.C.A. § 905. 

Graco, Inc. v. Colberg, Inc., 208 Cal.Rptr. 
465, 162 Cal.App.3d 322, certiorari de- 
nied Earl’s Pump and Supply Company, 
Inc. v. Colberg, Inc., 106 S.Ct. 69, 474 
U.S. 820, 88 L.Ed.2d 56. 


Exclusiveness of liability provisions of the 
Federal Longshoremen’s and Harbor Workers’ 
Compensation Act precludes third party from 
obtaining contribution from employer who has 
paid benefits under that Act. Longshoremen’s 
and Harbor Workers’ Compensation Act, § 5, as 
amended, 33 U.S.C.A. 8 905. 

Graco, Inc. v. Colberg, Inc., 208 Cal.Rptr. 
465, 162 Cal.App.3d 322, certiorari de- 
nied Earl’s Pump and Supply Company, 
Inc. v. Colberg, Inc., 106 S.Ct. 69, 474 
U.S. 820, 88 L.Ed.2d 56. 


Law Rev. 1964. Stevedore's duty to in- 
demnify shipowners for injuries to longshore- 
men-employees. 

15 Hastings L.J. 530. 


Law Rev. 1956. Shipowner’s right to in- 
demnity against employer not barred by the 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act. 

3 U.C.L.A.Law R. 669. 
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€=2142.35-2142.50. For other cases see earlier 
editions of this digest, the 
Decennial Digests, and 
WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


€=2142.50. Actions by dependents, representa- 
tives, or survivors. 


2142.51. —— In general. 


C.D.Cal. 1992. Pursuant to sections of the 
California Labor Code, worker’s compensation 
payment is the exclusive remedy against an 
employer for injuries sustained by an employee 
arising out of employment; neither an employ- 
ee, nor his dependents in the event of employ- 
ee’s death may bring an action at law for 
damages against employer. West’s Ann.Cal.La- 
bor Code §§ 3600, 3602. 

Enslow v. U.S., 811 F.Supp. 503, reversed 

42 F.3d 1399, 


S.D.Cal. 1990. Exclusive liability provi- 
sions of Longshore and Harbor Workers’ Com- 
pensation Act did not bar claims by crane man- 
ufacturer’s successor corporations and former 
parent corporation to recover indemnity or con- 
tribution from shipbuilder whose employees 
were injured or killed when personnel basket 
fell from crane. Longshore and Harbor Work- 
ers’ Compensation Act, 8 5(a, b), 33 U.S.C.A. 
§ 905(a, b). 

Johnson v. National Steel & Shipbuilding 

Co., 742 F.Supp. 1062. 


Cal.App. 1 Dist. 1989. Where relative of 
employee is witness to gruesome injury or death 
of employee at work, there is no recovery for 
resulting mental distress, even though injury to 
relative does not, strictly speaking, satisfy condi- 
tions of employment; mental injury to relative 
derives from employee’s injury and is therefore 
restricted by workers’ compensation laws. 
West's Ann.Cal.Labor Code 88 3600, 3601. 

Bell v. Macy’s California, 261 Cal.Rptr. 447, 

212 Cal.App.3d 1442, review denied. 


Cal.App. 1 Dist. 1985. Widow was not pre- 
cluded from bringing action against coemployer 
who failed to secure payment of workmen's 
compensation, although other coemployer was 
so insured. West's Ann.Cal.Labor Code § 3706. 

Strickland v. Foster, 211 Cal.Rptr. 305, 165 

Cal.App.3d 114. 


Cal.App. 2 Dist. 1987. Amendment to 
workers’ compensation statute authorizing ‘‘em- 
ployee or his or her dependents” to bring work- 
ers’ compensation action against employer did 
not change rule that exclusivity provision 
barred civil action by nondependent heirs 
against employer. West's Ann.Cal.Labor Code 
8§ 3600, 3602. 

Hisel v. County of Los Angeles, 238 Cal. 

Rptr. 678, 193 Cal.App.3d 969. 


€=2143. —— Action by parent for injury to 
child. 


Cal.App. 1 Dist. 1989. Any injury to cleri- 
cal employee's child resulting from nurse’s al- 
leged negligent treatment of complications of 
employee's pregnancy at retail employer's store 
clinic was derived from compensable injury to 
employee, and thus, claim for damages for inju- 
ries to child, who was born with brain damage 
and died before he was three years old, after 
employee suffered ruptured uterus and had to 
have Caesarean, was barred by exclusivity pro- 
visions of workers’ compensation law, as were 
claims for any mental distress suffered by em- 
ployee and infant’s father upon discovery of 
damage to infant; employer's nurse's alleged 
negligent treatment was of employee, not of 
unborn infant. West's Ann.Cal.Labor Code 
8§ 3600, 3601. 

Bell v. Macy’s California, 261 Cal.Rptr. 447, 

212 Cal.App.3d 1442, review denied. 


Cal.App. 3 Dist. 1990. Minor worker killed 
in single-car accident while driving home in 
early morning hours after being kept at work by 
employer long past legal hours would be consid- 
ered to have been injured while going from 
employment due to special risk created by em- 
ployment, and thus within scope of workers’ 
compensation provisions, so that exclusive rem- 
edy provisions barred worker's parents’ suit 
against employer. West’s Ann.Cal.Labor Code 
§§ 1391, 3600(a)(2). 

Johnson v. Stratlaw, Inc., 274 Cal.Rptr. 

363, 224 Cal.App.3d 1156. 


2144. Action by spouse or child of in- 
jured employee. 
Cal. 1987. Wife's claims for intentional 


infliction of emotional distress and loss of con- 
sortium were barred where husband's claims 
were barred by workers’ compensation exclu- 
sive remedy provisions. West's Ann.Cal.Labor 
Code §§ 3600, 3601. 
Cole v. Fair Oaks Fire Protection Dist., 729 
P.2d 743, 233 Cal.Rptr. 308, 43 Cal.3d 
148, rehearing denied. 


Cal.App. 1 Dist. 1989. Where injury to em- 
ployee results in loss of consortium or services 
to his or her spouse, spouse has no independent 
civil action against employer, and workers’ 
compensation is exclusive remedy. West's 
Ann.Cal.Labor Code §§ 3600, 3601. 

Bell v. Macy’s California, 261 Cal.Rptr. 447, 

212 Cal.App.3d 1442, review denied. 


“Derivative injury’ doctrine applies and 
exclusivity provision of workers’ compensation 
law bars any recovery for injury to fetus occur- 
ring in course of mother’s employment; fetus in 
utero is inseparable from its mother, and any 
injury to it can only occur as a result of some 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—351 


WORKERS’ COMPENSATION ©2145 


For references to other topics, see Descriptive-Word Index 


condition affecting its mother. 
Ann.Cal.Labor Code §§ 3600, 3601. 
Bell v. Macy's California, 261 Cal.Rptr. 447, 
212 Cal.App.3d 1442, review denied. 


West's 


Though “derivative injury’ doctrine appar- 
ently has its roots in defunct common-law no- 
tion that wife's right to sue for injury to hus- 
band was derivative and collateral to husband's 
rights, it is more appropriately founded on pre- 
sumption that employer, having given up all 
common-law defenses and undertaken form of 
strict liability to employees through workers’ 
compensation, should not be held liable in tort 
for certain collateral consequences of covered 
injury. West’s Ann.Cal.Labor Code §§ 3600, 
3601. 

Bell v. Macy's California, 261 Cal.Rptr. 447, 

212 Cal.App.3d 1442, review denied. 


Cal.App. 1 Dist. 1985. Wife’s cause of ac- 
tion for loss of consortium resulting from hus- 
band’s compensable injury failed to state a 
claim upon which relief could be granted. 
West's Ann.Cal.Labor Code § 3201 et seq. 

Santiago v. Employee Benefits Services, 

214 Cal.Rptr. 679, 168 Cal.App.3d 898. 


Cal.App. 1 Dist. 1976. Where husband suf- 
fered disabling injuries due to the allegedly 
negligent operation and maintenance of gar- 
bage truck on which he was working and where 
injury was compensable under workmen’s com- 
pensation, statute providing that employer’s lia- 
bility to pay workmen’s compensation is in lieu 
of liability to any person precluded wife from 
subsequently bringing action seeking damages 
for loss of consortium. West's Ann.Labor Code, 
§ 3600. 

Casaccia v. Green Valley Disposal Co., 133 

Cal.Rptr. 295, 62 Cal.App.3d 610. 


Cal.App. 2 Dist. 1971. Where employee in- 
jured in the course of her employment recov- 
ered appropriate benefits under Workmen's 
Compensation Act, her husband was precluded 
under the Act from recovering from her employ- 
er for loss of his wife’s services. West's Ann.La- 
bor Code, § 3600. 

Gillespie v. Northridge Hosp. Foundation, 

98 Cal.Rptr. 134, 20 Cal.App.3d 867. 


Cal.App. 3 Dist. 1991. Because husband's 
action at law was barred by the workers’ com- 
pensation law’s exclusive remedy, so too was 
his wife’s claim for loss of consortium. West's 
Ann.Cal.Labor Code § 3600. 

Colombo v. State of California, 5 Cal. 

Rptr.2d 567, 3 Cal.App.4th 594, review 
denied. 


Cal.App. 3 Dist. 1975. Where worker's suit 
for injuries was barred by Workmen's Compen- 
sation Act, wife’s action for loss of consortium 


was also barred. 

§ 3600. 
Williams v. State Compensation Ins. Fund, 
123 Cal.Rptr. 812, 50 Cal.App.3d 116. 


West's Ann.Labor Code, 


Cal.App. 5 Dist. 1983. Where alleged tor- 
tious conduct on part of self-insured employer 
in requiring employee to sign a return to work 
form occurred at employee's place of employ- 
ment that he was there upon his employer’s 
direction, employer had statutory immunity 
from employee's action against it for fraudulent 
investigation of his compensation claim, and 
employee's wife's action for loss of consortium 
was also barred. West’s Ann.Cal.Labor Code 
§§ 3600, 3601. 

Gallo Glass Co. v. Superior Court, 196 

Cal.Rptr. 23, 148 Cal.App.3d 485. 


Law Rev. 1992. Flip side of fetal protec- 
tion policies: Compensating children injured 
through parental exposure to reproductive haz- 
ards in the workplace. Valarie Mark. 

22 Golden Gate U.L.Rev. 673. 


Law Rev. 1975. Exclusive remedy clause 
in California’s Worker’s Compensation Act; loss 
of consortium. 
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Law Rev. 1951. Wife's cause of action for 
loss of consortium as barred by the Longshore- 
men’s Compensation Act. 

25 So.Cal.L.R. 144. 


2. ACTION FOR DEATH BY WRONGFUL ACT. 
2145. In general. 


Library references 


C.J.S. Workmen's Compensation § 964 et 
seq. 


Cal. 1987. Generally, workers’ compensa- 
tion is exclusive remedy for injury or death of 
employee occurring while he is acting in course 
and scope of his employment and where, at 
time of injury, employer and employee are sub- 
ject to workers’ compensation law, provided 
that conditions of compensation exist. West's 
Ann.Cal.Labor Code §§ 3600, 3601(a). 

Jones v. Kaiser Industries Corp., 737 P.2d 

(iil Calkptre SOS. 43"Cal.3d "552; 


Conditions of compensation existed with 
respect to survivors of police officer, who was 
killed in automobile accident while on duty, so 
that survivors’ negligence action against city, 
arising from condition of intersection at which 
policeman was killed, was barred by workers’ 
compensation law exclusivity provisions, though 
workers’ compensation benefits to which surviv- 
ors would have been entitled were completely 
offset by benefits survivors received under pub- 
lic employees’ retirement system. West's Ann. 
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Cal.Gov.Code §§ 21363, 21364(b); West's 
Ann.Cal.Labor Code §§ 3601(a), 4707. 
Jones v. Kaiser Industries Corp., 737 P.2d 


T7237 Cal.Rptrm 568, 43) Cali3d) 552. 


Cal.App. 1 Dist. 1985. Nondependent par- 
ent of deceased employee covered by Long- 
shoremen’s and Harbor Workers’ Compensation 
Act was barred from maintaining wrongful 
death tort action against employer. Longshore- 
men’s and Harbor Workers’ Compensation Act, 
§§ 1 et seq., 5(a), as amended, 33 U.S.C.A. 
§§ 901 et seq., 905(a). 

Seide v. Bethlehem Steel Corp., 215 Cal. 

Rptr. 629, 169 Cal.App.3d 985. 


Provisions in workers’ compensation law 
providing that workers’ compensation is em- 
ployee’s exclusive remedy against employer 
[West’s Ann.Cal.Labor Code §§ 3600, 3601] 
barred nondependent parent of deceased em- 
ployee from maintaining wrongful death tort 
action against employer. 

Seide v. Bethlehem Steel Corp., 215 Cal. 

Rptr. 629, 169 Cal.App.3d 985. 


Cal.App. 1 Dist. 1982. Where conditions 
for compensation existed with respect to death 
of employee, the Workers’ Compensation Act 
provided the exclusive remedy and the Workers’ 
Compensation Appeals Board had exclusive jur- 
isdiction, and thus the superior court lacked 
jurisdiction to entertain action by parents of 
employee even though, as nondependent heirs, 
they could not recover death benefit under the 
Act. West's Ann.Const.Art. 14, 8 4; West's 
Ann.Labor Code §§ 3207, 3600, 3601, 4700- 
4709, 4706.5(a). 

Soil Engineering Construction, Inc. v. Su- 

perior Court, 186 Cal.Rptr. 209, 136 Cal. 
App.3d 329. 


Cal.App. 1 Dist. 1975. Statute which pro- 
vides that the right to recover workmen's com- 
pensation is the exclusive remedy against the 
employer for death of an employee means pre- 
cisely what its terms imply. West's Ann.Labor 
Code, § 3601, ; 

Dixon v. Ford Motor Co., 125 Cal.Rptr. 

872, 53 Cal.App.3d 499. 


Upon the showing that decedent's employer 
maintained, for the convenience and welfare of 
the employees, emergency first aid medical sta- 
tion, that the facility was staffed by a nurse and 
an orderly, that care was provided to all em- 
ployees regardless of the source of their illness 
or injury, that employee suffered physical dis- 
tress and went to the facility for aid during his 
working hours, that he was negligently treated 
or advised by the facility’s attendants, and that 
the negligence proximately resulted in his 
death, the deceased's dependents would be enti- 
tled to workmen’s compensation and such com- 


pensation would be their sole remedy. West's 
Ann.Labor Code, § 3601. 
Dixon v. Ford Motor Co., 125 Cal.Rptr. 
872, 53 Cal.App.3d 499. 


Cal.App. 2 Dist. 1985. If decedent, had she 
survived suicide attempt, allegedly caused by 
insurer’s delay in responding to her request to 
authorize back surgery to relieve back pain, 
would have had to accept and submit to exclu- 
sive jurisdiction of Workers’ Compensation Ap- 
peals Board, so too would her heirs or personal 
representatives. West’s Ann.Cal.C.C.P. § 377. 

Argonaut Ins. Co. v. Superior Court, 210 

Cal.Rptr. 417, 164 Cal.App.3d 320. 


Cal.App. 2 Dist. 1984. Where an employ- 
ee’s injuries or death are compensable under 
Workmen’s Compensation Act, right of employ- 
ee or his dependents, as the case may be, to 
recover such compensation is exclusive remedy 
against the employer. West's Ann.Cal.Labor 
Code § 3201 et seq. 

Bibby v. Central Industrial Engineering 

Co., Inc., 200 Cal.Rptr. 412, 153 Cal. 
App.3d 871. 


To invoke dual-capacity doctrine, which 
permits an employee or, in the case of his death, 
his dependents, to avoid the exclusive remedy 
principle of Workmen's Compensation Act and 
recover from the employer for personal injuries 
or wrongful death in cases where the product 
involved is manufactured by the employer for 
sale to the public, it must appear that the defect 
in question exposed members of general public 


to danger as opposed to employees only. 

West's Ann.Cal.Labor Code § 3601. 
Bibby v. Central Industrial Engineering 
Go; Ince 200 GCallRoin 412) dss "Gak 


App.3d 871. 


Where evidence indicated that steel beam 
manufactured by employer, which fell on em- 
ployee and killed him after the plate affixed to it 
broke or slipped out of its sling, required fur- 
ther processing and consequently was not avail- 
able for sale to general public, dual-capacity 
doctrine was not applicable and wrongful death 
suit brought against employer by parents of 
deceased employee violated principles of exclu- 
sivity of workers’ compensation remedy. 
West's Ann.Cal.Labor Code § 3601. 

Bibby v. Central Industrial Engineering 

Cop mince 200) Cal Rpie sins 153m Gall 
App.3d 871. 


Cal.App. 2 Dist. 1975. Where statute pro- 
viding that workmen’s compensation is the ex- 
clusive remedy does not apply and heirs of the 
employee can and do recover a judgment 
against two joint tort-feasors, one of which was 
the employer, conditions of the Tort Contribu- 
tion Act are met and there is no reason why 
contribution should not be allowed. West's 
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Ann.Code Civ.Proc. § 875; West’s Ann.Labor 
Code, § 3601. 
Mize v. Atchison, T. & S. F. Ry. Co., 
Cal.Rptr. 787, 46 Cal.App.3d 436. 


120 


Fact that employer's right to reimburse- 
ment under Labor Code is defeated when the 
employee's injuries or death is caused by con- 
curring negligence of the employer and a third 
party does not require denial of contribution 
where workmen’s compensation is not the ex- 
clusive remedy since right of reimbursement is 
a form of action for indemnity and allows the 
employer to shift his entire burden to the negli- 
gent third party; however, shifting entire blame 
to a third party where the employer's negli- 
gence also contributes to the injury is a matter 
different from allowing a division of liability 
between two persons, both of whose actions 
contributed to the injury; no unequal protection 
of the law arises from denying the first and 
allowing the second. West’s Ann.Code Civ. 
Proc. § 875; West’s Ann.Labor Code, §§ 3601, 
3852, 3856. 

Mize v. Atchison, T. & S. F. Ry. Co., 

Cal.Rptr. 787, 46 Cal.App.3d 436. 


Cal.App. 3 Dist. 1976. Provisions of the 
Labor Code, making workers’ compensation 
proceedings the exclusive remedy for work-con- 
nected injuries or totalities, bars a cause of 
action for emotional distress suffered by a rela- 
tive who witnesses a fatal injury to an employee 
covered by the workers’ compensation law. 
West's Ann.Labor Code, §§ 3600, 3601(a), 3706, 
5300(a). 

Williams v. Schwartz, 131 Cal.Rptr. 200, 61 

Cal.App.3d 628. 


120 


The broad, inclusive language of the work- 
ers’ compensation law itself precludes not only 
so-called derivative actions based solely upon 
injuries to a covered employee, but ‘‘any other 
liability whatsoever to any person * * * for 
any injury sustained by [an employee] arising 
out of and in the course of the employment and 
for the death of any employee if the injury 
proximately causes death.”” West’s Ann.Labor 
Code, § 3600. 

Williams v. Schwartz, 131 Cal.Rptr. 200, 61 

Cal.App.3d 628. 


Cal.App. 4 Dist. 1960. Where mine was lo- 
cated in desert area, and employer constructed 
at mine dormitories with individual rooms for 
male employees, who were charged 35 cents a 
night for individual rooms, and meals were 
served in employer’s mess hall for $1.75 a day, 
and recreational facilities were supplied by em- 
ployer, and most employees lived at mine, and 
about 9:30 p.m. after regular working hours for 
day were completed, several employees decided 
to make trip for recreational purposes, and, 
when they were about one and one half miles 
from mine, but still on employer's property, 


automobile in which they were traveling collid- 
ed with employer's train, and one of the em- 
ployees was killed, ‘bunkhouse rule’ was appli- 
cable, and sole remedy of widow and children 
of deceased employee was under Workmen's 
Compensation Act, and they could not maintain 
action for wrongful death against employer. 
West's Ann.Labor Code, § 3201 et seq. 

Aubin v. Kaiser Steel Corp., 8 Cal.Rptr. 

497, 185 Cal.App.2d 658. 


©2146. Death of minor. 


Library references 


C.J.S. Workmen's Compensation § 964 et 
seq. 


©2147. Action by, or for benefit of, person not 
entitled to compensation. 


Library references 
C.Jj.S. Workmen’s Compensation § 965. 


Cal.App. 2 Dist. 1985. Action for wrongful 
death and emotional distress after worker was 
killed in industrial accident involving a turbo 
while working foi his employer, which action 
was based on claim that employer misrepresen- 
ted to worker that, in general, his working 
conditions would be safe and that, in specific, 
working around turbo would not be dangerous, 
was barred by the exclusivity provisions of the 
Workers’ Compensation Act, since it was undis- 
puted that worker’s death arose out of and in 
the course of his employment. West's 
Ann.Cal.Labor Code §§ 3600, 3601. 

United States Borax & Chemical Corp. v. 

Superior Court, 213 Cal.Rptr. 155, 167 
Cal.App.3d 406, review denied. 


2148. Employer’s nonacceptance of, or non- 
compliance with, act. 


Library references 
C.J.S. Workmen’s Compensation § 966. 


2149. Death resulting from willful act or 
omission or gross negligence. 


Library references 
C.J.S. Workmen’s Compensation § 968. 


Cal.App. 2 Dist. 1985. Claims of dece- 
dent’s husband and sons that insurer’s refusal to 
authorize back surgery was intentional and ma- 
licious and caused decedent's despondency, as a 
consequence of which she killed herself, were 
embraced in exclusive jurisdiction of Workers’ 
Compensation Appeals Board. West's 
Ann.Cal.Labor Code § 3600(a). 

Argonaut Ins. Co. v. Superior Court, 210 

Cal.Rptr. 417, 164 Cal.App.3d 320. 


Cal.App. 4 Dist. 1986. Survivors of em- 
ployee who was killed while performing his job 
of locating unexploded ordnance on military 
firing range did not come within exception to 
exclusive remedy provision of Labor Code, 
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though survivors alleged employer was respon- 
sible for creating condition so dangerous that 
there was substantial certainty of employee's 
death or injury, where harm complained of was 
not aggravation of work-related injury, but inju- 
ry itself, and there was no evidence that employ- 
er intended employee to be injured. West's 

Ann.Cal.Labor Code § 3601. 
Stalnaker v. Boeing Co., 231 Cal.Rptr. 323, 

186 Cal.App.3d 1291. 


There is no exception to exclusive remedy 
provision of Labor Code for cases where there 
exists ‘substantial certainty’’ of harm from em- 
ployer’s misconduct. West’s Ann.Cal.Labor 
Code § 3601. 

Stalnaker v. Boeing Co., 231 Cal.Rptr. 323, 

186 Cal.App.3d 1291. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 

C.J.S. Workmen's Compensation. 


2150-2151. 


2152. Defenses; abrogation of common law 
defenses. 


Library references 


C.J.S. Workmen’s Compensation § 971 et 
seq. 


Cal.App. 2 Dist. 1983. Act of alleged em- 
ployer in seeking payment from alleged employ- 
ee for cost of worker’s compensation insurance 
in violation of the Labor Code, precluded al- 
leged employer from raising Worker’s Compen- 
sation Act as a bar to a wrongful death action. 
West’s Ann.Cal.Labor Code 8§ 3601, 3751. 

Muffett v. Royster, 195 Cal.Rptr. 73, 147 

Cal.App.3d 289. 


€>2153-2154. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 
C.J.S. Workmen’s Compensation. 


©2154. Procedure. 
2154.1. —— In general. 


Cal.App. 2 Dist. 1968. Whether or not a 
defendant in a wrongful death action carried 
workmen's compensation insurance was a ques- 
tion going to jurisdiction of the superior court 
to entertain the action, and the matter could be 
raised by a motion for nonsuit. 

Coleman v. Silverberg Plumbing Co., 69 

Cal.Rptr. 158, 263 Cal.App.2d 74. 


€=2155. —— Pleading. 


Cal.App. 2 Dist. 1968. 
from an employer for wrongful death of an 
employee, plaintiffs were required to plead and 
prove that employer violated the Labor Code by 


In order to recover 


not carrying the workmen’s compensation re- 
quired by the Code. West’s Ann.Labor Code, 
§ 3700. 
Coleman v. Silverberg Plumbing Co., 69 
Cal.Rptr. 158, 263 Cal.App.2d 74. 


A complaint for wrongful death disclosing 
an employer-employee relationship in the action 
without negativing existence of workmen’s com- 
pensation insurance would fail to state a cause 
of action. 

Coleman v. Silverberg Plumbing Co., 69 

Cal.Rptr. 158, 263 Cal.App.2d 74. 


Cal.App. 3 Dist. 1955. Heirs of sheriff, 
who was killed in accident involving county 
owned automobile driven by deputy sheriff 
while sheriff and deputy sheriff were acting 
within scope of their employment as employees 
of county, could not maintain an action against 
the county under the doctrine of respondeat 
superior for death of sheriff without necessary 
allegations in the complaint to negative applica- 
tion of the Workmen’s Compensation Act. 
West’s Ann.Labor Code, 8§ 3601, 3706. 

Singleton v. Bonnesen, 280 P.2d 481, 131 

Cal.App.2d 327. 


Generally, an employee or his surviving 
dependents cannot maintain a tort action 
against his employer for death or injury occur- 
ring within course and scope of his employment 
without pleading facts to negative application of 
the Workmen’s Compensation Act. West's 
Ann.Labor Code, 8§ 3601, 3706. 

Singleton v. Bonnesen, 280 P.2d 481, 131 

Cal.App.2d 327. 


2156. —— Evidence. 


Cal.App. 1 Dist. 1975. Letter purportedly 
written by attorney for employer stating that he 
knew of no reason why the employer should 
settle what was clearly a nonindustrial death 
claim had no probative significance on question 
of whether the deceased employee's dependents 
were entitled to bring civil action or were rele- 
gated to workmen’s compensation for relief 
where the civil claim was based on alleged 
negligence of personnel at employee's medical 
center in treating the deceased and the letter 
appeared to express the conclusion that the 
deceased's employee's physical affliction, unat- 
tended by negligent treatment or advice by 
employer's personnel, did not give rise to an 
industrial death claim. West's Ann.Labor Code, 
§ 3601. 

Dixon v. Ford Motor Co., 125 Cal.Rptr. 

872, 53 Cal.App.3d 499, 


Cal.App. 2 Dist. 1986. Evidence in person- 
al injury action concerning claims that defen- 
dant did not operate its plant with appropriate 
regard for safety of workers was admissible on 
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issue of conscious disregard in connection with 
punitive damages claims. 
Barajas v. USA Petroleum Corp., 229 Cal. 
Rptr. 513, 184 Cal.App.3d 974. 


Cal.App. 2 Dist. 1983. In action to recover 
for alleged wrongful death of tractor driver who 
was a passenger at time of accident, contract 
between driver and alleged employer could be 
considered in determining whether independent 
contractor or employer-employee relationship 
existed, although terms of contract were not 
conclusive. 

Muffett v. Royster, 195 Cal.Rptr. 73, 147 

Cal.App.3d 289. 


In action to recover for alleged wrongful 
death of tractor driver who was passenger at 
time of accident, evidence was sufficient to 
support a finding that driver-passenger and 
driver at time of accident were employees of 
tractor owner rather than independent contrac- 
tors. 

Muffett v. Royster, 195 Cal.Rptr. 73, 147 

Cal.App.3d 289. 


©2157. —— Trial, judgment, and review. 


Cal.App. 2 Dist. 1968. An action for 
wrongful death of a presumptive employee 
caused by presumptive negligence of employer 
was properly dismissed on motion for nonsuit 
where no adequate showing was made that 
presumptive employer lacked workmen's com- 
pensation insurance coverage. West’s Ann.La- 
bor Code, § 3700. 

Coleman y. Silverberg Plumbing Co., 69 

Cal.Rptr. 158, 263 Cal.App.2d 74. 


(C) ACTION AGAINST THIRD PERSONS 
IN GENERAL FOR EMPLOYEE’S 
INJURY OR DEATH. 


1. RIGHT OF ACTION OF EMPLOYEE OR 
REPRESENTATIVE GENERALLY. 


©2158. In general. 


Library references 


C.J.S. Workmen’s Compensation § 983 et 
seq. 


U.S.Cal. 1963. Purpose of Federal Em- 
ployees’ Compensation Act provision making 
statutory federal liability exclusive was to estab- 
lish that, as between government on one hand 
and its employees or their representatives or 
dependents on the other, statutory remedy was 
to be exclusive, and there is no evidence that 
Congress was concerned with rights of unrelat- 
ed third parties or intended to disturb settled 
doctrines of admiralty law. Federal Employees’ 


Compensation Act, § 7(b) as amended 5 
U.S.C.A. § 757(b). 

Weyerhaeuser.S..S., Co. v. U. Si, 83 S.Ct. 

926, 372 U.S. 597, 10 L.Ed.2d 1, recalled 

83 S.Ct s6lies 740ULS) 82010. ed2d 


1049, 


C.A.9 (Cal.) 1976. Although workmen's 
compensation is ordinarily an employee's sole 
remedy against his employer for injuries re- 
ceived in the course of employment, it does not 
eliminate the liability of third parties to the 
employee, even where the third party can recov- 
er over against the employer. 

U. S. v. Transport Indem. Co., 544 F.2d 

393. 


Cal. 2001. Employees may bring suit 
against any person other than their employer or 
their employer's workers’ compensation insurer 
who proximately caused their injury. 

Charles J. Vacanti, M.D., Inc. v. State 

Comp. Ins. Fund, 14 P.3d 234, 102 Cal. 
Rptr.2d 562, 24 Cal.4th 800. 


Cal. 1994. Employee who was injured in 
course of employment by negligence of third 
party who is not the employer may sue third 
party for damages. 

Neighbarger v. Irwin Industries, Inc., 882 

P.2d 347, 34 Cal.Rptr.2d 630, 8 Cal.4th 
532: 


Cal. 1993. Workers’ Compensation Act’s 
exclusivity clause applies to work-related inju- 
ries regardless of fault, including those attribut- 
able to employer's negligence or misconduct, as 
well as employer's failure to provide safe work- 
place, but does not preclude employee from 
suing anyone else whose conduct was _ proxi- 
mate cause of injury. West's Ann.Cal.Labor 
Code §§ 3706, 3852. 

Privette v. Superior Court, 854 P.2d 721, 21 

Cal.Rptr.2d 72, 5 Cal.4th 689, as modi- 
fied on denial of rehearing. 


Cal. 1984. An employer’s right to seek 
reimbursement trom a third party for workers’ 
compensation benefits that employer is legally 
obligated to provide is of statutory origin and is 
properly subject to legislative regulation or abo- 
lition. West's Ann.Cal.Labor Code § 3852. 

Barme v. Wood, 689 P.2d 446, 207 Cal. 

Rptr. 816, 37 Cal.3d 174. 


Cal. 1981. Former article of State Consti- 
tution authorizing Legislature to enact laws to 
create and enforce liability for compensation to 
be paid by employers for injuries to employees 
does not expressly or by implication place any 
limitation on amount to be recovered for inju- 
ries from parties other than employer. West's 
Ann.Const.Art. 14, § 4; Art. 20, 8 21 (Repealed). 

Bell v. Industrial Vangas, Inc., 637 P.2d 

266, 179 Cal.Rptr. 30, 30 Cal.3d 268. 
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Cal. 1980. Where the tort-feasor is not 
plaintiff's employer or coemployee, the statutes 
by necessary implication reserve for plaintiff his 
tortious remedy against defendant. West's 
Ann.Labor Code, 8§ 3601(a), 3852. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


Cal. 1978. Under the Labor Code, recov- 
ery of workers’ compensation benefits is, except 
in certain limited circumstances, the exclusive 
remedy of the injured employee against his 
employer; however, the claim of those benefits 
does not affect the employee’s right of recovery 
“for all damages proximately resulting from 
such injury or death against any person other 
than the employer.’’ West's Ann.Labor Code, 
§ 3852. 

Associated Construction & Engineering Co. 

v. Workers’ Comp. Appeals Bd., 587 P.2d 
684, 150 Cal.Rptr. 888, 22 Cal.3d 829. 


Cal.App. 1 Dist. 1996. In general, when 
employee is injured at work, exclusive remedy 
against employer is workers’ compensation; 
however, this fact does not prevent employee 
from suing culpable third party for damages 
resulting from work injury. 

Scalice v. Performance Cleaning Systems, 

57 Cal.Rptr.2d 711, 50 Cal.App.4th 221, 
as modified, and review denied. 


Cal.App. 1 Dist. 1982. Employee's exclu- 
sive remedy against employer for injuries aris- 
ing out of or occurring in the course of his 
employment is the remedy provided by the 
Workers’ Compensation Act which is available 
without regard to the employer's negligence; 
claim for those benefits does not affect the 
employee's right to recover against any other 
person for damages proximately resulting from 
that injury. West's Ann.Labor Code §§ 3200 et 
seq., 3600. 

Del Monte Corp. v. Superior Court, 179 

Cal.Rptr. 855, 127 Cal.App.3d 1049. 


Cal.App. 1 Dist. 1968. Workmen's Com- 
pensation Law does not permit an injured em- 
ployee to maintain cause of action in superior 
court for negligence against his employer's 
compensation insurer where alleged negligence 
of insurer is failure to fulfill its commitments 
with employer regarding safety inspections of 
working premises. West's Ann.Labor Code, 
§ 3201 et seq. 

Burns v. State Compensation Ins. Fund, 71 

Cal.Rptr. 326, 265 Cal.App.2d 98. 


Cal.App. 1 Dist. 1967. Employee's rights 
against his employer are limited to compensa- 
tion pursuant to workmen's compensation pro- 
vision of labor code where injuries were sus- 
tained in scope of his employment, but this does 
not affect employee's claim or right of action to 
recover damages for personal injuries against 


negligent third persons who may have caused 
his injuries. West's Ann.Labor Code, §§ 3601, 
3852. 
Harrison v. Englebrick, 62 Cal.Rptr. 831, 
254 Cal.App.2d 871. 


Cal.App. 1 Dist. 1964. Employee's recov- 
ery of workmen’s compensation benefits against 
employer does not affect right of action against 
any other party whose negligence proximately 
contributes to injury involved. West's Ann.La- 
bor Code, §§ 3852, 3853. 

Housewright v. Pacific Far East Line, Inc., 

40 Cal.Rptr. 208, 229 Cal.App.2d 259. 


Cal.App. 2 Dist. 2000. Workers’ compen- 
sation statutes governing employer and employ- 
ee actions against third parties do not define the 
substantive law which determines whether an 
employee or an employer will in fact recover; 
instead, the substantive law which governs em- 
ployer and employee actions is usually the gen- 
eral tort law. West's Ann.Cal.Labor Code 
8 3852. 

Garofalo v. Princess Cruises, Inc., 102 Cal. 

Rptr.2d 754, 85 Cal.App.4th 1060. 


Cal.App. 2 Dist. 1992. Employee injured 
in course of employment is entitled to receive 
compensation benefits from his or her employer 
without regard to negligence, and, while this 
recovery is employee’s exclusive remedy as 
against employer, it does not preclude suit by 
employee against negligent third party. West's 
Ann.Cal.Labor Code §§ 3600(a), 3601, 3602(a), 
3852. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Cal.App. 2 Dist. 1984. By virtue of statute, 
an industrially injured employee retains his 
right to sue any person other than employer for 
damages proximately resulting from injury sus- 
tained in course of employment. West's 
Ann.Cal.Labor Code § 3852. 

Chase Chemical Co. v. Hartford Accident & 

Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal.App.3d 229. 


Cal.App. 2 Dist. 1981. Labor Code does 
not purport to alter correlative rights and liabil- 
ities of persons who did not occupy reciprocal 
statuses of employer and employee. West's 
Ann.Labor Code, §§ 3600, 3601, 3852, 3853, 
3856, 3856(b, c), 3860. 

Finney v. Manpower, Inc., 177 Cal.Rptr. 74, 

123 Cal.App.3d 1066. 


Cal.App. 3 Dist. 1970. Statute relating to 
liability of employer for compensation in lieu of 
other liability to any person and statute limiting 
fellow employee's liability for ordinary negli- 
gence within scope of employment form a com- 
plementary, unmistakable declaration of legisla- 
tive policy that cost of industrial injury, and 
scale fixed by compensation law, shall be borne 
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by employing enterprise; if nonenterprise fault 
has contributed to injury the injured workman 
has a remedy under statute preserving work- 
man’s claim against others which will provide a 
common-law scale of damages. West’s Ann.La- 
bor Code, §§ 3600, 3601, 3852, 3864. 

Pacific Gas & Elec. Co. v. Morse, 86 Cal. 

Rptr. 7, 6 Cal.App.3d 707. 


Cal.App. 4 Dist. 1994. Employer cannot 
be sued in tort for employee's work-related 
injury; instead, regardless of fault, employer's 
sole liability is for workers’ compensation bene- 
fits paid, although employee may sue any other 
responsible person for damages resulting from 
injury. 

Hernandez v. Badger Construction Equip- 
ment Co., 34 Cal.Rptr.2d 732, 28 Cal. 
App.4th 1791, review denied, certiorari 
denied 115 S.Ct. 1694, 514 U.S. 1065, 
131 L.Ed.2d 558. 


Cal.App. 4 Dist. 1986. Insofar as plaintiff 
family members sought relief as third-party ben- 
eficiary of workers’ compensation insurance 
policy, tort action of family members would be 
barred by exclusive remedy statute just the 
same as that of plaintiff employee. West's 
Ann.Cal.Labor Code § 3602; West's Ann.Cal. 
Ins.Code § 790.03(h)(5). 

Soto v. Royal Globe Ins. Co., 229 Cal.Rptr. 

192, 184 Cal.App.3d 420, review denied. 


Cal.App. 4 Dist. 1977. Exclusive remedy 
provisions of Workers’ Compensation Law do 
not alter correlative rights and liabilities of 
parties who do not occupy reciprocal statuses of 
employer and employee. West’s Ann.Labor 
Code, §§ 3601, 3602, 3852. 

Campbell v. Harris-Seybold Press Co., 141 

Cal.Rptr. 55, 73 Cal.App.3d 786. 


Principle that exclusive remedy provisions 
do not alter correlative rights and liabilities of 
parties who do not occupy reciprocal statuses of 
employer and employee is not muted by fact 
that employee was injured by a third party with 
whom employer of injured party had entered 
into a consensual legal relationship. West's 
Ann.Labor Code, §§ 3601, 3602, 3852. 

Campbell v. Harris-Seybold Press Co., 141 

Cal.Rptr. 55, 73 Cal.App.3d 786. 


Cal.App. 4 Dist. 1967. Workmen's com- 
pensation claimant who was injured by third- 
party tort-feasor has right to sue tort-feasor for 
injuries even though claimant is also entitled to 
workmen’s compensation from his employer. 
West's Ann.Labor Code, § 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Cal.App. 4 Dist. 1956. The Labor Code 
does not purport to alter correlative rights and 
liabilities of persons who do not occupy recipro- 
cal status of employer and employee or to 


relieve one other than an employer from any 
liability imposed by statute or common law. 
West's Ann.Labor Code, §§ 3850-3862, 3851, 
3853, 3856-3860; West’s Ann.Const. art. 20, 
§ 21. 
Pacific Emp. Ins. Co. v. Hartford Steam 
Boiler Inspection & Ins. Co., 299 P.2d 
928, 143 Cal.App.2d 646. 


Cal.App. 5 Dist. 1997. Employee subject to 
exclusive remedy provision of workers’ compen- 
sation scheme may bring tort action against 
third party whose negligent or intentional act 
has injured employee, and employee is entitled 
to full range of tort relief, including noneco- 
nomic damages from third-party tort-feasor to 
extent of his proportionate fault. 

Orosco v. Sun-Diamond Corp., 60 Cal. 

Rptr.2d 179, 51 Cal.App.4th 1659, re- 
hearing denied, and review denied. 


Cal.App. 5 Dist. 1965. Employee, though 
injured while acting within course and scope of 
employment, was entitled as matter of law to 
bring common-law action for damages against 
third-party tort-feasor unaffected by any com- 
pensation and his employer was entitled to join 
in such action and third-party tort-feasor had 
right to claim contributing negligence of em- 
ployer and claim a setoff. West’s Ann.Labor 
Code, §§ 3201 et seq., 3852, 3856. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


Law Rev. 1982. Indemnity clauses and 
workers’ compensation: A proposal for preserv- 
ing the employer's limited liability. Mark C. 
Zebrowski. 

70 Calif. L. Rev. 1421. 


Law Rev. 1980. Comparative negligence 
in the workers’ compensation system. 
68 C.L.R. 895. 


Law Rev. 1977. Effect of comparative neg- 
ligence on third party’s liability to an employee 
covered by workers’ compensation. 

50 So.Cal.L.R. 1029. 


Law Rev. 1966. Expanded scope of recov- 
ery in industrial third party litigation, Herbert 
Lasky. 

41 S.Bar J. 383. 


Law Rev. 1966. Third party liability. 
41 Los Angeles Bar Bull. 409. 


Law Rev. 1954. Workmen's compensation 
trends, dovetailing common law rights with 
compensation protection, adjustment of relative 
rights between injured employee (or his depen- 
dents), employer, insurance carrier and third 
party tortfeasor. 
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€=2159-2160. For other cases see earlier edi- 
tions of this digest, the Decennti- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


€=2160. What persons liable as third persons. 


2161. —— In general. 


C.A.9 (Cal.) 1983. Dual capacity doctrine 
did not apply to allow beneficiary to recover 
damages for delay in paying death benefits from 
workers’ compensation carrier. West's Ann. 
Cal.Ins.Code § 790.03(h). 

Goetz v. Aetna Cas. and Sur. Co., 710 F.2d 

561. 


C.D.Cal. 1980. Texas Workmen's Compen- 
sation Act barred suit against employer, but 
allowed injured worker to bring suit against 
third party. Vernon’s Ann.Tex.Civ.St. art. 8307, 
§ 6a. 

Stoddard v. Ling-Temco-Vought, Inc., 513 

F.Supp. 314, case remanded Ashland v. 
Ling-Temco-Vought, Inc., 711 F.2d 1431. 


Under general principles of Texas corpora- 
tion law, as well as upon Texas “‘covenant not to 
compete’ cases and nearly uniform holdings of 
courts faced with same issue under similar state 
workers’ compensation laws, decedents were 
employees of subsidiary corporation only, and 
parent corporation and other subsidiary corpo- 
rations were separate entities not entitled to 
immunity under Texas Workmen's Compensa- 
tion Act. Vernon’s Ann.Tex.Civ.St. art. 8306, 
§§ 3, 19; art. 8307, § 6a. 

Stoddard v. Ling-Temco-Vought, Inc., 513 

F.Supp. 314, case remanded Ashland v. 
Ling-Temco-Vought, Inc., 711 F.2d 1431. 


Cal. 1993. Independent contractor's em- 
ployee, who was injured while transporting 
bucket of hot tar up a ladder, could not recover 
from owner under doctrine of peculiar risk, 
where employee's injuries were subject to work- 
ers’ compensation coverage. West's 
Ann.Cal.Labor Code § 3600. 

Privette v. Superior Court, 854 P.2d 721, 21 

Cal.Rptr.2d 72, 5 Cal.4th 689, as modi- 
fied on denial of rehearing. 


When injuries resulting from independent 
contractor’s performance of inherently danger- 
ous work are to employee of contractor, and 
thus subject to workers’ compensation cover- 
age, the doctrine of peculiar risk affords no 
basis for the employee to seek recovery of tort 
damages from the person who hired the con- 
tractor but did not cause the injuries. West's 
Ann.Cal.Labor Code § 3600. 

Privette v. Superior Court, 854 P.2d 721, 21 

Cal.Rptr.2d 72, 5 Cal.4th 689, as modi- 
fied on denial of rehearing. 


Cal. 1990. Exclusive remedy provisions of 
workers’ compensation law are not applicable 
under certain circumstances, sometimes identi- 
fied as conduct where employer or insurer steps 
out of their proper roles, or as conduct of 
employer having ‘‘questionable” relationship to 
employment, which may be essentially defined 
as not stemming from risk reasonably encom- 
passed within compensation bargain. West's 
Ann.Cal.Labor Code §§ 3600, 3601, 3602 
(1981). 

Shoemaker v. Myers, 801 P.2d 1054, 276 
Cal.Rptr. 303, 52 Cal.3d 1, on remand 4 
Cal.Rptr.2d 203, 2 Cal.App.4th 1407, re- 
hearing denied, and review denied. 


Cal. 1989. California workers’ compensa- 
tion system preempts private cause of action by 
injured worker against independent claims ad- 
ministrator of his or her self-insured employer 
for delay or refusal to pay compensation bene- 
fits. West’s Ann.Cal.Labor Code §§ 3602, 5300, 
5814. 

Marsh & McLennan, Inc. v. Superior Court, 

114, P2d) 762, 259, (Cal-Rpin, 733, 49 
Cal.3d 1. 


Workers’ Compensation Act retains exclu- 
sive jurisdiction over actions against claims ad- 
justors, as well as claims administrators. 
West's Ann.Cal.Labor Code § 5814; West's 
Ann.Cal.Ins.Code §§ 1759, 14021; West’s Ann. 
Cal.Bus. & Prof.Code § 7521. 

Marsh & McLennan, Inc. v. Superior Court, 

Tia 2d 57162-6259) (CallRptra woo. 049 
Galiadiig 


Cal. 1980. Where the negligence of a spe- 
cial employee injures another of a special em- 
ployer’s workers, the victim is not barred by 
workers’ compensation law from suing the gen- 
eral employer of the tort-feasor in negligence on 
respondeat superior principles; the general em- 
ployer is liable in tort if, at the time of injury, it 
retained total or partial concurrent control over 
the tort-feasor’s work. West's Ann.Labor Code, 
§§ 3201 et seq., 3601(a), 3852. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


Under the workers’ compensation law, re- 
covery of statutory benefits is an injured em- 
ployee’s sole remedy against the employer or 
any other employee of the employer acting with- 
in the scope of his employment; however, this 
statutory restriction does not affect the employ- 
ee's right to tort damages from persons with 
whom the employee has no employment rela- 
tionship. West's Ann.Labor Code, §§ 3601(a), 
3852. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


Cal. 1972. Workmen’s compensation in- 
surer is the “alter ego’ of the employer and is 
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immune from suit by employee for damages 
proximately resulting from his industrial injury. 
West's Ann.Labor Code, §§ 3850, 3852. 
Unruh v. Truck Insurance Exchange, 498 
P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 

616. 


Investigators employed by workmen's com- 
pensation carrier to investigate compensation 
claim were persons “‘other than the employer” 
within statute pertaining to right of claimant to 
bring actions for damages and workmen's com- 
pensation claimant was entitled to bring suit 
against the investigators for negligence in inves- 
tigation which allegedly caused claimant to suf- 
fer physical and mental breakdown. West's 
Ann.Labor Code, § 3852. 

Unruh v. Truck Insurance Exchange, 498 

P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 
616. 


Workmen's compensation insurer is still 
acting within its proper role in the compensa- 
tion scheme, and thus may not be sued at law as 
“person other than the employer’’ when it pro- 
vides negligent medical treatment for compen- 
sable injury or when it negligently inspects the 
employer's premises. West’s Ann.Labor Code, 
§ 3852. 

Unruh v. Truck Insurance Exchange, 498 

P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 
616. 


Workmen's compensation insurer did not 
become ‘“‘person other than the employer,’ and 
thus subject to suit at law, by allegedly negli- 
gently failing to control its investigations in 
carrying out nonmedical investigation of claim. 
West's Ann.Labor Code, § 3852. 

Unruh vy. Truck Insurance Exchange, 498 

P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 
616. 


Employer’s workmen's compensation insur- 
er was a ‘person other than the employer” and 
could properly be sued by the employee at law 
for intentional tort committed by the insurer, 
including a deceitful investigation of employee's 
claim. West’s Ann.Labor Code, § 3852. 

Unruh v. Truck Insurance Exchange, 498 

P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 
616. 


Where workmen’s compensation insurer 
could not be sued at law for the negligent 
conduct of its nonmedical investigation of em- 
ployee’s claim for workmen’s compensation, in- 
surer could not be sued at law for conspiracy 
based on the same transaction which gave rise 
to the allegations of negligence. West's Ann.La- 
bor Code, § 3852. 

Unruh v. Truck Insurance Exchange, 498 

P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 
616. 


Cal. 1961. When employee's injuries are 
compensable under Workmen’s Compensation 
Act, compensation is his exclusive remedy 
against his employer but employee may bring 
action against third party whose negligence was 
proximate cause of his injuries. West’s Ann.La- 
bor Code, §§ 3601, 3852. 

Witt v. Jackson, 366 P.2d 641, 17 Cal.Rptr. 

Boo on Caled a, 


Cal.App. 1 Dist. 1999. Fact that injured 
construction worker’s employer was immune 
from suit under workers’ compensation laws 
did not afford a basis for vicarious liability 
against other uninvolved parties, such as owner 
of property and construction manager who 
hired employer to perform the contract work. 

Zamudio v. City and County of San Francis- 

co, 82 Cal.Rptr.2d 664, 70 Cal.App.4th 
445. rehearing denied, and review de- 
nied. 


Absent evidence that site owner or con- 
struction manager exercised control over con- 
crete subcontractor’s work, tort liability for in- 
juries sustained by subcontractor’s employee 
could not be shifted to owner or construction 
manager on theory of vicarious liability, where 
accident occurred during subcontractor’s pour- 
ing of concrete when employee fell from ply- 
wood plank which was resting between two 
concrete pouring forms, employee had believed, 
erroneously, that plank was a properly secured 
bridge between the forms, and employee re- 
ceived workers’ compensation benefits from 
subcontractor, the actively negligent party. 

Zamudio vy. City and County of San Francis- 

co, 82 Cal.Rptr.2d 664, 70 Cal.App.4th 
445, rehearing denied, and review de- 
nied. 


Cal.App. 1 Dist. 1988. Compensation car- 
rier enjoys the same immunity as employer 
from civil damages resulting from work injuries. 
West's Ann.Cal.Labor Code § 3850(b). 

Phillips v. Crawford & Co., 248 Cal.Rptr. 

371, 202 Cal App.3d 383, opinion modi- 
fied. 


Although status of defendant as employer or 
carrier may resolve damage action on grounds 
of immunity, inquiry does not end there when 
defendant is found not to be immune, and 
nature of activity challenged may still determine 
that exclusive jurisdiction lies with Workers’ 
Compensation Appeals Board. West's 
Ann.Cal.Labor Code § 5300. 

Phillips v. Crawford & Co., 248 Cal.Rptr. 

371, 202 Cal.App.3d 383, opinion modi- 
fied. 


Suit arising out of payment of compensa- 
tion benefits, rather than some independent 
activity resulting in additional injury, is subject 
to Workers’ Compensation Appeals Board's ex- 
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clusive jurisdiction. West's Ann.Cal.Labor 

Code § 5300. 
Phillips v. Crawford & Co., 248 Cal.Rptr. 
371, 202 Cal.App.3d 383, opinion modi- 


fied. 


Action for damages against independent 
claims administrator of self-insured employer 
was barred by exclusive remedy provisions of 
Workers’ Compensation Act; administrator was 
not specifically identified with employer and 
had denied or delayed payment. West's 
Ann.Cal.Labor Code §§ 3600-3602, 5300. 

Phillips v. Crawford & Co., 248 Cal.Rptr. 

371, 202 Cal.App.3d 383, opinion modi- 
fied. 


Cal.App. 1 Dist. 1985. The mere delay or 
failure to pay a workers’ compensation award is 
not a basis for an independent suit. 

Santiago v. Employee Benefits Services, 

214 Cal.Rptr. 679, 168 Cal.App.3d 898. 


Allegations of severe emotional distress be- 
cause of failure to pay workers’ compensation 
benefits are not sufficiently outrageous acts to 
give rise to an exception to the Workers’ Com- 
pensation Appeals Board’s jurisdiction. West's 
Ann.Cal.Labor Code §§ 3201 et seq., 5300(a), 
5814. 

Santiago v. Employee Benefits Services, 

214 Cal.Rptr. 679, 168 Cal.App.3d 898. 


Complaint alleging failure to pay to plaintiff 
workers’ compensation benefits which were due 
failed to state cause of action against indepen- 
dent adjusting agency which administered em- 
ployer’s self-insured workers’ compensation 
program, agency’s adjuster and attorneys repre- 
senting employer in compensation proceeding, 
for violations of the West’s Ann.Cal.Ins.Code 
§ 790.03(h), prohibiting various unfair insur- 
ance settlement practices. West’s Ann.Cal.La- 
bor Code 8§ 5300(a), 5814. 

Santiago v. Employee Benefits Services, 

214 Cal.Rptr. 679, 168 Cal.App.3d 898. 


Complaint alleging failure to pay to plaintiff 
workers’ compensation benefits which were due 
failed to state cause of action against attorneys 
representing employer in workers’ compensa- 
tion proceeding for wrongful refusal to pay 
benefits. West's Ann.Cal.Labor Code 
8§ 5300(a), 5814. 

Santiago v. Employee Benefits Services, 

214 Cal.Rptr. 679, 168 Cal.App.3d 898. 


Complaint alleging abuse of process by fil- 
ing a petition for reconsideration of the award 
of the Workers’ Compensation Appeals Board 
failed to state cause of action against indepen- 
dent adjusting agency which administered the 


self-insured workers’ compensation program for 


plaintiff's employer, agency's adjuster and attor- 
neys representing employer in workers’ com- 
pensation proceeding as the matter was within 


exclusive jurisdiction of the Workers’ Compen- 
sation Appeals Board. West’s Ann.Cal.Labor 

Code § 5300(a). 
Santiago v. Employee Benefits Services, 
214 Cal.Rptr. 679, 168 Cal.App.3d 898. 


Cal.App. 1 Dist. 1982. Maintenance of ac- 
tion by workers’ compensation claimant against 
workers’ compensation insurer alleging insur- 
er’s refusal to properly investigate, process and 
communicate with claimant concerning claim, 
and its denial of same, were intentional and 
wilful breaches of its duty to exercise highest 
degree of good faith, care, skill, and diligence 
for protection of claimant's rights and were 
intentional and wilful breaches of duty of fair 
dealing owed to claimant were barred by exclu- 
sivity provisions of the Workers’ Compensation 
Act particularly since insurer’s conduct, on its 
face, appeared to be nothing more than rejec- 
tion of what it considered to be improper claim 
accompanied by what might have been charac- 
terized as negligent delay. West’s Ann.Labor 
Code §§ 3600, 3601, 3850(b), 3852, 5814. 

Ricard v. Pacific Indemnity Co., 183 Cal. 

Rptr. 502, 132 Cal.App.3d 886. 


Cal.App. 1 Dist. 1967. Term ‘“‘third per- 
son’, as employed in workmen’s compensation 
statutes, alludes in chief to ‘‘third persons”’ vis- 
a-vis the injured employee and not of necessity 
or indispensably to “third person’’ vis-a-vis in- 
jured employee’s employer. West's Ann.Labor 
Code, § 3864. 

San Francisco Examiner Division, Hearst 

Pub. Co. v. Sweat, 56 Cal.Rptr. 711, 248 
Cal.App.2d 493. 


Cal.App. 1 Dist. 1964. Although injured 
employee had recovered workmen's compensa- 
tion benefits from employer, employee's right to 
recover from tort-feasor was not affected by fact 
that tort-feasor had entered into legal relation- 
ship with employer from whose plant tort-feasor 
was to transport cement to another’s construc- 
tion site. 

Housewright v. Pacific Far East Line, Inc., 

40 Cal.Rptr. 208, 229 Cal.App.2d 259, 


Cal.App. 2 Dist. 1992. Doorman at condo- 
minium complex was employee of condomini- 
um homeowners’ association, but was not em- 
ployee of individual homeowners merely by 
virtue of their membership in homeowners’ as- 
sociation, so that doorman’s civil action 
against allegedly negligent homeowner was not 
barred by exclusive remedy provision of the 
Workers’ Compensation Act. West's 
Ann.Cal.Labor Code § 3201 et seq. 

Holmes v. Roth, 14 Cal.Rptr.2d 315, 11 

Cal.App.4th 931, opinion modified. 


Cal.App. 2 Dist. 1988. Independent insur- 
ance adjuster retained by workers’ compensa- 
tion carrier is not immunized by exclusivity 
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provision of Workers’ Compensation Act from 
action brought by employee based upon inde- 
pendent adjuster’s mishandling of employee's 


workers’ compensation claim. West's 
Ann.Cal.Labor Code §§ 3201 et seq., 3601, 
3852. 


Hernandez v. General Adjustment Bureau, 
245 Cal.Rptr. 288, 199 Cal.App.3d 999. 


Cal.App. 2 Dist. 1988. Exclusive remedy 
provision of Workers’ Compensation Act barred 
civil action by employee against independent 
claims adjuster of self-insured employer for 
damages based on delay and failure to pay 
benefits arising from employee's industrial inju- 
ry. West's Ann.Cal.Labor Code § 3601 (now 
§ 3602). 

Mottola v. R. L. Kautz & Co., 244 Cal.Rptr. 

737, 199 Cal.App.3d 98. 


Independent claims adjuster of self-em- 
ployed insurer is imbued with same immunity 
from civil suit as his principal so long as adjust- 
er discloses his agency role and commits no 
intentional tort while investigating claim in 
question. West’s Ann.Cal.Labor Code § 3601 
(now § 3602). 

Mottola v. R. L. Kautz & Co., 244 Cal.Rptr. 

737, 199 Cal.App.3d 98. 


Cal.App. 2 Dist. 1985. Exception which 
permits civil action against insurer where insur- 
er’s conduct was so outrageous as to remove it 
from its function, status and responsibility as an 
insurer and thus render it liable for civil suit for 
independent tort, was not applicable in action 
against workers’ compensation insurer under 
tort theory of intentional infliction of severe 
emotional distress ultimately resulting from in- 
surer’s delay or failure of timely payment or 
service where no specific acts of misconduct 
were alleged. 

Argonaut Ins. Co. v. Superior Court, 210 

Cal.Rptr. 417, 164 Cal.App.3d 320. 


Cal.App. 2 Dist. 1984. Employee has 
cause of action at law against employer’s work- 
ers’ compensation insurer for aggravation of the 
employee’s injuries where the insurer’s fraudu- 
lent concealment constitutes a breach of its duty 
to disclose. 

Chase Chemical Co. v. Hartford Accident & 

Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal.App.3d 229. 


Any tort liability on part of workers’ com- 
pensation insurer for aggravation of employee's 
injuries for the insurer’s fraudulent conceal- 
ment constitutes a breach of its duty to disclose 
cannot be established by derivative or vicarious 
liability principles, but must be alleged and 
proven to be the act of that insurer apart from 


any tortious conduct on part of the actual em- 
ployer. 
Chase Chemical Co. v. Hartford Accident & 
Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal.App.3d 229, 


A third party may bring an action for com- 
parative indemnity against employer’s workers’ 
compensation insurer with regard to aggrava- 
tion of injuries because of fraudulent conceal- 
ment of injury and its cause in absence of a 
written indemnity agreement since statute pro- 
hibiting implied indemnity in absence of written 
agreement would not shield that insurer who 
steps outside its statutorily protected employee 
status by such conduct. West’s Ann.Cal.Labor 
Code § 3864. 

Chase Chemical Co. v. Hartford Accident & 

Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal App.3d 229. 


A workers’ compensation carrier may not 
be sued at law for negligently inspecting insured 
employer's premises. 

Chase Chemical Co. v. Hartford Accident & 

Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal.App.3d 229. 


Assuming that facts alleged in third-party 
plaintiff's second amended cross complaint 
were sufficient to state cause of action for 
fraudulent concealment against employer, those 
same facts were insufficient to state cause of 
action for fraudulent concealment of injury and 
its cause against employer's workers’ compen- 
sation carrier, in that there was no allegation of 
facts upon which duty on part of insurer to 
disclose could be predicated, and thus action for 
comparative indemnity against insurer as an 
independent tort-feasor did not lie. 

Chase Chemical Co. v. Hartford Accident & 

Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal.App.3d 229. 


Cal.App. 2 Dist. 1982. Workers’ compen- 
sation carriers retain immunity in most instanc- 
es from civil liability, under section of Labor 
Code permitting employee who has suffered 
industrial injury to sue third parties for ‘‘all 
damages proximately resulting from such inju- 
ry,’ as “alter ego’ of employer. West's 
Ann.Cal.Labor Code §§ 3600, 3601, 3850, 3852. 

Droz v. Pacific National Ins. Co., 188 Cal. 

Rptr. 10, 138 Cal.App.3d 181. 


Cal.App. 2 Dist. 1982. Insurer's failure to 
pay workers’ compensation benefit was not the 
type of outrageous and extreme conduct which 
will permit an injured worker to maintain an 
action in court against the insurer and worker's 
claim was within the exclusive jurisdiction of 
the Workers’ Compensation Appeals Board. 

Depew v. Hartford Acc. & Indem. Co., 185 

Cal.Rptr. 472, 135 Cal.App.3d 574. 
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Cal.App. 2 Dist. 1982. Alleged wrongful 
acts of insurer in failing to properly pay work- 
ers’ compensation fell within provisions of the 
Labor Code and physical and emotional stress 
allegedly caused by the conduct did not create 
cause of action within the jurisdiction of ordi- 
nary trial courts. West's Ann.Ins.Code 
SiS 0108) 

Fremont Indemnity Co. v. Superior Court, 

184 Cal.Rptr. 184, 133 Cal.App.3d 879. 


Cal.App. 3 Dist. 1988. Workers’ compen- 
sation insurer’s mere delay in payment or other 
conduct related to botched processing of com- 
pensation claim does not cause insurer to lose 
its exclusivity defense under Workers’ Compen- 
sation and Insurance Act. West's Ann.Cal.La- 
bor Code §§ 3211, 3300, 3601, 3850) ef seq., 
3850(b), 3852, 5300. 

Jablonski v. Royal Globe Ins. Co., 251 Cal. 

Rptr. 160, 204 Cal.App.3d 379, opinion 
modified, and review denied. 


Workers’ compensation insurer's fraudulent 
misrepresentation that no policy of insurance 
existed, made for purpose of advancing insur- 
er’s economic interest and defeating injured 
employee's just entitlement, constitutes type of 
outrageously reprehensible conduct which falls 
outside of permissible boundary of protected 
behavior by insurer, and thus, insurer is no 
longer protected by exclusivity provision of 
Workers’ Compensation and Insurance Act. 
West's Ann.Cal.Labor Code §8§ 3211, 3300, 
3601, 3850 et seq., 3850(b), 3852, 5300. 

Jablonski v. Royal Globe Ins. Co., 251 Cal. 

Rptr. 160, 204 Cal.App.3d 379, opinion 
modified, and review denied. 


To forfeit workers’ compensation immunity, 
conduct of insurer must consist of intentional 
tort or other reprehensible acts which go be- 
yond normal role of insurer in compensation 
scheme intended to protect worker and which 
frustrate laudable objectives of workers’ com- 


pensation law. West's Ann.Cal.Labor Code 
§§ 3211, 3300, 3601, 3850 et seq., 3850(b), 
3852, 5300. : 


Jablonski v. Royal Globe Ins. Co., 251 Cal. 
Rptr. 160, 204 Cal.App.3d 379, opinion 
modified, and review denied. 


When evidence intentionally destroyed by 
workers’ compensation insurer relates to cause 
of action which is outside sphere of workers’ 
compensation system by virtue of insurer's rep- 
rehensible conduct and insurer is not protected 
by immunity, civil action at law for intentional 
spoliation of evidence lies against insurer and 
its agents. West's Ann.Cal.Labor Code §§ 3211, 
3300, 3601, 3850 et seq., 3850(b), 3852, 5300. 

Jablonski v. Royal Globe Ins. Co., 251 Cal. 

Rptr. 160, 204 Cal.App.3d 379, opinion 
modified, and review denied. 


Cal.App. 3 Dist. 1985. An employee whose 
disability arises from injury incurred in course 
of employment is confined to workers’ compen- 
sation benefits against employer or its insurance 
carrier. 

Perry v. Heavenly Valley, 209 Cal.Rptr. 771, 

163 Cal.App.3d 495. 


Cal.App. 4 Dist. 1988. Although worker's 
compensation insurers’ acts of denying undis- 
putably valid claim were reprehensible, such 
conduct did not bring case outside exclusive 
remedy provisions of workers’ compensation 
system, and thus, claimant's action for breach 
of implied covenant of good faith and fair deal- 
ing, intentional infliction of emotional distress, 
and violation of Insurance Code was properly 
dismissed. West's Ann.Cal. Insurance Code 
§ 790.03(h). 

Stoddard v. Western Employers Ins. Co., 

245 Cal.Rptr. 820, 200 Cal.App.3d 165, 
review denied. 


Cal.App. 4 Dist. 1986. If workers’ com- 
pensation carrier has engaged in tortious con- 
duct removing it from its proper role as an 
insurer, while engaging in its processing a 
workers’ compensation claim, claimant may re- 
cover on the basis of tort and in such cases 
claimant is not limited to workers’ compensa- 
tion remedy. West's Ann.Cal.Labor Code 
§ 3602. 

Soto v. Royal Globe Ins. Co., 229 Cal.Rptr. 

192, 184 Cal.App.3d 420, review denied. 


Alleged wilful delay in payment of workers’ 
compensation benefits, after workers’ compen- 
sation carrier stipulated to claimant’s entitle- 
ment to such benefits in workers’ compensation 
proceeding did not remove workers’ compensa- 
tion carrier from its proper role as carrier and 
thus claimant could not recover under theories 
of intentional or negligent infliction of emotion- 
al distress, breach of covenant of good faith or 
fair dealing or violation of Labor Code and was 
limited to exclusive remedies of Workers’ Com- 
pensation Act including specific penalty for un- 
reasonable delay in payment of benefits. West's 
Ann.Cal.Labor Code §§ 3201 et seq., 3602, 
5814. 

Soto v. Royal Globe Ins. Co., 229 Cal.Rptr. 

192, 184 Cal.App.3d 420, review denied. 


Cal.App. 4 Dist. 1986. ‘Person other than 
the employer,’’ for purposes of West's 
Ann.Cal.Labor Code § 3852, providing that ex- 
clusive remedy provision [West’s Ann.Cal.Labor 
Code § 3601] of workers’ compensation system 
does not affect employee's right to bring action 
for damages against any person other than the 
employer, included independently retained 
claims administrator of self-insured employer; 
disagreeing with Denning v. Esis Corp., 139 
Cal.App.3d 946, 189 Cal.Rptr. 118, and Santia- 
go v. Employee Benefits Services, 168 Cal.App.3d 
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898, 214 Cal.Rptr. 679. West’s Ann.Cal.Labor 
Code § 3850. 
Dill v. Claims Admin. Services, Inc., 224 
Cal.Rptr. 273, 178 Cal.App.3d 1184. 


Cal.App. 4 Dist. 1984. Recovery of work- 
ers’ compensation benefits does not preclude an 
employee of a subsidiary company from suing 
parent corporation who has manufactured a 
defective product which caused injury to the 
employee of the subsidiary when used in scope 
of employment, even though parent had no 
right to control day-to-day activities of its sub- 
sidiary’s employee. West's Ann.Cal.Labor Code 
§ 3601 (a). 

Shields v. County of San Diego, 202 Cal. 

Rptr. 30, 155 Cal.App.3d 103. 


Injured employee of subsidiary corporation 
could not impute acts and omissions of subsid- 
iary corporation to parent corporation, for pur- 
pose of asserting negligence claim, when exclu- 
sive remedy principle prohibited direct claim 
against subsidiary. West's Ann.Cal.Labor Code 
§ 3601 (a). 

Shields v. County of San Diego, 202 Cal. 

Rptr. 30, 155 Cal.App.3d 103. 


Cal.App. 4 Dist. 1983. Exclusivity of work- 
ers’ compensation system takes precedence over 
provisions of Insurance Code section prescrib- 
ing reasonable investigation standards and such 
section does not provide predicate for exception 
for civil actions based upon breach of good 
faith. West's Ann.Cal.Ins.Code § 790.03; 
West's Ann.Cal.Labor Code § 5814. 

Cervantes v. Great American Ins. Co., 189 

Cal.Rptr. 761, 140 Cal.App.3d 763. 


Cal.App. 4 Dist. 1982. That workers’ com- 
pensation laws were not designed to relieve one 
other than employer from any liability imposed 
by statute or by common law is not negated by 
fact that person other than the employer is not a 
stranger but has entered into a consensual legal 
relationship with employer. West’s Ann.Labor 
Code § 3852. 

Gigax v. Ralston Purina Co., 186 Cal.Rptr. 

395, 136 Cal.App.3d 591. 


It is not name given to a business entity 
which determines the entity's status as an em- 
ployer for workers’ compensation law purposes; 
it is substance, hard realities, that are to deter- 
mine whether one corporation is in fact sepa- 
rate and distinct and, therefore, not the employ- 
er. West’s Ann.Labor Code § 3852. 

Gigax v. Ralston Purina Co., 186 Cal.Rptr. 

395, 136 Cal.App.3d 591. 


Cal.App. 5 Dist. 1983. An employee of a 
joint venture is an employee of each individual 
member of joint venture, and as such, a mem- 
ber of a joint venture is entitled to protection of 
exclusive remedy provisions of workers’ com- 


pensation statutes. West’s Ann.Cal.Labor Code 
§§ 3600, 3601. 
Horney v. Guy F. Atkinson Co., 190 Cal. 


Rptr. 18, 140 Cal.App.3d 923. 


In providing engineering and other services 
and component parts for design and construc- 
tion of rock plant upon which employee of joint 
venture was working when injured, defendant, 
who was a sponsor in joint venture under part- 
nership agreement, was acting on behalf of joint 
venture, and therefore action by employee alleg- 
ing that defendant defectively designed plant 
was barred by exclusive remedy provisions of 
workers’ compensation statutes. West's 
Ann.Cal.Labor Code §§ 3600, 3601(a). 

Horney v. Guy F. Atkinson Co., 190 Cal. 

Rptr. 18, 140 Cal.App.3d 923. 


Cal.App. 6 Dist. 1987. Workers’ compen- 
sation insurer is not person other than employ- 
er, but rather stands in employer's shoes, and 
may invoke exclusivity defense where injury is 
plainly industrial and compensable within sys- 
tem. 

Continental Casualty Co. v. Superior Court, 

235 Cal.Rptr. 260, 190 Cal.App.3d 156, 
review denied. 


Worker's allegations against workers’ com- 
pensation carrier for spoliation of evidence in 
third-party lawsuit was subject to exclusivity 
provision of Workers’ Compensation Act where 
bulk of damages sought by worker were work- 
related physical injuries, carrier was not ac- 
cused of intentional or outrageous behavior, 
and processing of third-party action was normal 
part of handling compensation claim. West's 
Ann.Cal.Labor Code §§ 3602(b), 3850, 3850(b), 
3852. 

Continental Casualty Co. v. Superior Court, 

235 Cal.Rptr. 260, 190 Cal.App.3d 156, 


review denied. 


Law Rev. 1973. Remedy for the intention- 
al torts of a workmen's compensation carrier. 
Everett E. Demler. 

1 Pepperdine L.Rev. 54. 


Law Rev. 1970. Workmen's compensa- 
tion: The impact of the Witt v. Jackson Rule on 
the Law of Third Party Settlements. 

17 U.C.L.A.Law R. 651. 


Law Rev. 1967. Insurer's immunity for al- 
leged negligence in safety inspection. 
4 San Diego L.Rev. 224. 


Law Rev. 1966. Third party liability. 
41 Los Angeles Bar Bull. 409. 


Law Rev. 1966. Extended immunity for 
workmen's compensation insurer. 
6 Santa Clara L. 224. 
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Law Rev. 1965. Statutory safety duties 
and liability of owners and general contractors 
under the compensation law. 

13 U.C.L.A.Law R. 116. 


Law Rev. 1965. Liability as a supplier of 
chattels under the compensation law. 
SUE GAY LawakenhOs: 


Law Rev. 1962. Right of employer obligat- 
ed to compensate injured workman against 
third party tort-feasors. 

510) ILA BV7/il. 


2162. —— Employer as third person. 


C.A.9 (Cal.) 1986. Under California law, 
injured worker would be permitted to recover 
product liability damages from third-party tort- 
feasor regardless of whether the tort-feasor was 
a California employer. West’s Ann.Cal.Labor 
Code § 3852. 

Paulo v. Bepex Corp., 792 F.2d 894. 


Cal. 1991. “Dual capacity doctrine’”’ posits 
that an employer may have or assume a rela- 
tionship with an employee other than that of 
employer-employee, and that when an employee 
seeks damages for injuries arising out of the 
secondary relationship, the employee's claim is 
not subject to the exclusive provisions of the 
Workers’ Compensation Act. West's 
Ann.Cal.Labor Code § 3602. 

Hendy v. Losse, 819 P.2d 1, 1 Cal.Rptr.2d 

543, 54 Cal.3d 723, as modified on denial 
of rehearing. 


Cal. 1987. Dual capacity doctrine, pursu- 
ant to which employer, who occupies toward 
employee second relationship that imposes obli- 
gations different from those undertaken in ca- 
pacity as employer, may be liable in tort if 
employee is injured as result of violations of 
those distinct obligations, did not encompass 
police officer's being killed in automobile acci- 
dent while on duty, such as would enable police 
officer’s survivors to maintain negligence action 
against city for condition of intersection despite 
exclusivity provisions of workers’ compensation 
law. West’s Ann.Cal.Labor Code §§ 3601(a), 
4707. 

Jones v. Kaiser Industries Corp., 737 P.2d 

(i e2oi. Calikpin sosmacn Calesdan 52s 


Cal. 1987. Dual-capacity doctrine did not 
furnish basis to avoid exclusive remedy provi- 
sions of Labor Code on employee's claim for 
damages for injuries allegedly stemming from 
employer's intentional infliction of emotional 
distress. 

Cole v. Fair Oaks Fire Protection Dist., 729 

P.2d 743, 233 Cal.Rptr. 308, 43 Cal.3d 
148, rehearing denied. 


Cal. 1981. If duty flows solely from em- 
ployment relationship and injury “‘arises out of” 


and ‘‘during the course of’? employment, then 
policy considerations behind exclusive remedy 
in workers’ compensation mandating that em- 
ployer be immune from tort liability have viabil- 
ity; if, however, additional concurrent duty 
flows from “‘extra’’ employer status or relation- 
ship that is distinct from that of employer- 
employee and invokes different set of obli- 
gations, then second capacity arises and em- 
ployer status is coincidental and employer 
should be treated as any third-party tort-feasor, 
not immune from common-law tort action. 

West’s Ann.Labor Code 88 3600, 3601. 
Bell v. Industrial Vangas, Inc., 637 P.2d 
266, 179 Cal Rpine 30! 50) CalsayZos: 


Interpreting workers’ compensation law in 
harmony with product liability doctrine, manu- 
facturer will not escape liability to its employees 
for defective products where there would be 
liability to any other injured person. West's 
Ann.Labor Code 8§ 3600, 3601. 

Bell v. Industrial Vangas, Inc., 637 P.2d 

266, 179 Cal.Rptr. 30, 30 Cal.3d 268. 


A coincidental employment relationship 
will not shield an employer from common-law 
liability where concurrent cause of employee's 
injury is attributable to employer’s separate and 
distinct relationship to employee and which 
invoke different set of obligations than employ- 
er’s duties to its employees. 

Bell v. Industrial Vangas, Inc., 637 P.2d 

266, 179 CaliRptr. 30; 30 Calisd 268. 


Cal. 1980. Where plaintiff contracted a 
disease in the course of her employment with 
county hospital, where she was treated at the 
hospital by doctors in the hospital's employ, 
where the doctors allegedly provided negligent 
treatment causing additional injuries, and 
where she ultimately received a workers’ com- 
pensation award that included compensation 
for disability resulting from aggravation of the 
disease by the assertedly negligent treatment, 
the hospital could, in a subsequent action at law 
seeking damages for aggravation of the disease, 
be held liable under the dual capacity doctrine; 
in treating plaintiff's disease, the hospital did 
not act in its capacity as employer but as a 
hospital and could be liable in that capacity for 
aggravation of plaintiff's injuries. West's 
Ann.Labor Code, §§ 3600, 3601, 3603, 3852. 

D'Angona v. County of Los Angeles, 613 

P:2d (238), 166) GalRpi 177,927 Caled 
661. 


An employer may, in some cases, be held to 
occupy a dual capacity, subjecting him to liabili- 
ty for workers’ compensation benefits for the 
initial industrial injury in his role as employer, 
as well as for damages in an action at law for 
aggravation of that injury by negligent medical 
treatment in his capacity as a ‘‘person other 
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than the employer.’ West's Ann.Labor Code, 
§§ 3600, 3601, 3603, 3852. 
D’Angona v. County of Los Angeles, 613 
P.2d 238, 166 Cal.Rptr. 177, 27 Cal.3d 
661. 


If any injury arises from a relationship 
which is distinct from that of employer and 
employee and invokes a different set of obli- 
gations than the employer's duties to its employ- 
ee, there is no justification for shielding the 
employer from liability at common law. 

D'Angona v. County of Los Angeles, 613 

P.2d 238, 166 Cal.Rptr. 177, 27 Cal.3d 
661. 


Decisive test of dual capacity is whether the 
nonemployer aspect of the employer's activity 
generates a different set of obligations by the 
employer toward the employee; thus, since a 
doctor's obligation toward his patient arises 
because he undertakes to render medical treat- 
ment, if he treats an employee rather than 
paying another for treatment he should be liable 
as a doctor rather than as an employer. 

D’Angona v. County of Los Angeles, 613 

P.2d 238, 166 Cal.Rptr. 177, 27 Cal.3d 
661. 


Cal. 1980. Among potentially liable em- 
ployers, those who have the right to control the 
employee's activities at any given time are in 
the best position to predict, evaluate, absorb, 
and reduce the risk that these activities will 
injure others. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


Facts demonstrating the existence of a spe- 
cial employment relationship do not necessarily 
preclude a finding that a particular employee 
also remained under the partial control of the 
original employer. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


Because a coemployee’s statutory immunity 
defense does not determine the merits of the 
claim, i. e., the coemployee’s negligence, the 
statutory defense is personal and cannot absolve 
the coemployee’s general employer from liabili- 
ty for such negligence on a theory of respondeat 
superior. West's Ann.Labor Code, 8§ 3601(a), 
3852. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


General respondeat superior principles seek 
to place the cost of work-related negligence on 
those enterprises whose actions have produced 
the negligence risk; but this policy would be 
defeated by extending to an employer the bene- 
fit of a technical defense reserved solely for the 
employee. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


Cal.App. 1 Dist. 2000. Under the common 
law dual capacity doctrine, when an employee 
is injured in the course of a relationship with 
his or her employer that is conceptually distinct 
from that of employer and employee, or while 
the employer is acting in a legal capacity to- 
ward the employee distinct from that of employ- 
er, the employee may bring a civil action and 
recover damages at law for breach of the em- 
ployer’s duties arising from that distinct rela- 
tionship or legal capacity, notwithstanding the 
general exclusivity of the workers’ compensa- 
tion remedy. West's Ann.Cal.Labor Code 
§§ 3600, 3601, 3602. 

Ashdown v. Ameron Internat. Corp., 100 

Cal.Rptr.2d 20, 83 Cal.App.4th 868. 


Dual capacity exception to exclusivity of 
workers’ compensation remedy did not apply to 
action against pipe manufacturer for deceased 
pipe inspector's asbestos-related latent injuries, 
disease, and death, under either the common 
law exception or under the statutory amend- 
ment that limited application of the exception, 
where pipe inspector’s exposure to asbestos in 
manufacturer's pipes occurred during the man- 
ufacturing process before the pipes were actual- 
ly sold and delivered to third parties. West's 
Ann.Cal.Labor Code § 3602(b)(3). 

Ashdown v. Ameron Internat. Corp., 100 

Cal.Rptr.2d 20, 83 Cal.App.4th 868. 


Cal.App. 1 Dist. 1997. Under dual capaci- 
ty exception to exclusive remedy of workers’ 
compensation, employee may recover in tort for 
negligent aggravation of initial industrial injury 
against employer who assumes capacity of med- 
ical care provider by undertaking to treat em- 
ployee’s injury itself. West's Ann.Cal.Labor 
Code § 3852. 

Weinstein v. St. Mary’s Medical Center, 68 

Cal.Rptr.2d 461, 58 Cal.App.4th 1223. 


Decisive test of dual capacity exception to 
exclusive remedy of workers’ compensation is 
whether nonemployer aspect of employer’s ac- 
tivity generates different set of obligations by 
employer toward employee. West's Ann.Cal.La- 
bor Code § 3852. 

Weinstein v. St. Mary’s Medical Center, 68 

Cal.Rptr.2d 461, 58 Cal.App.4th 1223. 


Hospital failed to establish that ‘conditions 
of compensation” existed at time employee sus- 
tained injuries as result of slip and fall while on 
hospital premises in course of treatment for 
prior work-related injury, and thus, hospital 
failed to establish affirmative defense that work- 
ers’ compensation was employee’s exclusive 
remedy, where there was no evidence suggest- 
ing that any of employee's actions during her 
visit to hospital were within course and scope of 
her employment with hospital, that she was 
performing any service growing out of or inci- 
dental to her employment or that she was even 
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working at all. West’s Ann.Cal.Labor Code 
§ 3600(a)(2). 
Weinstein v. St. Mary’s Medical Center, 68 


Cal.Rptr.2d 461, 58 Cal.App.4th 1223. 


Cal.App. 1 Dist. 1996. ‘Dual capacity ex- 
ception’”’ to exclusive remedy provision of work- 
ers’ compensation statute allows employees to 
recover in tort for negligent aggravation of 
initial industrial injury from employer who as- 
sumed capacity of medical care provider by 
undertaking to treat employee’s injury itself; 
essence of doctrine is that employer as medical 
care provider engages in relationship with em- 
ployee as patient that is separate and distinct 
from employer-employee relationship; because 
doctor-patient relationship imposes different ob- 
ligations on employer, employer as medical care 
provider becomes liable to employee as a pa- 
tient separately and distinctly with respect to 
any injury resulting from the medical treatment 
itself. West's Ann.Cal.Labor Code § 3600(a). 

Alander v. VacaValley Hospital, 57 Cal. 

Rptr.2d 40, 49 Cal.App.4th 1298, review 
denied. 


Cal.App. 1 Dist. 1993. Employer who 
treats employee for work-related injuries as- 
sumes obligations different from those of mere 
employer, and may be sued for breaching them 
as though it were third party, notwithstanding 
employee’s recovery of workers’ compensation 
benefits. West’s Ann.Cal.Labor Code § 3602(a). 

Lake v. Lakewood Chiropractic Center, 24 

Cal.Rptr.2d 358, 20 Cal.App.4th 47. 


When plaintiff was both patient and em- 
ployee of chiropractic clinic prior to and at time 
of her injury, statute barring dual capacity tort 
actions against employer where either employee 
or employer occupied another or dual capacity 
prior to, or at time of, employee’s injury was 
applicable. West's  Ann.Cal.Labor Code 
§ 3602(a). 

Lake v. Lakewood Chiropractic Center, 24 

Cal.Rptr.2d 358, 20 Cal.App.4th 47. 


Cal.App. 1 Dist. 1991. Under ‘‘dual capac- 
ity doctrine,” if employer acts in second capaci- 
ty such as manufacturer of injury-causing 
equipment then workers’ compensation may not 
be employee's exclusive remedy against employ- 
er. 

Watters Associates v. Superior Court, 278 

Cal.Rptr. 417, 227 Cal.App.3d 1341, re- 
view denied. 


Cal.App. 1 Dist. 1989. 
offered service of its nurse to members of public 
who required first aid while at its retail store, 
clerical employee, who allegedly was negligent- 
ly treated for complications in pregnancy, re- 
sulting in early Caesarean and significant brain 


and other damage to child, failed to allege or 


show that she intended to attend clinic in ca- 


Although employer 


pacity of customer or that she was treated as 
customer, as opposed to employee, so that ‘dual 
capacity” exception to exclusivity provision of 
workers’ compensation law did not apply to suit 
by employee, employee’s husband, and guardian 
ad litem of deceased child against employer. 
West’s Ann.Cal.Labor Code §§ 3600, 3601. 
Bell v. Macy’s California, 261 Cal.Rptr. 447, 
212 Cal.App.3d 1442, review denied. 


Cal.App. 1 Dist. 1986. Under the law as it 
existed at the time of plaintiff's injury, when an 
employer bore toward his employee two sepa- 
rate relationships, each giving rise to separate 
legal obligations, the defendant employer was 
subject to liability for damages arising from the 
relationship distinct from that of employer and 
employee. 

Blew v. Horner, 232 Cal.Rptr. 660, 187 

Cal.App.3d 1380, review denied. 


Dual-capacity doctrine, as exception to 
workers’ compensation exclusive remedy rule, 
was not applicable to employer who also manu- 
factured allegedly defective condominiums in- 
volved in worker’s injury, where worker was 
injured while condominiums were under con- 
struction; worker was not using condominiums 
as would ultimate user of product, and his risk 
was not same as that to which public would be 
exposed in case of completed product. 

Blew v. Horner, 232 Cal.Rptr. 660, 187 

Cal.App.3d 1380, review denied. 


Dual-capacity doctrine, as exception to 
workers’ compensation exclusive remedy rule, 
was not applicable to employer who was also 
partner of owner developer in view of the fact 
that employer’s role as owner did not confer 
upon him obligations greater than those already 
imposed on him as employer. 

Blew v. Horner, 232 Cal.Rptr. 660, 187 

Cal.App.3d 1380, review denied. 


Cal.App. 1 Dist. 1982. If employee's injury 
arises from relationship which is distinct from 
that of employer and employee and invokes 
different set of obligations than employer's 
duties to its employee, there is no justification 
for shielding employer from tort liability. 
West's Ann.Labor Code §§ 3600, 3601. 

Bonus-Built, Inc. v. United Grocers, Ltd., 

186 Cal.Rptr. 357, 136 Cal.App.3d 429. 


Tort liability should not be imposed upon 
designer or manufacturer of product for his 
own use even though he sells one to neighbor 
or similar business, but liability arises where 
plaintiff employee is injured in using product 
designed and manufactured by his employer 
primarily for sale to general public and only in- 
cidentally used in defendant's other activities. 
West's Ann.Labor Code §§ 3600, 3601. 

Bonus-Built, Inc. v. United Grocers, Ltd., 

186 Cal.Rptr. 357, 136 Cal.App.3d 429. 
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On account of employer's statutory immu- 
nity from tort liability for employee's injury, 
employer who merely accomplishes design 
changes in standard products as purchaser from 
manufacturer and designer or other producer 
not for purpose of sale in stream of commerce 
but exclusively for use in employer's business 
with only incidental or coincidental exposure of 
product to members of public is not engaged in 
such conduct primarily for sale to general pub- 
lic and does not thereby occupy status other 
than that of employer toward employee injured 
in his employ on account of defect in such 
product. West's Ann.Labor Code §§ 3600, 
3601. 

Bonus-Built, Inc. v. United Grocers, Ltd., 

186 Cal.Rptr. 357, 136 Cal.App.3d 429. 


Cal.App. 2 Dist. 1996. Employer's conduct 
is considered outside scope of workers’ compen- 
sation scheme when employer steps outside of 
its proper role, or engages in conduct unrelated 
to employment relationship, that is not normal 
incident of employment, or that violates funda- 
mental public policy. West's Ann.Cal.Labor 
Code § 3200 et seq. 

Gomez v. Acquistapace, 57 Cal.Rptr.2d 821, 

50 Cal.App.4th 740. 


Cal.App. 2 Dist. 1993. Dual capacity doc- 
trine, under which employee entitled to work- 
ers’ compensation may not bring action at law 
for damages against employer even if employer 
occupied another or dual capacity at time of 
injury, typically arises when employer assumes 
obligation not normally imposed by employer- 
employee relationship. West's Ann.Cal.Labor 
Code § 3602(a). 

Miller v. King, 24 Cal.Rptr.2d 284, 19 Cal. 

App.4th 1732, review denied. 


Dual capacity provision of workers’ com- 
pensation statute bars action at law for premis- 
es liability where property on which accident 
occurred was owned by employer. West's 
Ann.Cal.Labor Code 8§ 3602(a), 3852. 

Miller v. King, 24 Cal.Rptr.2d 284, 19 Cal. 

App.4th 1732, review denied. 


Cal.App. 2 Dist. 1993. Immunity of negli- 
gent vehicle operator under Workers’ Compen- 
sation Act does not insulate vehicle owner who 
is neither plaintiff's employer nor coemployee 
from liability under statute providing that vehi- 
cle owner is liable to person injured through 
negligent operation of such vehicle by permis- 
sive user; since owner's liability does not arise 
from operator’s status or liability, defenses ap- 
plicable to operator are not available to owner. 
West's Ann.Cal.Vehicle Code § 17150. 

Galvis v. Petito, 16 Cal.Rptr.2d 560, 13 

Cal.App.4th 551, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1990. Principle of dual 
capacity pertains where employee’s injury re- 
sults from risk of harm faced similar to that 
faced by general public; typically, dual capacity 
principle applies where employee is injured by 
defective product. 

Robomatic, Inc., v. Vetco Offshore, 275 

Cal.Rptr. 70, 225 Cal.App.3d 270. 


Cal.App. 2 Dist. 1985. Wife, children, and 
brother of employee killed in industrial accident 
involving a turbo could not recover damages 
from employer based on theory that employer 
manufactured or altered turbo, in that employer 
included declarations in its motion for summary 
judgment which established it had neither de- 
signed nor manufactured turbo nor placed it in 
stream of commerce, and no evidence was of- 
fered to controvert that showing. 

United States Borax & Chemical Corp. v. 

Superior Court, 213 Cal.Rptr. 155, 167 
Cal.App.3d 406, review denied. 


Cal.App. 2 Dist. 1984. If an employee sues 
his employer at law for aggravation of his initial 
injuries because of his employer’s fraudulent 
concealment of the existence of condition and 
its cause and connection with employment, 
then, since the employer has stepped outside of 
that protected role as an employer, a third party 
is entitled to such indemnity from the employer 
for such aggravation without regard to the lack 
of existence of a written indemnity agreement 
for those damages proximately caused by the 
aggravation. 

Chase Chemical Co. v. Hartford Accident & 

Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal.App.3d 229. 


Cal.App. 2 Dist. 1984. To invoke dual-ca- 
pacity doctrine, which permits an employee or, 
in the case of his death, his dependents, to avoid 
the exclusive remedy principle of Workmen's 
Compensation Act and recover from the em- 
ployer for personal injuries or wrongful death in 
cases where the product involved is manufac- 
tured by the employer for sale to the public, it 
must appear that the defect in question exposed 
members of general public to danger as op- 
posed to employees only. West's Ann.Cal.Labor 
Code § 3601. 

Bibby v. Central Industrial Engineering 

(oy, bore, #700) KeMiprtorne Clue, millsysy (eral, 
App.3d 871. 


Cal.App. 2 Dist. 1983. To be subject to 
“Dual Capacity” liability, a defendant employer 
may be a distributor as well as a manufacturer, 
the product involved need not be the final 
article to reach the retai] market so long as it is 
marketable to a class of buyers in its present 
form and the market can be a wholesale or 
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similar market and need not be the general 

consuming public. 
Franco v. United Wholesale Lumber Co., 
196 Cal.Rptr. 430, 148 Cal.App.3d 981. 


Rip saw operator’s claim against his em- 
ployer to recover for injuries sustained when 
piece of lumber “kicked back” was barred by 
exclusivity provision of Worker’s Compensation 
Law and did not fall within the so-called “Dual 
Capacity’ exception as risk of “‘kick back” was 
an inherent risk of the job and the employer had 
taken measures to obviate or minimize that 
danger and it was only mere chance that the 
allegedly defective piece of wood was retained 
for employer’s use rather than sold on open 
market. West's Ann.Cal.Labor Code § 3602. 

Franco v. United Wholesale Lumber Co., 

196 Cal.Rptr. 430, 148 Cal.App.3d 981. 


Cal.App. 2 Dist. 1983. Complaint alleging 
failure of plaintiff's employer to pay to him 
worker’s compensation benefits which were due 
failed to state cause of action against employer 
for damages, bad faith and emotional distress. 
West’s Ann.Cal.Labor Code § 5814. 

Dennig v. Esis Corp., 189 Cal.Rptr. 118, 

139 Cal.App.3d 946. 


Cal.App. 2 Dist. 1982. Employer marketer 
owes to its employees to whom it has supplied a 
product the same duty it owes to any other 
foreseeable user of its defective products which 
are placed in the stream of commerce, and an 
injured employee is not barred by exclusive 
remedy provision of worker’s compensation 
statutes from bringing products liability action 
against his employer. West’s Ann.Labor Code 
8§ 3600, 3601. 

Royster v. Montanez, 184 Cal.Rptr. 560, 

134 Cal.App.3d 362. 


Particular duty relationship between em- 
ployer and employee upon which tort liability is 
predicated will be found distinct from employ- 
er’s duty as such when employer assumes some 
obligation not normally imposed by employer- 
employee relationship, or where it can be said 
that employer “‘stepped out-of its proper role,’ 
but not where cause of employee's injury was 
an “incident” of the employment. West's 
Ann.Labor Code §§ 3600, 3601. 

Royster v. Montanez, 184 Cal.Rptr. 560, 

134 Cal.App.3d 362. 


Defendant employer’s tort liability for plain- 
tiff employee’s personal injuries could not be 
premised upon unsafe condition of employer's 
residence which premises became plaintiff's 
place of employment by virtue of her errand 
performed for defendant since dual-capacity 
doctrine was not applicable to defendant's con- 
current role as owner or occupier of land, and 
thus plaintiff's action for damages was barred 
by exclusive remedy provisions of Worker's 


Compensation Act. West's Ann.Labor Code 
§§ 3600, 3601. 
Royster v. Montanez, 184 Cal.Rptr. 560, 


134 Cal.App.3d 362. 


Cal.App. 2 Dist. 1980. | When part-time 
stock boy of manufacturer of muriatic acid and 
chlorine was told to dump leaking bottles on 
sand pile and was injured by fumes created 
when he elected to empty partly empty bottle of 
acid into partly empty bottle of chlorine, he was 
entitled to bring action against manufacturer 
based on strict liability under the so-called 
“dual capacity doctrine’ on theory that manu- 
facturer had acted both as manufacturer and 
employer, and employee's sole remedy was not 
recovery under Worker's Compensation Act. 
West's Ann.Labor Code, §8§ 3600 et seq., 
3601(a). 

Moreno v. Leslie's Pool Mart, 167 Cal.Rptr. 

747, 110 Cal.App.3d 179, 9 A.L.R.4th 
869. 


Cal.App. 3 Dist. 1991. Mere fact that com- 
pany may fall within holdings of a parent corpo- 
ration does not, as a matter of law, make the 
parent an employer of all the workers of those 
companies under its umbrella so as to preclude 
suit by those workers against the parent. 
West's Ann.Cal.Labor Code § 3600. 

Colombo v. State of California, 5 Cal. 

Rptr.2d 567, 3 Cal.App.4th 594, review 
denied. 


Highway patrol officer who was injured 
while on the job and who received workers’ 
compensation could not sue the Department of 
Transportation for negligence resulting in the 
injuries on the theory that the separate depart- 
ment was a_ different business. West's 
Ann.Cal.Labor Code § 3600. 

Colombo vy. State of California, 5 Cal. 

Rptr.2d 567, 3 Cal.App.4th 594, review 
denied. 


Cal.App. 3 Dist. 1985. A coincidental em- 
ployment relationship will not shield employer 
from common-law liability where concurrent 
cause of injury is attributable to employer's 
separate and distinct relationship to employee 
and which invokes a different set of obligations 
than employer's duties to its employees. 

Perry v. Heavenly Valley, 209 Cal.Rptr. 771, 

163 Cal.App.3d 495. 


Cal.App. 3 Dist. 1982. Employer who is 
permissibly self-insured for workers’ compensa- 
tion liability does not for such reason become 
“person other than the employer” within mean- 
ing of Labor Code section preserving remedy 
against third party. West's Ann.Labor Code 
§ 3852. 

Williams v. International Paper Co., 181 

Cal.Rptr. 342, 129 Cal.App.3d 810. 
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If duty flows solely from employment rela- 
tionship and injury ‘‘arises out of’? and “during 
the course of'’ employment, then policy consid- 
erations behind exclusive remedy in workers’ 
compensation mandate that employer be im- 
mune from tort liability; if, however, additional 
concurrent duty flows from “‘extra’’ employer 
status or relationship that is distinct from that 
of employer-employee and invokes different set 
of obligations, then second capacity arises and 
employer status is coincidental and employer 
should be treated as any third-party tort-feasor, 
not immune from common-law tort action. 
West's Ann.Labor Code, §§ 3600, 3601. 

Williams v. International Paper Co., 181 

Cal.Rptr. 342, 129 Cal.App.3d 810. 


Cal.App. 4 Dist. 1991. Exclusivity provi- 
sion of Workers’ Compensation Act did not 
preclude employee's action for negligent spolia- 
tion of evidence against employer on basis of 
dual capacity doctrine; second capacity which 
employer allegedly occupied was as voluntary 
caretaker of evidence related to employee's 
claim against automobile manufacturer and 
county, and to manufacturer’s and county’s de- 
fenses to those actions, and came into capacity 
after employee’s industrial injury. West's 
Ann.Cal.Labor Code §§ 3600, 3602. 

Coca-Cola Bottling Co. v. Superior Court, 

286 Cal.Rptr. 855, 233 Cal.App.3d 1273, 
review denied. 


Cal.App. 4 Dist. 1984. “Dual capacity doc- 
trine”’ allows separate claims against an em- 
ployer defendant whose acts in a legal capacity 
other than as employer, cause injury to a person 
who happens to be an employee. 

Shields v. County of San Diego, 202 Cal. 

Rptr. 30, 155 Cal.App.3d 103. 


As applied to an employer manufacturer, 
dual capacity doctrine affords an injured em- 
ployee, statutorily entitled to a workers’ com- 
pensation award, a separate remedy against the 
employer when the injury results from an act or 
omission of the employer in a relationship dis- 
tinct from that of employer/employee, and thus 
an employer whose employee is injured when 
using a defective device manufactured by the 
employer for sale to the general public for use 
in a similar manner is liable for a breaching set 
of obligations toward employee which differs 
from those created by the employer/employee 
status. 

Shields v. County of San Diego, 202 Cal. 

Rptr. 30, 155 Cal.App.3d 103. 


In applying dual capacity doctrine to an 
employer manufacturer, courts focus on wheth- 
er manufacturer sells the defective product to 
the general public. 

Shields v. County of San Diego, 202 Cal. 

Rptr. 30, 155 Cal.App.3d 103. 


Employee of tuna fish processor who was 
injured while welding odor abatement equip- 
ment on top of processor's waste product stor- 
age tank when tank exploded because his 
equipment ignited methane gas, a by-product of 
decomposing fish matter stored in tank, could 
not apply dual capacity doctrine to hold pro- 
cessor liable beyond workers’ compensation, 
since employee was not injured while using a 
product specifically manufactured by processor 
for sale to the general public, in a manner in 
which general public could be expected to use 
It. 

Shields v. County of San Diego, 202 Cal. 

Rptr. 30, 155 Cal.App.3d 103. 


Cal.App. 4 Dist. 1983. In employee's suit 
against employer on manufacturer’s strict-liabil- 
ity theory, jury properly awarded employee 
compensatory damages where substantial evi- 
dence supported finding that, although tire 
which exploded and injured employee had been 
reconstructed by employer, employee at time of 
explosion was not part of employer defect in- 
spection team, but rather was simply employee 
of retail service operation who worked on all 
types of tires. 

Siva v. General Tire & Rubber Co., 194 

Cal.Rptr. 51, 146 Cal. App.3d 152. 


Cal.App. 4 Dist. 1983. Dual-capacity ex- 
ception to exclusive-remedy principal applicable 
to workers’ casualty claims against their em- 
ployers did not apply so as to allow employee, 
who was injured at work in fall from horizontal 
beam, to maintain regular civil action against 
employer for negligence, where employee, al- 
though demonstrating that employer manufac- 
tured the allegedly defective product for sale to 
public, failed to show that there was a risk 
thereby created which was same as one to 
which employee was exposed. 

Nicewarner v. Kaiser Steel Corp., 191 Cal. 

Rptr. 522, 143 Cal.App.3d 31. 


Cal.App. 5 Dist. 1983. Nothing in statuto- 
ry or case law extends concept of dual capacity 
to an employer who has no workers’ compensa- 
tion insurance carrier but has opted to stand 
ready to pay any such claims himself; he is still 
only the employer and has not been trans- 
formed into two legal entities where there was 
but one before. 


Gallo Glass Co. v. Superior Court, 196 
Cal.Rptr. 23, 148 Cal.App.3d 485. 
Cal.App. 5 Dist. 1983. Central _require- 


ment of “dual capacity doctrine,’ which per- 
mits an employee's personal injury action 
against an employer notwithstanding existence 
of employer-employee relationship, is that de- 
fendant employer be engaged in manufacture 
and sale of allegedly defective product to public. 

Horney v. Guy F. Atkinson Co., 190 Cal. 

Rptr. 18, 140 Cal.App.3d 923. 
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“Dual capacity’ doctrine did not apply so 
as to allow joint venture employee, who was 
injured while working on device which sorted 
into various different sizes tons of rock excavat- 
ed on joint venture’s construction project, to 
maintain personal injury action against joint 
venturer which designed device, because joint 
venture defendant did not manufacture device 
for sale to general public; rather, it was built as 
an adjunct to accomplishment of named busi- 
ness of joint venture and as a necessary incident 
to construction project upon which joint ven- 
ture was prime contractor. West's Ann.Cal.La- 
bor Code §§ 3600, 3601(a). 

Horney v. Guy F. Atkinson Co., 190 Cal. 

Rptr. 18, 140 Cal. App.3d 923. 


Cal.App. 5 Dist. 1977. Under dual capaci- 
ty doctrine, a plaintiff may state cause of action 
based on manufacturer’s liability even though 
the defendant is also the plaintiff's employer 
and the alleged injuries took place in course of 
employment, provided that product involved is 
manufactured by employer for sale to public 
rather than for sole use of employer. West's 
Ann.Labor Code, § 3601. 

Douglas v. E. & J. Gallo Winery, 137 Cal. 

Rptr. 797, 69 Cal.App.3d 103. 


Mere separateness in employer's divisions 
or departments is insufficient to establish dual 
capacity that will render employer liable in tort 
to his own employee on basis of capacity in 
addition to that of employer. 

Douglas v. E. & J. Gallo Winery, 137 Cal. 

Rptr. 797, 69 Cal.App.3d 103. 


In determining whether an employer is lia- 
ble to injured employee under dual capacity 
doctrine, focus should be on employer's respon- 
sibility for his own acts or omissions where 
different duty to take care or make sure that 
care is taken arises than that imposed on an 
employer. 

Douglas v. E. & J. Gallo Winery, 137 Cal. 

Rptr. 797, 69 Cal.App.3d 103. 


Employer, who as employer enjoys cloak of 
immunity provided by the Workers’ Compensa- 
tion Law, upon engaging in dual capacity of 
manufacturer of product for sale to public as- 
sumes all duties and liabilities of such manufac- 
turer and should be held to standard of care of 
manufacturers generally for injuries sustained 
by his employees in use of such products. 
West's Ann.Labor Code, § 3601. 

Douglas v. E. & J. Gallo Winery, 137 Cal. 

Rptr. 797, 69 Cal.App.3d 103. 


Dual capacity doctrine recognizes long ac- 


cepted doctrine that every person is a bundle of 


rights, no rights, liabilities and immunities, and 
which combination of jural opposites or jural 
correlatives apply is dependent on specific role 
assumed by employer at particular time in- 


volved; while it may be that a defendant em- 
ployer cannot simultaneously be two distinct 
entities, an employer can act in two different 
capacities sequentially. 
Douglas v. E. & J. Gallo Winery, 137 Cal. 
Rptr. 797, 69 Cal.App.3d 103. 


When employee is hired, he assumes all 
hazards and risks of employment which natural- 
ly flow from that employment but does not as 
employee give up his rights as user against 
manufacturer. 

Douglas v. E. & J. Gallo Winery, 137 Cal. 

Rptr. 797, 69 Cal.App.3d 103. 


It would not be assumed that legislature, 
which possessed power to include manufactur- 
ing liability within the workers’ compensation 
scheme, intended to withhold from employee 
protection manufacturer's liability doctrine now 
requires. West's Ann.Labor Code, § 3601. 

Douglas v. E. & J. Gallo Winery, 137 Cal. 

Rptr. 797, 69 Cal.App.3d 103. 


Fraud by employer does not restrict em- 
ployee to workers’ compensation remedy. 
West's Ann.Labor Code, § 3601. 

Douglas v. E. & J. Gallo Winery, 137 Cal. 

Rptr. 797, 69 Cal.App.3d 103. 


Proper standard for determining whether a 
defendant employer is engaged in manufactur- 
ing so as to make applicable manufacturers’ 
liability imposed upon employer for injuries 
sustained by employees while using products 
manufactured by employer for sale to general 
public is exercise of judgment on case-by-case 
basis to decide if manufacturing by particular 
employer is such as to justify conclusion that it 
is part and parcel of activity which occupies 
effort, attention and time of employer for pur- 
pose of possible profit on continuing bases. 

Douglas v. E. & J. Gallo Winery, 137 Cal. 

Rptr. 797, 69 Cal.App.3d 103. 


Cal.App. 6 Dist. 1991. Statute prohibiting 
“dual capacity’ tort actions by an employee 
against an employer where ‘‘either employee or 
the employer [] occupied another or dual ca- 
pacity prior to, or at the time of, the employee's 
industrial injury’ did not bar injured employee 
of hospital from bringing medical malpractice 
action for injuries allegedly resulting from mis- 
treatment by hospital of injuries sustained when 
she fell in a job-related accident; prohibition 
covered only cases where employer was in dual 
capacity at time of injury, and hospital did not 
assume dual capacity until employee had al- 
ready sustained injury and was seeking medical 
assistance. West's Ann.Cal.Labor Code 
§ 3602(a). 

Sturtevant v. County of Monterey, 279 Cal. 

Rptr. 161, 228 Cal.App.3d 758, review 
denied. 
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Term “industrial injury,” as used in statute 
providing that workers’ compensation is exclu- 
sive remedy if at time of “industrial injury” 
employer was acting in a dual capacity, did not 
include the injury and any aggravation of injury 
caused by alleged malpractice of hospital/em- 
ployer of injured employee. West's Ann.Cal.La- 
bor Code § 3602(a). 

Sturtevant v. County of Monterey, 279 Cal. 

Rptr. 161, 228 Cal.App.3d 758, review 
denied. 


Law Rev. 1982. Bell v. Industrial Vangas: 
The employer-manufacturer and dilemma of 
dual capacity. Glen R. Olson. 

34 Hastings L.J. 461. 


Law Rev. 1982. Employees’ civil actions 
against employers: Evolution of ‘dual capaci- 
ty’. 
9 West St.U.L.Rev. 215. 


2163. 


Law Rev. 1965. Liability as an invitor un- 
der the compensation law. 
13 U.C.L.A.Law R. 106. 


Lessor of property. 


©2164. —— Principal employer or employer 
of injured person. 


Cal.App. 1 Dist. 1967. Employer of agent 
whose negligence caused injury to agent’s em- 
ployee was “third person”’ as to agent’s employ- 
ee within workmen's compensation provision 
abolishing duty of employer to indemnify third 
persons for negligence of employees. West's 
Ann.Labor Code, § 3864. 

San Francisco Examiner Division, Hearst 

Pub. Co. v. Sweat, 56 Cal.Rptr. 711, 248 
Cal.App.2d 493. 


Cal.App. 4 Dist. 1988. It was not uncon- 
scionable to apply borrowed servant doctrine to 
preclude tort suit in labor brokerage situation 
notwithstanding borrowed worker's claim that 
assigned employer had already received benefit 
of paying lower wages and benefits to borrowed 
employees while borrowed employee gained ab- 
solutely nothing from brokerage scheme. 

Riley v. Southwest Marine, Inc., 250 Cal. 

Rptr. 718, 203 Cal.App.3d 1242. 


Cal.App. 6 Dist. 1998. If one city was spe- 
cial employer of another city’s reserve police 
officer, the exclusive remedy provisions of the 
Worker’s Compensation Act would necessarily 
bar a tort action against the special employer 
for death of the officer caused by regular em- 
ployee of that city. West’s Ann.Cal.Labor Code 
§§ 3601(a, b), 3602(a). 

Brassinga v. City of Mountain View, 77 

Cal.Rptr.2d 660, 66 Cal.App.4th 195, re- 
hearing denied. 


Cal.App. 6 Dist. 1987. For purposes of 
workers’ compensation in situation of dual em- 


ployers, the second or “‘special’’ employer may 
enjoy the same immunity from common-law 
negligence action on account of an industrial 
injury as does the first or “‘general’’ employer. 
Santa Cruz Poultry, Inc. v. Superior Court, 
239 Cal.Rptr. 578, 194 Cal.App.3d 575. 


A temporary employee who found work 
through the services of a temporary employ- 
ment placement agency could not bring a negli- 
gence action for industrial injuries received on 
the job against the employer to whom he was 
assigned, but was limited to a claim for work- 
er's compensation. West's Ann.Cal.Labor Code 
§ 3601. 

Santa Cruz Poultry, Inc. v. Superior Court, 

239 Cal.Rptr. 578, 194 Cal.App.3d 575. 


The fact that a temporary employee as- 
signed tv an employer for one-day assignment 
had two employers, the temporary placement 
agency and the employer to whom he was 
assigned, did not create an exception to the 
exclusivity of his workers’ compensation reme- 
dy for his industrial injuries. | West's 
Ann.Cal.Labor Code § 3601. 

Santa Cruz Poultry, Inc. v. Superior Court, 

239 Cal.Rptr. 578, 194 Cal.App.3d 575. 


Law Rev. 1960. A new look at the ship- 


owner’s right-over for shipboard injuries. 
12 Stan.LRs 7 L7. 


2165. 


General, principal, or original 
contractor contracting with employ- 
er of injured person. 


Cal.App. 1 Dist. 1999. Fact that injured 
construction worker’s employer was immune 
from suit under workers’ compensation laws 
did not afford a basis for vicarious liability 
against other uninvolved parties, such as owner 
of property and construction manager who 
hired employer to perform the contract work. 

Zamudio vy City and County of San Francis- 

co, 82 Cal.Rptr.2d 664, 70 Cal.App.4th 
445, rehearing denied, and review de- 
nied. 


Absent evidence that site owner or con- 
struction manager exercised control over con- 
crete subcontractor’s work, tort liability for in- 
juries sustained by subcontractor’s employee 
could not be shifted to owner or construction 
manager on theory of vicarious liability, where 
accident occurred during subcontractor’s pour- 
ing of concrete when employee fell from ply- 
wood plank which was resting between two 
concrete pouring forms, employee had believed, 
erroneously, that plank was a properly secured 
bridge between the forms, and employee re- 
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ceived workers’ compensation benefits from 
subcontractor, the actively negligent party. 
Zamudio v. City and County of San Francis- 
co, 82 Cal.Rptr.2d 664, 70 Cal.App.4th 
445, rehearing denied, and review de- 
nied. 


Cal.App. 1 Dist. 1986. | Worker's action 
against general contractor was against general 
contractor individually for his own acts of negli- 
gence, not based on general contractors liability 
as member of partnership owning construction 
site, so that worker who was employee of gener- 
al contractor was limited to his workers’ com- 
pensation remedy. 

Blew v. Horner, 232 Cal.Rptr. 660, 187 

Cal.App.3d 1380, review denied. 


Cal.App. 1 Dist. 1968. Fact that employee 
of subcontractor was working under general 
supervisory power of general contractor did not 
make him an employee of the general contrac- 
tor so as to bar, under statute making compen- 
sation exclusive remedy against employer or 
employee, his right to recover for the negligence 
of the general contractor. West's Ann.Labor 
Code, 88 3601, 3852. 

Morehouse v. Wanzo, 72 Cal.Rptr. 607, 266 

Cal.App.2d 846. 


Cal.App. 2 Dist. 1995. Although injured 
worker who obtains workers’ compensation 
may not sue general contractor for peculiar 
risk, such worker may sue general for specific, 
nondelegable duties in certain cases. 

Felmlee v. Falcon Cable TV, 43 Cal.Rptr.2d 

158, 36 Cal.App.4th 1032, as modified. 


Cal.App. 2 Dist. 1989. Company through 
which actor in television commercials obtained 
acting jobs was a labor broker or agent for 
purposes of rule that special employment or 
borrowed servant doctrine applied to bar em- 
ployee injured while on assignment from a 
labor broker from bringing tort suit against 
assigned employer. West’s Ann.Cal.Labor Code 
§ 3201 et seq. 

Johnson v. Berkofsky-Barret Productions, 

Ine., 260 Cal.Rptr. 67, 211 Cal.App.3d 
1067. : 


Cal.App. 2 Dist. 1968. An action for 
wrongful death could not be maintained against 
a plumbing contractor for wrongful death of an 
employee of a subcontractor who did not have 
compensation insurance on theory plumbing 
contractor committed or maintained a nuisance 
by permitting subcontractor to operate without 
workmen’s compensation insurance where 
plumbing contractor had no control over the 
subcontractor. West's Ann.Labor Code, § 3712. 

Coleman v. Silverberg Plumbing Co., 69 

Cal.Rptr. 158, 263 Cal.App.2d 74. 


Cal.App. 3 Dist. 1990. Conclusive — pre- 
sumption of employee status set forth in work- 


ers’ compensation statute applicable to services 
for which license is required applies to any 
unlicensed subcontractor, whether or not unli- 
censed subcontractor is independently insured 
for workers’ compensation coverage; thus, in- 
jured employee of insured, unlicensed subcon- 
tractor is employee of principal contractor, and 
may not bring personal injury action at law 
against principal contractor, except under limit- 
ed circumstances set forth in statute establish- 
ing exceptions to exclusive remedy of workers’ 
compensation. _ West's Ann.Cal.Labor Code 
§§ 2750.5, 3600-3602, 3602(b), 3852. 
Neighbours v. Buzz Oates Enterprises, 265 
Cal.Rptr. 788, 217 Cal.App.3d 325, re- 
view denied. 


Under statute establishing conclusive pre- 
sumption of employee status, employee of in- 
sured, unlicensed subcontractor was employee 
of general contractor, precluding employee 
from bringing personal injury action against 
general contractor. West's Ann.Cal.Labor Code 
Sez OO 

Neighbours v. Buzz Oates Enterprises, 265 

Cal.Rptr. 788, 217 Cal.App.3d 325, re- 
view denied. 


Since employee of unlicensed contractor is 
employee of principal contractor as matter of 
law, workers’ compensation is, with limited 
exceptions, such employee's exclusive remedy 
against principal contractor when employee is 
injured on the job. West's Ann.Cal.Labor Code 
8§ 2750.5, 3600-3602. 

Neighbours v. Buzz Oates Enterprises, 265 

Cal.Rptr. 788, 217 Cal.App.3d 325, re- 
view denied. 


Cal.App. 3 Dist. 1960. Where an oil com- 
pany contracted with defendant, as an indepen- 
dent contractor, to haul hay for it at a specified 
rate, and if defendant needed assistance, oil 
company furnished a helper, in which case the 
rate defendant received was reduced, and plain- 
tiff who prior to his accident usually worked 
with defendant was paid by oil company, and 
oil company told plaintiff where to work, but 
when plaintiff was on defendant’s truck, he was 
subject to defendant’s orders and defendant 
could have refused to work with plaintiff, plain- 
tiff was a special employee of defendant, and his 
remedy was limited to workmen's compensa- 
tion, and he could not maintain an action at law 
against defendant. West’s Ann.Labor Code, 
§ 3600 et seq. 

Sehrt v. Howard, 10 Cal.Rptr. 128, 187 

Cal.App.2d 739. 


Cal.App. 4 Dist. 1997. When injuries _re- 
sulting from independent contractor's perfor- 
mance of inherently dangerous work are to 
employee of contractor, and thus subject to 
workers’ compensation coverage, doctrine of 
peculiar risk affords no basis for employee to 
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seek recovery of tort damages from person who 

hired contractor but did not cause injuries. 

Lopez v. University Partners, 63 Cal. 
Rptr.2d 359, 54 Cal.App.4th 1117. 


Lessee in possession of real property was 
not acting as general contractor when lessee 
hired independent contractor to remove under- 
ground storage tanks on property, and thus 
under workers’ compensation exclusivity rule, 
doctrine of peculiar risk did not provide basis 
for recovery by employee of independent con- 
tractor, who was injured when trench collapsed 
while he was performing inherently dangerous 
work of removing tanks. 

Lopez v. University Partners, 63 Cal. 

Rptr.2d 359, 54 Cal.App.4th 1117. 


Cal.App. 4 Dist. 1977. A finding of a spe- 
cial employment relationship between plaintiff's 
employer and repair specialist sent by defen- 
dant manufacturer to service printing press on 
employer's premises did not compel a verdict in 
favor of defendant in suit by plaintiff for injuries 
sustained during course of servicing operation 
since, though plaintiff was foreclosed from su- 
ing repair specialist in event latter was a special 
employee of plaintiff's employer and, thus, a 
coemployee of plaintiff, plaintiff's right to main- 
tain an action against defendant as general 
employer of repair specialist remained intact. 
West's Ann.Labor Code, §§ 3601, 3602, 3852. 

Campbell v. Harris-Seybold Press Co., 141 

Cal.Rptr. 55, 73 Cal.App.3d 786. 


Defendant manufacturer, as general em- 
ployer of repair specialist sent to premises of 
plaintiff's employer to service printing press, 
could not be permitted to invoke immunity of 
specialist under compensation laws since to do 
so would enable defendant to escape his respon- 
sibility under doctrine of respondeat superior 
for risk incident to conduct of its business 
without at same time conferring any reciprocal 
benefit to workers’ compensation scheme. 
West’s Ann.Labor Code, §§ 3601, 3602, 3852. 

Campbell v. Harris-Seybold Press Co., 141 

Cal.Rptr. 55, 73 Cal.App.3d 786. 


Law Rev. 1965. Tort liability of owners 
and general contractors for on-the-job injuries 


to workmen. 
13 U.C.L.A.Law R. 99. 


2166-2167. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


<=2168. —— Co-employee, or agent or officer 
of employer of injured person. 

C.A.9 (Cal.) 1969. Plaintiff federal govern- 
ment employee who was injured as result of 
negligence of another fellow employee while 
driving motor vehicle within scope of employ- 
ment has as his exclusive remedy the provisions 


of Federal Employees’ Compensation Act. 5 
U.S.C.A. §§ 8101 et seq., 8116(c). 
Noga v. U. S., 411 F.2d 943, certiorari 
denied 90 S.Ct. 104, 396 U.S. 841, 24 
L.Ed.2d 92. 


Cal. 1991. Under workers’ compensation 
statute prohibiting actions against coemployees 
for injuries they cause when acting within scope 
of their employment, a coemployee physician 
enjoys immunity from suit for malpractice 
brought by an injured employee if the coem- 
ployee physician was acting within the scope of 
employment when the malpractice injury was 
caused. West’s Ann.Cal.Labor Code § 3601. 

Hendy v. Losse, 819 P.2d 1, 1 Cal.Rptr.2d 

543, 54 Cal.3d 723, as modified on denial 
of rehearing. 


For purposes of workers’ compensation 
statute prohibiting employee actions against 
coemployees for injuries they cause when acting 
within scope of their employment, a coemploy- 
ee’s conduct is within the scope of his or her 
employment if it could be imputed to the em- 
ployer under the doctrine of respondeat superi- 
or; if the coemployee was not engaged in any 
active service for the employer, the coemployee 
was not acting within the “scope of employ- 
ment.’ West's Ann.Cal.Labor Code § 3601. 

Hendy v. Losse, 819 P.2d 1, 1 Cal.Rptr.2d 

543, 54 Cal.3d 723, as modified on denial 
of rehearing. 


Professional football player’s medical mal- 
practice suit against team doctor who diagnosed 
and treated knee injury was barred by workers’ 
compensation statute prohibiting actions 
against coemployees for injuries they caused 
when acting within scope of their employment; 
doctor was acting within scope of his employ- 
ment when he diagnosed and treated player, 
and player’s injury and alleged aggravation 
arose out of and in course of player’s employ- 
ment, and was proximately caused by such 
employment. West's Ann.Cal.Labor Code 
88 3600, 3600(a)(2, 3), 3601. 

Hendy v. Losse, 819 P.2d 1, 1 Cal.Rptr.2d 

543, 54 Cal.3d 723, as modified on denial 
of rehearing. 


If a coemployee doctor provides medical 
services to an employee other than those con- 
templated by doctor’s employment and in so 
doing is not acting for the employer, he or she 
no longer enjoys the immunity from suit which 
workers’ compensation statute creates for acts 
of coemployees which are within scope of their 
employment. West's Ann.Cal.Labor Code 
§§ 3601, 3602. 

Hendy v. Losse, 819 P.2d 1, 1 Cal.Rptr.2d 

543, 54 Cal.3d 723, as modified on denial 
of rehearing. 
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For purposes of workers’ compensation 
statute prohibiting employee actions against 
coemployees for injuries they cause when acting 
within scope of their employment, a coemployee 
who performs duties beyond those incidental to 
employment may nonetheless be engaged in 
active service for the employer, and be acting 
within “scope of employment.’ West's 
Ann.Cal.Labor Code § 3601. 

Hendy v. Losse, 819 P.2d 1, 1 Cal.Rptr.2d 

543, 54 Cal.3d 723, as modified on denial 
of rehearing. 


Cal. 1987. An employee could not main- 
tain a civil action in courts for intentional 
infliction of emotional distress against his em- 
ployer and fellow employee when conduct com- 
plained of had caused total, permanent, mental 
and physical disability compensable under 
workers’ compensation law. 

Cole v. Fair Oaks Fire Protection Dist., 729 

P.2d 743, 233 Cal.Rptr. 308, 43 Cal.3d 
148, rehearing denied. 


Cal. 1980. Because a coemployee’s statu- 
tory immunity defense does not determine the 
merits of the claim, i. e., the coemployee’s 
negligence, the statutory defense is personal and 
cannot absolve the coemployee’s general em- 
ployer from liability for such negligence on a 
theory of respondeat superior. West's Ann.La- 
bor Code, 8§ 3601(a), 3852. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


Cal. 1965. Employee whose automobile 
struck coemployee in employer's parking lot 
after work was liable to coemployee since the 
employee was not engaged in any active service 
for employer and was not acting in “scope of 
his employment’, even though coemployee had 
received workmen's compensation — benefits. 
West's Ann.Labor Code, §§ 3600, 3601, 3852. 

Saala v. McFarland, 403 P.2d 400, 45 Cal. 

Rptr. 144, 63 Cal.2d 124. 


Words “acting within scope of his employ- 
ment’’ in statute making workmen's compensa- 
tion exclusive remedy against fellow workman 
should be construed in light of statutory pur- 
pose so as not to extend immunity beyond 
respondeat superior situations. West’s Ann.La- 
bor Code, § 3601. 

Saala v. McFarland, 403 P.2d 400, 45 Cal. 

Rptr. 144, 63 Cal.2d 124. 


Cal. 1954. An employee, injured in course 
of employment by negligence of his employer's 
agent, may recover damages from the agent in a 
civil action, since agent is considered a third 
person or a person other than employer under 
Workmen's Compensation Law. West's 
Ann.Labor Code, § 3852 et seq. 

Thompson v. Lacey, 267 P.2d 1, 42 Cal.2d 

443, 


Cal.App. 1 Dist. 1999. Workers’ compen- 
sation was former employee’s exclusive remedy 
against county for assault and battery allegedly 
committed against him by coworker, even if 
coworker was acting within scope of his em- 
ployment; while coworker was subject to tort 
liability under exception to exclusivity provi- 
sions, relevant statutes barred use of respondeat 
superior doctrine to extend that exception to 
county, instead requiring positive misconduct 
on county’s part. West's Ann.Cal.Labor Code 
§§ 3601(a)(1), (b), 3602(b)(1). 

Fretland v. County of Humboldt, 82 Cal. 

Rptr.2d 359, 69 Cal.App.4th 1478. 


Cal.App. 1 Dist. 1996. Dual capacity ex- 
ception to exclusivity provision of workers’ 
compensation statute was not applicable to al- 
low hospital employee to bring suit against 
hospital for medical malpractice arising from 
nerve injury suffered by employee while volun- 
tarily undergoing medical treatment by hospital 
for “needle stick,’’ pursuant to protocol put in 
place by hospital for treating employee expo- 
sure to blood or bodily fluids; in personally 
treating employee, hospital was fulfilling its 
obligation under protocol as her employer, not 
as her medical care provider, and in electing to 
receive treatment from hospital, she was exer- 
cising right given to her as benefit of her em- 
ployment. West's Ann.Cal.Labor Code 
§ 3602(a). 

Alander v. VacaValley Hospital, 57 Cal. 

Rptr.2d 40, 49 Cal.App.4th 1298, review 
denied. 


Cal.App. 1 Dist. 1983. Where employee's 
injuries have been found noncompensable in 
workers’ compensation proceeding, sound prin- 
ciples of law authorize a civil suit for damages 
against his employer or coemployees. West's 
Ann.Cal.Labor Code §§ 3201 et seq., 3601(a)(1- 
3) 

Iverson v. Atlas Pacific Engineering, 191 

Cal.Rptr. 696, 143 Cal.App.3d 219. 


Employee's causes of action against em- 
ployer and fellow employee for intentional in- 
fliction of emotional distress were not barred by 
exclusivity provision of Workers’ Compensation 
Act, where injuries had been found noncom- 
pensable in workers’ compensation proceeding. 
West's Ann.Cal.Labor Code §§ 3201 et seq., 
3601(a)(1-3). 

Iverson v. Atlas Pacific Engineering, 191 

Cal.Rptr. 696, 143 Cal.App.3d 219. 


Where intentional physical acts of fellow 
employee, ratified by employer, allegedly caused 
harm noncompensable under Workers’ Com- 
pensation Act, primarily emotional in nature, 
exclusive remedy provisions did not preclude 
civil claims against employer and fellow em- 
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ployee. West's Ann.Cal.Labor Code §§ 3201 et 
seq., 3601(a)(1-3). 
Iverson v. Atlas Pacific Engineering, 191 
Cal.Rptr. 696, 143 Cal.App.3d 219. 


Cal.App. 1 Dist. 1979. Exclusive remedy 
provisions of the Workers’ Compensation Act 
barred employee's civil action against his em- 
ployer and fellow employees for intentional in- 
fliction of emotional distress where physical 
illness and disability accompanied the emotion- 
al distress. West's Ann.Labor Code, § 3200 et 
seq. 

Ankeny v. Lockheed Missiles and Space 

Co., 151 Cal.Rptr. 828, 88 Cal.App.3d 
531. 


Cal.App. 1 Dist. 1975. It is only a fellow 
employee's acts of ordinary negligence within 
the scope of his employment which clothe him 
from immunity from civil suit and where the act 
or omission is not so categorized, the coworker 
may recover from the fellow employee even 
though both were in a position where compen- 
sation might be awarded for an injury because 
each was enjoying benefits furnished by the 
employer which arose out of the course of 
employment. West’s Ann.Labor Code, 8§ 3600, 
3601. 

Magliulo v. Superior Court, 121 Cal.Rptr. 

621, 47 Cal.App.3d 760. 


Cal.App. 2 Dist. 1993. Workers’ compen- 
sation statute’s dual capacity provision did not 
bar injured employee from bringing third-party 
premises liability action against property own- 
ers who owned stock in corporate employer; 
fact that property owners had interest in corpo- 
ration’s stock did not make them employers of 
injured employee. West's Ann.Cal.Labor Code 
§§ 3602(a), 3852. 

Miller v. King, 24 Cal.Rptr.2d 284, 19 Cal. 

App.4th 1732, review denied. 


Cal.App. 2 Dist. 1993. Immunity of negli- 
gent vehicle operator under Workers’ Compen- 
sation Act does not insulate vehicle owner who 
is neither plaintiff's employer nor coemployee 
from liability under statute providing that vehi- 
cle owner is liable to person injured through 
negligent operation of such vehicle by permis- 
sive user; since owner's liability does not arise 
from operator's status or liability, defenses ap- 
plicable to operator are not available to owner. 
West’s Ann.Cal.Vehicle Code § 17150. 

Galvis v. Petito, 16 Cal.Rptr.2d 560, 13 

Cal.App.4th 551, rehearing denied, and 
review denied. 


Cal.App. 2 Dist. 1988. Supervisor was not 
liable for employer's failure to notify employee 
of employment termination which triggered 
statutory right to convert group health insur- 
ance coverage to individual policy, both because 
of the prohibition in the Workers’ Compensa- 


tion Law of actions against employees for non- 
willful injuries, and because of the statutory 
mandate that the employer give notice of con- 
version rights. West's Ann.Cal.Health & Safety 
Code § 1373.6; West's  Ann.Cal.Ins.Code 
§§ 12687, 12689; West's Ann.Cal.Labor Code 
§§ 2800.2, 3601. 

Potter v. Arizona So. Coach Lines, Inc., 248 

Cal.Rptr. 284, 202 Cal.App.3d 126. 


Cal.App. 2 Dist. 1984. Circumstance that 
fight between supervisor and employee arose at 
work place did not, of itself, bar civil action 
between coworkers. 

Carlson v. Wald, 199 Cal.Rptr. 10, 151 

Cal.App.3d 598. 


Cal.App. 2 Dist. 1972. A fellow employee 
who injures another while acting within scope 
of his employment is immune to suit in any 
form absent a finding of wilful or reckless 
misconduct. West's Ann.Labor Code, § 3601. 

Hoffman v. Rogers, 99 Cal.Rptr. 455, 22 

Cal.App.3d 655. 


Cal.App. 2 Dist. 1970. | Where _ plaintiff's 
employment posed an inherent health hazard 
and his employer provided annual medical ex- 
aminations including a chest X-ray and exami- 
nations for mutual benefit and convenience of 
both employer and employee, any aggravation 
of preexisting illness of plaintiff allegedly result- 
ing from negligent diagnostic treatment which 
failed to diagnose progressive inflammatory in- 
filtrate of the right apex and progression of 
active tuberculosis of right upper lobe was com- 
pensable under workmen's compensation law, 
and plaintiff was not entitled to recover dam- 
ages from employer and allegedly negligent fel- 
low employee. West's Ann.Labor Code, § 3600. 

Wickham v. North American Rockwell 

Corp., 87 Cal.Rptr. 563, 8 Cal.App.3d 
467. 


Cal.App. 3 Dist. 1987. Provision of Work- 
ers’ Compensation Act, which allows one em- 
ployee to maintain action against another em- 
ployee for damages arising out of employee's 
intoxication does not authorize employee's ac- 
tion against employer, as statute specifically 
excludes employer's liability under such circum- 
stances. West's Ann.Cal.Labor Code 
§ 3601(a)(2). 

Childers v. Shasta Livestock Auction Yard, 

Inc., 235 Cal.Rptr. 641, 190 Cal.App.3d 
OZ: 


Cal.App. 3 Dist. 1970. Statute specifying 
conditions under which an action can be 
brought against fellow employee limits fellow 
employee's liability for ordinary negligence 
within the scope of employment West's 
Ann.Labor Code, § 3601. 

Pacific Gas & Elec. Co. v. Morse, 86 Cal. 

Rptr. 7, 6 Cal.App.3d 707. 
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Cal.App. 3 Dist. 1968. Provision of the La- 
bor Law defining an “employer” as including 
every person having direction, management, 
control, or custody of any place of employment 
does not circumscribe the common-law reme- 
dies that are preserved by the Workmen's Com- 
pensation Law, and supervisory employee may 
be an “employer” and subject to Labor Law 
relating to standards of care and at same time 
remain a fellow employee for purposes of com- 
mon-law liability preserved by the Workmen's 
Compensation Law. West's Ann.Labor Code, 
§§ 3601, 6304. 

Breceda v. Gamsby, 72 Cal.Rptr. 832, 267 

Cal.App.2d 167. 


Defendant, who was a fellow employee of 
plaintiff, was not liable for work-induced injury 
to plaintiff, if injury was result of mere negli- 
gence. West's Ann.Labor Code, § 3601(a). 

Breceda v. Gamsby, 72 Cal.Rptr. 832, 267 

Cal.App.2d 167. 


“Reckless disregard’ within meaning of 
provision of Workmen’s Compensation Law that 
it is not the exclusive remedy when injury is 
proximately caused by act of fellow employee 
which evinces a “reckless disregard’’ of injured 
employee and calculated and conscious willing- 
ness to permit injury means an affirmative and 
knowing disregard of consequences. West's 
Ann.Labor Code, § 3601(a) (3). 

Breceda v. Gamsby, 72 Cal.Rptr. 832, 267 

Cal.App.2d 167. 


Cal.App. 3 Dist. 1955. Heirs of sheriff, 
who was killed in accident involving county 
owned automobile driven by deputy sheriff 
while sheriff and deputy sheriff were acting 
within scope of their employment as employees 
of county, could maintain action against deputy 
sheriff for death of sheriff, even though county 
might be protected from suit by the Workmen's 
Compensation Act. West's Ann.Gov.Code, 
§ 1981; West's Ann.Labor Code, §§ 3351(b), 
3852. 

Singleton v. Bonnesen, 280 P.2d 481, 131 

Cal.App.2d 327. 


Fact that sheriff, who was killed in accident 
involving county owned automobile driven by 
deputy sheriff while sheriff and deputy sheriff 
were acting within scope of their employment 
as employees of county, was the superior officer 
of the deputy sheriff would not constitute a 
defense to action by heirs of sheriff against 
deputy sheriff for death of sheriff. West's Ann. 
Gov.Code, § 1981; West’s Ann.Labor Code, 
§§ 3351(b), 3852. 

Singleton v. Bonnesen, 280 P.2d 481, 131 

Cal.App.2d 327. 


Cal.App. 4 Dist. 1995. Coemployees were 
immune from negligence liability for injuries 
suffered by employee as result of coemployees’ 


prank, under statute providing workers’ com- 
pensation as exclusive remedy against coem- 
ployee ‘‘acting within the scope of his or her 
employment”; since pranks and practical jokes 
were specifically condoned by employer as 
means of building employee morale, coemploy- 
ees were acting within scope of their employ- 
ment when they engaged in prank. West's 
Ann.Cal.Labor Code § 3601. 

Oliva v. Heath, 41 Cal.Rptr.2d 613, 35 Cal. 

App.4th 926. 


Cal.App. 4 Dist. 1979. | Where employer 
had scheduled service department personnel 
meeting for 5 p. m. and shortly before that time 
plaintiff mechanic was on his way from wash- 
room to work area as defendant superintendent 
was attempting to drive his personally owned 
van onto lube hoist, whereon van went over 
lube rack and pinned plaintiff against work 
bench, causing severe injuries, and employer 
had authorized supervisor to use shop equip- 
ment and facilities to service his own vehicle as 
part of his compensation, the supervisor was 
“acting within the scope of his employment” 
and, hence, was entitled to immunity from lia- 
bility, as provided by Workers’ Compensation 
Law. West's Ann.Labor Code, § 3601. 

Brittell v. Young, 153 Cal.Rptr. 387, 90 

Cal.App.3d 400. 


Fact that an employee receives a personal 
benefit does not per se take his activity out of 
the scope of employment, for purposes of exclu- 
sive remedy provisions of compensation act, if 
there is also some benefit to the employer. 
West’s Ann.Labor Code, § 3601. 

Brittell v. Young, 153 Cal.Rptr. 387, 90 

Cal.App.3d 400. 


Cal.App. 4 Dist. 1977. Provisions of Work- 
ers’ Compensation Law foreclosed plaintiff from 
suing his employer for injuries sustained while 
assisting in servicing of printing press and, 
assuming that repair specialist sent by defen- 
dant to service press became a special employee 
of plaintiff's employer, thereby becoming a 
coemployee of plaintiff, plaintiff was foreclosed 
from suing repair specialist as well, but in 
absence of an employment relationship between 
plaintiff and defendant, plaintiff's right to main- 
tain his action against defendant remained in- 
tact whether or not a special employment rela- 
tionship between repair specialist and plaintiff's 
employer existed. West’s Ann.Labor Code, 
§§ 3601, 3602, 3852. 

Campbell v. Harris-Seybold Press Co., 141 

Cal.Rptr. 55, 73 Cal.App.3d 786. 


Cal.App. 4 Dist. 1970. Coemployee of de- 
ceased state employees was within the statute 
extending civil immunity to negligent coem- 
ployees with respect to death of decedents in 
automobile accident involving state-owned au- 
tomobile being driven by coemployee, even if 
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coemployee was a supervisory employee and 
fell within the definition of ‘‘statutory employ- 
ers.’ West's Ann.Labor Code, §§ 6302, 6304, 
6400. 
Cole v. State of California, 90 Cal.Rptr. 74, 
11 Cal.App.3d 671. 


Negligence or gross negligence is not suffi- 
cient to meet requirement of statute affording 
an exception to the civil immunity granted neg- 
ligent coemployees in case employee conducts 
himself in a wanton and reckless manner and 
such a way as to evince a reckless disregard for 
safety of others and to show a calculated and 
conscious willingness to permit injury or death. 
West's Ann.Labor Code, § 3601(a) (3). 

Cole v. State of California, 90 Cal.Rptr. 74, 

11 Cal.App.3d 671. 


Cal.App. 4 Dist. 1963. The phrase “‘scope 
of employment” is used in statute to designate 
the sphere of activity encompassed within the 
provisions thereof which make the right to re- 
cover workmen's compensation the exclusive 
remedy available to injured employee for com- 
pensable injury caused by negligence of co- 
employee; identifies nature of act of co-employ- 
ee causing injury and not nature of injury sus- 
tained as result of that act; and must be inter- 
preted accordingly. West’s Ann.Labor Code, 
§ 3601. 

MclIvor v. Savage, 33 Cal.Rptr. 740, 220 

Cal.App.2d 128. 


A determination of issue as to whether 
employee was acting within scope of his em- 
ployment involves a consideration of many fac- 
tors including, among others, whether his con- 
duct was authorized by his employer, either 
expressly or impliedly; nature of employment, 
its object and duties imposed thereby; whether 
employee was acting in discharge thereof; 
whether his conduct occurred during perfor- 
mance of service for benefit of employer, either 
directly or indirectly, or of himself, or of anoth- 
er person; whether his conduct, even though 
not expressly or impliedly authorized, was inci- 
dental event connected with his assigned work; 
and many other things besides time and place of 
performance of his duties as employee. West's 
Ann.Labor Code, §§ 3600, 3601. 

MclIvor v. Savage, 33 Cal.Rptr. 740, 220 

Cal.App.2d 128. 


Ordinarily the person going to or coming 
from work is not acting within scope of his 
employment; however, an application of this 
general rule necessarily requires a precedent 
determination as to when and where his work 
begins or ends, and involves a consideration of 
many factors. West's Ann.Labor Code, §8 3600, 
3601. 

MclIvor v. Savage, 33 Cal.Rptr. 740, 220 

Cal.App.2d 128. 


The phrase “scope of employment” is not 
used in the exclusive remedy provision of the 
workmen's compensation law to characterize 
the injury sustained by an employee but rather 
to characterize the act which was the cause of 
such injury; on the other hand, the phrase 
“arising out of and in course of employment” is 
used in the liability for compensation provision 
of the law to designate the type of injury for 
which compensation is paid; the phrase ‘‘scope 
of employment” in the exclusive remedy provi- 
sion does not have the meaning carried by the 
phrases “‘course of employment” or “‘arising out 
of and in course of employment” as used in the 
liability for compensation provision of the law. 
West's Ann.Labor Code, 8§ 3600, 3601. 

MclIvor v. Savage, 33 Cal.Rptr. 740, 220 

Cal.App.2d 128. 


The exclusive remedy provision of the 
workmen's compensation law does not foreclose 
an action by an employee against a co-employee 
for injuries sustained by former as result of 
negligent conduct of latter merely because inju- 
ries sustained were compensable under the law. 
West's Ann.Labor Code, § 3601. 

Mclvor v. Savage, 33 Cal.Rptr. 740, 220 

Cal.App.2d 128. 


Cal.App. 5 Dist. 1973. Provision of Labor 
Code providing that where conditions of com- 
pensation exist, the right to recover such com- 
pensation is, except as specified, exclusive rem- 
edy but that injured employee can maintain 
personal injury action against fellow employee 
for wilful and unprovoked physical act of ag- 
gression, intoxication of the other or acts evinc- 
ing reckless disregard for safety of other, did 
not establish or create a new right or cause of 
action in the injured employee but rather se- 
verely limited a preexisting right to freely sue a 
fellow employee for damages. West’s Ann.La- 
bor Code, 8§ 3601, 3601(a)(1-3). 

Miner v. Superior Court, 106 Cal.Rptr. 416, 

30 Cal.App.3d 597. 


Legislative committee’s comment, to provi- 
sion of Tort Claims Act that nothing therein was 
to be construed to impliedly repeal any provi- 
sion of workmen’s compensation statutes, that 
Tort Claims Act had no effect on rights under 
Workmen's Compensation Act related to rights 
to workmen’s compensation and not to right of 
one employee to sue a fellow employee for 
damages, the latter right not having had its 
origin in the act. West's Ann.Gov.Code, 
§ 814.2; West’s Ann.Labor Code, §8§ 3601, 
3601(a)(1-3). 

Miner v. Superior Court, 106 Cal.Rptr. 416, 

30 Cal.App.3d 597. 


Law Rev. 1965. 
personal liability. 
6 Santa Clara L. 100. 


Negligent co-employee's 
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€=2169. —— Vessel. 


C.D.Cal. 1976. Under Longshoremen’s 
and Harbor Workers’ Compensation Act, court 
could not utilize common-law principles of neg- 
ligence to hold shipowner vicariously liable for 
negligence of longshoremen’s stevedore compa- 
ny employer. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 5(b) as amended 
33 U.S.C.A. § 905(b). 

Teofilovich v. D’Amico Mediterranean/Pa- 

cific Line, 415 F.Supp. 732. 


Standard of care under 1972 addition to 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act is the same federal maritime common 
law applicable before 1972 addition. Long- 
shoremen’s and Harbor Workers’ Compensation 
Act, § 1 et seq. as amended 33 U.S.C.A. § 901 et 
seq. 

Teofilovich v. D’Amico Mediterranean/Pa- 

cific Line, 415 F.Supp. 732. 


C.D.Cal. 1975. Exclusive remedy provi- 
sions of the Longshoremen’s and Harbor Work- 
ers’ Compensation Act do away with all unsea- 
worthiness claims brought by a longshoreman 
and, while reaffirming liability of vessel to long- 
shoreman for negligence, deny to vessel a cause 
of action for indemnity against the longshore- 
man’s employer. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 5(b) as amended 
33 U.S.C.A. § 905(b). 

Streatch v. Associated Container Transp., 

Lich, SE IE Sujpyey, GSS; BY AIL IR. Teel. 
aval 


Words “exclusive of all other remedies,” 
within exclusive remedy provisions of Long- 
shoremen’s and Harbor Workers’ Compensation 
Act, apply only to remedies against vessel owner 
qua vessel owner; other causes of action which 
longshoreman might have against vessel owner 
based on other theories, which causes of action 
he would have if similarly injured in nonmari- 
time employment ashore, are not affected. 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act, § 5(b) as amended 33 U.S.C.A. 
§ 905(b). 

Streatch v. Associated Container Transp., 

Ltd., 388 F.Supp. 935, 29 A.L.R. Fed. 
WI 


N.D.Cal. 1978. After passage of 1972 
amendments to Longshoremen’s and Harbor 
Workers’ Compensation Act, longshoreman 
could not maintain negligence action against his 
employer, who was also vessel owner, to recov- 
er damages for injuries incurred during course 
of employment. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 5(a, b) as amend- 
ed 33 U.S.C.A. § 905(a, b). 

Baker v. Pacific Far East Lines, Inc., 451 

F.Supp. 84. 


Congress, in enacting the 1972 Amend- 
ments to the Longshoremen’s and Harbor 
Workers’ Compensation Act intended to restore 
the exclusive liability provisions to their original 
meaning. Longshoremen’s and Harbor Work- 
ers’ Compensation Act, § 5(a) as amended 33 
U.S.C.A. § 905(a). 

Baker v. Pacific Far East Lines, Inc., 451 

F.Supp. 84. 


The 1972 Amendments to the Longshore- 
men’s and Harbor Workers’ Compensation Act, 
which replaced unseaworthiness actions with a 
third party negligence cause of action, were not 
intended to create a new form of direct employ- 
ee versus employer cause of action. Longshore- 
men’s and Harbor Workers’ Compensation Act, 
§ 5(b) as amended 33 U.S.C.A. § 905(b). 

Baker v. Pacific Far East Lines, Inc., 451 

F.Supp. 84. 


N.D.Cal. 1957. Longshoreman, employee 
of another, was entitled to maintain suit against 
shipowner for injuries occurring on ship while 
unloading same, regardless of fact that ship- 
owner as contractor was the statutory guarantor 
of compensation benefits to longshoreman by 
virtue of statute providing that contractor shall 
be liable for payments of compensation to em- 
ployees of subcontractor unless subcontractor 
has secured such payment. Longshoremen’s and 
Harbor Workers’ Compensation Act, §§ 1 et 
seq., 4, 33, 33 U.S.C.A. §§ 901 et seq., 904, 933. 

De Vincenzi v. Waterman S.S. Corp., 156 

F.Supp. 481. 


Cal.App. 1 Dist. 1985. While maritime tort 
actions, including wrongful death, based on 
negligence or unseaworthiness may be brought 
under general maritime law, employee covered 
by provisions of Longshoremen’s and Harbor 
Workers’ Compensation Act may not bring neg- 
ligence action for work-related injuries against 
employer and is barred from bringing damage 
action based on unseaworthiness against either 
employer or third party. Longshoremen’s and 
Harbor Workers’ Compensation Act, §§ 1 et 
seq., 5(a, b), as amended, 33 U.S.C.A. §§ 901 et 
seq., 905(a, b). 

Seide v. Bethlehem Steel Corp., 215 Cal. 

Rptr. 629, 169 Cal.App.3d 985. 


Cal.App. 1 Dist. 1984. A longshoreman or 
harbor worker may maintain an action for dam- 
ages against a vessel if injury results from 
negligence on part of shipowner, but if the 
negligent party is the stevedore or other inter- 
mediate employer, then the longshoreman or 
harbor worker is entitled only to compensation 
under Longshoremen’s and Harbor Workers’ 
Compensation Act. Longshoremen’s and Har- 
bor Workers’ Compensation Act, § 1 et seq., 33 
U.S.C.A. § 901 et seq. 

Stance v. Jackson, 202 Cal.Rptr. 480, 155 

Cal.App.3d 838. 
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Cal.App. 2 Dist. 1976. Legislative intent in 
enacting 1972 amendments to federal Long- 
shoremen's and Harbor Workers’ Compensation 
Act was to preserve longshoreman’s action for 
negligence against vessel based on federal and 
not local state standards. Longshoremen’s and 
Harbor Workers’ Compensation Act, §§ 3-5, 33 
U.S.C.A. 8§ 903-905. 

Kelleher v. Empresa Hondurena De Va- 

pores, S., 129 Cal.Rptr. 32, 57 Cal.App.3d 


ave 


Under 1972 amendments to Longshore- 
men’s and Harbor Workers’ Compensation Act, 
primary burden of providing safe place and 
equipment for longshoreman’s work is placed 
on stevedore company with ship and its owner 
relieved of that obligation except for warning 
against dangerous defects which stevedore and 
longshoremen cannot, with exercise of reason- 
able care in light of their expertise, discover or 
reasonably be expected to protect against. 
Longshoremen’'s and Harbor Workers’ Compen- 
sation Act, §§ 3-5, 5(b), 33 U.S.C.A. §§ 903-905, 
905(b). 

Kelleher v. Empresa Hondurena De Va- 

pores, S., 129 Cal.Rptr. 32, 57 Cal.App.3d 
52. 


Cal.App. 2 Dist. 1976. Longshoremen’s 
and Harbor Workers’ Act, as amended in 1972, 
was intended to relieve vessels of liability to 
longshoremen for damage under admiralty doc- 
trine of unseaworthiness, and of liability to 
stevedores employed directly by vessel for dam- 
age caused by negligence of other stevedores, 
but was not intended to relieve vessel of liability 
to longshoremen employed by independent con- 
tractors for damage proximately caused by ves- 
sel’s own negligence as defined and expressed 
by principles of common law, including princi- 
ples relating to independent contractors. Long- 
shoremen’s and Harbor Workers’ Compensation 
Act 35, 33 U.S.C:A53'905: 

Johnson v. Canadian Transport Co., 127 

Cal.Rptr. 72, 54 Cal.App.3d 827. 


Where stevedore had been employed as 


independent contractor by corporate owner of 


merchant vessel, and longshoreman, who was 
employed by stevedore, was injured while work- 
ing at harbor berth, Longshoremen’s and Har- 
bor Workers’ Compensation Act, as amended in 
1972, did not relieve vessel owner of liability to 
longshoreman for its own negligence, as defined 
and expressed by principles of common law, 
even though longshoreman’s injuries may have 
also been caused in part by negligence of steve- 
dore. Longshoremen’s and Harbor Workers’ 
Compensation Act, § 5, 33 U.S.C.A. § 905. 

Johnson v. Canadian Transport Co., 127 

Cal.Rptr. 72, 54 Cal.App.3d 827. 


Law Rev. 1977. The injured longshoremen 
v. The shipowner after 1972: business invitees, 
land-based standards and assumption of risk. 
PRM SERS AIE lls ZAZA 


Law Rev. 1960. A new look at the ship- 
owner's right-over for shipboard injuries. 
WOES Termes Ly 


©2170. Liability of third person dependent on 
place of injury. 


Library references 
C.J.S. Workmen's Compensation § 986. 


2. ELECTION OF REMEDIES. 
2171. In general. 


Library references 
C.J.S. Workmen’s Compensation § 987. 


Cal.App. 2 Dist. 1995. Although injured 
worker who obtains workers’ compensation 
may not sue general contractor for peculiar 
risk, such worker may sue general for specific, 
nondelegable duties in certain cases. 

Felmlee v. Falcon Cable TV, 43 Cal.Rptr.2d 

158, 36 Cal.App.4th 1032, as modified. 


©2172-2175. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Workmen's Compensation. 


2174. Form and requisites of election of 
compensation. 


©2176. —— Notice of election. 


Law Rev. 1962. Notice of suit by employee 
or employer. 
37 S.Bar J. 748. 


2177. —— Agreement, 
lease. 


Cal. 1957. A workman is entitled to re- 
ceive compensation benefits prescribed by stat- 
ute without jeopardizing his right to proceed 
against third party tort-feasor; and this is so 
even though third party’s negligent activity was 
joint with that of employer and even though 
employee accepts, in compromise of compensa- 
tion claim, a lesser sum than amount which 
Commission would award. West's Ann.Labor 
Code, § 3852 et seq. 

Lamoreux v. San Diego & Arizona Eastern 

Ry. Co., 311 P.2d 1, 48 Cal.2d 617. 


settlement, or re- 


If workman was acting in course of his 
employment when he was killed, release of all 
causes of action against employer would do no 
more than give employer what he would be 
entitled to by operation of law upon finding that 
injury was compensable as industrial injury; 
and third party would not be released by fact 
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that compromise agreement, in addition to re- 
leasing compensation claim, also released em- 
ployer from all causes of action arising from 
injury. West’s Ann.Labor Code, § 3852 et seq. 
Lamoreux v. San Diego & Arizona Eastern 

Rye Comolli 2dals 48i@al2diewi. 


©2178-2179. For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


@=2180. —— Accepting payment in general. 


Cal. 1972. Where employer’s workmen's 
compensation insurer was “‘person other than 
the employer’ with respect to intentional torts 
allegedly committed against employee during 
investigation of employee’s claim, employee's 
acceptance of workmen’s compensation benefits 
for the injuries arising out of the alleged torts 
did not constitute an election of remedies; dis- 
approving Carter v. Superior Court, 142 Cal. 
App. 350, 298 P.2d 598. 

Unruh vy. Truck Insurance Exchange, 498 

P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 
616. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 

C.J.S. Workmen’s Compensation. 


2181-2187. 


3. RIGHT OF EMPLOYER OR INSURER TO REMEDY OF 
EMPLOYEE OR EMPLOYEE’S REPRESENTATIVE. 


2188. In general. 


Library references 


C.J.S. Workmen’s Compensation § 992 et 
seq. 


C.A.9 (Cal.) 1983. Employer had indem- 
nity cause of action against third-party tort- 
feasors, the vessel owners, for all sums paid 
employee pursuant to award of compensation 
under Longshoremen’s and Harbor Workers’ 
Compensation Act. Longshoremen’s and Har- 
bor Workers’ Compensation Act, §§ 1 et seq., 
5(a, b), 33, as amended, 33 U.S.C.A. §§ 901 et 
Seq 05 (au) Osa. 

Crescent Wharf & Warehouse Co. v. Barra- 

cuda Tanker Corp., 696 F.2d 703. 


Cal. 1977. In the event that employee does 
not sue negligent third party, employer may 
bring action against the negligent third party to 
recover damages which the third party owes to 
both the employer and the employee. West's 
Ann.Labor Code, §§ 3852-3854, 3859. 

County of San Diego v. Sanfax Corp., 568 

P.2d 363, 140 Cal.Rptr. 638, 19 Cal.3d 
862. 


Cal. 1961. Employer obligated to pay 
compensation to his employee may recover 
amount expended against negligent third party 


by bringing action directly against third party, 
join as party plaintiff or intervene in employee's 
action, or allow employee to prosecute action 
himself and subsequently apply for first lien 
against amount of employee’s judgment, less 
allowance for litigation expenses and attorney's 
fees. West's Ann.Labor Code, §§ 3601, 3852, 
3853, 3856(b). 

Witt v. Jackson, 366 P.2d 641, 17 Cal.Rptr. 

369,57 Cal.2d.5i7- 


Cal.App. 1 Dist. 2001. A workers’ compen- 
sation insurer may sue a third party tortfeasor 
directly and it may also apply for reimburse- 
ment from an employee’s recovery against the 
third party. 

Hughes v. Argonaut Ins. Co., 

Rptr.2d 877, 88 Cal.App.4th 517. 


105 Cal. 


Cal.App. 1 Dist. 1996. Espinoza approach 
applies in determining proper allocation of 
workers’ compensation benefits under Proposi- 
tion 51, such that workers’ compensation bene- 
fits are to be allocated between economic and 
noneconomic damages in same proportions as 
those damages are awarded by trier of fact; 
under Proposition 51, tort defendant remains 
jointly and severally liable for plaintiff's eco- 
nomic damages, but defendant's liability for 
noneconomic damages is limited to its propor- 
tionate share of fault. West's Ann.Cal.Civ.Code 
§ 1431.2(a). 

Torres v. Xomox Corp., 56 Cal.Rptr.2d 455, 

49 Cal.App.4th 1, review denied. 


Cal.App. 1 Dist. 1991. Employer did not 
have a cause of action under general negligence 
principles to recover damages for increased 
workers’ compensation insurance premiums 
and lost profits caused by negligent injury to its 
employee under workers’ compensation statute 
giving employer right of indemnity for total 
amount of workers’ compensation, and dam- 
ages for which third-party tort-feasor is liable, 
“including all salary, wage, pension, or other 
emolument paid to the employee’; increase in 
insurance premiums was not “compensation” 
or an “‘emolument”’ within meaning of statute. 
West’s Ann.Cal.Labor Code § 3852. 

Fischl v. Paller & Goldstein, 282 Cal.Rptr. 

802, 231 Cal.App.3d 1299, rehearing de- 
nied, and review denied. 


Cal.App. 1 Dist. 1975. For purposes of 
statutes giving employer right to recover from 
third party for compensation and special dam- 
ages paid to employee who suffered injury or 
death as result of acts of third party or to obtain 
lien against amount of judgment against such 
third party obtained by employee, employee’s 
settlement with third-party tort-feasor is neces- 
sarily treated as a judgment. West’s Ann.Labor 
Code, §§ 3852, 3856(b), 3860(b). 

Harvey v. Boysen, 123 Cal.Rptr. 740, 50 

Cal.App.3d 756. 
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Where employer is required to provide fi- 
nancial benefits to workman because of disabili- 
ty brought about by third party's negligence, 
employer, and not workman, is statutorily enti- 
tled, at least ultimately, to recover value of such 
benefits from tort-feasor. West’s Ann.Labor 
Code, § 3852. 

Harvey v. Boysen, 123 Cal.Rptr. 740, 50 

Cal.App.3d 756. 


Allowing employee to receive workmen's 
compensation benefits paid because of disability 
brought about by third party’s negligence, and 
to retain all amounts received from third party, 
will not be permitted. West’s Ann.Labor Code, 
§§ 3852, 3856(b). 

Harvey v. Boysen, 

Cal.App.3d 756. 


123 Cal.Rptr. 740, 50 


Cal.App. 1 Dist. 1962. Because covered 
employer is not liable in tort to injured employ- 
ee, statute permitting contribution between 
judgment joint tortfeasors only has no applica- 
tion as between covered employer and third 
party tortfeasors, as employee’s remedy under 
Workmen's Compensation Act is exclusive and 
he could not recover judgment in personal inju- 
ry action against employer whether singly or 
with other tortfeasors. West's Ann.Code Civ. 
Proc. §§ 875-880; West’s Ann.Labor Code, 
§ 3201 et seq. 

Chick v. Superior Court In and For City 

and County of San Francisco, 25 Cal. 
Rptr. 725, 209 Cal.App.2d 201. 


Cal.App. 1 Dist. 1954. Where _tort-feasor 
injures an employee, employer or compensation 
carrier has claim against tort-feasor for amount 
of compensation paid employee as a result of 
such tortious injury, and such claim may be 
asserted by employer or carrier by bringing an 
independent action, by joining in action brought 
by employee, or by abstaining from suit and 
claiming a lien against judgment recovered by 
employee. West's Ann.Labor Code, 88 3852- 
3855. 

Quisenberry v. Rulison, 277 P.2d 57, 129 

Cal.App.2d 268. 


Cal.App. 2 Dist. 2000. An employer who 
pays workers’ compensation benefits to an em- 
ployee may sue a third party in order to recover 
a sum equivalent to the benefits which the 
employer must provide the employee, if the 
third party, and not the employer, is responsible 
for the employee's injury. West's Ann.Cal.La- 
bor Code § 3852. 

Garofalo v. Princess Cruises, Inc., 102 Cal. 

Rptr.2d 754, 85 Cal.App.4th 1060. 


An employer may seek recovery from a 
third party tortfeasor who subsequently injures 
the employee in a non-industrial accident, if the 
employer thereby becomes obligated to pay ad- 


ditional compensation, such as medical benefits. 
West's Ann.Cal.Labor Code § 3852. 
Garofalo v. Princess Cruises, Inc., 102 Cal. 
Rptr.2d 754, 85 Cal.App.4th 1060. 


Workers’ compensation statutes governing 
employer and employee actions against third 
parties do not define the substantive law which 
determines whether an employee or an employ- 
er will in fact recover; instead, the substantive 
law which governs employer and employee ac- 
tions is usually the general tort law. West's 
Ann.Cal.Labor Code § 3852. 

Garofalo v. Princess Cruises, Inc., 102 Cal. 

Rptr.2d 754, 85 Cal.App.4th 1060. 


Cal.App. 2 Dist. 1992. Employee or em- 
ployer who sues third party is required to notify 
the other forthwith by personal service or certi- 
fied mail, and must file proof of service in the 
action, wiule a similar duty obtains where em- 
ployee settles with third party without filing 
lawsuit. West's Ann.Cal.Labor Code § 3853. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Employer is entitled to notice where third- 
party tort-feasor sued by employee raises issue 
of employer’s concurrent negligence; due pro- 
cess requires timely notice to employer to en- 
able it to defend charge and thereby protect its 
right to recoup benefits paid, since successful 
assertion of defense defeats employer's right of 
reimbursement. U.S.C.A. Const.Amends. 5, 14. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Notice given by employee to employer and 
its adjuster of employee's lawsuit against third 
party was not, as a matter of law, forthwith as 
statutorily required, where employee did not 
mail notice until 13 of the lawsuit’s 15 months 
had been spent, notice was not received by 
employer and its adjuster until one month be- 
fore mandatory settlement conference and ap- 
proximately two months before trial, and notice 
did not reach responsible individual at adjust- 
er’s office until four days before mandatory 
settlement conference and four weeks before 
trial date. West's Ann.Cal.Labor Code § 3853. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Even where Witt defense has not been 
raised by third party, there is no reason to 
impose duties of trustee on employee bringing 
action against third-party; requirement of time- 
ly notice of action, together with employer's 
right to intervene, sue in its own right, or 
impose its lien are sufficient to protect employ- 
er’s rights. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Cal.App. 2 Dist. 1992. Where automobile 
collision unrelated to employment allegedly ag- 
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gravated industrial injuries which employee had 
earlier incurred during course of employment, 
workers’ compensation carrier that assumed 
part of costs of personal injuries suffered by 
employee as consequence of collision—specifi- 
cally, medical expenses—succeeded at least in 
part to employee's claim for damages against 
person assertedly at fault in collision. West's 
Ann.Cal.Labor Code §§ 3852 et seq., 4600. 
Abdala v. Aziz, 4) Cal.Rptr.2d 130, 3 Cal. 
App.4th 369, review denied. 


To extent that damages which employee 
recovers from third party simply duplicate 
workers’ compensation benefits which employ- 
ee has already received from employer, employ- 
ee’s own recovery provides fund from which 
employer may draw. 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


Employer who assumes burden of paying 
benefits for all damages proximately related to 
industrial accident, including those caused by 
subsequent third-party tort-feasor, is entitled to 
seek reimbursement from party responsible for 
aggravation of industrial injuries, but employer 
may recover only to extent that tort injury 
exacerbated employee’s condition; that is, only 
to extent that compensation liability was in- 
creased by tort injury. 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


Cal.App. 2 Dist. 1971. An employer, or its 
carrier, which is obligated to pay compensation 
benefits to an injured employee without regard 
to negligence may seek recovery against a third 
party on the basis that such party also is liable 
without fault (i. e., negligence) pursuant to strict 


liability theories. West’s Ann.Labor Code, 
88 3600, 3850; West’s Ann.Insurance Code, 
§ 11662. 


Lewis v. American Hoist & Derrick Co., 97 
Cal.Rptr. 798, 20 Cal.App.3d 570. 


Cal.App. 2 Dist. 1963. Nature of employ- 
er's right of action under workmen's compensa- 
tion provision permitting employer who pays or 
becomes obligated to pay compensation or sala- 
ry in lieu thereof to sue third person who 
allegedly negligently injured employee is one for 
recovery of damages for injury to property. 
West's Ann.Labor Code, § 3852. 

Fidelity & Cas. Co. of New York v. McMur- 

ry, 32 Cal.Rptr. 243, 217 Cal.App.2d 767. 


Cal.App. 2 Dist. 1963. Employer who pays 
compensation may recover amount so expended 
against negligent third party by an independent 
action, by joining in the employee's action 
against the third party, or by claiming a lien 


upon the employee’s judgment. West's Ann.La- 
bor Code, §§ 3201 et seq., 3852, 3853, 3856(b). 
Tate v. Superior Court for Los Angeles 
County, 28 Cal.Rptr. 548, 213 Cal.App.2d 

238. 


Cal.App. 4 Dist. 1967. Employer is enti- 
tled to recover from third-party tort-feasor who 
injures an employee any compensation which 
employer paid to injured employee. West's 
Ann.Labor Code, § 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Cal.App. 6 Dist. 1997. Employer, or em- 
ployer’s workers’ compensation carrier, that has 
paid workers’ compensation benefits to employ- 
ee whose industrial injury was caused, in whole 
or in part, by third party’s negligence, may seek 
reimbursement for the benefits paid and for 
certain other expenses from third-party tort- 
feasor. 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 61 Cal.Rptr.2d 794, 53 Cal. 
App.4th 579. 


Where employer has paid workers’ compen- 
sation benefits to employee whose industrial 
injury was caused in part by negligence of third 
party and in part by negligence of employer, 
employer's reimbursement recovery is reduced 
proportionally. 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 61 Cal.Rptr.2d 794, 53 Cal. 
App.4th 579. 


Law Rev. 1970. Workmen's compensa- 
tion: The impact of the Witt v. Jackson Rule on 
the Law of Third Party Settlements. 

17 U.C.L.A Law Ro 651; 


Law Rev. 1962. Right of employer obligat- 
ed to compensate injured workman against 
third party tort-feasors. 

SONG Resi 


©2189. Subrogation or assignment in general. 


Library references 
C.J.S. Workmen's Compensation § 992 et 
seq. 


C.A.9 (Cal.) 1975. Stevedore-employer of 
an injured longshoreman, even though concur- 
rently negligent with shipowner, has a right to 
reimbursement for its expenditures made under 
the Longshoremen’s and Harbor Workers’ Com- 
pensation Act regardless of whether it has paid 
the compensation under an award or has paid 
the amount without such an award. Long- 
shoremen’s and Harbor Workers’ Compensation 
Act, § 33(b), 33 U.S.C.A. § 933(b). 

Shellman v. U. S. Lines, Inc., 528 F.2d 675, 

42 A.L.R. Fed. 749, certiorari denied 96 
S.Ct. 1668, 425 U.S. 936, 48 L.Ed.2d 177. 
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C.D.Cal. 1969. Where employee was in- 
jured as result of negligence of United States, 
employer was entitled to payment of his subro- 
gation claim for workmen’s compensation bene- 
fits furnished to employee. 28 U.S.C.A. 
§ 1346(b). 

Lightenburger v. U. S., 298 F.Supp. 813, 

reversed 460 F.2d 391, certiorari denied 
93 S.Ct. 323, 409 U.S. 983, 34 L.Ed.2d 
248. 


Cal. 1974. The Labor Code subrogation 
provisions are primarily procedural, being sub- 
stantive only in isolated aspects. West's 
Ann.Labor Code, §§ 3852-3854, 3856(b). 

Roe v. Workmen's Comp. Appeals Bd., 528 

Peaaddl hl Galkptr 1683;-) 12).Cal.3d 
884. 


Cal.App. 2 Dist. 2000. In bringing a subro- 
gation action against a third party tortfeasor, an 
employer stands in the same shoes as its injured 
employee; its action is purely derivative of the 
employee's action and its right to recover work- 
ers’ compensation benefits derives from and 
does not extend beyond the employee's tort 
remedy against the third party. West's 
Ann.Cal.Labor Code § 3852. 

Garofalo v. Princess Cruises, Inc., 102 Cal. 

Rptr.2d 754, 85 Cal.App.4th 1060. 


As a subrogee in an action to recover from 
a third party tortfeasor who injured its employ- 
ee, an employer's rights do not differ from those 
which would be conferred by an assignment of 
the same claim; for that reason, an employer 
may not recover any damages in excess of those 
recoverable by the employee. West's 
Ann.Cal.Labor Code § 3852. 

Garofalo v. Princess Cruises, Inc., 102 Cal. 

Rptr.2d 754, 85 Cal.App.4th 1060. 


DOHSA preempted employer's subrogation 
claim that was brought under workers’ compen- 
sation statute against cruise company that alleg- 
edly caused death of employee by aggravating 
her respiratory ailment through a shipboard 
fire; employer's claim against cruise company 
was derivative of employee’s claim, and her 
exclusive remedy was under DOHSA. Death on 
the High Seas Act, § 1 et seq., 46 App.U.S.C.A. 
§ 761 et seq.; West's Ann.Cal.Labor Code 
§§ 3851, 3852. 

Garofalo v. Princess Cruises, Inc., 102 Cal. 

Rptr.2d 754, 85 Cal.App.4th 1060. 


Workers’ compensation subrogation and in- 
tervention provisions were not meant to provide 
the substantive law governing an employer's 
claim against a third party tortfeasor; they are 
procedural only. West's Ann.Cal.Labor Code 
8§ 3852, 3853. 

Garofalo v. Princess Cruises, Inc., 102 Cal. 

Rptr.2d 754, 85 Cal.App.4th 1060. 


That employee's preexisting respiratory ill- 
ness did not originate on the high seas did not 
affect DOHSA’s preempting employer's subro- 
gation claim that it brought under workers’ 
compensation statute against cruise company 
that allegedly caused death of employee by 
aggravating her ailment through a shipboard 
fire; DOHSA applied where high seas injury was 
one cause, but not sole cause, of death. Death 
on the High Seas Act, § 1 et seq., 46 App. 
U.S.C.A. § 761 et seq.; West's Ann.Cal.Labor 
Code §§ 3851, 3852. 

Garofalo v. Princess Cruises, Inc., 102 Cal. 

Rptr.2d 754, 85 Cal.App.4th 1060. 


Cal.App. 2 Dist. 1992. Notice only of date 
of mandatory settlement conference and trial 
date given by employee to employer and its 
adjuster was inadequate to allow employer to 
protect its subrogation rights, where employee 
mislead employer by failing to provide notice 
that case had been settled and dismissed before 
noticed trial date. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Fair implementation of employer's subroga- 
tion rights within statutory scheme, as well as 
general principles of equity, compel imposition 
of duty on employee to notify employer of im- 
pending settlement of employee’s third-party 
action, where statutory notice relied upon by 
employer is given late and, under the circum- 
stances, is misleading. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Cal.App. 2 Dist. 1992. Workers’ compen- 
sation provisions would be construed to allow 
employers subrogation rights whenever, and to 
whatever extent, after industrial injury, employ- 
ee suffered tortious injury which also increased 
employer's liability for compensation, regard- 
less of whether that subsequent injury was in- 
dustrial in nature. West’s Ann.Cal.Labor Code 
§ 3852 et seq. 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


Statute permitting employer obligated to 
pay workers’ compensation to assert claim or 
bring action against third-party tort-feasor 
whose conduct has increased employer's liabili- 
ty for compensation benefits is merely legisla- 
tive recognition of equitable doctrine of subro- 
gation. West's Ann.Cal.Labor Code § 3852. 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


Policy underlying statute that authorizes 
employer obligated to pay workers’ compensa- 
tion to assert claim or bring action against 
third-party tort-feasor whose conduct has in- 
creased employer's compensation liability is 
avoidance of double recovery by employee who 
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elects to claim workers’ compensation benefits 
and also seeks compensation for injuries from 
negligent third party. West's Ann.Cal.Labor 
Code § 3852. 
Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 
App.4th 369, review denied. 


Cal.App. 2 Dist. 1986. | Employer's only 
remedy against a negligent shipowner under the 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act is under section 33(b) which provides 
that, under certain limited circumstances, em- 
ployer who pays compensation benefits is sub- 
rogated to the injured employee's cause of ac- 
tion against negligent third parties. Longshore 
and Harbor Workers’ Compensation Act, 
$933) 33uUS. GA, 87 933(b)) 

Stevedoring Services v. Prudential Lines, 

Inc., 226 Cal.Rptr. 225, 181 Cal.App.3d 
154, review denied. 


Cal.App. 2 Dist. 1977. Provisions of Labor 
Code which provide for subrogation rights of 
employer or its compensation carrier serve to 
bar double recovery by employee or his heirs 
who elect to claim workmen’s compensation 
benefits and also seek damages for employee's 
injury or death from negligent third parties. 
West's Ann.Labor Code, 8§ 3850-3864. 

Marrujo v. Hunt, 138 Cal.Rptr. 220, 71 

Cal.App.3d 972. 


Cal.App. 2 Dist. 1974. Principle underly- 
ing employer's right to subrogation as provided 
in Labor Code is to prevent double recovery by 
employee of his special damages. West's Ann. 
Code Civ.Proc. § 340, subd. 3; West’s Ann.La- 
bor Code, 8 3852. 

Demeo v. St. Francis Hosp., 114 Cal.Rptr. 

280, 39 Cal.App.3d 174. 


Cal.App. 2 Dist. 1974. Statute permitting 
employer who pays workmen’s compensation to 
bring action against third-party tort-feasor cre- 
ates a new cause of action unknown at common 
law, entirely separate from the injured employ- 
ee’s common-law right of action for damages, 
and employer is not subrogated to the right of 
the employee; rather it is essentially seeking 
indemnity from the third-party _ tort-feasor. 
West's Ann.Labor Code, 88 3850(b), 3852. 

State Comp. Ins. Fund vy. Williams, 112 

Cal.Rptr. 226, 38 Cal.App.3d 218. 


Cal.App. 2 Dist. 1973. On payment of 
compensation to injured employee, carrier be- 
comes subrogated to employer's rights against 
third party and may enforce those rights in its 
own name. West's Ann.Labor Code, §§ 3211, 
3850(b). 

Van Nuis v. Los Angeles Soap Co., 111 

Cal.Rptr. 398, 36 Cal.App.3d 222. 


Cal.App. 3 Dist. 1970. An employer's right 
to recover against a negligent third party for 
workmen's compensation benefit paid, or to lien 


employee’s judgment against that party, is a 
legislative recognition of the equitable doctrine 
of subrogation; however, employer's rights are 
wholly statutory. West's Ann.Labor Code, 
§§ 3858, 3861. 

Nelsen v. Workmen’s Comp. App. Bd., 89 
Cal.Rptr. 638, 11 Cal.App.3d 472, appeal 
after remand Myers v. Workmen’s Comp. 
Appeals Bd., 97 Cal.Rptr. 400, 20 Cal. 
App.3d 120. 


Cal.App. 4 Dist. 1998. To prevent double 
recovery, employer is subrogated to its employ- 
ee’s rights against third party tort-feasors, and 
employer may recover workers’ compensation 
benefits it has become obligated to pay and/or 
has paid by (1) bringing action directly against 
tort-feasor, (2) joining as party plaintiff or inter- 
vening in action brought by employee, or (3) 
allowing employee to prosecute action and then 
applying for first lien against resulting judgment 
or settlement. West’s Ann.Cal.Labor Code 
8§ 3852, 3853, 3856(b). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Cal.App. 4 Dist. 1967. Labor Code section 
permitting employer to recover from third-party 
tort-feasor who injures an employee the com- 
pensation which the employer has paid to em- 
ployee is recognition of equitable doctrine of 
subrogation. West's Ann.Labor Code, § 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Law Rev. 1982. Indemnity clauses and 
workers’ compensation: A proposal for preserv- 
ing the employer's limited liability. Mark C. 
Zebrowski. 

70 Calif. L. Rev. 1421. 


Law Rev. 1972. Subrogation under the 
California workmen’s compensation laws— 
rules, remedies and side effects. Herbert Lasky. 

12 Santa Clara L. 1. 


Law Rev. 1966. 
men’s compensation. 
J Clee touse 


Subrogation and work- 


Law Rev. 1966. Workmen’s compensation 
subrogation: Interpretation of Witt vs. Jackson, 
Ralph L. Lupton. 

41 S.Bar J. 690. 


Law Rev. 1962. 
Bi Su ak aneos 


Methods of subrogation. 


Law Rev. 1960. Subrogation: L959 
amendments to the Workmen's Compensation 
Act. 

35 S.Bar Ji 26, 
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2190. Sesh of insurer to remedy against 
third person or to reimbursement in 
general. 

Library references 


C.J.S. Workmen's Compensation § 993, 


C.A.9 (Cal.) 1983. Director of Office of 
Workers’ Compensation Programs will have ac- 
tion for indemnity from third-party tort-feasors 
if expressly or impliedly created by Longshore- 
men’s and Harbor Workers’ Compensation Act, 
or if such cause of action has become part of 
federal common law through exercise of judicial 
power to fashion appropriate remedies for un- 
lawful conduct. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 1 et seq., as 
amended, 33 U.S.C.A. § 901 et seq. 

Crescent Wharf & Warehouse Co. v. Barra- 

cuda Tanker Corp., 696 F.2d 703. 


Director of Office of Workers’ Compensa- 
tion, on behalf of ‘‘second injury’”’ Special Fund 
established under Longshoremen’s and Harbor 
Workers’ Compensation Act, had no indemnity 
cause of action against third-party tort-feasors, 
the vessel owners, for compensation paid or to 
be paid from Special Fund. Longshoremen’s 
and Harbor Workers’ Compensation Act, §§ 1 
et seq., 44, as amended, 33 U.S.C.A. §§ 901 et 
seq., 944. 

Crescent Wharf & Warehouse Co. v. Barra- 

cuda Tanker Corp., 696 F.2d 703. 


Cal. 1981. Provision of compensation law 
mandating that employer’s expenditures be con- 
sidered as proximately resulting from the em- 
ployee’s injury constituted legislative direction 
that intervening act of an employer’s payment 
to the injured employee shall not be construed 
as breaking the chain of causation which is 
essential to the employee's recovery against the 
third-party tort-feasor under traditional negli- 
gence principles and that the employer is enti- 
tled to full reimbursement provided that tort 
liability, in an amount equal to or in excess of 
the employer's expenditures, is otherwise estab- 
lished. West’s Ann.Labor Code, § 3854. 

Breese v. Price, 633 P.2d 987, 176 Cal.Rptr. 

791, 29 Cal.3d 923. 


Cal.App. 2 Dist. 1998. Although workers’ 
compensation carrier did not actually pay costs 
of defense of civil suit and was instead a defen- 
dant in a proceeding initiated by insured, case 
would be analyzed under carrier’s reservation 
of right to seek reimbursement, because it 
would be idle to require carrier to pay insured if 
carrier has a right to reimbursement. West's 
Ann.Cal.Civ.Code § 3532. 

Tamrac, Inc. v. California Ins. Guarantee 

Ass'n, 74 Cal.Rptr.2d 338, 63 Cal.App.4th 
151% 


Cal.App. 2 Dist. 1987. Labor Code section 
permitting employer or insurer to bring action 


against third-party tort-feasor to recover pay- 
ments made as proximate result of injury to- 
ward death of employee, including death bene- 
fits paid to Department of Industrial Relations 
in cases of employees without dependents, does 
not enlarge tort remedy of carrier beyond that 
of injured employee. West's Ann.Cal.Labor 
Code § 3852. 

Eli v. Travelers Indemnity Co., 235 Cal. 

Rptr. 704, 190 Cal.App.3d 901. 


Neither employer’s or carrier's right to re- 
coupment against third-party tort-feasor for 
payment made to state of death benefits in case 
of employee without dependents, nor wrongful 
death action by heirs of deceased employee who 
were not his dependents, has priority over the 
other as a matter of law; rather, court is re- 
quired to ascertain damages to which each 
claimant is entitled and then to apportion total 
award accordingly. West’s Ann.Cal.C.C.P. 
§ 377; West’s Ann.Cal.Labor Code § 3852. 

Eli v. Travelers Indemnity Co., 235 Cal. 

Rptr. 704, 190 Cal.App.3d 901. 


Cal.App. 2 Dist. 1971. Buyer’s workmen’s 
compensation insurer was entitled to recover, 
under theory of strict liability in tort, from 
manufacturer for compensation paid to buyer’s 
employees for injuries sustained as result of 
defect in product. West’s Ann. Labor Code, 
§§ 3600, 3850; West's Ann.Insurance Code, 
§ 11662. 

Lewis v. American Hoist & Derrick Co., 97 

Cal.Rptr. 798, 20 Cal.App.3d 570. 


Cal.App. 2 Dist. 1971. Where negligence, 
if any, of employer in not providing its employ- 
ees with either adequate ventilation or adequate 
protective respiratory equipment was not of 
type that would have barred its recovery, if it 
had suffered any loss and had sought recovery 
from manufacturer of glue, manufacturer's 
strict liability for injuries suffered by employees 
as result of inhalation of fumes from glue could 
not be shared with the workmen’s compensa- 
tion insurer of employer; rather, insurer was 
entitled to recover from manufacturer amount 
of workmen's compensation benefits previously 
paid to the employees. West's Ann.Insurance 
Code, § 11662. 

Ruiz v. Minnesota Mining & Mfg. Co., 93 

Cal.Rptr. 270, 15 Cal.App.3d 462. 


Cal.App. 2 Dist. 1963. ‘Employer’ within 
workmen’s compensation statute entitling em- 
ployer who pays or becomes obligated to pay 
compensation or salary in lieu thereof to sue 
third person who allegedly negligently caused 
the injury to employee, includes employer's 
compensation carrier. West's Ann.Labor Code, 
§§ 3211, 3852. 

Fidelity & Cas. Co. of New York v. McMur- 

ry, 32 Cal.Rptr. 243, 217 Cal.App.2d 767. 
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Cal.App. 3 Dist. 1984. A worker's compen- 
sation carrier is authorized to attempt recovery 
of benefits paid either through the maintenance 
of an independent action, intervention in the 
employee's action, or assertion of lien rights in 
the employee’s recovery. West's Ann.Cal.Labor 
Code §§ 3852, 3853, 3856(b). 

Catello v. I.T.T. General Controls, 200 Cal. 

Rptr. 4, 152 Cal.App.3d 1009. 


Cal.App. 6 Dist. 1991. Where employer, 
which has paid employee workers’ compensa- 
tion benefits, intervenes in employee's tort ac- 
tion, its status is akin to that of subrogee; its 
right to recover workers’ compensation benefits 
derives from and does not extend beyond em- 
ployee’s tort remedy against negligent third par- 
ty. 

Demkowski v. Lee, 284 Cal.Rptr. 919, 233 

Cal.App.3d 1251. 


When only employer, which has paid work- 
ers’ compensation benefits to employee injured 
by tort-feasor, sues, it must prove tort-feasor’s 
negligence, liability for employee's injuries, and 
total amount of employee's damages, and em- 
ployer may then obtain judgment for that 
amount, retain amount of benefits paid, and pay 
balance, if any, to employee. 

Demkowski v. Lee, 284 Cal.Rptr. 919, 233 

Cal.App.3d 1251. 


$2191. Subrogation of or assignment to insur- 
er. 


Library references 
C.J.S. Workmen's Compensation § 993. 


Cal. 1998. Subrogation recovery by work- 
ers’ compensation insurer is a right, not an 
obligation, and employer cannot force insurer 
to pursue reimbursement claim against third 
party. West's Ann.Cal.Ins.Code § 11662. 

Employers Mutual Liability Ins. Co v. Tu- 

tor-Saliba Corp., 951 P.2d 420, 71 Cal. 
Rptr.2d 851, 17 Cal.4th 632. 


Cal.App. 4 Dist. 1956. Employer's com- 
pensation carrier is subrogated to employer's 
rights of subrogation to recover amounts paid 
under compensation statutes from third party 
tortfeasor who caused workmen’s injuries. 
West's Ann.Labor Code, §§ 3850-3862, 3851, 
3852, 3853, 3856-3860. 

Pacific Emp. Ins. Co. v. Hartford Steam 

Boiler Inspection & Ins. Co., 299 P.2d 
928, 143 Cal.App.2d 646. 


Law Rev. 1960. = Subrogation rights of 
compensation carrier against uninsured motor- 
ist insurer. 

Akos (Colbie, Se). 


2192. Rights as to cause of action based on 
employee's death. 


Library references 
C.J.S. Workmen’s Compensation § 996. 


©2193. —— In general. 


Cal.App. 1 Dist. 1959. A telephone compa- 
ny was not precluded from recovering indemni- 
ty under a written agreement between it and a 
power company for contribution to settlement 
of a death action involving an employee of the 
power company, on the ground that the Work- 
men’s Compensation Act exonerated the power 
company as a matter of law from any responsi- 
bility to the telephone company, where the 
power company had agreed to keep its appara- 
tus on the joint pole, on which the employee 
was electrocuted, in a safe condition and to 
indemnify the telephone company from any re- 
sulting loss. 

Pacific Tel. & Tel. Co. v. Pacific Gas & Elec. 

Co., 338 P.2d 984, 170 Cal.App.2d 387. 


Cal.App. 2 Dist. 1987. Wrongful death ac- 
tion, being original rather than derivative in 
nature, is independent of action for recovery of 
funds paid as proximate result of injury to or 
death of employee, including death benefits paid 
to Department of Industrial Relations in cases 
of decedents without dependents. West's Ann. 
Cal.C.C.P. 8 377; West’s Ann.Cal.Labor Code 
§ 3852. 

Eli v. Travelers Indemnity Co., 235 Cal. 

Rptr. 704, 190 Cal.App.3d 901. 


Neither employer's or carrier’s right to re- 
coupment against third-party tort-feasor for 
payment made to state of death benefits in case 
of employee without dependents, nor wrongful 
death action by heirs of deceased employee who 
were not his dependents, has priority over the 
other as a matter of law; rather, court is re- 
quired to ascertain damages to which each 
claimant is entitled and then to apportion total 
award accordingly. West's Ann.Cal.C.C.P. 
§ 377; West’s Ann.Cal.Labor Code § 3852. 

Eli v. Travelers Indemnity Co., 235 

Rptr. 704, 190 Cal.App.3d 901. 


Gall 


Cal.App. 2 Dist. 1969. Where the law has 
imposed an obligation upon the employer to pay 
benefits for the death of an employee, it has also 
given the employer a right of subrogation as 
against a tort-feasor to the extent of the com- 
pensation paid, or which the employer is obli- 
gated to pay. 

Smith v. Los Angeles County, 81 Cal.Rptr. 

120, 276 Cal.App.2d 156. 


Cal.App. 4 Dist. 1967. Where an employer 
has paid compensation to the family of a de- 
ceased employee, he is entitled to be subrogated 
to the rights of the employee’s dependents and 
bring suit for damages against the third person 
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whose negligence caused the death. 
Ann.Labor Code, § 3852. 
Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 
App.2d 929. 


West's 


Law Rev. 1962. Extent of employer's sub- 
rogation. 
37 S.Bar J. 750. 


©2194. —— Rights of insurer. 


Cal.App. 2 Dist. 1983. Workers’ compen- 
sation carrier established its right to equitable 
subrogation and therefore could maintain ac- 
tion against tort-feasor to recover amount paid 
to Department of Industrial Relations as result 
of death of employee who died without surviv- 
ors. West's Ann.Cal.Labor Code §§ 3852, 
4706.5. 

Travelers Ins. Co. v. Sierra Pacific Airlines, 

197 Cal.Rptr. 416, 149 Cal.App.3d 1144. 


Payment made by workers’ compensation 
carrier to Department of Industrial Relations of 
a sum equal to the total dependency death 
benefit that would have been payable to dece- 
dent’s surviving dependent had such a depen- 
dent existed constituted ‘‘compensation”’ within 
meaning of statutory section providing that any 
employer who pays or becomes obligated to pay 
compensation or pays or becomes obligated to 
pay an amount to Department of Industrial 
Relations may make a claim or bring an action 
against third-party _ tort-feasor. West's 
Ann.Cal.Labor Code §8§ 3852, 4706.5. 

Travelers Ins. Co. v. Sierra Pacific Airlines, 

197 Cal.Rptr. 416, 149 Cal.App.3d 1144. 


©2195. Exclusive or concurrent right as be- 
tween employer or insurers and em- 
ployee or dependents to sue and 
recover. 


Library references 
C.J.S. Workmen’s Compensation § 1003. 


Cal. 1997. If injured worker files suit 
against third party tort-feasor and recovers 
damages, worker’s employer is entitled to re- 
ceive out of such recovery the workers’ compen- 
sation benefits that employer has already paid; 
employer may also sue third party directly. 
West’s Ann.Cal.Labor Code §§ 3602(a), 3852. 

Phelps v. Stostad, 939 P.2d 760, 65 Cal. 

Rptr.2d 360, 16 Cal.4th 23. 


Cal. 1981. Provision of Workers’ Compen- 
sation Act that, in addition to third-party action 
by the employee, the employer ‘‘may likewise” 
make a claim or bring an action against such 
third person does not enlarge the tort remedy of 
a compensation carrier beyond that of the in- 
jured employee and does not permit the employ- 
er or carrier to recover damages greater, in 
nature or amount, than those afforded the in- 


jured employee. West's Ann.Labor 
§§ 3850, 3852. 
Breese v. Price, 633 P.2d 987, 176 Cal.Rptr. 


HON; 29 Calisal923; 


Code, 


Cal.App. 2 Dist. 1992. To prevent double 
recovery by employee, employer may recoup 
benefits it has paid to employee by utilizing any 
of three means, as a plaintiff in a direct action 
against third party, as a party or intervenor in 
action by employee against third party, or as 
lien claimant against employee’s recovery in 
action against third party. West's Ann.Cal.La- 
bor Code §8§ 3852, 3853, 3856(b). 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Cal.App. 2 Dist. 1992. Where employer is 
required to provide benefits to employee for 
injuries caused by third-party’s negligence, stat- 
utory scheme assures that employer, not em- 
ployee, shall at least ultimately be entitled to 
recover value of those benefits from tort-feasor. 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


Cal.App. 2 Dist. 1986. Statutory subroga- 
tion is not the employer's exclusive remedy 
against negligent shipowner, as the Longshore- 
men’s and Harbor Workers’ Compensation Act 
is concerned only with the employer-employee 
relationship and does not affect independent 
relationships between stevedores and shipown- 
ers. Longshore and Harbor Workers’ Compen- 
sation Act, § 33(b), 33 U.S.C.A. § 933(b). 

Stevedoring Services v. Prudential Lines, 

Inc., 226 Cal.Rptr. 225, 181 Cal.App.3d 
154, review denied. 


Cal.App. 2 Dist. 1981. Workers’ compen- 
sation statutes make it possible for third party 
to be held liable for all wrong his tort-feasance 
brought about regardless of whether it is em- 
ployee or employer who brings suit, and, taken 
together with notice, intervention and consoli- 
dation procedures set out, statutes attempt to 
insure that, in either case, single or joint plain- 
tiffs, there results but one total action, and 
defendant is put to his defense but once with 
totality of recovery for his tort-feasance in issue. 
West's Ann.Labor Code, §§ 3600, 3601, 3852, 
3853, 3856, 3856(b, c), 3860. 

Finney v. Manpower, Inc., 177 Cal.Rptr. 74, 

123 Cal.App.3d 1066. 


Determination that employer is free of neg- 
ligence does not expand third-party defendant's 
proportional share of responsibility where dol- 
lar amount awarded is not more than amount 
paid by intervenor in compensation benefits. 
West's Ann.Labor Code, §§ 3600, 3601, 3852, 
3853, 3856, 3856(b, c), 3860. 

Finney v. Manpower, Inc., 177 Cal.Rptr. 74, 

123 Cal.App.3d 1066. 
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Cal.App. 2 Dist. 1969. Where both the in- 
jured employee and his employer join in an 
action against third-party tort-feasor, or where 
separate actions by each have been consolidat- 
ed, each recovers for that damage or loss pecu- 
liar to him. West’s Ann.Labor Code, § 3856(c). 

Smith v. Los Angeles County, 81 Cal.Rptr. 

120, 276 Cal.App.2d 156. 


Cal.App. 4 Dist. 1967. Section of Labor 
Code permitting employer to recover from 
third-party tort-feasor does not authorize recov- 
ery by employer or his insurer against third- 
party tort-feasor of compensation paid to depen- 
dents of deceased employee in addition to re- 
covery by the employee against third-party tort- 
feasor. West's Ann.Labor Code, § 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


When employer has recovered from third- 
party tort-feasor to the extent of compensation 
paid or to be paid because of an employee's 
injury, the employee or his dependents may 
then recover the excess of the damage recovery 
over the amount of compensation. West's 
Ann.Labor Code, § 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Cal.App. 6 Dist. 1997. Employer, or its 
carrier, that has paid workers’ compensation 
benefits to employee whose industrial injury 
was caused, in whole or in part, by third party's 
negligence may seek reimbursement by filing 
independent action against third party, by inter- 
vening in employee's lawsuit against third par- 
ty, or by asserting lien against employee's re- 
covery in third-party lawsuit. West's 
Ann.Cal.Labor Code §8§ 3852, 3853, 3856(b), 
3862. 

State Comp. Ins. Fund v. Workers’ Comp. 

Appeals Bd., 61 Cal.Rptr.2d 794, 53 Cal. 
App.4th 579, 


2196. Necessity, sufficiency, and validity of 
claim for compensation. 


Library references 
C.J.S. Workmen’s Compensation § 997. 


Law Rev. 1979. 
for public employees. 
15 €.W.L.R. 93. 


Vocational rehabilitation 


©2197. Necessity and sufficiency of award of, 
agreement for, or payment of, com- 
pensation. 


Library references 
C.J.S. Workmen’s Compensation § 998, 


Cal.App. 1 Dist. 1982. Employer who be- 
comes obligated to pay compensation to an 
employee may recover from a negligent third 
party either by bringing an action directly 
against the third party, by joining as a party 


plaintiff or intervening in an action brought by 
the employee, or by allowing the employee to 
prosecute the action and then applying for a 
first lien against the amount of the employees 
judgment less an allowance for litigation ex- 
penses and attorney fees. West’s Ann.Labor 
Code §§ 3852, 3853, 3856, subd. b. 

Del Monte Corp. v. Superior Court, 179 

Cal.Rptr. 855, 127 Cal.App.3d 1049. 


Cal.App. 1 Dist. 1975. For purpose of stat- 
ute giving employer right to recover from third 
party for compensation and special damages 
paid to employee who suffered injury or death 
as result of acts of third party or to obtain lien 
against amount of judgment against such third 
party obtained by employee, all benefits re- 
quired to be paid by employer, even though in 
excess of those ordinarily enjoined by Work- 
men’s Compensation Act are deemed “‘compen- 
sation” and ‘‘special damages’’ and are subject 
to employer's lien. West’s Ann.Labor Code, 
§§ 3852, 3856(b). 

Harvey v. Boysen, 123 Cal.Rptr. 740, 50 

Cal.App.3d 756. 


Continued salary paid workman during dis- 
ability as required by ordinance or municipal 
charter because of disability brought about by 
third party’s negligence is ‘“‘compensation”’ for 
which, under statute giving employer right to 
recover from third party for compensation paid 
to employee who has suffered injury or death as 
result of action of third party or to obtain lien 
against amount of judgment obtained by em- 
ployee against such third party, employer is 
given right of reimbursement. West's Ann.La- 
bor Code, §§ 3852, 3856(b). 

Harvey v. Boysen, 123 Cal.Rptr. 740, 50 

Cal.App.3d 756. 


Salary paid pursuant to ordinance to coun- 
ty employee during period of disability caused 
by acts of third party was ‘“‘compensation,” 
within purview of statute giving employer right 
to lien against proceeds received by employee 
from third party, and thus county was entitled 
to lien for amount of salary paid against settle- 
ment received by county employee. West's 
Ann.Labor Code, §§ 3852, 3856(b). 

Harvey v. Boysen, 123 Cal.Rptr. 740, 50 

Cal.App.3d 756. 


Fact that benefits paid to employee because 
of disability brought about by third party's neg- 
ligence are voluntarily paid by employer does 
not necessarily change character of such bene- 
fits as ‘compensation,’ for purposes of statutes 
giving employer right to recover from third 
party for compensation paid to employee who 
suffered injury or death as result of acts of third 
party or to obtain lien against amount of judg- 
ment against such third party obtained by em- 
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ployee. West's Ann.Labor 
3856(b). 
Harvey v. Boysen, 123 Cal.Rptr. 740, 50 


Cal.App.3d 756. 


Code, §§ 3852, 


2198. Notice by employer to employee. 


Library references 
C.J.S. Workmen's Compensation § 999, 


Cal.App. 1 Dist. 1954. Purpose of Labor 
Code provision providing that, if either employ- 
ee or employer brings action against tort-feasor 
who has injured employee, employer or employ- 
ee should give to the other written notice of 
such action is to enable employer or compensa- 
tion carrier to make choice whether to join in 
the action and employ his own attorneys or to 
permit employee, through employee’s attorneys, 
to proceed without employer or carrier inter- 
vening. West's Ann.Labor Code, § 3853. 

Quisenberry v. Rulison, 277 P.2d 57, 129 

Cal.App.2d 268. 


Cal.App. 2 Dist. 1992. Employee or em- 
ployer who sues third party is required to notify 
the other forthwith by personal service or certi- 
fied mail, and must file proof of service in the 
action, while a similar duty obtains where em- 
ployee settles with third party without filing 
lawsuit. West’s Ann.Cal.Labor Code § 3853. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Cal.App. 2 Dist. 1971. Even though more 
than one year had elapsed since date of injury, 
employee was entitled to intervene in action 
seeking reimbursement by his employer’s com- 
pensation insurer from owner of building on 
which employee was working when he sus- 
tained his injury, so long as insurer’s action 
remained pending, and he was entitled to writ- 
ten notice of the action and to notice of any 
release or settlement of the action. West's 
Ann.Labor Code, §§ 3853, 3860(a). 

Roski v. Superior Court, 95 Cal.Rptr. 312, 

17 Cal.App.3d 841. 


Law Rev. 1962. Notice of suit by employee 
or employer. 
37 S.Bar J. 748. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


2199-2201. 


Library references 
C.J.S. Workmen’s Compensation. 
2201. Liability of third person to employee 


or dependents and succession to 
right of employee or dependents. 


2202. —— In general. 


C.A.9 (Cal.) 1979. The enactment of the 
Federal Employees’ Compensation Act and the 
extension of its benefits to nonfederal officers 


provided exclusive remedy for injuries suffered 
by such officers while participating in federal 
law enforcement activities, and thus city, as 
subrogee of local enforcement officer, could 
recover only what officer himself could have 
recovered under that Act, so that city, as subro- 
gee, had no cause of action against United 
States under Federal Tort Claims Act. 28 
U.S.C.A. § 2674; 5 U.S.C.A. § 8191. 

City of Whittier v. U. S. Dept. of Justice, 

598 F.2d 561. 


Cal.App. 2 Dist. 1993. In action against 
third party whose negligence caused or contrib- 
uted to injury of employee who received work- 
ers’ compensation benefits, employer was enti- 
tled to notice in the event employee settled 
claim against third party without the filing of 
suit. 


(ere Construction, Inc. v. Universal 
Plumbing, 22 Cal.Rptr.2d 360, 18 Cal. 
App.4th 376. 


Cal.App. 4 Dist. 1983. Employer's action 
under statute allowing employer who is obligat- 
ed to pay benefits to injured employee to sue 
third party responsible for injuries is derivative 
of employee's right to sue, and employer who 
has paid benefits to injured employee cannot 
collect reimbursement from party who is im- 
mune to suit by employee. West’s Ann.Cal.La- 
bor Code § 3852. 

Hubbard v. Boelt, 190 Cal.Rptr. 15, 140 

Cal.App.3d 882. 


Cal.App. 4 Dist. 1980. County employer, 
which intervened in deputy sheriff employee's 
third-party action for injuries allegedly sus- 
tained in automobile accident, was not entitled 
to recover workers’ compensation benefits paid 
to deputy sheriff, where jury found that defen- 
dant’s negligence was not proximate cause of 
any injury to deputy sheriff. West’s Ann.Labor 
Code, § 3854. 

Mendenhall v. Curtis, 162 Cal.Rptr. 569, 

102 Cal.App.3d 786. 


2203. 


Settlement or release or attempt- 
ed settlement as admission of liabili- 
ty. 

Cal.App. 2 Dist. 1951. Where employee of 
tenant was injured on landlords’ premises, and 
employee settled claim against landlords and 
executed total release, Labor Code provision 
making a release void when executed without 
written consent of both employer and employee, 
would not, when rationally interpreted, make 
release executed by employee to landlords void 
without consent of employer. West's Ann.La- 
bor Code, 8 3859. 

Cilibrasi v. Reiter, 229 P.2d 394, 103 Cal. 

App.2d 397. 


Cal.App. 6 Dist. 1997. Employer that re- 
ceives reimbursement for workers’ compensa- 


For legislative history of cited statutes, see West's Annotated California Codes 


¢=2203 WORKERS’ COMPENSATION 


44A Cal D 2d—390 


For later cases see same Topic and Key Number in Pocket Part 


tion benefits paid prior to settlement of third- 
party suit does not thereby lose its statutory 
right to credit, nor does employer that settles 
for only part of its reimbursement claim. 
State Comp. Ins. Fund v. Workers’ Comp. 
Appeals Bd., 61 Cal.Rptr.2d 794, 53 Cal. 
App.4th 579. 


©2204. Assignment by employer or insurer. 


Library references 


C.J.S. Workmen’s Compensation §§ 1002, 
1006, 1011. 


€=2205. Waiver or loss by employer or insurer 
of right to sue. 


Library references 
C.J.S. Workmen’s Compensation § 1004. 


N.D.Cal. 1963. Where decision of employ- 
er not to sue United States for amount it had 
paid under Longshoremen’s and Harbor Work- 
ers’ Compensation Act for death of employee 
within navigable waters presumably arose out 
of employer's breach of its own warranty to 
United States, conflict of interest existed be- 
tween employer and employee's administratrix 
and administratrix had right to commence ac- 
tion against United States for employee's death, 
notwithstanding statutory assignment to em- 
ployer of administratrix’ right of action result- 
ing from administratrix’ failure to commence 
action within six months after award. Public 
Vessels Act, 8 1 et seq., 46 U.S.C.A. § 781 et 
seq.; Suits in Admiralty Act, § 1 et seq., 46 
U.S.C.A. § 741 et seq.; West’s Ann.Cal.Code 
Civ.Proc. § 340, subd. 3; Longshoremen’s and 
Harbor Workers’ Compensation Act, 8§ 1 et 
seq., 33(b), 33 U.S.C.A. §§ 901 et seq., 933(b). 

Allen v. U. S., 235 F.Supp. 950, affirmed 

338 F.2d 160, certiorari denied 85 S.Ct. 
MOA SS0s US Sole 4s Ec 2 cies 2: 


Cal. 1974. Generally, an employer may 
absent himself from an employee's lawsuit 
against a third-party tort-feasor without waiving 
his right to maintain an independent lawsuit 
against the third party and without waiving his 
claim of credit at the appeals board’s hands. 

Roe v. Workmen’s Comp. Appeals Bd., 528 

P2d v7, Ui7 Cal Roth oso, l2Calkod 
884. 


Cal.App. 1 Dist. 1975. County, which 
made application for lien, for amount of salary 
paid to employee during period of disability 
caused by acts of third party, against settlement 
proceeds received by employee from third party 
prior to consummation of settlement, and which 
was not given written notice of employee's ac- 
tion against third party as required by statute, 
was not estopped from asserting its lien for 
alleged failure to claim such lien in timely 


manner. West’s Ann.Labor Code, 8§ 3852, 


3856(b). 
Harvey v. Boysen, 
Cal.App.3d 756. 


123 Cal.Rptr. 740, 50 


County, by allegedly requiring return from 
insurance carrier to county of temporary dis- 
ability payments made to employee by county, 
did not clearly, unequivocally, and decisively 
show its intent to waive further subrogation 
rights under statute giving employer right to 
obtain lien against amount of judgment ob- 
tained by employee who suffered injury or death 
as result of acts of third party against such third 
party. West’s Ann.Labor Code, § 3856(b). 

Harvey v. Boysen, 123 Cal.Rptr. 740, 50 

Cal.App.3d 756. 


Where no attempt to waive statutory subro- 
gation rights of employer for compensation paid 
to employee during period of disability caused 
by acts of third party against proceeds received 
by employee from third party could be inferred 
from ordinance requiring county to pay county 
employees full salaries during any period of 
temporary work-connected disability, construc- 
tion aid of expressio unius est exclusio alterius 
was inapplicable in determining whether county 
had waived its subrogation rights. West's 
Ann.Labor Code, § 3856(b). 

Harvey v. Boysen, 123 Cal.Rptr. 740, 50 

Cal.App.3d 756. 


Cal.App. 4 Dist. 1956. That compensation 
carrier had assisted employee's heirs in main- 
taining death action against tort-feasor whose 
negligence had caused employee’s death and 
had therein successfully asserted lien for death 
claim which it had paid did not preclude it from 
maintaining subsequent action against such 
tort-feasor to recover medical and burial ex- 
penses which it had paid on any theory that it 
was thus subjecting tort-feasor to double liabili- 
ty, that it had split its cause of action, that it had 
waived its right to recover such amount by not 
asserting them in death action, or that it had 
become estopped to pursue action by procuring 
partial recoupment. West’s Ann.Code Civ.Proc. 
§ 377; West's Ann.Labor Code, §§ 3850-3862, 
3852, 3853, 3856-3860. 

Pacific Emp. Ins. Co. v. Hartford Steam 

Boiler Inspection & Ins. Co., 299 P.2d 
928, 143 Cal.App.2d 646. 


4, DEFENSES. 
S=2206. To employee's right of action. 
Library references 
C.J.S. Workmen's Compensation § 1010. 
©2207. —— In general. 


Cal. 1961. Whether action is brought by 
employer who has already paid workmen's 
compensation or by employee who has received 
compensation, third party tort-feasor may in- 
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voke concurrent negligence of employer to de- 
feat employer's right to reimbursement, since 
action is for benefit of employer to extent that 
compensation benefits have been paid to em- 
ployee. West’s Ann.Code Civ.Proc. §§ 875-880: 
West's Ann.Civ.Code, § 3517. 

Witt v. Jackson, 366 P.2d 641, 17 Cal.Rptr. 

369, 57 Cal.2d 57. 


Cal.App. 1 Dist. 1970. In action brought 
against third-party tort-feasor to recover dam- 
ages for injury or death of employee covered by 
Workmen’s Compensation Act, third-party tort- 
feasor may assert that injury or death was 
proximate result of concurrent negligence of the 
employer, and if tort-feasor establishes such 
concurrent negligence, he is entitled to have 
judgment against him reduced by amount of 
workmen's compensation benefits paid. West's 
Ann.Labor Code, §§ 3201 et seq., 3853; West's 
Ann.Code Civ.Proc. § 377. 

Patterson v. Sharp, 89 Cal.Rptr. 396, 10 

Cal.App.3d 990. 


Cal.App. 1 Dist. 1967. Third-party tortfea- 
sor may invoke concurrent negligence of em- 
ployer to defeat latter’s right to reimbursement 
for workmen's compensation benefits paid to 
employee proximately injured as result of negli- 
gence of such third party, whether action 
against said third party is brought by employer 
who has already paid workmen’s compensation 
or by employee who has received compensation. 

Benwell v. Dean, 57 Cal.Rptr. 394, 249 

Cal.App.2d 345. 


Cal.App. 1 Dist. 1963. The rule of compar- 
ative negligence obtained in action under Long- 
shoremen’s and Harbor Workers’ Compensation 
Act. Longshoremen’s and Harbor Workers’ 
Compensation Act, § 1 et seq., 33 U.S.C.A. § 901 
et seq. 

Carrell v. Fred Olsen Line Agency, Limited, 

29 Cal.Rptr. 95, 213 Cal.App.2d 601. 


Cal.App. 3 Dist. 1955. In action against 
deputy sheriff by heirs of sheriff, who was killed 
in accident involving county owned automobile 
driven by deputy sheriff while sheriff and depu- 
ty sheriff were acting within scope of their 
employment as employees of county, negli- 
gence, if any, of deputy sheriff could not be 
imputed to sheriff. West's Ann.Gov.Code, 
§ 1981: West’s Ann.Labor Code, 88 3351(b), 
3852. 

Singleton v. Bonnesen, 280 P.2d 481, 131 

Cal.App.2d 327. 


Cal.App. 4 Dist. 1969. In any action 
brought by or upon behalf of employee, the 
third-party tort-feasor may assert concurrent 
negligence of employer as a pro tanto defense, 
and is entitled to have the judgment against him 
reduced by the amount of workmen's compen- 
sation paid; therefore, if employer was concur- 


rently negligent, the third party secures credit 
for workmen's compensation paid by employer; 
in event employer was free of negligence em- 
ployer is entitled to recover benefits paid em- 
ployee. West's Ann.Labor Code, §§ 3601, 3852, 
3853, 3856, 3858, 3861. 

Slayton v. Wright, 76 Cal.Rptr. 494, 271 

Cal.App.2d 219. 


Cal.App. 5 Dist. 1987. Concurrent negli- 
gence of employer is defense which is sufficient- 
ly raised if asserted by third-party tort-feasor 
only in answer to plaintiff's complaint, that is, 
although third-party tort-feasor may bring em- 
ployer into lawsuit by way of cross complaint 
for indemnity, tort-feasor is not obligated to do 
so. 

Burrow v. Pike, 235 Cal.Rptr. 408, 190 

Cal.App.3d 384, review denied. 


Cal.App. 5 Dist. 1965. Whether action is 
brought by employer or by injured employee, 
third-party tort-feasor may invoke concurrent 
negligence of employer to defeat employer’s 
right to reimbursement for workmen’s compen- 
sation benefits paid, but since injured employee 
may not be allowed double recovery, his dam- 
ages must be reduced by amount of compensa- 
tion he has received. West's Ann.Labor Code, 
§ 3201 et seq. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


Law Rev. 1970. Workmen’s compensation 
and third party suits: The aftermath of Witt v. 
Jackson. 

21 Hastings L.J. 661. 


Law Rev. 1970. Workmen's compensa- 
tion: The impact of the Witt v. Jackson Rule on 
the Law of Third Party Settlements. 

17 U.C.L.A.Law R. 651. 


2208. —— Settlement or release by employ- 
er or insurer. 
Cal. 1970. Purpose of statute requiring 


written consent of both employee and employer 
to any release or settlement of claim against 
third party, and of statute declaring that the 
entire amount of settlement is subject to em- 
ployer’s reimbursement claim, is to protect 
rights and interests of employee and employer 
and to prevent or discourage either of them 
from obtaining a recovery from the third party 
at the expense or the disadvantage of the other. 
West's Ann.Labor Code, 8§ 3859, 3860(b). 
Brown v. Superior Court, 476 P.2d 105, 90 
Cal.Rptr. 737, 3 Cal.3d 427. 


Cal.App. 2 Dist. 1971. Statute governing 
notice to employer and employee before final 
release and settlement did not invalidate volun- 
tary dismissal by employer's compensation in- 
surer of its action seeking reimbursement from 
owner of building on which employee was 
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working when he sustained injuries, but only 
operated to prevent either the owner or insurer 
from setting up their mutual settlement as a bar 
to any independent action which the employee 
might have brought against either of them. 
West’s Ann.Labor Code, § 3860(a). 

Roski v. Superior Court, 95 Cal.Rptr. 312, 

17 Cal.App.3d 841. 


©2209. To employer’s or insurer’s right of 
action. 


Library references 
C.J.S. Workmen’s Compensation § 1004. 


<=2210. —— In general. 


Cal.App. 2 Dist. 1978. Alleged third-party 
tort-feasor may contest liability in subrogation 
action by injured workman’s employer to be the 
same extent as in an action brought by the 
injured employee, and implicit in right to con- 
test liability are rights to raise the issue of 
comparative negligence and to contest the caus- 
ality of the employee's injuries. 

Ventura County Employees’ Retirement As- 

sociation v. Pope, 151 Cal.Rptr. 695, 87 
Cal.App.3d 938. 


Cal.App. 4 Dist. 1956. That compensation 
carrier had assisted employee's heirs in main- 
taining death action against tort-feasor whose 
negligence had caused employee’s death and 
had therein successfully asserted lien for death 
claim which it had paid did not preclude it from 
maintaining subsequent action against such 
tort-feasor to recover medical and burial ex- 
penses which it had paid on any theory that it 
was thus subjecting tort-feasor to double liabili- 
ty, that it had split its cause of action, that it had 
waived its right to recover such amount by not 
asserting them in death action, or that it had 
become estopped to pursue action by procuring 
partial recoupment. West’s Ann.Code Civ.Proc. 
§ 377; West’s Ann.Labor Code, §§ 3850-3862, 
3852, 3853, 3856-3860. 

Pacific Emp. Ins. Co. v. Hartford Steam 

Boiler Inspection & Ins. Co., 299 P.2d 
928, 143 Cal.App.2d 646. 


Law Rev. 1970. © Workmen’s compensa- 
tion: The impact of the Witt v. Jackson Rule on 
the Law of Third Party Settlements. 

7 UGA Law Rs 65% 


C2211. 


Employee’s contributory negli- 
gence or assumption of risk. 


Cal.App. 2 Dist. 1984, Criminal suspect's 
action in backing up his van at a rate of about 
20 miles per hour and ramming marked police 
car, injuring police officer, who should have 
foreseen possibility that suspect he was ‘‘trail- 
ing’ might take such measures to avoid appre- 
hension, was not such an unusual tactic as to 
render officer's injury not part of risks of police 
conduct; thus, under so-called ‘“‘fireman’s rule,”’ 


which denies recovery to certain public employ- 
ees for certain injuries incurred during course 
and scope of their employment, city could not 
recover from suspect expenses of providing 
workers’ compensation to officer and of repair- 
ing patrol car. 

City of Los Angeles v. O'Brian, 201 Cal. 

Rptr. 561, 154 Cal.App.3d 904. 


Cal.App. 2 Dist. 1971. Where an employ- 
er, or its compensation carrier, which is obli- 
gated to pay compensation benefits notwith- 
standing absence of any negligence on its part, 
proceeds against a third party on basis that 
such party is also liable without fault pursuant 
to strict liability theories, ordinary contributory 
negligence of the injured party is no defense to 
the claim; likewise, contributory negligence of 
the employer is no defense against the claim. 
West’s Ann.Labor Code, §§ 3600, 3850; West's 
Ann.Insurance Code, § 11662. 

Lewis v. American Hoist & Derrick Co., 97 

Cal.Rptr. 798, 20 Cal.App.3d 570. 


Law Rev. 1965. Assumption of risk and 
the workmen's compensation law. 
13 Gea hawt: Wis: 


Law Rev. 1962. Effect of contributory neg- 
ligence. 
37 S.Bar J. 749. 


2212. —— Negligence, wrong, or estoppel of 
employer. 
Cal. 1974. Denial of concurrently negli- 


gent employer’s recovery from a third-party 
tort-feasor is premised on the law’s policy to 
prevent the former from taking advantage of his 
own wrong; the latter’s credit for workmen's 
compensation payments against his own tort 
liability is grounded on the policy of denying the 
employee double recovery; however, policy 
against double recovery primarily protects the 
third-party tort-feasor, not the employer. 
West's Ann.Labor Code, §§ 3852-3854, 3856(b). 
Roe v. Workmen's Comp. Appeals Bd., 528 
P22 ily Lie Call Rote Oss. 2. Gullo 

884. 


Cal. 1961. Whether action is brought by 
employer who has already paid workmen’s 
compensation or by employee who has received 
compensation, third party tort-feasor may in- 
voke concurrent negligence of employer to de- 
feat employer's right to reimbursement, since 
action is for benefit of employer to extent that 
compensation benefits have been paid to em- 
ployee. West's Ann.Code Civ.Proc. §§ 875-880; 
West's Ann.Civ.Code, § 3517. 

Witt v. Jackson, 366 P.2d 641, 17 Cal.Rptr. 

Boo 57 Caleasy, 


City employer to which negligence of opera- 
tor of city police vehicle was imputed and which 
had paid workmen's compensation to injured 
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policeman who was passenger in police vehicle 
could not recover from negligent third party for 
compensation payments made, and injured po- 
liceman’s damages would be reduced by 
amount of workmen's compensation received. 
West's Ann.Labor Code, §§ 3852, 3864. 

Witt v. Jackson, 366 P.2d 641, 17 Cal.Rptr. 

369, 57 Cal.2d 57. 


Cal.App. 1 Dist. 1983. Employer whose 
own negligence has contributed to employee's 
injury is not entitled to reimbursement from 
tort-feasor. 

Quinn v. Warnes, 192 Cal.Rptr. 660, 144 

Cal.App.3d 309. 


Cal.App. 1 Dist. 1971. An employer who 
has become obligated to pay workmen’s com- 
pensation to an employee may not recover 
amount so expended against a negligent third 
party where employee's injuries are caused by 
the concurrent negligence of the employer. 
West's Ann.Labor Code, §§ 3852, 3856(b). 

Serrano v. Workmen's Comp. Appeals Bd., 

94 Cal.Rptr. 511, 16 Cal.App.3d 787. 


Cal.App. 1 Dist. 1970. In action brought 
against third-party tort-feasor to recover dam- 
ages for injury or death of employee covered by 
Workmen's Compensation Act, third-party tort- 
feasor may assert that injury or death was 
proximate result of concurrent negligence of the 
employer, and if tort-feasor establishes such 
concurrent negligence, he is entitled to have 
judgment against him reduced by amount of 
workmen's compensation benefits paid. West's 
Ann.Labor Code, §§ 3201 et seq., 3853; West's 
Ann.Code Civ.Proc. § 377. 

Patterson v. Sharp, 89 Cal.Rptr. 396, 10 

Cal.App.3d 990. 


Cal.App. 1 Dist. 1967. Third-party tortfea- 
sor may invoke concurrent negligence of em- 
ployer to defeat latter’s right to reimbursement 
for workmen’s compensation benefits paid to 
employee proximately injured as result of negli- 
gence of such third party, whether action 
against said third party is brought by employer 
who has already paid workmen's compensation 
or by employee who has received compensation. 

Benwell v. Dean, 57 Cal.Rptr. 394, 249 

Cal.App.2d 345. 


Where third-party tortfeasor answered 
wife’s complaint for wrongful death of husband 
by alleging that husband’s death was solely and 
proximately caused by negligence on part of 
husband's fellow employees and during trial 
counsel for tortfeasor advised trial court that he 
reserved right to raise concurrent negligence of 
employer to defeat latter’s right to reimburse- 
ment for workmen’s compensation benefits and 
counsel for employer and compensation carrier 
engaged wife’s counsel to protect their lien for 
benefits paid and lien claimants did not enter 


action, wife was representing common interest 
of wife and lien claimants and tortfeasor was 
entitled to urge employer's concurrent negli- 
gence to protect rights of reduction or setoff. 
Benwell v. Dean, 57 Cal.Rptr. 394, 249 
Cal.App.2d 345. 


Third-party tortfeasor’s right to invoke con- 
current negligence of employer to defeat latter’s 
right to reimbursement for workmen’s compen- 
sation benefits paid to employee proximately 
injured as result of negligence of such third 
party could not be invoked “‘at any time’’ where 
consequence of belated invocation would be to 
require second action before separate jury. 

Benwell v. Dean, 57 Cal.Rptr. 394, 249 

Cal.App.2d 345. 


Cal.App. 1 Dist. 1965. Where subcontrac- 
tor’s employee brought action against general 
contractor for injuries sustained in fall from 
roof of building under construction, and com- 
pensation carrier of subcontractor filed a com- 
plaint in intervention to recover sums it had 
paid employee, general contractor was entitled 
to rely on additional defense of negligence on 
part of subcontractor. 

Scott v. John E. Branagh and Son, 44 

Cal.Rptr. 384, 234 Cal.App.2d 435. 


Where general contractor was negligent in 
failing to provide handrails to protect employ- 
ees of subcontractors on roof of building under 
construction, but subcontractor was negligent 
in sending employee, who fell from roof and 
who was injured, into working area which sub- 
contractor knew to be unsafe, subcontractor’s 
compensation carrier, which intervened to re- 
cover sums paid injured employee, was preclud- 
ed from recovering from general contractor the 
benefits paid to employee. 

Scott v. John E. Branagh and Son, 44 

Cal.Rptr. 384, 234 Cal.App.2d 435. 


Cal.App. 1 Dist. 1962. Decisional rule that 
contributory negligence of plaintiff's employer 
will bar recovery from third person of work- 
men’s compensation payments made by employ- 
er and its insurer does apply to causes of action 
which accrued prior to passage of joint tortfea- 
sors statute which modifies common law doc- 
trine of noncontribution among joint tortfea- 
sors. West’s Ann.Code Civ.Proc. §§ 875-880. 

Chick v. Superior Court In and For City 

and County of San Francisco, 25 Cal. 
Rptr. 725, 209 Cal.App.2d 201. 


Cal.App. 2 Dist. 1980. Where employer's 
carrier paid workers’ compensation and inter- 
vened in worker's third-party action against 
defendants, and worker purportedly settled with 
third-party defendant for $30,000 but carrier 
proceeded to try lawsuit separately against such 
defendant, and jury acting on comparative neg- 
ligence instructions determined that value of 
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worker’s case had he been participating in trial 
would have been $150,000 and determined that 
employer was 80% negligent, trial court proper- 
ly determined that employer or carrier could 
receive reimbursement only for amount by 
which compensation liability exceeded propor- 
tional share of employee's total tort damages, 
and properly denied carrier any recovery on 
lien. 

Johnson v. Cayman Development Co., 167 

Cal.Rptr. 29, 108 Cal.App.3d 977. 


Cal.App. 2 Dist. 1973. Employer may re- 
cover against third-party tort-feasor for com- 
pensation payments only if employer is free 
from any pleaded concurrent negligence con- 
tributing to employee's injuries. West's Ann.La- 
bor Code, §§ 3852, 3856. 

Van Nuis v. Los Angeles Soap Co., 111 

Cal.Rptr. 398, 36 Cal.App.3d 222. 


Cal.App. 2 Dist. 1973. Rule which pre- 
vents employer or carrier from recovering from 
third-party tort-feasor amount of workmen's 
compensation benefits where employer's negli- 
gence contributed to the injury would not be 
limited to preclude application in case where 
employer's negligence is passive and slight and 
third party’s negligence is active and substan- 
tial. 

Shamblin v. Polich, 108 Cal.Rptr. 410, 32 

Cal.App.3d 756. 


Even if employer was negligent in connec- 
tion with employee’s injury, compensation car- 
rier was entitled to recover from third-party 
tort-feasor amount of compensation benefits 
paid if third-party tort-feasor was guilty of wil- 
ful and wanton misconduct. 

Shamblin v. Polich, 108 Cal.Rptr. 410, 32 

Cal.App.3d 756. 


Cal.App. 2 Dist. 1971. Where an employ- 
er, or its compensation carrier, which is obli- 
gated to pay compensation benefits notwith- 
standing absence of any negligence on its part, 
proceeds against a third party on basis that 
such party is also liable without fault pursuant 
to strict liability theories, ordinary contributory 
negligence of the injured party is no defense to 


the claim; likewise, contributory negligence of 


the employer is no defense against the claim. 
West's Ann.Labor Code, §§ 3600, 3850; West's 
Ann.Insurance Code, § 11662. 
Lewis v. American Hoist & Derrick Co., 97 
Cal.Rptr. 798, 20 Cal.App.3d 570. 


Cal.App. 2 Dist. 1969. While employer is 
normally entitled to reimbursement from third- 
party tort-feasors for workmen’s compensation 


benefits paid for injuries caused by third-party 


tort-feasor, this rule is inapplicable where em- 
ployer’s negligence contributes to injury. 
Gastelum v. City of Torrance, 82 Cal.Rptr. 
732, 2 Cal-App.3d 582. 


Cal.App. 2 Dist. 1963. Steel storage tank 
owner being sued by workman who was injured 
while repairing tanks was entitled to plead the 
contributory negligence of the workman's em- 
ployer and mandamus was available to tank 
owner to enforce such a right. West’s Ann.La- 
bor Code, §§ 3201 et seq., 3852, 3856(b). 

Vegetable Oil Products Co. v. Superior 

Court for Los Angeles County, 28 Cal. 
Rptr. 555, 213 Cal.App.2d 252. 


Cal.App. 2 Dist. 1963. Contributory negli- 
gence of injured workman's employer could be 
interposed by the third parties being sued in 
workman's common-law negligence action as a 
pro tanto defense to the extent of the compensa- 
tion benefits which had been paid the workman 
by his employer, even though the employer had 
neither brought his own action to recover the 
benefits paid nor joined in his employee's ac- 
tion. West’s Ann.Labor Code, §§ 3201 et seq., 
3601, 3852, 3853, 3856(b); West's Ann.Insur- 
ance Code, § 11662. 

Tate v. Superior Court for Los Angeles 

County, 28 Cal.Rptr. 548, 213 Cal.App.2d 
238. 


Cal.App. 3 Dist. 1975. Reason for refusing 
negligent employer a lien for workmen's com- 
pensation benefits against employee's recovery 
from negligent third party in independent law- 
suit is to prevent employer from profiting by its 
own wrong. 

Fuller v. Capitol Sky Park, 120 Cal.Rptr. 

131, 46 Cal.App.3d 727. 


Cal.App. 4 Dist. 1968. If there was a cus- 
tom and practice in construction industry that 
employees of one subcontractor used scaffold- 
ing of other subcontractors, such knowledge 
was equally chargeable to subcontractor whose 
employee fell from scaffold constructed by alleg- 
edly negligent second subcontractor; thus if 
evidence was sufficient to support a verdict in 
favor of employee and against second subcon- 
tractor, it must at same time have shown his 
employer to have been negligent in performance 
of duty it owed employee to see that scaffold 
was safe for use of employee, hence intervening 
workmen's compensation insurer of employer 
could not recover. 

Holliday v. Miles, Inc., 72 Cal.Rptr. 96, 266 

Cal.App.2d 396. 


Cal.App. 4 Dist. 1967. An employer or his 
subrogee, the insurance carrier, is not entitled 
to profit by the wrong of the employer. West's 
Ann.Labor Code, § 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Whether an action is brought by an employ- 
er or an injured employee, a third-party tort- 
feasor should be able to invoke concurrent neg- 
ligence of employer to defeat employer's right to 
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reimbursement, since in either event the action 
is brought for benefit of the employer to extent 
that compensation benefits have been paid to 
the employee. West’s Ann.Labor Code, § 3852. 
Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 
App.2d 929. 


When a person is entitled to indemnity 
against a negligent employer, the employer can- 
not recover reimbursement for compensation 
benefits made to an injured employee either by 
asserting lien against judgment recovered by the 
employee or by bringing an action directly 
against third party. West’s Ann.Labor Code, 
§ 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Negligent employer is in no better position 
when third-party tort-feasor does not seek in- 
demnity, for to allow employer reimbursement 
for compensation paid to injured employee 
would permit employer to profit by his own 
wrong. West's Ann.Labor Code, § 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Proof of employer's contributory negligence 
would bar employer and its carrier from reim- 
bursement from third-party tort-feasor for 
workmen's compensation benefits paid to in- 
jured employee. West's Ann.Labor Code, 
§ 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Mere allegation in employee’s action 
against third-party tort-feasor for injuries to 
employee of contributory negligence on part of 
employer would not prejudice employer’s right 
to reimbursement for compensation paid to em- 
ployee from third party. West’s Ann.Labor 


Code, § 3852. 
Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 
App.2d 929. 
Cal.App. 5 Dist. 1976. Employer whose 


concurrent negligence causes injury to employ- 
ee should not be allowed reimbursement from a 
third-party tort-feasor for compensation pay- 
ments made to the employee but since injured 
employee may not be allowed double recovery 
his damages must be reduced by the amount of 
workmen's compensation he received. West's 
Ann.Vehicle Code, § 17151(a); West’s Ann.La- 
bor Code, §§ 3852, 3853, 3856. 

Young v. Berry Equipment Rentals, Inc., 

127 Cal.Rptr. 200, 55 Cal.App.3d 35. 


Cal.App. 5 Dist. 1965. If seller’s employee 
was acting within scope of employment when 
he fell while in unsafe work area endeavoring to 
fix machine which buyer had installed but seller 
had agreed to keep operating properly, seller 
was chargeable with concurrent negligence in 
not furnishing its employee with safe place to 


work and was precluded from recovering from 
buyer amount of workmen's compensation ben- 
efits paid to employee. West's Ann.Labor Code, 
§§ 3300, 6301-6304, 6400-6404. 
Jones v. McFarland Co-op Gin, Inc., 46 
Cal.Rptr. 572, 237 Cal.App.2d 94. 


Employer's liability to share (to extent of 
amount paid as workmen's compensation) fi- 
nancial responsibility for employee’s injuries is 
predicated on concurrent negligence of employ- 
er and third person. 

Jones v. McFarland Co-op Gin, Inc., 46 

Cal.Rptr. 572, 237 Cal.App.2d 94. 


If employee's superior knew, or should 
have known, that area was unsafe, mere fact 
that he had not directed employee to work there 
would not absolve employer of liability and 
permit recovery from negligent third person, on 
employer’s behalf, for workmen's compensation 
benefits paid to employee. West's Ann.Labor 
Code, §8§ 6301-6304, 6400-6404. 

Jones v. McFarland Co-op Gin, Inc., 46 

Cal.Rptr. 572, 237 Cal.App.2d 94. 


Cal.App. 5 Dist. 1965. Whether action is 
brought by employer or by injured employee, 
third-party tort-feasor may invoke concurrent 
negligence of employer to defeat employer’s 
right to reimbursement for workmen's compen- 
sation benefits paid, but since injured employee 
may not be allowed double recovery, his dam- 
ages must be reduced by amount of compensa- 
tion he has received. West's Ann.Labor Code, 
§ 3201 et seq. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


Employee, though injured while acting 
within course and scope of employment, was 
entitled as matter of law to bring common-law 
action for damages against third-party tort-fea- 
sor unaffected by any compensation and his 
employer was entitled to join in such action and 
third-party tort-feasor had right to claim con- 
tributing negligence of employer and claim a 
setoff. West's Ann.Labor Code, §§ 3201 et seq., 
3852, 3856. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


Negligent third-party tort-feasor being sued 
for injuries sustained by plaintiff while acting 
within course and scope of employment has no 
right of recoupment which can be made basis of 
affirmative action against plaintiff's employer 
whose concurrent negligence contributed to 
cause of plaintiff's injuries; such tort-feasor has 
only a right to defeat employer's claim for 
reimbursement for workmen's compensation 
benefits paid and right to reduction of liability 
to plaintiff by amount of such compensation 
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benefits. West’s Ann.Labor Code, §§ 3201 et 
SEG. 30502) 5000- 
Castro v. Fowler Equipment Co., 43 Cal. 
Rptr. 589, 233 Cal.App.2d 416. 


Law Rev. 1970. Workmen's compensation 
and third party suits: The aftermath of Witt v. 
Jackson. 

21 Hastings L.J. 661. 


Law Rev. 1962. Right of employer obligat- 
ed to compensate injured workman against 
third party tort-feasors. 

SO Cava, Sl 


€=2213. —— Settlement or release by employ- 
ee or personal representative. 


C.A.9 (Cal.) 1974. Under California work- 
men’s compensation law a third party cannot 
settle with an injured employee so as to preju- 
dice the employer or the employer’s workmen's 
compensation carrier. West's Ann.Cal.Labor 
Code, §§ 3859, 3860(a, b). 

Pason v. Westfal-Larson Co., Inc., 504 F.2d 

1226. 


Where harbor worker, who was injured 
while doing repair work aboard a completed 
vessel which was lying in navigable waters, 
received benefits from his employer’s compen- 
sation carrier pursuant to California workmen’s 
compensation law and employee also brought 
admiralty action against vessel owner based on 
negligence and unseaworthiness, the employee 
could not settle admiralty action so as to preju- 
dice employer or its compensation carrier. 
West's Ann.Cal.Labor Code, §8§ 3856, 3859, 
3860(a, b); Longshoremen’s and Harbor Work- 
ers’ Compensation Act, 88 1 et seq. 33, 33 
U.S.C.A. 88.901 et seq., 933. 

Pason v. Westfal-Larson Co., Inc., 504 F.2d 

122.6% 


Cal. 1977. Statute providing that employ- 
ee may settle and release any claim which he 
may have against a third party without the 
consent of the employer but that such settle- 
ment or release is subject to employer's right to 
proceed to recover compensation he is paid 
does not create a right to indemnity on the part 
of the employer. West’s Ann.Labor Code, 
§§ 3852, 3859. 

County of San Diego v. Sanfax Corp., 568 

P.2d 363, 140 Cal.Rptr. 638, 19 Cal.3d 
862. 


Cal. 1970. Purpose of statute requiring 
written consent of both employee and employer 
to any release or settlement of claim against 
third party, and of statute declaring that the 
entire amount of settlement is subject to em- 
ployer’s reimbursement claim, is to protect 
rights and interests of employee and employer 
and to prevent or discourage either of them 
from obtaining a recovery from the third party 


at the expense or the disadvantage of the other. 
West’s Ann.Labor Code, §§ 3859, 3860(b). 
Brown v. Superior Court, 476 P.2d 105, 90 
Cal.Rptr. 737, 3 Cal.3d 427. 


After employee has elected to accept bene- 
fits of Labor Code in receiving compensation 
award, he cannot reasonably be heard to con- 
tend that, in disregard of and free from the 
reimbursement rights of those who paid his 
compensation, he should be permitted to settle 
his claims against negligent third party without 
first securing favorable determination of negli- 
gence issues upon which both employee's and 
employer’s right to recover will initially depend. 
West’s Ann.Labor Code, 8§ 3600, 3850-3863. 

Brown v. Superior Court, 476 P.2d 105, 90 

Cal.Rptr. 737, 3 Cal.3d 427. 


When issues of third-party tort-feasor’s neg- 
ligence and any alleged contributory negligence 
of employee have been determined favorably to 
the employee—and thus favorably to the em- 
ployer as well—and only the issue of concurrent 
negligence of the employer remains in the case, 
employee may agree to accept a specified sum 
from the third-party tort-feasor in settlement of 
employee's share of the total claim free and 
clear from the reimbursement rights asserted by 
the employer. West’s Ann.Labor Code, §§ 3859, 
3860(b). 

Brown v. Superior Court, 476 P.2d 105, 90 

Cal.Rptr. 737, 3 Cal.3d 427. 


Where issues with respect to negligence as 
between employee and third-party tort-feasors, 
upon which employee's and employer’s recov- 
ery rights would depend, had not been finally 
determined in employee's favor in connection 
with or as incident of proposed settlement 
agreement between employee and third-party 
tort-feasors, trial court properly refused to ap- 
prove settlement which excluded compensation 
carrier's reimbursement lien. West's Ann.La- 
bor Code, §§ 3859, 3860(b). 

Brown v. Superior Court, 476 P.2d 105, 90 

Cal.Rptr. 737, 3 Cal.3d 427. 


Cal.App. 1 Dist. 1970. Obvious purpose of 
sections of Labor Code requiring written con- 
sent of both for valid release or settlement of 
claim of employee or employer against tort- 
feasor and employer's claim for reimbursement 
is to protect subrogation rights to which em- 
ployer is legally entitled. West’s Ann.Labor 
Code, §§ 3859, 3860. 

Garrett v. Shenson Meat Co., 85 Cal.Rptr. 

65, 5 Cal.App.3d 69. 


Cal.App. 2 Dist. 1974. No settlement be- 
tween injured employee and allegedly negligent 
third party prior to trial of facts may terminate 
right of employer who has not intervened in the 
action to assert his right to recover amount paid 
under workmen’s compensation from subse- 
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quently doing so. West's Ann.Labor Code, 
§ 3853. 
Carden v. Otto, 112 Cal.Rptr. 749, 37 Cal. 
App.3d 887. 
Cal.App. 2 Dist. 1973. In enacting 1971 


amendments to Labor Code provisions relating 
to injured workman's settling claim against 
third party without employer's consent, legisla- 
ture intended to change law to provide: (1) 
employee may settle his claim against third 
party without employer's consent; (2) such set- 
tlement is not, without more, subject to employ- 
er's lien for reimbursement for compensation 
benefits paid to employee whenever it is alleged 
that at time of accident workman was acting in 
course of his employment and his injuries were 
caused by negligence of employer who carried 
workmen's compensation insurance; (3) em- 
ployer retains right to recover such payments in 
case employee settles but must do so by bring- 
ing action against third party. West’s Ann.La- 
bor Code, §§ 3852, 3859, 3860. 

Van Nuis v. Los Angeles Soap Co., 111 

Cal.Rptr. 398, 36 Cal.App.3d 222. 


Where employee settles claim against third 
party without employer's consent, employer 
may recover amount of compensation benefits 
paid employee by bringing action against third 
party. West’s Ann.Labor Code, § 3852. 

Van Nuis v. Los Angeles Soap Co., 111 

Cal.Rptr. 398, 36 Cal.App.3d 222. 


Cal.App. 4 Dist. 1967. Where entire pur- 
pose of employee’s rendering notice to employer 
of impending settlement of employee's claim 
against third-party tort-feasor would be ineffec- 
tual in event trial court ignores right of insurer 
to object to the settlement, statute reciting that 
no release of settlement of any claim as to either 
the employee or the employer is valid without 
the written consent of both is mandatory. 
West's Ann.Labor Code, § 3859. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Cal.App. 5 Dist. 1996. Settlement and re- 
lease between injured employee and third party 
alleged tort-feasor without notice of existence of 
workers’ compensation claim and with good 
faith belief by alleged tort-feasor that he was 
purchasing full release barred employer and its 
workers’ compensation insurance carrier from 
further action against alleged  tort-feasor. 
West's Ann.Cal.Labor Code § 3850(b). 

Insurance Co. of North America v. T.L.C. 

Lines, Inc., 57 Cal.Rptr.2d 542, 50 Cal. 
App.4th 90, rehearing denied. 


Employer which is not given notice of non- 
segregated settlement has cause of action 
against settling third party alleged tort-feasor if 
and only if that third party knew or should have 
known of existence of or potential for workers’ 


compensation claim and failed to notify employ- 
er. 
Insurance Co. of North America v. T.L.C. 
Dines, Ines 57 CalRotrnzd) 542,50) Galy 
App.4th 90, rehearing denied. 


Employer which is not given notice of non- 
segregated settlement does not have cause of 
action against settling third party alleged tort- 
feasor if that third party did not know and 
should not have known of existence of or poten- 
tial for workers’ compensation claim; good faith 
settlement and release will serve to protect third 
party from further liability, limited employer’s 
right to recovery from employee or credit 
against settlement proceeds. 

Insurance Co. of North America v. T.L.C. 

Lines nGwwon Calskoth 2 dwot2 mo Um@aly 
App.4th 90, rehearing denied. 


Law Rev. 1962. Effect of release. 
Sih Salsiae dl, 7/50). 


2214. —— Employee’s recovery of damages 
against third party as bar to employ- 
er’s or insurer’s action. 

For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


5. ACTIONS AND PROCEEDINGS. 
€=2215. In general. 


Library references 


C.J.S. Workmen’s Compensation § 1012 et 
seq. 


Cal.App. 1 Dist. 1954. Where employee is 
injured by tort-feasor, employee has statutory 
duty to give written notice to compensation 
carrier of commencement of his action against 
tort-feasor. West's Ann.Labor Code, § 3850(b). 

Quisenberry v. Rulison, 277 P.2d 57, 129 

Cal.App.2d 268. 


Purpose of Labor Code provision providing 
that, if either employee or employer brings 
action against tort-feasor who has injured em- 
ployee, employer or employee should give to the 
other written notice of such action is to enable 
employer or compensation carrier to make 
choice whether to join in the action and employ 
his own attorneys or to permit employee, 
through employee's attorneys, to proceed with- 
out employer or carrier intervening. West's 
Ann.Labor Code, § 3853. 

Quisenberry v. Rulison, 277 P.2d 57, 129 

Cal.App.2d 268. 


Cal.App. 1 Dist. 1953. | Where employer 
has made compensation payments to employee, 
who has been injured through negligence of 
third person, remedies of employer against third 
person are lien procedure under the Workmen's 
Compensation Act, or an independent action 
against third person, or consolidation of em- 
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ployer’s action with action of employee against 
third person, or intervention in employee's ac- 
tion against third person. West's Ann.Labor 
Code, §§ 3852, 3853, 3856. 
Fernandez v. Consolidated Fisheries, Inc., 
255 P.2d 863, 117 Cal.App.2d 254. 


Cal.App. 2 Dist. 1993. Where employee 
filed action against third party whose negli- 
gence caused or contributed to employee's inju- 
ry, employer had to be given notice of pleading 
which put in issue its concurrent negligence, 
and timely notice of trial date. 

C.J.L. Construction, Inc. v. Universal 

Plumbing, 22 Cal.Rptr.2d 360, 18 Cal. 
App.4th 376. 


Cal.App. 2 Dist. 1992. Upon employee's 
voluntary dismissal of its lawsuit against third 
party, the lawsuit terminated, and filing of lien 
after voluntary dismissal of action could not 
confer standing as a party on employer. 

O'Dell v. Freightliner Corp., {2 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Even where Witt defense has not been 
raised by third party, there is no reason to 
impose duties of trustee on employee bringing 
action against third-party; requirement of time- 
ly notice of action, together with employer's 
right to intervene, sue in its own right, or 
impose its lien are sufficient to protect employ- 
er’s rights. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Cal.App. 2 Dist. 1970. Where employee 
which has recovered workmen’s compensation 
initiates action against third-party tort-feasor, 
employer may allow action to proceed in sole 
name of and under exclusive control of employ- 
ee and claim lien on any judgment for its 
compensation payments, or it may initiate its 
own action against tort-feasor and consolidate it 
with employee's action or it may intervene in 
action, thus becoming a party to the suit. 
West's Ann.Labor Code, § 3850 et seq. 

Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


Cal.App. 3 Dist. 1969. Applicable period 
of limitations and methods of collecting subro- 
gation claim of workmen's compensation subro- 
gee, which had paid death benefits, were gov- 
erned by special statutes and general three-year 
statute of limitations applicable to obligations 
secured by liens did not apply. West's Ann.La- 
bor Code, 8§ 3853-3856; West's Ann.Gov.Code, 
§ 21451; West's Ann.Civ.Code, § 2911. 

Martin v. Board of Administration, Public 

Emp. Retirement System, 81 Cal.Rptr. 
432, 276 Cal.App.2d 795. 


Cal.App. 4 Dist. 1967. The employer or his 
workmen’s compensation insurer who has sub- 
rogation claim against a third-party tort-feasor 


may assert this claim by bringing an indepen- 
dent action, by joining in an action brought by 
the employee or by abstaining from suit and 
claiming a lien against the judgment recovered 
by the employee. West’s Ann.Labor Code, 
8§ 3852-3854, 3856. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Cal.App. 5 Dist. 1989. Order dismissing 
workers’ compensation carrier's reimbursement 
action for delay in prosecution was not abuse of 
discretion, though carrier allegedly delayed in 
filing suit so as not to prejudice injured work- 
er’s rights. West’s Ann.Cal.C.C.P. §§ 583.410, 
583.420(a)(2)(A). 

State Compensation Ins. Fund v. Selma 

Trailer & Manufacturing Co., 258 Cal. 
Rptr. 545, 210 Cal.App.3d 740. 


Cal.App. 5 Dist. 1975. Where employer is 
seeking indemnification from third party for 
benefits paid to employee, Workmen's Compen- 
sation Appeals Board and superior court have 
concurrent jurisdiction over question of employ- 
er’s fault. West’s Ann.Labor Code, §§ 3601, 
3852, 3853, 3856(b), 5300. 

Levels v. Growers Ammonia Supply Co., 

121 Cal.Rptr. 779, 48 Cal.App.3d 443. 


©2216. Time to sue, successive actions, and 
limitations. 


Library references 
C.J.S. Workmen's Compensation § 1014. 


Cal. 1977. One-year statute of limitations 
for injury caused by the wrongful act or neglect 
of another, rather than three-year statute of 
limitations applicable to actions upon liability 
created by statute, governed action brought by 
county, which had paid workers’ compensation 
benefits to employees, against third party to 
recover the amounts which the county was 
required to pay the workers. West's Ann.Labor 
Code, § 3852; West's Ann.Code Civ.Proc. 
§§ 338, subd. 1, 340, subd. 3. 

County of San Diego v. Sanfax Corp., 568 

P.2d 363, 140 Cal.Rptr. 638, 19 Cal.3d 
862. 


One-year statute of limitations on employ- 
er’s claim against third party whose negligence 
has injured employee who has received work- 
ers’ compensation benefits begins to run on the 
date of the employee's injury and not on the 
date that the employer agrees to pay or is 
ordered to pay compensation benefits. West's 
Ann.Code Civ.Proc. § 340, subd. 3. 

County of San Diego v. Sanfax Corp., 568 

P.2d 363, 140 Cal.Rptr. 638, 19 Cal.3d 
862. 


Statutes which prescribe employee and em- 
ployer actions against negligent third parties 
have, as one objective, the goal of reducing the 
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likelihood that the third party will be forced to 
defend more than one action. West's Ann.La- 
bor Code, §§ 3852-3854, 3859. 
County of San Diego v. Sanfax Corp., 568 
P.2d 363, 140 Cal.Rptr. 638, 19 Cal.3d 
862. 


Actions filed by injured county employees 
against allegedly negligent third party did not 
toll one-year statute of limitations on county’s 
action against the allegedly negligent third party 
to recover amount of compensation benefits 
payable to employees. West’s Ann.Labor Code, 
§ 3852; West's Ann.Code Civ.Proc. § 340, subd. 
oF 

County of San Diego v. Sanfax Corp., 568 

P.2d 363, 140 Cal.Rptr. 638, 19 Cal.3d 
862. 


Cal.App. 1 Dist. 1967. Where the insur- 
ance carrier of an employer seeks to recover 
benefits paid to an injured employee and choos- 
es to bring its own action directly against the 
third person alleged to be responsible for the 
employee's injuries, carrier's complaint must be 
filed within one year from the date of injury. 
West's Ann.Code Civ.Proc. § 340, subd. 3; 
West’s Ann.Labor Code, §§ 3850, 3852. 

Harrison v. Englebrick, 62 Cal.Rptr. 831, 

254 Cal.App.2d 871. 


Timely filing of employee’s action against 
those allegedly responsible for injury serves to 
protect the employer, who has paid employee 
workmen's compensation for such _ injury, 
against the bar of statute of limitations. West’s 
Ann.Code Civ.Proc. § 340, subd. 3. 

Harrison v. Englebrick, 62 Cal.Rptr. 831, 

254 Cal.App.2d 871. 


Cal.App. 2 Dist. 1993. One-year statute of 
limitations applied to employee's action against 
third party whose negligence caused or contrib- 
uted to employee’s injuries and to action by 
employer against third party for reimbursement 
of workers’ compensation benefits paid to em- 
ployee. West’s Ann.Cal.Labor Code § 3852. 

C.J.L. Construction, Inc. v. Universal 

Plumbing, 22 Cal.Rptr.2d 360, 18 Cal. 
App.4th 376. 


Cal.App. 2 Dist. 1992. While one-year stat- 
ute of limitations governs both employee's and 
employer's suit against third party, employer or 
employee has unconditional right to intervene 
in the other’s lawsuit anytime prior to trial on 
the facts, and thereby avoid the one-year statute 
of limitations. West's Ann.Cal.Labor Code 
§ 3853. 

O’Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Cal.App. 2 Dist. 1987. Rule that when em- 
ployer or insurer files timely action against tort- 
feasor to recover worker’s compensation paid to 
injured employee, employee may intervene to 


recover damages for personal injury even if 
complaint in intervention is not filed within 
statute of limitations applies not only to private 
entities, but also where tort-feasor is govern- 
ment entity. West's Ann.Cal.Labor Code 
§ 3853. 
Home Ins. Co. v. Southern Cal. Rapid Tran- 
sit District, 241 Cal.Rptr. 858, 196 Cal. 
App.3d 522, review denied. 


Cal.App. 2 Dist. 1982. Though employee 
failed to timely serve her personal injury com- 
plaint within three years after commencement 
of her action against third party, she should 
have been allowed to intervene in action filed by 
her employer's workers’ compensation carrier 
against the third party brought to recover com- 
pensation payments awarded to employee. 
West's Ann.Labor Code §§ 3850 et seq., 
3850(b), 3853; West’s Ann.C.C.P. §§ 340, subd. 
3) 5814. 

Buell v ‘CBS, Inc, 186 (CaliRpme45536 

Cal.App.3d 823. 


Right of employer and employee to inter- 
vene in timely filed action of the other is not 
dependent upon their own compliance with 
statute of limitations. West's Ann.Labor Code 
§§ 3850 et seq., 3850(b), 3853; West's Ann. 
C.C.P. §§ 340, subd. 3, 581a. 

Buell v. CBS, Inc., 186 Cal.Rptr. 455, 136 

Cal.App.3d 823. 


Cal.App. 2 Dist. 1966. Action by employer 
against third party for losses incurred in pay- 
ment of compensation and medical expenses to 
injured employee was governed by one-year 
statute of limitations and not the three-year 
statute. West's Ann.Code Civ.Proc. §§ 338, 
subd. 1, 340, subd. 3, 597; West’s Ann.Labor 
Code, § 3201 et seq. 

City of Los Angeles v. Aldrich, 51 Cal.Rptr. 

408, 242 Cal.App.2d 306. 


Cal.App. 3 Dist. 1969. Applicable period 
of limitations and methods of collecting subro- 
gation claim of workmen's compensation subro- 
gee, which had paid death benefits, were gov- 
erned by special statutes and general three-year 
statute of limitations applicable to obligations 
secured by liens did not apply. West's Ann.La- 
bor Code, 88 3853-3856; West’s Ann.Gov.Code, 
§ 21451; West’s Ann.Civ.Code, § 2911. 

Martin v. Board of Administration, Public 

Emp. Retirement System, 81 Cal.Rptr. 
432, 276 Cal.App.2d 795. 


Three-year statute of limitations applies to 
actions for injuries or death of employee 
brought by workmen’s compensation subrogee 
which has paid benefits, but statute does not 
apply to subrogee’s intervention or lien asser- 
tion in employee's or survivor's timely action. 


For legislative history of cited statutes, see West's Annotated California Codes 


€=2216 WORKERS’ COMPENSATION 


44A Cal D 2d—400 


For later cases see same Topic and Key Number in Pocket Part 


West’s Ann.Labor Code, § 3853; West’s Ann. 
Gov.Code, § 21455. 
Martin v. Board of Administration, Public 
Emp. Retirement System, 81 Cal.Rptr. 
432, 276 Cal.App.2d 795. 


Cal.App. 4 Dist. 1981. The time for bring- 
ing suit against third party whose negligence 
injured employee who received workers’ com- 
pensation benefits, whether commenced by em- 
ployer or employee, is governed by one-year 
statute of limitations. West's Ann.Labor Code, 
§§ 3850(b), 3852; West's Ann.Code Civ.Proc. 
§ 340, subd. 3. 

Jordan v. Superior Court, 172 Cal.Rptr. 30, 

116 Cal.App.3d 202. 


Law Rev. 1962. 
action. 
37 S.Bar J. 747. 


Law Rev. 1962. 
gation right arises. 
37 S.Bar J. 746. 


2217. Abatement and revival. 


Limitations on employer's 


When employer's subro- 


Library references 
C.J.S. Workmen’s Compensation § 1010. 


Law Rev. 1962. Non-abatement of em- 
ployer’s subrogation rights. 
37 S.Bar J. 746. 


©2218. Parties. 


Library references 
C.J.S. Workmen's Compensation § 1015. 


2219. —— In general. 


Cal.App. 2 Dist. 1994. Workers’ compen- 
sation lien claimant has right to participate in 
worker’s case-in-chief; right is implicit in stat- 
ute providing that appeals board may award 
attorney fees to a worker's attorney out of lien 
claimant’s recovery, and from lien claimant's 
statutory right to petition for reconsideration of 
workers’ compensation judge's (WCJ) final deci- 
sion in a worker’s case-in-chief. West's 
Ann.Cal.Labor Code §§ 4903.2, 5900. 

Beverly Hills Multispecialty Group, Inc. v. 
Workers’ Comp. Appeals Bd., 32 Cal. 
Rptr.2d 293, 26 Cal.App.4th 789, rehear- 
ing denied, and review denied. 

Cal.App. 2 Dist. 1992. Workers’ 


compen- 


sation scheme seeks to insure that, regardless of 


whether employee or employer sues third party, 
both recover their due, and, as far as possible, 
third party need defend only one lawsuit. 
West's Ann.Cal.Labor Code § 3200 et seq. 
O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 
774, 10 Cal.App.4th 645. 


While one-year statute of limitations gov- 
erns both employee's and employer's suit 
against third party, employer or employee has 


unconditional right to intervene in the other's 
lawsuit anytime prior to trial on the facts, and 
thereby avoid the one-year statute of limitations. 
West’s Ann.Cal.Labor Code § 3853. 
O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 
774, 10 Cal.App.4th 645. 


Upon employee’s voluntary dismissal of its 
lawsuit against third party, the lawsuit termi- 
nated, and filing of lien after voluntary dismiss- 
al of action could not confer standing as a party 
on employer. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


2220. —— Action in name of employer or 
insurer. 


Cal.App. 1 Dist. 1974. Where injury cov- 
ered by workmen's compensation is caused by 
third-party negligence, employer or his insurer 
may recover from third party benefits accruing 
to injured employee in one of three ways; em- 
ployer may bring an action against third party, 
join as plaintiff or intervene in action brought 
by employee, or allow employee to prosecute 
action and apply for lien upon employee's net 
recovery from third party. West’s Ann.Labor 
Code, 8§ 3852, 3853, 3856(b). 

Gilford v. State Compensation Ins. Fund, 

116 Cal.Rptr. 615, 41 Cal.App.3d 828. 


Cal.App. 2 Dist. 1974. Employer who is 
obligated to pay workmen's compensation bene- 
fits to an employee injured by negligent third 
party may bring an action directly against third 
party or may join as plaintiff in employee's 
action against third party or intervene therein 
or may claim a lien on employee's recovery 
against third party. West's Ann.Labor Code, 
§§ 3852, 3853, 3856(b). 

Carden v. Otto, 112 Cal.Rptr. 749, 37 Cal. 

App.3d 887. 


Cal.App. 2 Dist. 1973. On payment of 
compensation to injured employee, carrier be- 
comes subrogated to employer's rights against 
third party and may enforce those rights in its 
own name. West's Ann.Labor Code, §§ 3211, 
3850(b). 

Van Nuis v. Los Angeles Soap Co., 111 

Cal.Rptr. 398, 36 Cal.App.3d 222. 


C2221. 


Action in name of employee, de- 
pendents, or personal representa- 
tive. 


Cal.App. 2 Dist. 1974. Employer who is 
obligated to pay workmen's compensation bene- 
fits to an employee injured by negligent third 
party may bring an action directly against third 
party or may join as plaintiff in employee's 
action against third party or intervene therein 
or may claim a lien on employee's recovery 
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against third party. West's Ann.Labor Code, 
§§ 3852, 3853, 3856(b). 
Carden v. Otto, 112 Cal.Rptr. 749, 37 Cal. 
App.3d 887. 


©2222. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


Action in name of state. 


2223. —— Proper and necessary parties. 


Cal.App. 2 Dist. 1963. Injured workman's 
employer and employer's compensation carrier 
which had paid compensation benefits to work- 
man were not indispensable parties to work- 
man’s common-law negligence action against 
allegedly negligent third parties even though 
third parties interposed as a defense to the 
workman’s action the alleged contributory neg- 
ligence of the employer. West’s Ann.Labor 
Code, §§ 3201 et seq., 3601, 3852, 3853, 
3856(b); West's Ann.Insurance Code, § 11662; 
West's Ann.Code Civ.Proc. §§ 369, 389. 

Tate v. Superior Court for Los Angeles 

County, 28 Cal.Rptr. 548, 213 Cal.App.2d 
238. 


Cal.App. 3 Dist. 1962. Employer and 
workman's compensation insurer do not be- 
come either indispensable or conditionally nec- 
essary parties to employee's action against third 
party tort-feasor for injuries in course of em- 
ployment unless and until there is satisfactory 
showing that justiciable issue can be raised that 
such employer has been concurrently and con- 
tributorily negligent, the mere fact that affidavit 
supporting motion to add parties alleges such 
negligence does not require granting of motion. 
West's Ann.Code Civ.Proc. 8§ 389, 442. 

City of Sacramento v. Superior Court In 

and For Sacramento County, 23 Cal.Rptr. 
43, 205 Cal.App.2d 398. 


Cal.App. 5 Dist. 1965. Employee, though 
injured while acting within course and scope of 
employment, was entitled as matter of law to 
bring common-law action for damages against 
third-party tort-feasor. unaffected by any com- 
pensation and his employer was entitled to join 
in such action and third-party tort-feasor had 
right to claim contributing negligence of em- 
ployer and claim a setoff. West's Ann.Labor 
Code, §§ 3201 et seq., 3852, 3856. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


2224. —— Joinder. 


Cal.App. 1 Dist. 1982. Employer who be- 
comes obligated to pay compensation to an 
employee may recover from a negligent third 
party either by bringing an action directly 
against the third party, by joining as a party 
plaintiff or intervening in an action brought by 
the employee, or by allowing the employee to 


prosecute the action and then applying for a 
first lien against the amount of the employees 
judgment less an allowance for litigation ex- 
penses and attorney fees. West's Ann.Labor 
Code §§ 3852, 3853, 3856, subd. b. 
Del Monte Corp. v. Superior Court, 179 
Cal.Rptr. 855, 127 Cal.App.3d 1049. 


Cal.App. 1 Dist. 1954. Where tort-feasor 
injures an employee, employer or compensation 
carrier has claim against tort-feasor for amount 
of compensation paid employee as a result of. 
such tortious injury, and such claim may be 
asserted by employer or carrier by bringing an 
independent action, by joining in action brought 
by employee, or by abstaining from suit and 
claiming a lien against judgment recovered by 
employee. West's Ann.Labor Code, §§ 3852- 
3855. 

Quisenberry v. Rulison, 277 P.2d 57, 129 

Cal.App.2d 268. 


Cal.App. 2 Dist. 1992. To prevent double 
recovery by employee, employer may recoup 
benefits it has paid to employee by utilizing any 
of three means, as a plaintiff in a direct action 
against third party, as a party or intervenor in 
action by employee against third party, or as 
lien claimant against employee’s recovery in 
action against third party. West’s Ann.Cal.La- 
bor Code §§ 3852, 3853, 3856(b). 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


2225. —— New parties, intervention, and 
substitution. 


C.A.9 (Cal.) 1966. District court which 
had secured no jurisdiction over any res in libel 
by widow against third-party shipowner for 
wrongful death of husband did not abuse its 
discretion by refusing to permit workmen’s 
compensation insurer for husband’s employer 
to intervene just prior to court approval of 
settlement in order to assert right under Long- 
shoremen’s and Harbor Workers’ Compensation 
Act to recover back from corpus of judgment 
the amount of benefits paid. Longshoremen’s 
and Harbor Workers’ Compensation Act, § 33, 
33 U.S.C.A. § 933; Fed.Rules Civ.Proc. rule 
24(a), 28 U.S.C.A. 

Liberty Mut. Ins. Co. v. United Towing Co., 

Barge 20, 369 F.2d 382. 


Cal. 1977. Employer can intervene in ac- 
tion brought by injured employee against negli- 
gent third party even after statute of limitations 
has run. West’s Ann.Labor Code, § 3852; 
West's Ann.Code Civ.Proc. § 340, subd. 3. 

County of San Diego v. Sanfax Corp., 568 

P.2d 363, 140 Cal.Rptr. 638, 19 Cal.3d 
862. 


Cal.App. 1 Dist. 1982. Employer who be- 
comes obligated to pay compensation to an 
employee may recover from a negligent third 
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party either by bringing an action directly 
against the third party, by joining as a party 
plaintiff or intervening in an action brought by 
the employee, or by allowing the employee to 
prosecute the action and then applying for a 
first lien against the amount of the employees 
judgment less an allowance for litigation ex- 
penses and attorney fees. West’s Ann.Labor 
Code §§ 3852, 3853, 3856, subd. b. 

Del Monte Corp. v. Superior Court, 179 

Cal.Rptr. 855, 127 Cal.App.3d 1049. 


Employer who has provided worker’s com- 
pensation benefits may be brought into a third- 
party tort action by cross complaint in order to 
facilitate the third party’s proof of the employ- 
er’s negligence where a finding of that negli- 
gence would lead to a reduction in the employ- 
ee’s award by the amount of compensation 
benefits paid; right to proceed by way of cross 
complaint is not inhibited by the fact that the 
employer has not sought reimbursement for 
compensation benefits paid to the employee. 

Del Monte Corp. v. Superior Court, 179 

Cal.Rptr. 855, 127 Cal.App.3d 1049. 


Cal.App. 1 Dist. 1974. Where injury cov- 
ered by workmen’s compensation is caused by 
third-party negligence, employer or his insurer 
may recover from third party benefits accruing 
to injured employee in one of three ways; em- 
ployer may bring an action against third party, 
join as plaintiff or intervene in action brought 
by employee, or allow employee to prosecute 
action and apply for lien upon employee's net 
recovery from third party. West's Ann.Labor 
Code, 8§ 3852, 3853, 3856(b). 

Gilford v. State Compensation Ins. Fund, 

116 Cal.Rptr. 615, 41 Cal.App.3d 828. 


Cal.App. 1 Dist. 1972. Absent some asser- 
tion of defense of employer's negligence by 
third-party tort-feasor defendants, or any one of 
them, there was no dereliction of duty on the 
part of the State Compensation Insurance Fund 
in failing to intervene in personal injury action 
by employee of employer insured by Fund; 
however, at the point where the trial court 
permitted defendants to amend their answers so 
as to allege negligence on part of the employer, 
a conflict of interest between employee and 
employer arose and Fund should then have 
been given a reasonable opportunity to inter- 
vene and prepare for trial on issue created by 
such amendment. West's Ann.Labor Code, 
§§ 3850(b), 3852, 3853, 3856(b), 3859, 3860. 

Brandon v. Santa Rita Technology, Inc., 

102 Cal.Rptr. 225, 25 Cal.App.3d 838. 


Cal.App. 1 Dist. 1967. When employer's 
action for recompensation from tort-feasor for 
workmen's compensation payments made to 
employee is timely filed, employee may inter- 
vene and press his complaint in intervention to 
recover damages for personal injuries, even 


though the employee does not appear and make 
such claim until more than one year after his 
injury. West’s Ann.Code Civ.Proc. § 340, subd. 
3; West’s Ann.Labor Code, § 3852. 
Harrison v. Englebrick, 62 Cal.Rptr. 831, 
254 Cal.App.2d 871. 


Cal.App. 2 Dist. 2000. Workers’ compen- 
sation subrogation and intervention provisions 
were not meant to provide the substantive law 
governing an employer’s claim against a third 
party tortfeasor; they are procedural only. 
West's Ann.Cal.Labor Code 8§ 3852, 3853. 

Garofalo v. Princess Cruises, Inc., 102 Cal. 

Rptr.2d 754, 85 Cal.App.4th 1060. 


Cal.App. 2 Dist. 1993. Third-party defen- 
dant which sought to reduce any judgment 
against it by amount of workers’ compensation 
benefits paid to injured employee could not 
compel employer’s participation as cross-defen- 
dant in employee's lawsuit. 

C.J.L. Construction, Inc. v. Universal 

Plumbing, 22 Cal.Rptr.2d 360, 18 Cal. 
App.4th 376. 


In case involving use of declaratory relief 
procedure to determine amount of offset, third- 
party defendant which sought to reduce judg- 
ment against it by amount of workers’ compen- 
sation benefits paid to injured employee, could 
not compel employer’s participation as cross- 
defendant in employee’s lawsuit; at time of first 
amended cross-complaint filed neither employer 
nor its compensation carrier had filed com- 
plaint in intervention in effort to assert their 
lien rights, no facts were alleged in first amend- 
ment of cross-complaint which indicated any 
effort would be made to file complaint in inter- 
vention, and all third-party defendants could 
raise issue by way of affirmative defense. 

C.J.L. Construction, Inc. v. Universal 

Plumbing, 22 Cal.Rptr.2d 360, 18 Cal. 
App.4th 376. 


Cal.App. 2 Dist. 1992. Even where Witt 
defense has not been raised by third party, there 
is no reason to impose duties of trustee on 
employee bringing action against third-party; 
requirement of timely notice of action, together 
with employer's right to intervene, sue in its 
own right, or impose its lien are sufficient to 
protect employer's rights. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Cal.App. 2 Dist. 1988. Employer may ex- 
ercise subrogation right to be reimbursed from 
workers’ net recovery from third party for full 
amount of compensation benefits already paid 
under Longshore and Harbor Workers’ Com- 
pensation Act by intervening in worker’s suit 
and asserting compensation lien which attaches 
to funds obtained by worker either by settle- 
ment or by judgment. Longshore and Harbor 
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Workers’ Compensation Act, §§ 1 et seq., 33, 33 
U.S.C.A. 8§ 901 et seq., 933. 
National Metal & Steel Corp. v. Colby 
Crane & Manufacturing Co., 246 Cal. 
Rptr. 435, 200 Cal.App.3d 1111. 


Cal.App. 2 Dist. 1978. Once an action has 
been timely filed by injured employee or by his 
employer or employer's compensation carrier, 
subrogees, including retirement association 
which has paid disability benefits, may inter- 
vene after period of limitation has run. West's 
Ann.Gov.Code, § 31821. 

Ventura County Employees’ Retirement As- 

sociation v. Pope, 151 Cal.Rptr. 695, 87 
Cal.App.3d 938. 


Cal.App. 2 Dist. 1977. Where employee 
who received workers’ compensation benefits 
failed to file timely third-party action against 
petitioner, where employer's insurer filed subro- 
gation action against petitioner but return of 
service was not made within three years and 
petitioner made no appearance in action until 
after expiration of three-year period, superior 
court was without authority to order or allow 
employee to subsequently file complaint-in-in- 
tervention, for it was superior court’s duty to 
dismiss insurer’s complaint for failure to com- 
ply with Code of Civil Procedure section. 
West’s Ann.Code Civ.Proc. § 58 1la(a). 

Floyd Neal & Associates, Inc. v. Superior 

Court, 140 Cal.Rptr. 301, 72 Cal.App.3d 
734. 


Cal.App. 2 Dist. 1974. Employer who is 
obligated to pay workmen's compensation bene- 
fits to an employee injured by negligent third 
party may bring an action directly against third 
party or may join as plaintiff in employee's 
action against third party or intervene therein 
or may claim a lien on employee's recovery 
against third party. West’s Ann.Labor Code, 
§§ 3852, 3853, 3856(b). 

Carden v. Otto, 112 Cal.Rptr. 749, 37 Cal. 

App.3d 887. 


Where injured employee and allegedly neg- 
ligent third party proceed to trial on the facts, 
employer who has proper notice of trial and 
fails to intervene to assert his claim for reim- 
bursement for amounts paid under workmen's 
compensation cannot after settlement by em- 


ployee, intervene. West's Ann.Labor Code, 
§ 3853. 
Carden v. Otto, 112 Cal.Rptr. 749, 37 Cal. 
App.3d 887. 


Since employer's right to intervene, in ac- 
tion brought by injured employee against alleg- 
edly negligent third party, to assert claim for 
reimbursement for workmen's compensation 
benefits paid exists up to time of trial on the 
facts, proper notice of the trial date to employer 
is essential to bar employer's right to intervene 


thereafter and the notice must be a formal one 
and may not be left to informal communication 


between counsel. West’s Ann.Labor Code, 
§ 3853. 
Carden v. Otto, 112 Cal.Rptr. 749, 37 Cal. 
App.3d 887. 


Where employer, after learning of proposed 
judgment in action between injured employee 
and allegedly negligent third party appeared 
and sought to intervene to litigate its claim for 
reimbursement of workmen's compensation 
benefits paid, it was an abuse of discretion for 
trial court to refuse the request. West’s Ann.La- 
bor Code, § 3853. 

Carden. Otto, 112 CalRpin 749 s3imiCal: 

App.3d 887. 


Cal.App. 2 Dist. 1970. _ Where employee 
which has recovered workmen’s compensation 
initiates action against third-party tort-feasor, 
employer may allow action to proceed in sole 
name of and under exclusive control of employ- 
ee and claim lien on any judgment for its 
compensation payments, or it may initiate its 
own action against tort-feasor and consolidate it 
with employee's action or it may intervene in 
action, thus becoming a party to the suit. 
West's Ann.Labor Code, § 3850 et seq. 

Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


Cal.App. 3 Dist. 1984. A worker’s compen- 
sation carrier is authorized to attempt recovery 
of benefits paid either through the maintenance 
of an independent action, intervention in the 
employee's action, or assertion of lien rights in 
the employee’s recovery. West’s Ann.Cal.Labor 
Code §§ 3852, 3853, 3856(b). 

Catello v. I.T.T. General Controls, 200 Cal. 

Rptr. 4, 152 Cal.App.3d 1009. 


In personal injury action by employee, in- 
jured by exploding oven, employer’s worker's 
compensation carrier’s complaint in interven- 
tion would have survived dismissal of main 
action against manufacturer of the allegedly 
defective oven, since such complaint in inter- 
vention sought alfirmative relief from the manu- 
facturer. West's Ann.Cal.C.C.P. § 387. 

Catello v. I.T.T. General Controls, 200 Cal. 

Rptr. 4, 152 Cal.App.3d 1009. 


Cal.App. 3 Dist. 1964. Premises Owner 
claiming right to setoff, in wrongful death ac- 
tion against it, for workmen's compensation 
benefits paid for death of independent contrac- 
tor’s employee was entitled to have independent 
contractor joined in the action. 

Dauer v. Aerojet General Corp., 36 Cal. 

Rptr. 356, 224 Cal.App.2d 175. 


Cal.App. 3 Dist. 1962. Third party defen- 
dants in negligence action brought by employee 
for injuries suffered in course of his employ- 
ment could seasonably join employer and lat- 
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ter’s insurer by cross-complaint upon showing 
that justiciable issue of such employer's concur- 
rent negligence existed, for purpose of reducing 
judgment awarded by amount of workmen's 
compensation benefits paid. West’s Ann.Labor 
Code, § 3864. 
City of Sacramento v. Superior Court In 
and For Sacramento County, 23 Cal.Rptr. 
43, 205 Cal.App.2d 398. 


Cal.App. 4 Dist. 1996. | Employee, who, 
while in course and scope of his employment, 
was involved in motor accident with driver and 
whose personal injury action against driver was 
dismissed for failure to prosecute, could not 
subsequently intervene in his employer's work- 
ers’ compensation carrier’s separately filed sub- 
rogation action against driver; Court of Appeal 
could not believe Legislature intended to re- 
ward employee whose action was subject to 
mandatory dismissal for failure to effect timely 
service by permitting him to intervene back into 
very litigation he set in motion. West's 
Ann.Cal.Labor Code § 3853. 

Fairmont Ins. Co. v. Frank, 49 Cal.Rptr.2d 

670, 42 Cal.App.4th 457. 


Cal.App. 4 Dist. 1967. The employer or his 
workmen’s compensation insurer who has sub- 
rogation claim against a third-party tort-feasor 
may assert this claim by bringing an indepen- 
dent action, by joining in an action brought by 
the employee or by abstaining from suit and 
claiming a lien against the judgment recovered 
by the employee. West's Ann.Labor Code, 
§§ 3852-3854, 3856. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Although employer’s workmen's compensa- 
tion carrier has status of party-plaintiff when it 
intervenes in employee’s action against third- 
party tort-feasor, the injured employee is pri- 
mary plaintiff who is in control of the case and 
is recognized as the dominant party. West's 
Ann.Labor Code, § 3853. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Cal.App. 5 Dist. 1989. Time for exercising 
due diligence in prosecution of personal injury 
action, for both the injured-party/compensation- 
carrier that files suit and the compensation- 
carrier/injured-party that intervenes, is mea- 
sured from the day that complaint is filed. 


West's Ann.Cal.C.C.P. §§ 583.410, 
583.420(a)(2)(A); West’s Ann.Cal.Labor Code 
§ 3853. 


State Compensation Ins. Fund v. Selma 
Trailer & Manufacturing Co., 258 Cal. 
Rptr. 545, 210 Cal.App.3d 740. 


Workers’ compensation statute permitting 
injured worker or compensation carrier to file 
complaint-in-intervention in suit against tort- 


feasor ‘‘at any time before trial on facts’’ does 
not qualify or eliminate intervenor’s obligation 
to pursue claim diligently from the beginning. 


West's AnmeCaliGiGiPs §§ 583.410, 
583.420(a)(2)(A); West’s Ann.Cal.Labor Code 
§ 3853. 


State Compensation Ins. Fund v. Selma 
Trailer & Manufacturing Co., 258 Cal. 
Rptr. 545, 210 Cal.App.3d 740. 


Cal.App. 5 Dist. 1987. Concurrent negli- 
gence of employer is defense which is sufficient- 
ly raised if asserted by third-party tort-feasor 
only in answer to plaintiff's complaint, that is, 
although third-party tort-feasor may bring em- 
ployer into lawsuit by way of cross complaint 
for indemnity, tort-feasor is not obligated to do 
so. 

Burrow v. Pike, 235 Cal.Rptr. 408, 190 

Cal.App.3d 384, review denied. 


Cal.App. 6 Dist. 1991. Employee who ini- 
tiated lawsuit against third-party tort-feasor and 
whose action was properly dismissed for failure 
to effect timely service was not entitled to inter- 
vene in his employer's workers’ compensation 
carrier's complaint-in-intervention; employee 
could not avoid penalty for noncompliance with 
mandatory service statutes by simply interven- 
ing back into litigation and thereby benefiting 
from any extended service period available to 
initial intervenor. West's Ann.Cal.Labor Code 
§§ 3850(b), 3853; West’s Ann.Cal.C.C.P. 
§ 583.210(a, b). 

Bishop v. Silva, 285 Cal.Rptr. 910, 234 

Cal.App.3d 1317, review denied. 


Cal.App. 6 Dist. 1987. Notwithstanding 
Labor Code provision permitting intervention at 
any time before trial, court lacked jurisdiction 
over complaint in intervention of workers’ com- 
pensation insurer, where plaintiffs in underlying 
third-party tort action had failed to serve and 
return summons within statutory three-year pe- 
riod. West's Ann.Cal.Labor Code § 3853; 
West's Ann.Cal.C.C.P. § 1 et seq.; § 581a (Re- 
pealed). 

Chambers v. Santa Cruz City School Dist., 

238 Cal.Rptr. 356, 193 Cal.App.3d 518. 


Law Rev. 1962. 
employee's action. 
37 S.Bar J. 747. 


©2226. Pleading. 
Library references 
C.J.S. Workmen's Compensation § 1022. 


©2227. —— In general. 


Cal.App. 2 Dist. 1963. It is not necessary 
for a defendant being sued in a common-law 
negligence action by an injured employee who 
has been paid compensation by his employer 
and employer’s compensation carrier to cross- 
complain in order to assert a pro tanto defense 


Employer intervening in 
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that the employer was contributorily negligent. 
West's Ann.Labor Code, §§ 3201 et seq., 3601, 


3852, 3853, 3856(b); West's Ann.Insurance 
Code, § 11662; West’s Ann.Code Civ.Proc. 
§§ 369, 389, 


Tate v. Superior Court for Los Angeles 
County, 28 Cal.Rptr. 548, 213 Cal.App.2d 
238. 


Cal.App. 4 Dist. 1994. Where injured em- 
ployee sues third party rather than employer, 
third-party defendant who wishes to establish 
right to offset based on employer's concurrent 
negligence may only do so by raising issue as 
defensive matter in answer to employee’s com- 
plaint, and not through cross complaint against 
employer, in all cases in which employer does 
not seek reimbursement for benefits provided to 
employee by independent action against defen- 
dant, or by joining in employee's action as party 
plaintiff, or by filing in employee’s action com- 
plaint in intervention, or applying in employee's 
action for first lien against employee's recovery, 
if any. 

Difko Admin. (US) Inc. v. Superior Court, 

29 Cal.Rptr.2d 291, 24 Cal.App.4th 126. 


Cal.App. 5 Dist. 1965. In common-law ac- 
tion against negligent third-party tort-feasor for 
injuries sustained by plaintiff while acting with- 
in course and scope of employment, defendant’s 
right to reduction of liability by reason of work- 
men’s compensation benefits received by plain- 
tiff may be asserted in any feasible way that will 
permit amount to be ascertained. Wests 
Ann.Labor Code, §§ 3201 et seq., 3852, 3858. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


©2228. —— Declaration, complaint, or peti- 
tion. 


Cal. 1992. Mere fact that employee alleged 
purely emotional injuries against employer and 
supervisor did not render the employee's claim 
outside scope of workers’ compensation system; 
mere failure to allege physical disability did not 
entitle the employee to a civil action. West's 
Ann.Cal.Labor Code § 3201 et seq. 

Livitsanos v. Superior Court, 828 P.2d 

1195, 7 Cal.Rptr.2d 808, 2 Cal.4th 744. 


Cal. 1962. Action for death of decedent 
against the state on a dam project under the 
control of the state was not precluded on the 
ground that the decedent was an employee of 
the state and that hence the Industrial Commis- 
sion had exclusive jurisdiction of the plaintiffs’ 
claim, where the allegations established that the 
decedent was present as an employee of an 
independent contractor. 

Good v. State, 370 P.2d 341, 20 Cal.Rptr. 

CST poe Caled le. 


Cal.App. 1 Dist. 1985. Allegation that con- 
tractor and Department of Energy had executed 


express contract of indemnity prior to injury of 
contractor's employee, wherein contractor 
promised to indemnify both Department and its 
agent, and allegation that party performing con- 
struction management services in connection 
with construction at laser facility was agent of 
Department of Energy and as such was intend- 
ed third-party beneficiary of contract was suffi- 
cient to state claim against contractor for in- 
demnity under West's Ann.Cal.Labor Code 
§ 3864, which limits employer’s liability to third 
persons to those situations in which written 
agreement to reimburse or hold third person 
harmless existed prior to injury, for injury to 
contractor's employee. 
Kaiser Engineers, Inc. v. Grinnell Fire Pro- 
tection Systems Co., 219 Cal.Rptr. 626, 
173 Cal.App.3d 1050. 


Cal.App. 1 Dist. 1983. Allegations that fel- 
low employee forced plaintiff to remain in con- 
fined area and repeatedly pounded large sledge 
hammer against steel target, causing loud, con- 
cussive noises which damaged plaintiff's hear- 
ing and caused him grave emotional distress 
could be fairly characterized as alleging ‘‘willful 
and unprovoked physical act of aggression’’ 
within meaning of exception from exclusivity 
provision in Workers’ Compensation Act, and 
complaint was sufficient to withstand demurrer 
by fellow employee, but liability for fellow em- 
ployee’s acts could not be imputed to employer. 
West's Ann.Cal.Labor Code §8§ 3600(g), 
3601(a)(1), (c). 

Iverson v. Atlas Pacific Engineering, 191 

Cal.Rptr. 696, 143 Cal.App.3d 219. 


Cal.App. 1 Dist. 1968. Allegation in com- 
plaint that fellow employee “so negligently, 
recklessly and carelessly’ drove a tractor as to 
cause death of complainant’s son was insuffi- 
cient to characterize fellow employee's action as 
within statute providing that compensation is 
not sole remedy where “reckless disregard for 
safety of employee injured” or “a calculated 
and conscious willingness to permit injury or 
death to such employee” existed. West's 
Ann.Labor Code, § 3601 (a) (3). 

Vellis v. Albertson, 72 Cal.Rptr. 841, 267 

Cal.App.2d 285. 


Section of labor code making compensation 
exclusive remedy except in certain stated in- 
stances is recognition that industrial accidents 
are matter of enterprise liability, and exceptions 
to the plain wording of the statute should be 
clearly indicated in the pleadings or declara- 
tions for to rule otherwise would place risk of 
loss on fellow employees contrary to intent of 
the statute. West’s Ann.Labor Code, § 3601. 

Vellis v. Albertson, 72 Cal.Rptr. 841, 267 

Cal.App.2d 285. 


Cal.App. 2 Dist. 1985. Employee's allega- 
tions that investigator hired by workers’ com- 
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pensation carrier made illegal entry of his vehi- 
cle and garage area of his residence, while 
insufficient to state claim against carrier for 
intentional infliction of emotional distress, did 
suggest that illegal trespass had taken place, 
and employee was entitled to amend his com- 
plaint to state cause of action in trespass against 
carrier. 

Teague v. Home Ins. Co., 214 Cal.Rptr. 773, 

168 Cal.App.3d 1148, review denied. 


Cal.App. 2 Dist. 1984. Fact that third-par- 
ty plaintiff had requested relief to which it was 
not entitled, i.e., for damages for the original 
injury and for negligence, did not negate fact 
that third-party plaintiff had stated a valid cause 
of action for offset of compensation benefits 
against employer’s workers’ compensation car- 
rier, and whether it could also state sufficient 
facts to constitute cause of action for compara- 
tive indemnity was a question which could only 
be decided after filing of next amended cross 
complaint, and thus trial court abused its dis- 
cretion in sustaining insurer’s demurrer to sec- 
ond amended cross complaint without leave to 
amend. 

Chase Chemical Co. v. Hartford Accident & 

Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal.App.3d 229. 


Cal.App. 3 Dist. 1988. To remove workers’ 
compensation insurer from protection of exclu- 
sivity provision of Workers’ Compensation and 
Insurance Act, there must be factual allegations 
identifying particular acts or circumstances 
which distinguish tort of outrageous conduct 
from ordinary nonperformance of insurer’s stat- 
utory duty to provide benefits. West's 
Ann.Cal.Labor Code §§ 3211, 3300, 3601, 3850 
et seq., 3850(b), 3852, 5300. 

Jablonski v. Royal Globe Ins. Co., 251 Cal. 

Rptr. 160, 204 Cal.App.3d 379, opinion 
modified, and review denied. 


Cal.App. 5 Dist. 1977. Complaint, which 
sought recovery from, inter alia, employer for 
personal injuries suffered by employees when 
scaffolding collapsed and from which it could 
reasonably be inferred that employer was man- 
ufacturing defective product for sale to general 
public, sufficiently stated cause of action against 
employer to withstand general demurrer. 
West's Ann.Labor Code, § 3601. 

Douglas v. E. & J. Gallo Winery, 137 Cal. 

Rptr. 797, 69 Cal.App.3d 103. 


2229. —— Plea or answer. 


Cal.App. 1 Dist. 1972. If issue of an em- 
ployer’s negligence is to be raised as a defense 
to any claim by a plaintiff-employee for injuries 
sustained as result of alleged negligence on part 
of third-party tort-feasors, such defense must be 
asserted in the pleading filed and served on the 
employer (or lien claimant representing employ- 


er) in a timely manner, e. g., not later than the 
date of either the pre-trial or the trial-setting 
conference, so as to afford him a reasonable 
opportunity to be heard; anything less consti- 

tutes denial of due process. 
Brandon v. Santa Rita Technology, Inc., 
102 Cal.Rptr. 225, 25 Cal.App.3d 838. 


Cal.App. 1 Dist. 1967. Allegation in an- 
swer of third-party tortfeasor to wife’s action for 
death of husband that husband’s death was 
solely and proximately caused by negligence on 
part of his fellow employees was, by virtue of 
doctrine of respondeat superior, sufficient to 
allege concurrent negligence on part of employ- 
ers and to present issue of concurrent negli- 
gence of employers. 

Benwell v. Dean, 57 Cal.Rptr. 394, 249 

Cal.App.2d 345. 


Cal.App. 2 Dist. 1992. Except in case 
where third party intends to litigate employer's 
negligence, third party has no duty to notify 
employer, even if third party knows about pay- 
ment of benefits by employer and employer's 
lien; defendant has no duty to do anything 
more than meet allegations of its opponent. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Cal.App. 2 Dist. 1973. Employer may re- 
cover against third-party tort-feasor for com- 
pensation payments only if employer is free 
from any pleaded concurrent negligence con- 
tributing to employee's injuries. West’s Ann.La- 
bor Code, 8§ 3852, 3856. 

Van Nuis v. Los Angeles Soap Co., 111 

Cal.Rptr. 398, 36 Cal.App.3d 222. 


2230. —— Verification. 
For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


2231. Issues, proof, and variance. 


Cal.App. 1 Dist. 1967. Allegation in an- 
swer of third-party tortfeasor to wife’s action for 
death of husband that husband’s death was 
solely and proximately caused by negligence on 
part of his fellow employees was, by virtue of 
doctrine of respondeat superior, sufficient to 
allege concurrent negligence on part of employ- 
ers and to present issue of concurrent negli- 
gence of employers. 

Benwell v. Dean, 57 Cal.Rptr. 394, 249 

Cal.App.2d 345. 


Cal.App. 4 Dist. 1980. In employee's third- 
party action for injuries, in which employer 
intervened to recover workers’ compensation 
benefits paid to employee, statute, which pro- 
vides that if third-party action is prosecuted by 
employer alone, evidence of any amount which 
employer has paid or become obligated to pay 
by reason of injury of employee is admissible, 
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and such expenditures or liability shall be con- 
sidered as proximately resulting from such inju- 
ries, did not preclude defendant from litigating 
question whether defendant's negligence was 
proximate cause of employer's damages. 
West's Ann.Labor Code, § 3854. 

Mendenhall v. Curtis, 162 Cal.Rptr. 569, 

102 Cal.App.3d 786. 


Cal.App. 4 Dist. 1975. In action by em- 
ployees of general contractor against subcon- 
tractor and two of its employees to recover for 
injuries sustained in alleged assault committed 
upon plaintiffs by employees of subcontractor, 
defendant was not entitled to introduce evi- 
dence of workers’ compensation benefits re- 
ceived by plaintiffs in order to prevent double 
recovery, where defendant's affirmative defense 
contained no allegation that plaintiffs’ negligent 
acts were committed within scope of their em- 
ployment and defendant's pleading appeared 
instead to raise an entirely different defense, 
that is, contributory negligence. 

Rodgers v. Kemper Constr. Co., 124 Cal. 

Rptr. 143, 50 Cal.App.3d 608. 


2232. Evidence. 


Library references 
C.J.S. Workmen's Compensation § 1027. 


2232.1. —— In general. 


S.D.Cal. 1995. Plaintiff could not avoid 
dismissal of her state law disability discrimina- 
tion claims based on her contention that Cali- 
fornia Supreme Court would, if it considered 
issue, overturn line of California authority hold- 
ing that worker’s compensation was exclusive 
remedy for work-related disability discrimina- 
tion; plaintiff cited one lone dissenting appel- 
late justice in support of view that California 
Supreme Court would overturn unbroken line 
of appellate court cases, and that dissent was 
subsequently rejected by another California ap- 
pellate court. 

Gallo v. Board of Regents of University of 

California, 916 F.Supp. 1005. 


Cal.App. 1 Dist. 1983. Defendant employ- 
er bears burden of pleading and proving, as 
affirmative defense, that Workers’ Compensa- 
tion Act is bar to employee's civil action, but if 
complaint affirmatively alleges facts indicating 
coverage then unless it states additional facts 
which negative application of exclusive remedy 
provision, no civil action will lie and the com- 
plaint is subject to general demurrer. West's 
Ann.Cal.Labor Code §§ 3201 et seq., 3600, 
3601, 3601(a)(1-3). 

Iverson v. Atlas Pacific Engineering, 191 

Cal.Rptr. 696, 143 Cal.App.3d 219. 


Cal.App. 3 Dist. 1954. Allegation, taken as 
true on demurrer, showing that an employee 
was in employer's plant on his own time several 


minutes before reporting for work, and that he 
was negligently killed, disclosed that employee 
was not in the place of the accident on a 
mission for his employer, or as a part of his 
employment, or while doing an act reasonably 
contemplated by his employment, with result 
that Workmen’s Compensation Act was not ap- 
plicable, and recovery for employee’s death was 
not limited to compensation benefits. West's 
Ann.Labor Code, § 3600. 

Seymour v. Setzer Forest Products, 268 

P.2d 1084, 124 Cal.App.2d 608. 

©2233. —— Presumptions and burden of 
proof. 


Cal. 1983. Whether action for injuries to 
einployee is brought by employer, compensation 
carrier, employee or county retirement associa- 
tion, burden on tort-feasor remains the same, 
and in any subrogation action, duplicate recov- 
ery of damages is barred, and neither double 
recovery of loss nor double liability for the same 
item of injury is permitted. West’s Ann.Cal.La- 
bor Code §§ 3856(b). 3859(b). 

Board of Administration v. Glover, 671 P.2d 

834, 196 Cal.Rptr. 330, 34 Cal.3d 906. 


Cal. 1981. A tort defendant who was not 
party to a workers’ compensation proceeding 
and who has neither notice nor opportunity to 
be heard, is not bound by the terms of the 
settlement between the employee plaintiff and 
the compensation carrier and a carrier which 
intervenes in the tort action seeking reimburse- 
ment of amount paid in settlement has burden 
to prove that the third party was negligent, that 
its negligence was proximate cause of the em- 
ployee’s injuries and amount of the third party’s 
tort liability and if the tort liability equals or 
exceeds the amount of settlement the carrier is 
entitled to full reimbursement; disapproving 
State Compensation Insurance Fund v. Williams, 
38 Cal.App.3d 218, 112 Cal.Rptr. 226 and Board 
of Administration v. Ames, 215 Cal.App.2d 215, 
29 Cal.Rptr. 917. West's Ann.Labor Code, 
§§ 3201 et seq., 3850, 3852, 3854, 3858, 3860; 
West's Ann.Civ.Code, § 3333. 

Breese v. Price, 633 P.2d 987, 176 Cal.Rptr. 

791, 29 Cal.3d 923. 


Provision of Workers’ Compensation Act 
that if an action against a third party is prose- 
cuted by the employer alone evidence of com- 
pensation benefits is admissible and may be 
considered as proximately resulting from injury 
or death does not conclusively establish that 
compensation payments proximately result from 
tort-feasor’s conduct and automatically permit 
recovery thereof against the tort-feasor; statute 
does not work an abandonment of traditional 
concepts of proximate cause or reasonableness 
and does not impose absolute liability on a 
third-party tort-feasor. West's Ann.Labor Code, 
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8§ 3852, 3854; U.S.C.A.Const. Amends. 5, 14; 
West's Ann.Const. Art. 1, § 7. 
Breese v. Price, 633 P.2d 987, 176 Cal.Rptr. 
791, 29 Cal. 3d 923; 


Cal.App. 2 Dist. 1980. Where worker was 
paid compensation by employer's carrier and 
filed third-party action and carrier intervened to 
protect its lien rights, and before trial the work- 
er purportedly settled with third-party defen- 
dant, carrier had entire evidentiary burden from 
very beginning, and would not be heard to 
complain that worker’s settlement increased 
burden of proof, nor did settlement render any 
jury damages merely speculative as contended 
by carrier. 

Johnson v. Cayman Development Co., 167 

Cal.Rptr. 29, 108 Cal.App.3d 977. 


Cal.App. 2 Dist. 1980. Dairy products 
company, in order to establish affirmative de- 
fense that injured deliveryman’s exclusive reme- 
dy was under Workmen's Compensation Act, 
had to prove that injurious conduct of which the 
deliveryman complained was conduct by the 
dairy products company on behalf of partner- 
ship, which was the deliveryman’s immediate 
employer, and not that such conduct was that of 
the dairy products company in its capacity as 
proprietor of its own corporate dairy products 
business, which was also general partner in the 
partnership. West's Ann.Labor Code, § 3601. 

Dorado v. Knudsen Corp., 163 Cal.Rptr. 

477, 103 Cal.App.3d 605. 


Cal.App. 2 Dist. 1978. Whether action for 
injuries to employee is brought by employer, 
compensation carrier, employee, or county re- 
tirement association, the burden on tort-feasor 
remains the same, and in any subrogation ac- 
tion, duplicate recovery of damages is barred, 
and neither double recovery of loss nor double 
liability for the same item of injury is permitted. 
West’s Ann.Gov.Code, § 31820; West’s Ann.In- 
surance Code, 8 11662; West's Ann.Labor 
Code, 88 3755, 3855, 3856, 3858, 3860, 3861. 

Ventura County Employees’ Retirement As- 

sociation v. Pope, 151 Cal.Rptr. 695, 87 
Cal.App.3d 938. 


Cal.App. 2 Dist. 1952. Where painter in- 
jured when scaffold collapsed recovered a work- 
men’s compensation award against subcontrac- 
tor who employed him, such judgment was, in a 
subsequent negligence action by the painter 
against the general contractor, presumed to 
have been in full satisfaction of his industrial 
injuries. West’s Ann.Labor Code, §§ 6300- 
6603, 7100-7332. 

Hard v. Hollywood Turf Club, 246 

716, 112 Cal.App.2d 263. 


Cal.App. 4 Dist. 1980. In 
employee's third-party action for injuries alleg- 
edly sustained in automobile accident, in which 


P.2d 


deputy sheriff 


county employer intervened, it was incumbent 
upon county, in order to establish defendant's 
liability for workers’ compensation benefits paid 
by county to deputy sheriff, to prove not only 
that defendant was negligent but that such neg- 
ligence was proximate cause of deputy sheriff's 
injuries. West’s Ann.Labor Code, 88 3852, 
3854, 3855. 

Mendenhall v. Curtis, 162 Cal.Rptr. 569, 

102 Cal.App.3d 786. 


2234. —— Admissibility. 


Cal.App. 2 Dist. 1970. Statute to effect 
that if person who has recovered workmen's 
compensation joins in or prosecutes action 
against third-party tort-feasor, either evidence 
of amount of disability indemnity or death bene- 
fit paid or to be paid by employer or evidence of 
loss of earning capacity by employee shall be 
admissible, but not both, was intended to pre- 
vent plaintiff from securing double recovery for 
same elements of damage. West's Ann.Labor 
Code, § 3855. 

Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


Cal.App. 2 Dist. 1969. Fact that employ- 
er’s action against third-party tort-feasor has 
been consolidated with that of the injured em- 
ployee or that of the employee’s successors 
cannot reduce employer's right of recovery for 
damage incurred, or limit the evidentiary proof 
of the employer's damages. West's Ann.Labor 
Code, § 3852. 

Smith v. Los Angeles County, 81 Cal.Rptr. 

120, 276 Cal.App.2d 156. 


Cal.App. 4 Dist. 1976. Under — statutory 
section which provides that neither statutory 
division nor any part of division shall have any 
application to, or be considered or be admissi- 
ble in any personal injury or wrongful death 
action arising after operative date of section 
except as between employee and his own em- 
ployer, safety orders are not admissible in third- 
party actions by employee. West’s Ann.Labor 
Code, §§ 6304.5, 6315.5. 

Spencer v. G. A. MacDonald Constr. Co., 

134 Cal.Rptr. 78, 63 Cal.App.3d 836. 


Cal.App. 4 Dist. 1969. The statutory rule 
that, where employee joins in or prosecutes a 
third-party action, either evidence of or amount 
of disability indemnity paid or evidence of em- 
ployee’s loss of earning capacity is admissible, 
but not both, allows injured employee in third- 
party action to prove amount of indemnity paid 
in support of his claim of damages instead of 
letting court or jury fix sum to be allowed for 
loss of earnings, medical and hospital charges. 
West's Ann.Labor Code, § 3855. 

Slayton v. Wright, 76 Cal.Rptr. 494, 271 

Cal.App.2d 219. 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—409 


WORKERS’ COMPENSATION ¢2237 


For references to other topics, see Descriptive-Word Index 


Cal.App. 5 Dist. 1965. Where permanent 
injuries sustained by employee while acting 
within course and scope of employment had not 
been rated by industrial accident commission at 
time of trial of common-law action against 
third-party tort-feasor for damages, jury could 
not make finding of fact as to amount which 
commission might award as compensation for 
such injuries and evidence proffered by defen- 
dant as to future benefits plaintiff was entitled 
to receive under applicable provisions of com- 
pensation policy of State Compensation Insur- 
ance Fund was properly excluded. West's 
Ann.Labor Code, §§ 3201 et seq., 3852, 3858. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


2235. —— Weight and sufficiency. 


Cal. 1980. Evidence permitted an infer- 
ence that crane operator, a regular employee of 
defendant steel company, was simply acting 
under defendant's orders to do a specific task 
for plaintiff's employer; hence, there was ample 
basis upon which the jury might reasonably 
have concluded that the crane operator was not 
plaintiff's employer’s special employee when the 
accident occurred, but remained solely the em- 
ployee of defendant. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


In suit brought against steel subcontractor 
by general concrete contractor’s employee, who 
was injured in a crane accident while the crane 
was being operated for the benefit of plaintiff's 
employer, the evidence was susceptible of an 
inference that no special employment relation- 
ship arose between plaintiff's employer and de- 
fendant’s crane operator; accordingly, the trial 
court erred in granting a nonsuit for defendant. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


Cal.App. 1 Dist. 1963. Evidence sustained 
finding that longshoreman, who was struck by 
falling plank from scaffold on which crew mem- 
bers were painting above covered passageway, 
was equally at fault with crew in that he should 
have known that crew might resume their paint- 
ing when longshoreman left area below scaffold 
and that crew could not see him when he 
returned to passageway and leaned out to adjust 
the rigging, so that longshoreman’s damages 
were mitigated by one-half under comparative 
negligence rule. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 1 et seq., 33 
U.S.C.A. § 901 et seq. 

Carrell v. Fred Olsen Line Agency, Limited, 

29 Cal.Rptr. 95, 213 Cal.App.2d 601. 


Cal.App. 2 Dist. 1963. Evidentiary show- 
ing, in injured workman’s common-law negli- 
gence action against third parties, that work- 
man’s employer had directed him to work on 


top of a suspended ceiling without placement of 
runners as catwalks to avoid coming through 
ceiling constituted bona fide cause for asserting 
defense of employer's contributory negligence 
sought to be interposed by the parties being 
sued. West's Ann.Labor Code, §§ 6400-6404. 
Tate v. Superior Court for Los Angeles 
County, 28 Cal.Rptr. 548, 213 Cal.App.2d 

218. 


©2236. Trial. 


Library references 
C.J.S. Workmen’s Compensation § 1031. 


=2237. —— In general. 


Cal.App. 1 Dist. 1967. | When _ third-party 
tortfeasor invokes concurrent negligence of em- 
ployer to defeat latter’s right to reimbursement 
for workmen's compensation benefits paid to 
employee proximately injured as result of negli- 
gence of such third party, issue of employer's 
negligence should be tried in main case unless 
that issue is severed by court. West's Ann.Code 
Civ.Proc. § 1048. 

Benwell v. Dean, 57 Cal.Rptr. 394, 249 

Cal.App.2d 345. 


Cal.App. 1 Dist. 1953. Where city employ- 
ee brought action against owner of truck to 
recover for injuries, and city intervened to re- 
cover from owner of truck for payments by it to 
or on behalf of employee under the Workmen's 
Compensation Act, and jury returned a verdict 
for employee for $50,000 and for city for 
$8,813.87, trial court correctly interpreted ver- 
dict as being for a total of $58,813.87, rather 
than a total of $50,000. 

Fernandez v. Consolidated Fisheries, Inc., 

255 P.2d 863, 117 Cal.App.2d 254. 


Cal.App. 2 Dist. 1970. If employer which 
has paid compensation to employee elects to 
exercise its statutory right of intervention in 
employee's action against third party and thus 
becomes a formal party to the proceeding, its 
rights must be expressly set forth both in verdict 
and in judgment. West's Ann.Labor Code, 
§ 3850 et seq. 

Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


Where no issue of concurrent negligence of 
employer was present and where there was no 
factual issue as to amount of employer's claim 
for workmen's compensation paid to employee, 
all that was required in employee's suit against 
third-party tort-feasor, wherein employer inter- 
vened, was that both verdict and judgment 
expressly designate both employee and employ- 
er as parties in whose favor verdict and judg- 
ment ran and that any segregation of total 
judgment should be made by court after entry of 
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judgment. West's Ann.Labor Code, §8 3856, 
3856(c). 
Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 


199, 5 Cal.App.3d 144. 


Cal.App. 5 Dist. 1968. In consolidated 
suits against third parties by deceased employ- 
ee’s family for wrongful death and by employer 
for reimbursement for workmen's compensation 
paid, wherein issues arose as to attorneys’ fees 
payable, court was first to determine amount to 
be specified, for full services rendered to em- 
ployer by its attorneys, and total reasonable 
attorneys’ fees for deceased’s family’s lawyers 
depended upon finding as to reasonable value of 
legal services rendered to family, not eliminat- 
ing from consideration fact of existence of 25% 
contingent fee contract. West's Ann.Labor 
Code, §§ 3201 et seq., 3856(c). 

Western Union Tel. Co. v. Mooney, 67 Cal. 

Rptr. 713, 260 Cal.App.2d 915. 


2238. —— Instructions. 


Cal. 1968. Damages instruction to effect 
that if plaintiff was entitled to recover from 
third-party tort-feasor then jury should deter- 
mine full amount of damages and should not 
subtract workmen’s compensation claim but 
‘should determine whole amount of damages 
and the court would determine the other situa- 
tion was unequivocal and amount of jury ver- 
dict should have been reduced for workmen's 
compensation benefits previously paid. West's 
Ann.Code Civ.Proc. § 619; West’s Ann.Labor 
Code, § 3856. 

Woodcock v. Fontana Scaffolding & Equip- 

ment Co., 445 P.2d 881, 72 Cal.Rptr. 217, 
69 Cal.2d 452. 


Cal.App. 1 Dist. 1964. At least where fac- 
tual issue of future disability payments was not 
submitted to jury, instruction which would have 
required reduction of recovery by injured em- 
ployee of subcontractor not only by amount 
already received in workmen’s compensation 
benefits but also by any amounts he might 
recover in future was not required. 

Conner v. Utah Const. & Min. Co., 41 

Cal.Rptr. 728, 231 Cal.App.2d 263. 


Cal.App. 1 Dist. 1962. In suit against gen- 
eral contractor and supplier of crane for inju- 
ries sustained by employee of subcontractor, 
jury was properly instructed as to workmen's 
compensation insurance benefits received by 
plaintiff, insurance carrier’s lien on any dam- 
ages awarded plaintiff and that damages award- 
ed should not be increased or diminished be- 
cause of such insurance. 

Berryman v. Bayshore Const. Co., 24 Cal. 

Rptr. 380, 207 Cal.App.2d 331. 


Cal.App. 2 Dist. 1970. In absence of show- 
ing that intervening employer contributed to 
injuries of plaintiff employee suing tort-feasor, 


instruction on rule that third-party tort-feasor is 
entitled to have judgment against him reduced 
by amount of compensation paid to injured 
employee if he can prove that concurrent negli- 
gence of employer contributed to injuries suf- 
fered by the employee was properly refused. 

Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


In action by employee against third-party 
tort-feasor, wherein employer which had paid 
workmen's compensation to employee inter- 
vened, failure to instruct as to employer's duty 
to provide safe place to work and employer's 
concurrent negligence was not improper, where 
there was no showing that employer had not 
provided a safe place to work or had been 
negligent. 

Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


Cal.App. 2 Dist. 1952. In workmen's com- 
pensation action by painter who was employed 
by subcontractor and who was injured when 
scaffold collapsed, instruction that general con- 
tractor was under a statutory nondelegable duty 
to provide safeguards required by statutes relat- 
ing to scaffolds and safety devices for workmen 
working on buildings was erroneous. 

Hard v. Hollywood Turf Club, 246 P.2d 

716, 112 Cal.App.2d 263. 


Cal.App. 2 Dist. 1952. In an action by 
workman injured in his employment against 
person not his employer, it is better that jurors 
be fully instructed that workman should be fully 
compensated according to rules for ascertaining 
damages without regard to workman’s compen- 
sation received, since insurance carrier who 
paid compensation will be reimbursed out of 
judgment, than that jurors, knowing that work- 
man received some compensation, but not 
knowing or being uncertain as to law applica- 
ble, should be left to speculate in jury room as 
to effect of their verdict. 

Sherrillo v. Stone & Webster Engineering 

Corp., 244 P.2d 70, 110 Cal.App.2d 785. 


In action against contractor for injuries 
sustained during employment by employee of 
subcontractor, plaintiff would have been enti- 
tled to instruction, if so requested, that insur- 
ance carrier of employer had paid compensa- 
tion to plaintiff, that carrier had first lien upon 
any judgment recovered, and that therefore jury 
in assessing damages should not deduct any 
amounts received by plaintiff from insurance 
carrier. West's Ann.Labor Code, §§ 3850-3863. 

Sherrillo v. Stone & Webster Engineering 

Corp., 244 P.2d 70, 110 Cal.App.2d 785. 


Cal.App. 3 Dist. 1962. Language in charge 
that if jury should find in favor of defendants 
against plaintiff, plaintiff would not be required 
to reimburse employer's insurance company for 
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expenditures paid because of injury complained 
of, which followed instruction that if plaintiff 
recovered insurance company would have first 
lien upon judgment to reimburse it for sum so 
paid and therefore jury should not deduct from 
damages amounts paid by insurance company, 
if unnecessary, did not constitute error. 

Loser v. E. R. Bacon Co., 20 Cal.Rptr. 221, 

201 Cal.App.2d 387. 


Cal.App. 4 Dist. 1977. Instruction which 
had effect of compelling a verdict in favor of 
defendant as general employer of repair special- 
ist in event a special employment relationship 
existed between plaintiff's employer and spe- 
cialist when he was sent to premises of plain- 
tiff's employer to service a printing press was 
erroneous since, in absence of an employment 
relationship between plaintiff and defendant, 
plaintiff's right to maintain an action against 
defendant remained intact despite status of spe- 
cialist. West's Ann.Labor Code, §§ 3601, 3602, 
3852. 

Campbell v. Harris-Seybold Press Co., 141 

Cal.Rptr. 55, 73 Cal.App.3d 786. 


Cal.App. 6 Dist. 1991. To prevent double 
recovery when employee brings tort action 
against third party and employer seeks recovery 
of workers’ compensation benefits, court may 
instruct jury to segregate types of damages 
between employer and employee, awarding to 
employee only those tort damages not recovera- 
ble by employer. 

Demkowski v. Lee, 284 Cal.Rptr. 919, 233 

Cal.App.3d 1251. 


To prevent double recovery when employee 
brings tort action against third party and em- 
ployer seeks recovery of workers’ compensation 
benefits, jury may generally be instructed on 
types of tort damages to which employee may 
be entitled and then be given special verdict 
form that requires jury to find whether defen- 
dant was negligent, whether negligence was 
proximate cause of employee's injuries, what 
employee's total tort damages are, without tak- 
ing into account his receipt of workers’ com- 
pensation benefits, and what reasonable amount 
of benefits paid by employer were, and thereaf- 
ter court enters individual judgments on special 
verdict for amounts to which employee and 
employer are entitled. West's Ann.Cal.Labor 
Code § 3856(c). 

Demkowski v. Lee, 284 Cal.Rptr. 919, 233 

Cal.App.3d 1251. 


Verdict forms and court's instructions cre- 
ated distinct possibility that personal injury 
plaintiff and his employer would obtain double 
recovery against tort-feasor for personal injury 
damages and workers’ compensation benefits 
and since it was impossible to tell from jury 
verdict whether there was double recovery, 
judgment had to be reversed and matter re- 


manded for new trial on damages; instructions 
did not direct jury to segregate personal injury 
damages and workers’ compensation damages 
or even suggest that they should do so and 
verdict form was not sufficiently clear or direct 
to insure that jury would exclude or subtract 
from total personal injury damage award 
amount of workers’ compensation benefits for 
which employer was entitled to recover. Cal. 
Rules of Court, Rules 4(a), 5(a, c), 41, 42; 
West's Ann.Cal.Labor Code § 3853. 

Demkowski v. Lee, 284 Cal.Rptr. 919, 233 

Cal.App.3d 1251. 


©2239. —— Questions of law or fact. 


Cal. 1980. Where the evidence, though not 
in conflict, permits conflicting inferences, the 
assistance or nonassistance of a special employ- 
ment relationship barring the injured employ- 
ee’s action at law is generally a question re- 
served for the trier of fact. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


In respect to defendant steel company’s 
suggestion that an employee must be deemed 
about the business of any employer who profits 
by the employee's activities, a jury in the instant 
case could conclude that defendant, whose em- 
ployee was operating a crane for the benefit of 
plaintiff's employer at the time plaintiff was 
injured, obtained the requisite benefit by loan- 
ing the crane operator to plaintiff's employer, 
thereby securing reciprocal borrowing rights 
and contributing to joint progress in freeway 
construction project. 

Marsh v. Tilley Steel Co., 606 P.2d 355, 162 

Cal.Rptr. 320, 26 Cal.3d 486. 


Cal.App. 2 Dist. 1979. In view of trial po- 
sition of workers’ compensation insurance car- 
rier that all of worker's injury to particular 
portion of back was due to collapse of handrail 
of hospital bed and in view of trial position of 
hospital and of handrail manufacturer that they 
had no responsibility for second back surgery, 
jury could find that hospital bed accident mere- 
ly caused incidental aggravation of existing 
medical problems and could award $1,000 
therefor rather than total amount claimed by 
carrier. West’s Ann.Labor Code, 8§ 3852, 3853. 

Rhode v. National Medical Hosp., 155 Cal. 

Rptr. 797, 93 Cal.App.3d 528. 


Cal.App. 4 Dist. 1976. General contractor 
was not employer of subcontractor’s employee 
and thus denial by trial court, which was pro- 
hibited from admitting safety orders under stat- 
utory provisions restricting admission of safety 
code orders to safety cases and personal injury 
or wrongful death cases between employee and 
his own employer, of employee's motion for 
directed verdict on ground that facts indicated 
that general contractor had violated certain 
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safety orders was not error in employee's suit 
against general contractor for injuries sustained 
in fall from scaffold. West's Ann.Labor Code, 
§§ 3300, 6304, 6304.5. 
Spencer v. G. A. MacDonald Constr. Co., 
134 Cal.Rptr. 78, 63 Cal.App.3d 836. 


©2240. Judgment and relief. 


Library references 
C.J.S. Workmen’s Compensation § 1034. 


N.D.Cal. 1977. Under California law, 
compensation insurer's reimbursement from 
third-party tort-feasor should be reduced by 
percentage representing combined negligence 
of employee and employer and lien should be 
segregated before reduction. 

Rooney v. U. S., 434 F.Supp. 766, affirmed 

634 F.2d 1238. 


Under California law, compensation carrier 
for injured employee of federal contractor could 
recover against United States for amount of 
compensation payments reduced by combined 
percentage of negligence of contractor and em- 
ployee. 

Rooney v. U. S., 434 F.Supp. 766, affirmed 

634 F.2d 1238. 


Cal.App. 1 Dist. 1970. Judgment ordering 
that future benefits from employer's insurer to 
widow of workman covered by Workmen's 
Compensation Act under prior workmen’s com- 
pensation award be made to tort-feasor as re- 
duction of judgment received by widow in her 
action against tort-feasor who established em- 
ployer’s concurrent negligence in causing dece- 
dent's death was erroneous since amount of 
such reduction should include only, and no 
more than, total workmen's compensation bene- 
fits already paid, not those payable but yet 
unpaid. West's Ann.Labor Code, § 3201 et seq.; 
West's Ann.Code Civ.Proc. § 377. 

Patterson v. Sharp, 89 Cal.Rptr. 396, 10 

Cal.App.3d 990. 


Where workmen’s compensation award or- 
dered death benefits paid to widow of employee 
covered under Workmen’s Compensation Act, 
trial court was without jurisdiction in ordering 
future death benefits payable to tort-feasor who 
was named defendant in widow's wrongful 
death action and who was entitled to reduction 
of award in widow’s favor in such action when 
he established that decedent’s employer was 
concurrently negligent. West's Ann.Labor 
Code; § 5955. 

Patterson v. Sharp, 89 Cal.Rptr. 396, 10 

Cal.App.3d 990. 


Cal.App. 1 Dist. 1953. In a case where an 
employer intervenes in employee's injury action 
against third person for reimbursement of com- 
pensation payments made by employer to em- 
ployee, separate judgments may be rendered 


against third person in favor of employer and 
employee. West’s Ann.Labor Code, 8§ 3852, 
3855800. 
Fernandez v. Consolidated Fisheries, Inc., 
255 P.2d 863, 117 Cal.App.2d 254. 


Cal.App. 2 Dist. 1976. In action by em- 
ployee against third-party tort-feasor for injuries 
sustained in industrial accident wherein work- 
ers’ compensation insurer intervened, settled 
case and, as part of settlement, assigned its lien 
rights to third-party tort-feasor, employee was 
entitled to award of attorney fees on amount of 
lien recovered. West's Ann.Labor Code, 
8§ 3850-3864. 

Hone v. Climatrol Industries, Inc., 130 Cal. 

Rptr. 770, 59 Cal.App.3d 513. 


Cal.App. 2 Dist. 1970. If employer, which 
has paid compensation to employee elects to 
allow employee's action against third-party tort- 
feasor to proceed in sole name and under exclu- 
sive control of employee and claim lien on any 
judgment for compensation payments, judgment 
may properly refer only to employee and to 
third-party tort-feasor and it is for court, after 
judgment has been entered or concurrently 
therewith, to make necessary orders with re- 
spect to employer's claim. West's Ann.Labor 
Code, § 3856(b). 

Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


If employer which has paid compensation 
to employee elects to exercise its statutory right 
of intervention in employee’s action against 
third party and thus becomes a formal party to 
the proceeding, its rights must be expressly set 
forth both in verdict and in judgment. West's 
Ann.Labor Code, § 3850 et seq. 

Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


Where no issue of concurrent negligence of 
employer was present and where there was no 
factual issue as to amount of employer's claim 
for workmen's compensation paid to employee, 
all that was required in employee's suit against 
third-party tort-feasor, wherein employer inter- 
vened, was that both verdict and judgment 
expressly designate both employee and employ- 
er as parties in whose favor verdict and judg- 
ment ran and that any segregation of total 
judgment should be made by court after entry of 
judgment. West’s Ann.Labor Code, §§ 3856, 
3856(c). 

Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


Cal.App. 3 Dist. 1982. Where employee 
was the prevailing party in his third-party negli- 
gence and products liability action, and where 
the jury finding of employer negligence did not 
affect the liability of the third parties, so that 
employee was not aggrieved and could not ap- 
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peal the judgment, he was not collaterally es- 
topped to assert the issue of employer fault in a 
subsequent administrative forum when the em- 
ployer sought reimbursement for compensation 
benefits paid. 
Anderson-Cottonwood Disposal Service v. 
Workers’ Comp. Appeals Bd., 185 Cal. 
Rptr. 336, 135 Cal.App.3d 326. 


Cal.App. 3 Dist. 1959. Commission has ex- 
clusive jurisdiction to determine compensation 
even where third party action is brought before 
jurisdiction of commission has been invoked; 
and even though insurer, which had voluntarily 
paid compensation to workman, intervened in 
workman's action against third-party tort-feasor 
and stipulated to accept judgment in its favor 
therein as full repayment, judgment therein was 
not conclusive on insurer’s right of subrogation, 
and it was not estopped to claim further recoup- 
ment by applying to commission for an adjust- 
ment of workman’s claim and for allowance of 
credits upon any award made, measured by 
recovery workman had made in third-party ac- 
tion. West's Ann.Const. art. 20, § 21; West’s 
Ann.Labor Code, §§ 3857, 3858, 3861. 

Sanstad v. Industrial Acc. Commission, 339 

P.2d 943, 171 Cal.App.2d 32. 


Cal.App. 4 Dist. 1993. In action by injured 
employee against third-party tort-feasor, work- 
ers’ compensation carrier was not entitled to 
relief from dismissal of suit following settlement 
between employee and third-party tort-feasor; 
carrier was given notice of employee's Witt v. 
Jackson defense, carrier was informed that set- 
tlement was imminent and was advised to file 
complaint in intervention, and carrier did noth- 
ing to protect its rights. West's Ann.Cal.Labor 
Code §§ 3859, 3860; U.S.C.A. Const.Amend. 
14. 

Aetna Casualty & Surety Co. v. Superior 
Court, 25 Cal.Rptr.2d 301, 20 Cal. 
App.4th 1502, as modified, and review 
denied. 


Cal.App. 5 Dist. 1975. In action brought 
by subcontractor’s employee against general 
contractor, owner, and architect, for injuries 
sustained when employee fell through hole in 
roof, rights of subcontractor were represented 
by its compensation carrier which intervened in 
third-party action against subcontractor, and 
thus, because of privity between subcontractor 
and its carrier, finding in action that employer 
was not negligent would be res judicata in 
subsequent action between employee and sub- 
contractor before Workmen’s Compensation Ap- 
peals Board. 

Short v. State Compensation Ins. Fund, 125 

Cal.Rptr. 15, 52 Cal.App.3d 104. 


Cal.App. 5 Dist. 1965. Sufficient mistake 
existed to permit motion for modification of 
order that State Compensation Insurance Fund 


should pay costs to attorney who recovered 
judgment against third person in behalf of in- 
jured employee, where attorney for Fund be- 
lieved that agreement had been reached that 
motion for fee and costs would be dismissed 
when Fund agreed to pay fee, and injured 
person's attorney asserted that no such agree- 
ment had been reached. West's Ann.Labor 
Code, § 3856. 
Branscum vy. State Compensation Ins. 
Fund, 42 Cal.Rptr. 682, 232 Cal.App.2d 
B25 


The proper way to proceed after an employ- 
ee, suing alone, secures a judgment for damages 
is for the trial court first to order paid the 
reasonable litigation expenses incurred in prep- 
aration and prosecution of action and reason- 
able attorney's fee based upon services rendered 
by employee's attorney in effecting recovery 
both for the benefit of the employee and the 
employer, or the latter’s workmen’s compensa- 
tion insurance carrier. West's Ann.Labor Code, 
§ 3856. 

Branscum v. State Compensation Ins. 

Fund, 42 Cal.Rptr. 682, 232 Cal.App.2d 
352) 


Cal.App. 6 Dist. 1991. Although employer 
which has paid employee workers’ compensa- 
tion benefits and employee bringing action 
against tort-feasor are entitled to verdicts and 
judgments setting forth their respective rights, 
damages must be segregated between them to 
prevent double recovery against tort-feasor. 

Demkowski v. Lee, 284 Cal.Rptr. 919, 233 

Cal.App.3d 1251. 


©2241. New trial. 


Library references 
C.J.S. Workmen’s Compensation § 1035. 


2242. Appeal and error. 


Library references 
C.J.S. Workmen's Compensation § 1036. 


Cal. 1953. Where causes of action for 
compensation benefits paid to employee who 
allegedly sustained an industrial injury caused 
by negligence of two third-party defendants and 
causes of action for employee's general tort 
damages were brought by employers’s compen- 
sation insurance carrier against each of two 
third-party defendants and a demurrer to cause 
of action for employee’s general tort damages 
brought against one third-party defendant was 
sustained, resulting judgment of dismissal was a 
final judgment and was therefore appealable. 
West's Ann.Code Civ.Proc. §§ 338, subd. 1, 579, 
963; West's Ann.Labor Code § 3854. 

Aetna Cas. & Sur. Co. v. Pacific Gas & Elec. 

Cayi264. Pi2d 5) 41) .Cal.2d. 785, 41 
Atte? Qa 
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Cal.App. 1 Dist. 1990. Inmate’s personal 
injury action against county, for injuries he 
sustained in car accident while being driven 
from work detail, would be remanded to trial 
court for determination as to whether inmate 
was ‘employee’ of county and thus limited to 
workers’ compensation claim. West's 
Ann.Cal.Labor Code §§ 3600-3602. 

Rowland v. County of Sonoma, 269 Cal. 

Rptr. 426, 220 Cal.App.3d 331. 


Cal.App. 1 Dist. 1982. In third-party ac- 
tion brought by injured employee, in which 
employer’s compensation insurer intervened 
seeking reimbursement of benefits paid employ- 
ee, trial court’s order granting employee's mo- 
tion for costs and attorney fees to be deducted 
prior to insurer’s lien would be reversed, since 
trial court’s finding that judgment resulted from 
efforts of employee’s counsel shed no light on 
whether insurer’s counsel actively participated 
or merely undertook a passive role in litigation; 
on remand, if employee proved that recovery 
was solely the result of active participation of 
his own counsel, he would be entitled to reason- 
able fees based upon benefit conferred upon 
insurer. West’s Ann.Labor Code §§ 3856, 3860. 

Walsh v. Woods, 184 Cal.Rptr. 267, 133 

Cal.App.3d 764, appeal after remand 232 
Cal.Rptr. 629, 187 Cal.App.3d 1273. 


Cal.App. 1 Dist. 1975. Superior court 
clerk’s action in delivering amount of lien to 
county employee following superior court’s de- 
nial of county’s application for lien against 
settlement proceeds received by employee from 
third party did not amount to voluntary act on 
part of county so inconsistent with county's 
intent to appeal as to constitute waiver of coun- 
ty's right to appeal. 

Harvey v. Boysen, 123 Cal.Rptr. 740, 50 

Cal.App.3d 756. 


Cal.App. 1 Dist. 1954. In proceeding aris- 
ing from action by employee against tort-feasor 
who had injured employee, it was for trial court 
to construe evidence upon issue whether com- 
pensation carrier had sufficient notice of the 
action so that it would be liable for fees of 
employee's attorneys, and any reasonable con- 
struction of effect of such evidence which would 
support trial court's order on such issue adverse 
to employee would be binding upon the district 
court of appeal. West’s Ann.Labor Code, 
§§ 3853, 3856. 

Quisenberry v. Rulison, 277 P.2d 57, 129 

Cal.App.2d 268. 


Cal.App. 1 Dist. 1953. In action by em- 
ployee against third party to recover for inju- 
ries, wherein employer intervened to recover 
from third party payments made by employer to 
employee under the Workmen’s Compensation 
Act, instructions which did not require jury to 
segregate items of damage, and which permit- 


ted double recovery as to certain items, was 
prejudicially erroneous. West's Ann.Labor 
Code, §§ 3852, 3853, 3856. 
Fernandez v. Consolidated Fisheries, Inc., 
255 P.2d 863, 117 Cal.App.2d 254. 


Cal.App. 2 Dist. 1989. Issue of whether in- 
jured employee gave his employer’s workers’ 
compensation insurer adequate notice of em- 
ployee’s third-party action so as to entitle insur- 
er to credit for full amount of third-party recov- 
ery could not be raised by insurer for first time 
on appeal. West’s Ann.Cal.Labor Code § 3860. 

Griffith v. Workers’ Comp. Appeals Bd., 

257 Cal.Rptr. 813, 209 Cal.App.3d 1260, 
rehearing denied, modified, and review 


denied. 


Cal.App. 2 Dist. 1976. _ Where employee 
suing third-party tort-feasor for injuries sus- 
tained in industrial accident was fully informed 
of and never objected to workers’ compensation 
insurer's assignment of its lien claim to third- 
party tort-feasor as part of settlement agree- 
ment, but in fact benefited from arrangement 
since he entered into stipulation with defense 
counsel as to amount of compensation benefit 
payments which eased his burden of proof on 
element of damages, and there was no evidence 
indicating collusion, employee was estopped 
from asserting on appeal that assignment of lien 
rights was improper as being collusive in nature 
and against public policy and that lien merged 
with carrier’s complaint in intervention and was 
extinguished by dismissal of that complaint. 

Hone v. Climatrol Industries, Inc., 130 Cal. 

Rptr. 770, 59 Cal.App.3d 513. 


Cal.App. 2 Dist. 1974. Employer, whose 
independent action against negligent third par- 
ty, who injured employee to whom employer 
was required to pay benefits, was barred by 
statute of limitations and whose lien on employ- 
ee’s recovery against third party and whose 
right to intervene in such action were barred by 
judgment entered in action between employee 
and third party was aggrieved by the latter 
judgment and had standing to appeal, even 
though it had not been a party to the action and 
had merely asserted a lien against the recovery. 
West's Ann.Code Civ.Proc. § 902. 

Carden v. Otto, 112 Cal.Rptr. 749, 37 Cal. 

App.3d 887. 


Where reviewing court determined that it 
had been an abuse of discretion not to allow 
employer, who had paid workmen’s compensa- 
tion benefits to employee, to intervene in action 
brought by employee against allegedly negligent 
third party, and since reversal would expose 
third party to possible further liability, parties, 
on remand, would be restored to status quo 
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ante, even though employee and third party 

had, in effect, stipulated as to judgment. j 

Carden v. Otto, 112 Cal.Rptr. 749, 37 Cal. 
App.3d 887. 


Cal.App. 2 Dist. 1970. Error in not provid- 
ing jury with verdict forms which would have 
resulted in verdict against third-party tort-feasor 
in favor of both plaintiff employee and interve- 
nor employer, which had paid workmen's com- 
pensation to employee, was not prejudicial and 
rights of tort-feasor could be fully protected by 
revision of the judgment. West’s Ann.Labor 
Code, §§ 3856, 3856(c). 

Kuhlmann vy. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


Where evidence of employee’s injuries, 
pain, suffering and personal inconvenience 
would fully justify award against third-party 
tort-feasor, any error in allowing employee and 
intervening employer to prove both loss of earn- 
ings and of earning capacity and in instructing 
on both types of damages was not prejudicial to 
third-party tort-feasor. West’s Ann.Labor Code, 
§ 3855. 

Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


Cal.App. 4 Dist. 1969. Although it was er- 
ror in employees’ third-party action to admit 
evidence on both earning capacity and compen- 
sation benefits paid, jury was not misled and did 
not allow injured employees double recovery, 
where no evidence was presented as to future 
disability payments but only testimony relating 
to past earnings of employees and, inasmuch as 
counsel stipulated that deduction could be made 
by trial court for judgment for all benefits paid 
to time of trial, the jury was not instructed to 
effect that it should find plaintiff's damages 
without regard to amount of compensation ben- 
efits paid, and awards appeared eminently fair 
for the grave injuries sustained by employees. 
West’s Ann.Labor Code, § 3855. 

Slayton v. Wright, 76 Cal.Rptr. 494, 271 

Cal.App.2d 219. 


Cal.App. 5 Dist. 1983. In regard to work- 
ers’ compensation carrier which intervened in 
injured worker's action against third party, stat- 
utory five-year period within which to bring 
case to trial ran from date of filing of worker's 
original complaint, not from time complaint in 
intervention was filed, and thus, carrier had 
standing to appeal dismissal of action for failure 
to bring case to trial, notwithstanding that its 
intervention complaint was less than five years 
old. West’s Ann.Cal.C.C.P. §8§ 583, 583(b); 
West's Ann.Cal.Labor Code §§ 3852, 3853. 

Johnson v. Santos, 196 Cal.Rptr. 145, 148 

Cal.App.3d 566. 


Cal.App. 5 Dist. 1975. Roofing subcon- 
tractor’s employee, whose claim for future bene- 


fits in Workmen's Compensation Appeals Board 
proceeding from employer after recovery from 
third-party tort-feasor might be affected by de- 
termination in civil action that employer was 
free of concurrent negligence, and who if pro- 
hibited from appealing special finding that em- 
ployer was free of concurrent negligence would 
suffer inequity of being bound by decision with- 
out any right of review, could appeal from such 
special finding. West's Ann.Labor Code, 
§ 5300; West's Ann.Const. art. 20, § 21. 
Short v. State Compensation Ins. Fund, 125 
Cal.Rptr. 15, 52 Cal.App.3d 104. 


6. AMOUNT AND ITEMS OF RECOVERY. 


©2243. Action by employee, dependents, or 
personal representative. 


Library references 


C.J.S.. Workmen's Compensation §§ 1037, 
1038. 


Cal. 1992. Uninsured motorist insurer did 
not have a lien against proceeds of workers’ 
compensation proceeding involving insured, to 
obtain reimbursement of medical expenses. 
West's Ann.Cal.Labor Code § 4903. 

Rangel v. Interinsurance Exchange, 842 

P.2d 82, 14 Cal.Rptr.2d 783, 4 Cal.4th 1. 


Cal. 1983. Whether action for injuries to 
employee is brought by employer, compensation 
carrier, employee or county retirement associa- 
tion, burden on tort-feasor remains the same, 
and in any subrogation action, duplicate recov- 
ery of damages is barred, and neither double 
recovery of loss nor double liability for the same 
item of injury is permitted. West's Ann.Cal.La- 
bor Code 8§ 3856(b), 3859(b). 

Board of Administration v. Glover, 671 P.2d 

834, 196 Cal.Rptr. 330, 34 Cal.3d 906. 


Cal. 1978. Personal injury judgment 
which subsidiary’s employee obtained against 
parent corporation as statutory employer was to 
be reduced by amount of worker’s compensa- 
tion benefits paid by the subsidiary. 

Campbell v. Southern Pacific Co., 583 P.2d 

121, 148 Cal.Rptr. 596, 22 Cal.3d 51. 


Cal. 1974. Denial of concurrently negli- 
gent employer's recovery from a_ third-party 
tort-feasor is premised on the law’s policy to 
prevent the former from taking advantage of his 
own wrong; the latter’s credit for workmen's 
compensation payments against his own tort 
liability is grounded on the policy of denying the 
employee double recovery; however, policy 
against double recovery primarily protects the 
third-party tort-feasor, not the employer. 
West's Ann.Labor Code, 88 3852-3854, 3856(b). 

Roe v. Workmen's Comp. Appeals Bd., 528 

P2d 771,117 CaliRpis, 683; 12 Calisd 
884. 
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Cal. 1972. In event employee obtained 
judgment against employer’s workmen's com- 
pensation insurer for torts allegedly intentional- 
ly committed against employee, the insurer 
would be entitled to a set-off, to the extent it 
had already paid compensation to the employee 
in workmen’s compensation proceeding for the 
injuries which were the subject of the action, 
together with medical and other benefits relat- 
ing only to such injuries. West’s Ann.Labor 
Code, § 3852. 

Unruh vy. Truck Insurance Exchange, 498 

P.2d 1063, 102 Cal.Rptr. 815, 7 Cal.3d 
616. 


Cal. 1968. If sum awarded by jury as 
damages to plaintiff who has received work- 
men’s compensation benefits represents the 
whole amount of damages, then plaintiff's dam- 
ages in action against third-party tort-feasor 
must be reduced by amount of workmen's com- 
pensation he has received to avoid double re- 
covery. 

Woodcock v. Fontana Scaffolding & Equip- 

ment Co., 445 P.2d 881, 72 Cal.Rptr. 217, 
69 Cal.2d 452. 


Damages instruction to effect that if plain- 
tiff was entitled to recover from third-party tort- 
feasor then jury should determine full amount 
of damages and should not subtract workmen's 
compensation claim but should determine 
whole amount of damages and the court would 
determine the other situation was unequivocal 
and amount of jury verdict should have been 
reduced for workmen's compensation benefits 
previously paid. West’s Ann.Code Civ.Proc. 
§ 619: West’s Ann.Labor Code, § 3856. 

Woodcock v. Fontana Scaffolding & Equip- 

ment Co., 445 P.2d 881, 72 Cal.Rptr. 217, 
69 Cal.2d 452. 


Cal. 1968. If employer were concurrently 
negligent, employer's waiver of subrogation 
rights as part consideration for settlement of 
claim for death benefits with workmen's com- 
pensation appeal board would not bar assertion 
of such negligence so as to reduce any judgment 
against third-party tort-feasor by decedent's de- 
pendents. 

De Cruz v. Reid, 444 P.2d 342, 70 Cal.Rptr. 

So OO9 Cala. 


Cal.App. 1 Dist. 1996. Same rule which 
governs allocation of preverdict settlement pro- 
ceeds governs calculation of third-party tort- 
feasor's credit for workers’ compensation bene- 
fits paid to injured worker; workers’ compensa- 
tion benefits are not ‘economic damages” 
within meaning of statute providing that each 
defendant in any personal injury or wrongful 
death action shall be liable for only amount of 
noneconomic damages allocated to that defen- 
dant in direct proportion to that defendant's 
percentage of fault, but rather such benefits are 


in nature of statutorily imposed settlement. 
West's Ann.Cal.Civ.Code 8 1431.2. 
Scalice v. Performance Cleaning Systems, 
57 Cal.Rptr.2d 711, 50 Cal.App.4th 221, 
as modified, and review denied. 


Following formula governed calculation of 
third-party tort-feasor’s total liability to injured 
worker after giving credit for workers’ compen- 
sation benefits received by injured worker: total 
amount of workers’ compensation benefits paid 
to injured worker was first to be multiplied by 
percentage of jury’s verdict represented by eco- 
nomic damages, then that amount was to be 
subtracted from economic damages portion of 
jury verdict, and, finally, such difference was to 
be added to third-party tort-feasor’s share of 
jury's noneconomic damages award. West's 
Ann.Cal.Civ.Code § 1431.1 et seq. 

Scalice v. Performance Cleaning Systems, 

57 Cal.Rptr.2d 711, 50 Cal.App.4th 221, 
as modified, and review denied. 


Cal.App. 1 Dist. 1996. In crediting work- 
ers’ compensation benefits received by products 
liability plaintiff against plaintiff's tort damages, 
trial court correctly credited 55.3% of workers’ 
compensation benefits against judgment for eco- 
nomic damages pursuant to jury’s 55.3% eco- 
nomic damages finding, as required by Proposi- 
tion 51, under which tort defendant's liability 
for noneconomic damages is limited to its pro- 
portionate share of fault. West’s Ann.Cal.Civ. 
Code § 1431.2(a). 

Torres v. Xomox Corp., 56 Cal.Rptr.2d 455, 

49 Cal.App.4th 1, review denied. 


Cal.App. 1 Dist. 1983. While negligent em- 
ployee’s recovery from tort-feasor will be re- 
duced in proportion to his own degree of fault, 
employee's award must also be reduced by 
amount of workers’ compensation benefits re- 
ceived in order to prevent double recovery. 

Jarvis v. Southern Pac. Transportation Co., 

191 Cal.Rptr. 29, 142 Cal.App.3d 246. 


Cal.App. 1 Dist. 1973. Where dock worker 
recovered from third-party tort-feasor on claim 
based upon federal maritime doctrine of unsea- 
worthiness, reduction of judgment by amount of 
workmen’s compensation paid him would have 
been proper under federal law and was proper 
under California law. 5 U.S.C.A. § 8132; Long- 
shoremen’s and Harbor Workers’ Compensation 
Act, § 33, 33 U.S.C.A. § 933; West’s Ann.Labor 
Code, §§ 3850 et seq., 3856. 

Carlson v. Pacific Far East Lines, 105 Cal. 

Rptr. 885, 29 Cal.App.3d 883. 


Cal.App. 1 Dist. 1971. Third-party tort-fea- 
sor, upon establishing employer's concurrent 
negligence, is entitled to have judgment ren- 
dered against him in favor of employee reduced 
by amount of compensation paid to injured 
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employee. 
3856(b). 
Serrano v. Workmen's Comp. Appeals Bd., 
94 Cal.Rptr. 511, 16 Cal.App.3d 787. 


West's Ann.Labor Code, §§ 3852, 


Where employee’s employer was found to 
have been concurrently negligent, employee's 
judgment against third-party tort-feasor was re- 
quired to be reduced by amount of workmen's 
compensation received by him. 

Serrano v. Workmen's Comp. Appeals Bd., 

94 Cal.Rptr. 511, 16 Cal.App.3d 787. 


Cal.App. 1 Dist. 1970. In action brought 
against third-party tort-feasor to recover dam- 
ages for injury or death of employee covered by 
Workmen's Compensation Act, third-party tort- 
feasor may assert that injury or death was 
proximate result of concurrent negligence of the 
employer, and if tort-feasor establishes such 
concurrent negligence, he is entitled to have 
judgment against him reduced by amount of 
workmen's compensation benefits paid. West's 
Ann.Labor Code, §§ 3201 et seq., 3853; West's 
Ann.Code Civ.Proc. § 377. 

Patterson v. Sharp, 89 Cal.Rptr. 396, 10 

Cal.App.3d 990. 


Rule that third-party tort-feasor may assert 
that injury or death was proximate result of 
concurrent negligence of employer and that 
tort-feasor is entitled to have judgment against 
him reduced by amount of workmen’s compen- 
sation benefits paid when action is brought 
against tort-feasor was applicable in favor of 
tort-feasor and was correctly applied in reduc- 
ing wrongful death judgment by sum of death 
benefits and burial expenses paid by concur- 
rently negligent employer's insurer before 
wrongful death action began but was inapplica- 
ble and incorrectly applied in reducing such 
judgment by sum of medical expenses incurred 
by, and temporary disability indemnity pay- 
ments paid to, decedent prior to his death. 
West's Ann.Labor Code, §§ 3201 et seq., 4700; 
West's Ann.Prob.Code, § 573; West's Ann.Code 
Civ.Proc. § 377. 

Patterson v. Sharp, 89 Cal.Rptr. 396, 10 

Cal.App.3d 990. 


Cal.App. 1 Dist. 1970. Third-party tort-fea- 
sor is entitled to have judgment against him 
reduced by amount of workmen's compensation 
paid to injured employee, if third-party tort- 
feasor can prove that concurrent negligence of 
employer proximately contributed to injuries 
suffered by employee. 

Garrett v. Shenson Meat Co., 85 Cal.Rptr. 

65, 5 Cal.App.3d 69. 


Cal.App. 1 Dist. 1968. Negligent third par- 
ty is entitled to have judgment against him 
reduced by amount of compensation paid to 
injured employee, if he can prove that concur- 


rent negligence of employer contributed to inju- 
ries suffered by employee. 
State Compensation Ins. Fund v. Operated 
Eotpment iGo 71 (CaliRptne 5319265 
Cal.App.2d 759. 


Cal.App. 1 Dist. 1963. The evidence, in- 
cluding evidence relating to severity of long- 
shoreman’s head and neck injury, his later in- 
tervening injuries and his loss of earnings, 
disclosed that his damages of $3,009.84, 
which were mitigated by one-half under com- 
parative negligence rule, were not inadequate. 
Longshoremen’s and Harbor Workers’ Com- 
pensation Act, § 1 et seq., 33 U.S.C.A. § 901 
et seq. 

Carrell v. Fred Olsen Line Agency, Limited, 

29 Cal.Rptr. 95, 213 Cal.App.2d 601. 


Cal.App. 2 Dist. 1992. Third-party tort-fea- 
sor may no longer be held jointly liable for all of 
employee's damages, but rather third party re- 
mains jointly liable for all economic damages 
and third party's liability for noneconomic dam- 
ages is several only and is limited to third 
party's own comparative fault. West's Ann.Cal. 
Civ.Code § 1431.2. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Third-party tort-feasor is entitled to seek 
offset based on amount of workers’ compensa- 
tion benefits paid or owed on behalf of injured 
employee, even if employer has not joined as 
plaintiff in employee's action, filed complaint in 
intervention, or sought to interpose lien. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Good-faith settlement by one third-party 
tort-feasor does not alter right of remaining 
third-party tort-feasor to assert workers’ com- 
pensation benefit offset, and does not in any 
way affect formula for calculating amount of 
such offset. West's Ann.Cal.C.C.P. § 877(a). 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


In calculating workers’ compensation bene- 
fit offset in injured employee's suit against 
third-party tort-feasor, court measures employ- 
er’s degree of fault against employee's total 
award, not the net recovery, to arrive at employ- 
er’s percentage share of employee's recovery. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Injured employee's award against third-par- 
ty tort-feasor must be reduced where tort-feasor 
establishes workers’ compensation benefit offset 
defense, whether or not workers’ compensation 
lien has been asserted or claimed and irrespec- 
tive of who owns that lien. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 
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Fact that injured employee utilized portion 
of settlement with one third-party tort-feasor to 
purchase workers’ compensation lien did not 
preclude another third-party tort-feasor from 
seeking offset of workers’ compensation benefits 
against employee’s damages. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Stipulation by settling third-party tort-fea- 
sor, waiving its right to assert any workers’ 
compensation benefit offset, was in no way 
binding on nonsettling tort-feasor, and nonset- 
tling tort-feasor did not lose his right to raise 
benefit offset defense by agreeing that settling 
tort-feasor’s settlement was in good faith. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Nonsettling third-party tort-feasor had right 
to assert affirmative workers’ compensation 
benefit offset defense in proportionate amount 
attributable to employer's negligence up to 
amount of benefits paid, even though injured 
employee had been assigned employer's work- 
ers’ compensation lien. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Third-party tort-feasor was not estopped 
from asserting workers’ compensation benefit 
offset against injured employee’s damages, even 
though no evidence of any “‘payments’’ was 
before jury or court prior to entry of judgment. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Appropriate procedure for applying work- 
ers’ compensation benefit offset in action 
brought by injured employee against third-party 
tort-feasor is for trier of fact initially to deter- 
mine employer's degree of fault, and then for 
court, upon motion, to determine amount of 
offset. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Total amount of workers’ compensation 
benefits could be offset against injured employ- 
ee’s award in action brought against third-party 
tort-feasor, even though it might be reasonable 
to assume that some portion of award repre- 
sented noneconomic damages which employer 
was not entitled to recover, where record did 
not demonstrate any particular amount of non- 
economic damages, and thus amount was left to 
speculation. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Amount that injured employee paid for em- 
ployer’s workers’ compensation lien did not 
have to be credited against benefits paid on her 


behalf in action brought by employee against 
third-party tort-feasor. 
Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 
Cal.App.4th 1152. 


Cal.App. 2 Dist. 1984. When an employee 
secures a judgment against a third-party tort- 
feasor, that third party is entitled to have the 
damages assessed against him reduced by the 
amount of workers’ compensation benefits re- 
ceived by the employee. 

Chase Chemical Co. v. Hartford Accident & 

Indemnity Co., 205 Cal.Rptr. 469, 159 
Cal.App.3d 229. 


Cal.App. 2 Dist. 1982. Receipt of workers’ 
compensation benefits by seaman employed by 
county did not constitute bar to recovery under 
the Jones Act or general maritime law on the 
basis of res judicata or collateral estoppel, but 
county would have right to set off all benefits 
received under workers’ compensation proceed- 
ing if employee obtained judgment in the mari- 
time action. Jones Act, 46 U.S.C.A. § 688. 

Hamilton v. County of Los Angeles, 182 

Cal.Rptr. 868, 131 Cal.App.3d 982. 


Cal.App. 2 Dist. 1978. Whether action for 
injuries to employee is brought by employer, 
compensation carrier, employee, or county re- 
tirement association, the burden on tort-feasor 
remains the same, and in any subrogation ac- 
tion, duplicate recovery of damages is barred, 
and neither double recovery of loss nor double 
liability for the same item of injury is permitted. 
West's Ann.Gov.Code, § 31820; West’s Ann.In- 
surance Code, § 11662; West’s Ann.Labor 
Code, 88 3755, 3855, 3856, 3858, 3860, 3861. 

Ventura County Employees’ Retirement As- 

sociation v. Pope, 151 Cal.Rptr. 695, 87 
Cal.App.3d 938. 


Cal.App. 3 Dist. 1975. Where employee is 
injured as result of negligence of both employer 
and third party, reason that damages awarded 
injured employee against third party must be 
reduced by amount of workmen’s compensation 
he has received is to prevent employee from 
obtaining double recovery for the same injury. 

Fuller v. Capitol Sky Park, 120 Cal.Rptr. 

131, 46 Cal.App.3d 727. 


Fact that recovery of injured employee 
against third party was based upon intentional 
tort, rather than ordinary negligence, did not 
entitle employee, who had been awarded work- 
men's compensation against negligent employer 
to recover the full amount of award against 
third party and that award must be reduced by 
amount of compensation award. West's 
Ann.Labor Code, § 3601(a)(3). 

Fuller v. Capitol Sky Park, 120 Cal.Rptr. 

131, 46 Cal.App.3d 727. 


Cal.App. 3 Dist. 1962. Injured employee 
cannot enjoy double payment by retaining 
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workmen’s compensation benefits on top. of 
damages obtained from third person. 
City of Sacramento v. Superior Court In 
and For Sacramento County, 23 Cal.Rptr. 
43, 205 Cal.App.2d 398. 


Cal.App. 4 Dist. 1994. In tort suit against 
third-party defendants, employer's recovery of 
state workers’ compensation benefits is reduced 
in proportion to employer's negligence, and 
employee's economic damages are reduced by 
same amount. 

Hernandez v. Badger Construction Equip- 
ment Co., 34 Cal.Rptr.2d 732, 28 Cal. 
App.4th 1791, review denied, certiorari 
denied 115 S.Ct. 1694, 514 U.S. 1065, 
131 LEd:2d 558. 


Under federal maritime law, while injured 
longshore worker's recovery against negligent 
third party is not reduced by percentage of fault 
attributed to immunized employer, neither is 
employer's recovery of compensation benefits 
reduced by its percentage of fault. Longshore 
and Harbor Workers’ Compensation Act, § 1 et 
seq., 33 U.S.C.A. § 901 et seq. 

Hernandez v. Badger Construction Equip- 
ment Co., 34 Cal.Rptr.2d 732, 28 Cal. 
App.4th 1791, review denied, certiorari 
denied 115 S.Ct. 1694, 514 U.S. 1065, 
131 L.Ed.2d 558. 


Cal.App. 4 Dist. 1980. Whether interven- 
ing employer made payments to injured employ- 
ee relating to a preexisting medical condition 
for which it was not responsible was irrelevant 
to tort-feasors’ total comparative fault liability 
to employee, since employee's total damages 
award was reduced by amount received in 
workers’ compensation benefits in order to 
avoid double recovery. 

Kemerer v. Challenge Milk Co., 164 Cal. 

Rptr. 397, 105 Cal.App.3d 334. 


Cal.App. 4 Dist. 1969. A third-party tort- 
feasor was not entitled to a setoff or deduction 
from two employees’ judgments of amount of 
future workmen’s compensation benefits pay- 
able to one employee who had received perma- 
nent disability rating and to the other employee 
who had not received formal award although 
her condition had been permanent and station- 
ary several weeks before trial. West's Ann.La- 
bor Code, §§ 3601, 3852, 3853, 3856, 3858, 
3861. 

Slayton v. Wright, 76 Cal.Rptr. 494, 271 

Cal.App.2d 219. 


In any action brought by or upon behalf of 
employee, the third-party tort-feasor may assert 
concurrent negligence of employer as a pro 
tanto defense, and is entitled to have the judg- 
ment against him reduced by the amount of 
workmen’s compensation paid; therefore, if 
employer was concurrently negligent, the third 


party secures credit for workmen's compensa- 
tion paid by employer; in event employer was 
free of negligence employer is entitled to recov- 
er benefits paid employee. West's Ann.Labor 
Code, §§ 3601, 3852, 3853, 3856, 3858, 3861. 
Slayton v. Wright, 76 Cal.Rptr. 494, 271 
Cal.App.2d 219. 


Cal.App. 4 Dist. 1967. A third-party tort- 
feasor is entitled to have judgment against him 
reduced by amount of compensation paid to 
injured employee if third party can prove that 
concurrent negligence of the employer contrib- 
uted to the injuries suffered by the employee. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Whether an action is brought by an employ- 
er or an injured employee, a third-party tort- 
feasor should be able to invoke concurrent neg- 
ligence of employer to defeat employer’s right to 
reimbursement, since in either event the action 
is brought for benefit of the employer to extent 
that compensation benefits have been paid to 
the employee. West's Ann.Labor Code, § 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Where injured employee had _ received 
workmen's compensation from his employer, 
his damages recovered from third-party tort- 
feasor would be reduced by amount of work- 
men’s compensation he receives. West's 
Ann.Labor Code, § 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


In case of compensable injury inflicted 
upon employee by concurrent negligence of 
third party and the employer, the third party 
will be liable for excess damages over and 
above the compensation benefits, while the em- 
ployer, or his compensation insurance carrier, 
will bear the entire compensation burden. 
West's Ann.Labor Code, § 3852. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Cal.App. 5 Dist. 1982. Where there is no 
finding of negligence on part of employer, jury 
verdict cannot be reduced for workers’ compen- 
sation benefits, those payments being consid- 
ered received from a collateral source. West's 
Ann.Labor Code § 3861. 

Curtis v. State of California ex rel. Dept. of 

Transportation, 180 Cal.Rptr. 843, 128 
Cal.App.3d 668, 43 A.L.R.4th 823. 


Where third-party tort-feasor is entitled to 
setoff because of employer's concurrent negli- 
gence, reduction of jury verdict can only be 
made as to those workers’ compensation bene- 
fits paid as of time of trial and not reduced for 
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future workers’ compensation benefits. West's 
Ann.Labor Code § 3861. : 

Curtis v. State of California ex rel. Dept. of 

Transportation, 180 Cal.Rptr. 843, 128 


Cal.App.3d 668, 43 A.L.R.4th 823. 


Cal.App. 5 Dist. 1976. _ Employer whose 
concurrent negligence causes injury to employ- 
ee should not be allowed reimbursement from a 
third-party tort-feasor for compensation pay- 
ments made to the employee but since injured 
employee may not be allowed double recovery 
his damages must be reduced by the amount of 
workmen’s compensation he received. West's 
Ann.Vehicle Code, § 17151(a); West's Ann.La- 
bor Code, §§ 3852, 3853, 3856. 

Young v. Berry Equipment Rentals, Inc., 

127 Cal.Rptr. 200, 55 Cal.App.3d 35. 


Where there was $15,000 limitation on the 
imputed liability of respondent as owner of 
forklift whose negligent operation caused injury 
to workman receiving workmen’s compensation 
payments, and workman's damages amounted 
to $21,866.64, the compensation paid of 
$6,866.64 would be deducted from his total 
damages thereby giving injured workman a 
judgment of $15,000 rather than deducting, as 
did trial court, the amount of compensation 
benefits from the statutory maximum of $15,000 
and awarding the worker balance. West's 
Ann.Vehicle Code, §8§ 17150, 17151. 

Young v. Berry Equipment Rentals, Inc., 

127 Cal.Rptr. 200, 55 Cal.App.3d 35. 


Cal.App. 5 Dist. 1975. Rule against double 
recovery by employee who has received work- 
men’s compensation was designed primarily to 
protect third-party tort-feasor rather than em- 
ployer. West’s Ann.Labor Code, 8§ 3601, 3852, 
3853, 3856(b), 3858, 5300. 

Levels v. Growers Ammonia Supply Co., 

121 Cal.Rptr. 779, 48 Cal.App.3d 443. 


Cal.App. 5 Dist. 1968. In consolidated 
suits against third parties by deceased employ- 
ee’s family for wrongful death and by employer 
for reimbursement for workmen's compensation 
paid, wherein issues arose as to attorneys’ fees 
payable, court was first to determine amount to 
be specified, for full services rendered to em- 
ployer by its attorneys, and total reasonable 
attorneys’ fees for deceased’s family’s lawyers 
depended upon finding as to reasonable value of 
legal services rendered to family, not eliminat- 
ing from consideration fact of existence of 25% 
contingent fee contract. West’s Ann.Labor 
Code, §§ 3201 et seq., 3856(c). 

Western Union Tel. Co. v. Mooney, 67 Cal. 

Rptr. 713, 260 Cal.App.2d 915. 


Where, in consolidated suits against third 
parties by deceased employee's family for 
wrongful death and by employer for reimburse- 
ment for workmen's compensation paid, judg- 


ment of $106,062.48 included $21,100 reim- 
bursement for employer but only $10,000 was 
paid and further realization was unlikely, attor- 
neys for employer were entitled, out of $10,000 
to thereof and attorneys for deceased's 
family were entitled to with such 
attorneys’ fees being payable immediately, and 
balance of $10,000 being payable to employer in 
partial satisfaction of its judgment; same basis 
was to be used in distribution of any future 
recoveries. West’s Ann.Labor Code, §§ 3201 et 
seq., 3856(c). 

Western Union Tel. Co. v. Mooney, 67 Cal. 

Rptr. 713, 260 Cal.App.2d 915. 


Cal.App. 5 Dist. 1965. Whether action is 
brought by employer or by injured employee, 
third-party tort-feasor may invoke concurrent 
negligence of employer to defeat employer's 
right to reimbursement for workmen’s compen- 
sation benefits paid, but since injured employee 
may not be allowed double recovery, his dam- 
ages must be reduced by amount of compensa- 
tion he has received. West's Ann.Labor Code, 
§ 3201 et seq. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


Third-party tort-feasor being sued for inju- 
ries sustained by plaintiff while acting within 
course and scope of employment would not be 
entitled to setoff for future compensation bene- 
fits which plaintiff might be entitled to receive, 
even if concurrent negligence of plaintiff's em- 
ployer contributed to his injuries and industrial 
accident commission had already rated plain- 
tiff's permanent injuries and made award of 
compensation therefor. West's Ann.Labor 
Code, 8§ 3201 et seq., 3852, 3858. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


Negligent third-party tort-feasor being sued 
for injuries sustained by plaintiff while acting 
within course and scope of employment has no 
right of recoupment which can be made basis of 
affirmative action against plaintiff's employer 
whose concurrent negligence contributed to 
cause of plaintiff's injuries; such tort-feasor has 
only a right to defeat employer's claim for 
reimbursement for workmen’s compensation 
benefits paid and right to reduction of liability 
to plaintiff by amount of such compensation 
benefits. West's Ann.Labor Code, §§ 3201 et 
seq., 3852, 3858. 

Castro v. Fowler Equipment Co., 43 Cal. 

Rptr. 589, 233 Cal.App.2d 416. 


©2244. Action by or on behalf of employer or 
insurer. 


Library references 
C.J.S. Workmen’s Compensation § 1039. 
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©2245. —— In general. 


Cal. 1983. Whether action for injuries to 
employee is brought by employer, compensation 
carrier, employee or county retirement associa- 
tion, burden on tort-feasor remains the same, 
and in any subrogation action, duplicate recov- 
ery of damages is barred, and neither double 
recovery of loss nor double liability for the same 
item of injury is permitted. West's Ann.Cal.La- 
bor Code §§ 3856(b), 3859(b). 

Board of Administration v. Glover, 671 P.2d 

834, 196 Cal.Rptr. 330, 34 Cal.3d 906. 


Cal. 1981. A tort defendant who was not 
party to a workers’ compensation proceeding 
and who has neither notice nor opportunity to 
be heard, is not bound by the terms of the 
settlement between the employee plaintiff and 
the compensation carrier and a carrier which 
intervenes in the tort action seeking reimburse- 
ment of amount paid in settlement has burden 
to prove that the third party was negligent, that 
its negligence was proximate cause of the em- 
ployee’s injuries and amount of the third party’s 
tort liability and if the tort liability equals or 
exceeds the amount of settlement the carrier is 
entitled to full reimbursement; disapproving 
State Compensation Insurance Fund v. Williams, 
38 Cal.App.3d 218, 112 Cal.Rptr. 226 and Board 
of Administration v. Ames, 215 Cal.App.2d 215, 
29 Cal.Rptr. 917. West's Ann.Labor Code, 
§§ 3201 et seq., 3850, 3852, 3854, 3858, 3860; 
West's Ann.Civ.Code, § 3333. 

Breese v. Price, 633 P.2d 987, 176 Cal.Rptr. 

791, 29 Cal.3d 923. 


Cal.App. 1 Dist. 1983. Employee's negli- 
gence will not be imputed to otherwise nonneg- 
ligent employer for purposes of reducing 
amount of employer's reimbursement for work- 
ers’ compensation benefits paid to employee. 

Jarvis v. Southern Pac. Transportation Co., 

191 Cal.Rptr. 29, 142 Cal.App.3d 246. 


In action seeking damages from transporta- 
tion company for injuries sustained by plaintiff 
whose leg was traumatically amputated by mov- 
ing boxcars wherein State Compensation Insur- 
ance Fund intervened seeking reimbursement of 
workers’ compensation benefits paid to plaintiff, 
plaintiff's contributory negligence should not 
have been imputed to his employer so as to 
defeat recovery by Fund. 

Jarvis v. Southern Pac. Transportation Co., 

191 Cal.Rptr. 29, 142 Cal.App.3d 246. 


Cal.App. 1 Dist. 1970. In action brought 
against third-party tort-feasor to recover dam- 
ages for injury or death of employee covered by 
Workmen’s Compensation Act, third-party tort- 
feasor may assert that injury or death was 
proximate result of concurrent negligence of the 
employer, and if tort-feasor establishes such 
concurrent negligence, he is entitled to have 
judgment against him reduced by amount of 


workmen's compensation benefits paid. West's 
Ann.Labor Code, §§ 3201 et seq., 3853; West's 
Ann.Code Civ.Proc. § 377. 
Patterson v. Sharp, 89 Cal.Rptr. 396, 10 
Cal.App.3d 990. 


Cal.App. 1 Dist. 1953. Where employee is 
injured in course of employment as result of 
negligence of third person, the Workmen's 
Compensation Act comprehends segregation of 
items of damages which employer and employ- 
ee are entitled to recover from third person, so 
as to prevent double recovery from third per- 
son. West's Ann.Labor Code, 8§ 3852, 3853, 
3856. 

Fernandez v. Consolidated Fisheries, Inc., 

255 P.2d 863, 117 Cal.App.2d 254. 


Cal.App. 2 Dist. 1981. Plaintiff employee's 
total award against third party is reduced by 
amount received in workers’ compensation ben- 
efits, in order to avoid double recovery, but 
where third-party defendant's proportional 
share of responsibility for plaintiff's damages is 
less than compensation benefit paid by interve- 
nor, then third-party defendant is liable only to 
extent of his proportional share of responsibili- 
ty, the third-party defendant’s ultimate financial 
liability remaining same regardless of amount 
intervenor has paid in compensation benefits, 
and amount awarded to intervenor affecting 
only distribution of third-party recovery be- 
tween intervenor and employee. West's 
Ann.Labor Code, §§ 3600, 3601, 3852, 3853, 
3856, 3856(b, c), 3860. 

Finney v. Manpower, Inc., 177 Cal.Rptr. 74, 

123 Cal.App.3d 1066. 


Cal.App. 2 Dist. 1978. Whether action for 
injuries to employee is brought by employer, 
compensation carrier, employee, or county re- 
tirement association, the burden on tort-feasor 
remains the same, and in any subrogation ac- 
tion, duplicate recovery of damages is barred, 
and neither double recovery of loss nor double 
liability for the same item of injury is permitted. 
West's Ann.Gov.Code, § 31820; West’s Ann.In- 
surance Code, § 11662; West's Ann.Labor 
Code, §8§ 3755, 3855, 3856, 3858, 3860, 3861. 

Ventura County Employees’ Retirement As- 

sociation v. Pope, 151 Cal.Rptr. 695, 87 
Cal.App.3d 938. 


Cal.App. 2 Dist. 1978. State Fund was not 
entitled to recover any reimbursement for work- 
ers’ compensation benefits granted injured em- 
ployee where employer was found 10% negli- 
gent and total amount of benefits did not exceed 
10% of employee's total damages. 

Rodriguez v. McDonnel Douglas Corp., 151 

Cal.Rptr. 399, 87 Cal.App.3d 626. 


Cal.App. 2 Dist. 1978. Third-party tort-fea- 
sor was liable for total amount of compensable 
damages attributable to injuries sustained by 
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plaintiff and could not limit its liability to per- 
centage of its negligence as found by jury de- 
spite fact that a percentage of negligence was 
also attributed to plaintiff's employer with re- 
spect to those injuries. West’s Ann.Labor Code, 
8§ 3852, 3853, 3856(b); West's Ann.Code Civ. 
Proc. § 875(g). 

Arbaugh v. Procter & Gamble Mfg. Co., 145 

Cal.Rptr. 608, 80 Cal.App.3d 500. 


Third-party tort-feasor should be required 
to reimburse employer or his insurance carrier 
for compensation benefits paid only to extent 
that such benefits have exceeded proportionate 
share of damages attributable to employer's 


negligence. West's Ann.Labor Code, 8§ 3852, 
3853, 3856(b); West's Ann.Code Civ.Proc. 
§ 875(g). 


Arbaugh v. Procter & Gamble Mfg. Co., 145 
Cal.Rptr. 608, 80 Cal.App.3d 500. 


A concurrently negligent employer is liable 
for either total amount of workers’ compensa- 
tion benefits paid or difference between third- 
party tort-feasor’s proportionate share of liabili- 
ty and employee’s total damages, whichever is 
less. West's Ann.Labor Code, 88 3852, 3853, 
3856(b); West’s Ann.Code Civ.Proc. 8 875(g). 

Arbaugh v. Procter & Gamble Mfg. Co., 145 

Cal.Rptr. 608, 80 Cal.App.3d 500. 


Implementation of rule making a concur- 
rently negligent employer liable for either total 
amount of workers’ compensation benefits paid 
or difference between third-party tort-feasor’s 
proportionate share of liability and employee's 
total damages will not contravene policies of 
workers’ compensation system in that employ- 
er’s liability will still be limited to payment of 
compensation benefits and its incentive for 
maintaining safe working conditions will still be 


enforced. West’s Ann.Labor Code, §§ 3852, 
3853, 3856(b); West's Ann.Code Civ.Proc. 
8 875(g). 


Arbaugh v. Procter & Gamble Mfg. Co., 145 
Cal.Rptr. 608, 80 Cal.App.3d 500. 


Compensation carrier.for concurrently neg- 
ligent employer should not have been allowed to 
recover on its claim for reimbursement of work- 
ers’ compensation benefits paid to employee 
where amount of total damages that could be 
attributed to negligence of employer was great- 
er than sum of those payments. West's Ann.La- 
bor Code, 8§ 3852, 3853, 3856(b); West's Ann. 
Code Civ.Proc. § 875(g). 

Arbaugh v. Procter & Gamble Mfg. Co., 145 

Cal.Rptr. 608, 80 Cal.App.3d 500. 


Cal.App. 2 Dist. 1974. In action brought 
by employer, who has been required to pay 
workmen's compensation benefits to an employ- 
ee because of the negligence by third-party, 
against the third-party tort-feasor, the award of 
a state agency in favor of the employee is the 


measure of the minimum damage sustained by 
the employer, as the employer is legally obligat- 
ed to pay that award when it becomes final. 
West's Ann.Labor Code, 8§ 3850(b), 3852, 3854. 
State Comp. Ins. Fund v. Williams, 112 
Cal.Rptr. 226, 38 Cal.App.3d 218. 


Cal.App. 2 Dist. 1971. Benefits employer's 
compensation insurer was required to pay in- 
jured employees for loss of earning capacity, 
lost earnings and medical expenses relating to 
disability and injuries sustained because of de- 
fect in crane, which employer had purchased 
from manufacturer, was not that type of ‘‘com- 
mercial’ loss, for which carrier was barred 
from recovering against manufacturer under 
doctrine of strict liability. West’s Ann.Labor 
Code, §§ 3600, 3850; West's Ann.Insurance 
Code, § 11662. 

Lewis v. American Hoist & Derrick Co., 97 

Cal.Rptr. 798, 20 Cal.App.3d 570. 


Cal.App. 2 Dist. 1969. Where employer's 
and third-party tort-feasor’s concurrent negli- 
gence contributes to injury, judgment against 
third-party tort-feasor is to be reduced by 
amount of compensation benefits paid. 

Gastelum v. City of Torrance, 82 Cal.Rptr. 

732, 2 Cal.App.3d 582. 


Where third-party tort-feasors and employ- 
er were concurrently negligent in causing em- 
ployee’s death, third-party tort-feasors were not 
entitled to have judgment against them reduced 
by amount of workmen’s compensation award 
still unpaid at time of judgment. West's 
Ann.Labor Code § 4706(a). 

Gastelum v. City of Torrance, 82 Cal.Rptr. 

732, 2 Cal.App.3d 582. 


Cal.App. 2 Dist. 1969. Fact that employ- 
er’s action against third-party tort-feasor has 
been consolidated with that of the injured em- 
ployee or that of the employee's successors 
cannot reduce employer's right of recovery for 
damage incurred, or limit the evidentiary proof 
of the employer’s damages. West's Ann.Labor 
Code, § 3852. 

Smith v. Los Angeles County, 81 Cal.Rptr. 

120, 276 Cal.App.2d 156. 


Recovery of injured party's employer 
against the tort-feasor includes not only the 
amount of compensation required by the Work- 
men’s Compensation Act, but all such excess 
payments as are required by operation of law. 

Smith v. Los Angeles County, 81 Cal.Rptr. 

120, 276 Cal.App.2d 156. 


Cal.App. 4 Dist. 1982. Workers’ compen- 
sation benefits paid state under statute provid- 
ing for payment of benefits to state where 
covered workers killed within scope of their 
employment leave no dependents are recover- 
able under reimbursement statute by workers’ 
compensation insurers in an action for indem- 
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nity against third-party tort-feasors. West's 
Ann.Labor Code §§ 3852, 4706.5(a). 
Associated Indemnity Corp. v. Pacific 


Southwest Airlines, 
128 Cal.App.3d 898. 


Cal.App. 4 Dist. 1979. Workers’ compen- 
sation carrier for negligent employer was enti- 
tled to reimbursement from third-party tort- 
feasor only to the extent that the workers’ com- 
pensation benefits paid exceeded the propor- 
tional share of total damages suffered by em- 
ployee attributable to the employer's negligence. 

Kramer v. Cedu Foundation, Inc., 155 Cal. 

Rptr. 552, 93 Cal.App.3d 1. 


Law Rev. 1962. 
employer's action. 
37 S.Bar J. 748. 


©2246. —— Medical, nursing, hospital, and 
burial expenses. 


180 Cal.Rptr. 685, 


Measure of damages in 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


©2247. —— Expenses of investigation and lit- 
igation (attorney's fees 


Cal. 1999. When employer and employee 
are separately represented in third-party tort 
action and the joint efforts of both counsel 
contribute to a settlement with the third party, 
the fee awarded to employer’s attorney, together 
with the employer's fair share of other litigation 
expenses, is to be deducted from the reimbursa- 
ble workers’ compensation costs paid to the 
employer; disapproving Foulks v. Ortman, 242 
Cal.App.2d 189, 51 Cal.Rptr. 300. West's 
Ann.Cal.Labor Code § 3860(e). 

Summers v. Newman, 978 P.2d 1225, 86 

Cal.Rptr.2d 303, 20 Cal.4th 1021. 


Cal. 1998. Workers’ compensation insurer 
which intervened in action by subcontractor’s 
employee against general contractor, but recov- 
ered no reimbursement because damages from 
subcontractor’s own negligence exceeded bene- 
fits paid by insurer, was bound by express 
provision in contract between subcontractor 
and general contractor for payment of attorney 
fees to prevailing party in any litigation; insurer 
was subrogated not only to subcontractor’s 
rights with respect to third parties, but also to 
its liabilities. West's Ann.Cal.Ins.Code § 11662. 

Employers Mutual Liability Ins. Co v. Tu- 

tor-Saliba Corp., 951 P.2d 420, 71 Cal. 
Rptr.2d 851, 17 Cal.4th 632. 


Workers’ compensation insurer is subrogat- 
ed to, i.e., both benefited and bound by, any 
contract providing for attorney fees to a prevail- 
ing party that employer and third party have 
executed. West's Ann.Cal.Ins.Code § 11662. 

Employers Mutual Liability Ins. Co v. Tu- 

tor-Saliba Corp., 951 P.2d 420, 71 Cal. 
Rptr.2d 851, 17 Cal.4th 632. 


Cal. 1997. Proceeds of judgment obtained 
by employee against third part tort-feasor in 
trial de novo were subject to allocation pursuant 
to Labor Code section governing allocation be- 
tween employee and employer of judgment pro- 
ceeds obtained against third-party tort-feasor, 
including reasonable litigation expenses and at- 
torney fees, even though employee, who elected 
trial de novo following judicial arbitration of 
claims against third part tort-feasor, was pre- 
cluded by Code of Civil Procedure from recover- 
ing his or her costs, due to fact that judgment 
obtained in trial was less favorable then judg- 
ment obtained in arbitration, abrogating Cramp- 
ton v. Takegoshi, 17 Cal.App.4th 308, 21 Cal. 
Rptr.2d 284. 

Phelps v. Stostad, 939 P.2d 760, 65 Cal. 

Rptr.2d 360, 16 Cal.4th 23. 


Cal.App. 1 Dist. 2001. Claimant’s contin- 
gent fee agreement with her attorney did not 
abrogate the Workers’ Compensation Appeals 
Board’s (WCAB) authority to calculate reason- 
able attorney fees and charge employer’s insur- 
ance carrier with its fair share upon claimant's 


settlement with third party tortfeasor. West's 
Ann.Cal.Labor Code §§ 3751(a), 3860. 
Hughes v. Argonaut Ins. Co., 105 Cal. 


Rptr.2d 877, 88 Cal.App.4th 517. 


Fact that workers’ compensation insurance 
carrier brought action against third party tort- 
feasor after third party issued settlement check 
payable to claimant, her attorney, and carrier 
did not estop carrier from asserting that Work- 
ers’ Compensation Appeals Board (WCAB), and 
not the Superior Court, had exclusive jurisdic- 
tion over claimant’s case against carrier, in 
which she alleged that carrier mishandled its 
lien upon settlement by not deducting claim- 
ant’s attorney fees. West’s Ann.Cal.Labor Code 
§§ 3860, 5300. 

Hughes v. Argonaut Ins. Co., 

Rptr.2d 877, 88 Cal.App.4th 517. 


Cal.App. 1 Dist. 1986. When there are two 
attorneys involved in rendering services on be- 
half of their respecuve clients, the employer and 
the employee, in suit by injured employee, who 
has received workers’ compensation benefits, 
against third party, each attorney fee award 
comes out of each client’s own share of the 
recovery and the court must relinquish its duty 
of equitable apportionment between attorneys. 
West’s Ann.Cal.Labor Code § 3856(c). 

Walsh v. Woods, 232 Cal.Rptr. 629, 187 

Cal.App.3d 1273. 


105 ¥Cale 


Employee, who brought action against driv- 
er for injuries sustained in pedestrian/automo- 
bile accident which occurred during course of 
employee's employment, was not entitled to 
have his attorney fees apportioned out of em- 
ployer’s workers’ compensation insurer's share 
of the award, where trial court found that both 
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employee's attorney and insurer’s attorney “‘ac- 
tively participated” in the action, even though 
employee’s attorney had comparatively greater 
degree of ‘‘active participation”’ in the litigation 
than did insurer’s attorney. West's Ann.Cal.La- 
bor Code § 3856(c). 

Walsh v. Woods, 232 Cal.Rptr. 629, 187 

Cal.App.3d 1273. 


Cal.App. 1 Dist. 1983. Employee's attor- 
ney’s waiver of fee on amount of employer's 
workers’ compensation carrier’s lien on judg- 
ment which employee obtained against a motor- 
ist involved in automobile accident with em- 
ployee was not rendered ineffective by Labor 
Code provision authorizing allowance of lien 
against judgment after payment of expenses and 
attorney fees. West’s Ann.Cal.Labor Code 
§ 3856(b). 

Quinn v. Warnes, 192 Cal.Rptr. 660, 144 

Cal.App.3d 309. 


Under circumstances in which employer's 
workers’ compensation carrier assigned its 
compensation lien on employee’s judgment 
against motorist involved in automobile acci- 
dent with employee to the motorist and his 
liability insurer and in which employee's attor- 
ney waived fee on amount of the lien, Labor 
Code provision authorizing allowance of lien 
against judgment after payment of expenses and 
attorney fees did not require that the amount 
which could otherwise have gone to attorney 
was to go to employee. West’s Ann.Cal.Labor 
Code § 3856(b). 

Quinn v. Warnes, 192 Cal.Rptr. 660, 144 

Cal.App.3d 309. 


In proceeding in which employer’s workers’ 
compensation carrier assigned its compensation 
lien on employee's judgment against motorist 
involved in automobile accident with employee 
to the motorist and his liability insurer, employ- 
ee was not entitled to relief upon theory that 
persons signing the assignment were not autho- 
rized to do so, in view of fact that employee 
would receive same net amount if the assign- 
ment was void and that there was no record on 
which to evaluate the signatories’ authority. 

Quinn v. Warnes, 192 Cal.Rptr. 660, 144 

Cal.App.3d 309. 


Ordinarily, when employer does nothing 
more than file claim of lien for reimbursement 


against an anticipated judgment in favor of 


employee, a portion of employer's share of the 
recovery is deducted as and for attorney fees; 
employee’s attorney can recover attorney fees 
from the lien portion of the judgment even 
where the lien has been assigned to third party. 
Quinn v. Warnes, 192 Cal.Rptr. 660, 144 
Cal.App.3d 309. 


Cal.App. 1 Dist. 1982. When third-party 
action brought by injured employee is prosecut- 


ed both by employee and employer, and they 
are represented by separate attorneys, the prin- 
ciple that reasonable attorney fees should be 
equitably apportioned between employee and 
employer remains viable so long as the resulting 
fund is produced through the active efforts of 
only one of parties in successfully prosecuting 
the suit to judgment; test should center upon 
whether employer’s separately-retained counsel 
actively participated to some degree in success- 
ful prosecution of litigation in effecting recovery 
for benefit of employee. West’s Ann.Labor 
Code 88 3856, 3860. 
Walsh v. Woods, 184 Cal.Rptr. 267, 133 
Cal.App.3d 764, appeal after remand 232 
Cal.Rptr. 629, 187 Cal.App.3d 1273. 


In third-party action brought by injured 
employee, in which employer's compensation 
insurer intervened seeking reimbursement of 
benefits paid employee, trial court's order 
granting employee’s motion for costs and attor- 
ney fees to be deducted prior to insurer’s lien 
would be reversed, since trial court’s finding 
that judgment resulted from efforts of employ- 
ee’s counsel shed no light on whether insurer's 
counsel actively participated or merely under- 
took a passive role in litigation; on remand, if 
employee proved that recovery was solely the 
result of active participation of his own counsel, 
he would be entitled to reasonable fees based 
upon benefit conferred upon insurer. West's 
Ann.Labor Code §§ 3856, 3860. 

Walsh v. Woods, 184 Cal.Rptr. 267, 133 

Cal.App.3d 764, appeal after remand 232 
Cal.Rptr. 629, 187 Cal.App.3d 1273. 


Cal.App. 1 Dist. 1967. If action against 
third-party tort-feasor is prosecuted by employ- 
ee alone, reasonable attorney's fee based on 
services rendered by employee's attorney in 
effecting recovery both for benefit of employee 
and employer is allowed, and should be first 
paid from judgment, and lien of employer's 
compensation carrier is to be satisfied only after 
such payment. West's Ann.Labor Code, 
§ 3856(a-c). 

Eldridge v. Truck Ins. Exchange, 61 Cal. 

Rptr. 347, 253 Cal.App.2d 365. 


Cal.App. 2 Dist. 1998. Although workers’ 
compensation carrier did not actually pay costs 
of defense of civil suit and was instead a defen- 
dant in a proceeding initiated by insured, case 
would be analyzed under carrier’s reservation 
of right to seek reimbursement, because it 
would be idle to require carrier to pay insured if 
carrier has a right to reimbursement. West's 
Ann.Cal.Civ.Code § 3532. 

Tamrac, Inc: v. California Ins. Guarantee 

Ass'n, 74 Cal.Rptr.2d 338, 63 Cal.App.4th 
Toile 


There was no contractual basis for in- 
sured’s claim against workers’ compensation 
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carrier to recover costs of defending civil suit, 
where carrier agreed to pay defense costs sub- 
ject to its reservation of rights, the condition of 
which was fulfilled by later state Supreme Court 
decision indicating that there was no duty to 
defend, since carrier's reservation of rights was 
unilateral, not dependent upon insured’s agree- 
ment, and insured did not show that carrier's 
agreement was supported by consideration sep- 
arate from the insurance policy. 
Tamrac, Inc. v. California Ins. Guarantee 
Ass'n, 74 Cal.Rptr.2d 338, 63 Cal.App.4th 
751. 


Cal.App. 2 Dist. 1997. Janitorial service 
Was a prevailing party as to complaint in inter- 
vention filed by premises owner for reimburse- 
ment of worker’s compensation benefits paid to 
its employee suing janitorial service for negli- 
gence, and thus was entitled to costs, even 
though janitorial service did not recover on its 
own cross-complaint for negligence against 
premises owner. West's Ann.Cal.C.C.P. § 1032. 

Building Maintenance Service Co. v. AIL 

Systems, Inc., 64 Cal.Rptr.2d 353, 55 
Cal.App.4th 1014, rehearing denied. 


Cal.App. 2 Dist. 1992. Attorney for injured 
employee, who has purchased employer’s work- 
ers’ compensation lien, may be entitled to attor- 
ney fees in action brought against third-party 
tort-feasor based upon amount of lien. West’s 
Ann.Cal.Labor Code § 3856(b). 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Even if injured employee, who had pur- 
chased employer’s workers’ compensation lien, 
was qualified to recover attorney fees for ser- 
vices rendered with regard to lien in action 
brought against third-party tort-feasor, attorney 
fees could not be recovered when lien amount 
was determined in that action to be zero. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Cal.App. 2 Dist. 1989. Employer's work- 
ers’ compensation insurer was not entitled to 
credit for full amount of injured employee's 
recovery in third-party action without deduction 
of attorney's fees and expenses awarded to em- 
ployee in that action; insurer's petition for 
credit necessarily placed amount of credit in 
issue and stipulation of parties provided specific 
breakdown of settlement proceeds from third- 
party action. West's Ann.Cal.Labor Code 
§§ 3860, 3860(c, f), 3861. 

Griffith v. Workers’ Comp. Appeals Bd., 
257 Cal.Rptr. 813, 209 Cal.App.3d 1260, 
rehearing denied, modified, and review 
denied. 


Cal.App. 2 Dist. 1988. Finding attorneys 
representing worker in tort action did not ren- 
der any services for benefit of workers’ compen- 


sation carrier or subsequent holders of workers’ 
compensation lien was clearly erroneous; attor- 
neys were successful in prosecuting worker's 
claim against sole remaining tort-feasor, which 
had been assigned carrier's lien rights as part of 
settlement between carrier and all tort-feasors, 
and judgment against remaining tort-feasor had 
been reduced by amount of workers’ compensa- 
tion benefits paid, resulting in direct benefit to 
tort-feasor. West's Ann.Cal.Labor Code 

§§ 3856, 3860. 
Raisola v. Flower Street Ltd., 252 Cal.Rptr. 
726, 205 Cal.App.3d 1004, review denied. 


Worker's attorneys are entitled to fees 
based on amount of workers’ compensation lien 
unless attorney for lienholder actively partici- 
pated in prosecuting suit. 

Raisola v. Flower Street Ltd., 252 Cal.Rptr. 

726, 205 Cal.App.3d 1004, review denied. 


After it was determined on appeal that trial 
court in worker’s tort action incorrectly con- 
cluded that neither workers’ compensation car- 
rier nor subsequent holders of workers’ com- 
pensation lien received benefit from worker's 
litigation, remand was required to resolve ques- 
tion of whether carrier’s attorneys had actively 
participated in litigation such that worker’s at- 
torneys were not entitled to fees based on 
amount of lien. 

Raisola v. Flower Street Ltd., 252 Cal.Rptr. 

726, 205 Cal.App.3d 1004, review denied. 


Cal.App. 2 Dist. 1959. The Industrial Acci- 
dent Commission does not have power to de- 
duct from the credit to which an employer is 
entitled for award received by a claimant from a 
third party any amount expended by the em- 
ployee as expense of litigation or attorney’s fees, 
in any case in which the employer has either 
prosecuted an action against the third party 
tort-feasor or joined in participation with the 
employee in the prosecution of such an action, 
or made arrangements with the employee's at- 
torney to represent him in the prosecution of 
such an action or claim. West's Ann.Labor 
Code, §§ 3860, 3861. 

Rivas v. Industrial Acc. Commission of Cal., 

339 P.2d 624, 170 Cal.App.2d 673. 


Industrial Commission did not have power 
to deduct from credit to which compensation 
insurer was entitled under the Labor Code, 
attorney's fee paid by claimant for legal services 
rendered in the prosecution and compromise of 
an action against a third party, where insurer 
contracted with claimant’s attorney to represent 
it in the prosecution of the action and to pay it a 
fixed fee of one third of its lien claim. West's 
Ann.Labor Code, §§ 3860, 3861. 

Rivas v. Industrial Acc. Commission of Cal., 

339 P.2d 624, 170 Cal.App.2d 673. 
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Cal.App. 3 Dist. 1993. Statute, providing 
that employee is entitled to attorney fees when 
employee alone prosecutes action against tort- 
feasor which results in reimbursement to em- 
ployer for workers’ compensation benefits 
which employer paid to employee, incorporates 
equitable principle of apportionment between 
active litigant and passive beneficiary. West's 
Ann.Cal.Labor Code § 3856(b). 

Crampton v. Takegoshi, 21 Cal.Rptr.2d 284, 

17 Cal.App.4th 308, review denied. 


When injured employee, and employer who 
is entitled to reimbursement for workers’ com- 
pensation benefits paid to employee, employ 
separate attorneys to prosecute action against 
tort-feasor and create fund from which both 
seek attorney fees, allocation of attorney fees is 
inappropriate and a party may not seek to 
weigh relative contributions of counsel in at- 
tempt to avoid liability for other party’s attorney 
fees; instead, amount of award to each attorney 
is based on efforts of attorney for his or her own 
client, with each attorney fee award paid for out 
of each party’s own share of recovery. West's 
Ann.Cal.Labor Code § 3856(c). 

Crampton v. Takegoshi, 21 Cal.Rptr.2d 284, 

17 Cal.App.4th 308, review denied. 


Injured employee was entitled to attorney 
fees under statute, providing for such award 
when employee alone prosecutes action against 
tort-feasor which results in reimbursement to 
employer for workers’ compensation benefits 
which employer paid to employee, even though 
employee realized no actual recovery inasmuch 
as lien existed against award based on employ- 
er’s payment of benefits; benefit was conferred 
on passive beneficiary when employee prosecut- 
ed action which created fund from which the 
employer could offset benefits it had paid to 
employee. West's Ann.Cal.Labor Code 
§§ 3856, 3856(a-c). 

Crampton v. Takegoshi, 21 Cal.Rptr.2d 284, 

17 Cal.App.4th 308, review denied. 


When litigant obtains less favorable judg- 
ment in terms of damages than was obtained in 
judicial arbitration proceedings, statute pre- 
cludes award of litigation and attorney fees 
otherwise due litigant under statute which pro- 
vides that employee is entitled to attorney fees 
when employee alone prosecutes action against 
tort-feasor which results in reimbursement to 
employer for workers’ compensation benefits 
which employer paid to employee. West's Ann. 


Cal CGP) §§ 1033.5(a)(10), 1141.21, 
1141.21(a), (a)(ii); West's Ann.Cal.Labor Code 
§ 3856(b). 


Crampton v. Takegoshi, 21 Cal.Rptr.2d 284, 
17 Cal.App.4th 308, review denied. 


Statute, providing that litigant who obtains 
less favorable judgment than was obtained in 
judicial arbitration proceedings shall be ordered 


to pay attorney fees, did not preclude injured 
employee from collecting attorney fees under 
statute, providing that employee is entitled to 
attorney fees when employee alone prosecutes 
action against tort-feasor which results in reim- 
bursement to employer for workers’ compensa- 
tion benefits, even though employee realized no 
actual recovery inasmuch as lien existed against 
award as result of employer's payment of bene- 
fits to employee; judgment received by employ- 
ee in litigation exceeded amount received in 
arbitration, and assigned lien of employer, who 
was not party to litigation, was not proper 
factor in measuring allocation of attorney fees. 
West's Ann.Cal.C.C.P. 8§ 1033.5(a)(10), 
1141.21, 1141.21(a), (a)(ii); West’s Ann.Cal.La- 
bor Code § 3856(b). 

Crampton v. Takegoshi, 21 Cal.Rptr.2d 284, 

17 Cal.App.4th 308, review denied. 


Statute, providing that no party electing 
trial de novo after arbitration award shall be 
subject to statute providing that litigant who 
obtains less favorable judgment than was ob- 
tained in judicial arbitration proceedings shall 
be ordered to pay attorney fees if judgment 
upon trial de novo is in excess of $50,000, 
applies when arbitrator's award exceeds 
$50,000, not when award in litigation exceeds 
$50,000. West’s Ann.Cal.C.C.P. §§ 1141.21, 
1141.26. 

Crampton v. Takegoshi, 21 Cal.Rptr.2d 284, 

17 Cal.App.4th 308, review denied. 


Cal.App. 3 Dist. 1984. In personal injury 
action brought by employee, who was injured 
when oven exploded at his place of employ- 
ment, against manufacturer of the allegedly de- 
fective oven, manufacturer was entitled to re- 
cover from employer's worker’s compensation 
carrier the costs attributable to that period of 
time when the carrier, a plaintiff in intervention 
which voluntarily dismissed its complaint after 
it reached a lien agreement with the employee, 
was a party to the principal action, notwith- 
standing such carrier’s contention that it was 
only seeking recovery from the employee. 
West's Ann.Cal.C.C.P. §§ 1032, 1032(b); West's 
Ann.Cal.Labor Code § 3853. 

Catello v. L.T.T. General Controls, 200 Cal. 

Rptr. 4, 152 Cal.App.3d 1009. 


Cal.App. 4 Dist. 1998. Where third party 
settlement with injured employee includes em- 
ployer’s reimbursable benefits, employer's right 
of reimbursement takes first and full priority 
after payment of litigation expenses and attor- 
ney fees, where appropriate. West's 
Ann.Cal.Labor Code § 3860(b-f). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Where judgment against third party tort- 
feasor is insufficient both to reimburse employ- 
er for benefits paid to injured employee and to 
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compensate employee for pain and suffering 
and other damages not covered by workers’ 
compensation, after payment of attorney fees 
and other costs, non-negligent employer is enti- 
tled to reimbursement from entire amount of 
judgment, not just from economic damages. 
West's Ann.Cal.Labor Code § 3856(a-c). 
Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 
Cal.App.4th 734. 


Where settlement of employee's personal 
injury action against tort-feasor is effected 
solely through efforts of employee's attorney, 
employer is passive beneficiary and its reim- 
bursement rights with respect to workers’ 
compensation benefits it paid to employee are 
subject to reasonable fees and expenses for 
services in securing and effecting settlement 
for benefit of both employer and employee. 
West's Ann.Cal.Labor Code § 3860(b, c). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


If employer receives its fair share of injured 
employee's recovery from tort-feasor, as reim- 
bursement for workers’ compensation benefits 
employer paid to employee, employer must bear 
its fair share of cost of recovery. West's 
Ann.Cal.Labor Code § 3860(b, c). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Where settlement between injured employ- 
ee and tort-feasor is insufficient both to satisfy 
employer's claim for reimbursement of workers’ 
compensation benefits it paid to employee and 
to compensate employee's counsel, attorney fees 
and costs take priority. West’s Ann.Cal.Labor 
Code § 3860(b, c). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Where settlement of employee's personal 
injury action against tort-feasor is effected sole- 
ly through efforts of employer’s attorney, em- 
ployee is passive beneficiary and his or her 
recovery is subject to reasonable fees and ex- 
penses for services in securing and effecting 
settlement for benefit of both employer and 
employee. West’s  Ann.Cal.Labor Code 
§ 3860(d). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Where settlement has been achieved in ac- 
tion by injured employee and employer against 
tort-feasor, if employer seeking reimbursement 
for workers’ compensation benefits paid to em- 
ployee desires to avoid apportionment of fee 
award between employee and employer, it must 
provide trial court with sufficient factual detail 
to establish that its activities constituted consci- 
entious effort in the circumstances to address 


substantive issues encompassed by lienholder’s 

case. West's Ann.Cal.Labor Code § 3860(c). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 
Cal.App.4th 734. 


Where two police officers brought person- 
al injury action against tort-feasor and city in- 
tervened, seeking reimbursement for workers’ 
compensation benefits it paid to officers, fact 
that one officer would receive no net recovery 
because benefits paid to him substantially ex- 
ceeded parties’ settlement amount did not pre- 
clude that officer's attorney from receiving 
reasonable attorney fees and costs, if court de- 
termined that city was passive beneficiary of 
officers’ efforts. West's Ann.Cal.Labor Code 
§ 3860(b). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Cal.App. 4 Dist. 1995. Statute providing 
for payment of litigation expenses and attorney 
fees in injured workers’ third-party action and 
for reimbursement to employer for amount paid 
for workers’ compensation benefits incorporates 
equitable practice of apportioning attorney fees 
for passive beneficiaries of common fund creat- 
ed through efforts of successful litigant. West's 
Ann.Cal.Labor Code § 3856. 

Kindt v. Otis Elevator Co., 38 Cal.Rptr.2d 

121, 32 Cal.App.4th 452. 


Under statute providing for recovery of at- 
torney fees by injured worker who prevails in 
third-party lawsuit, subject to employer's or 
insurance carrier’s lien for workers’ compensa- 
tion benefits paid, if employer or carrier actively 
participates in procurement of common fund, 
apportionment is appropriate, but merely show- 
ing up for depositions or filing one or two 
documents, lacking in any real substance, 
should not be permitted to defeat worker's enti- 
tlement to have beneficiaries of fund contribute 
to costs of its procurement. West's Ann.Cal.La- 
bor Code § 3856. 

Kindt v. Otis Elevator Co., 38 Cal.Rptr.2d 

121, 32 Cal.App.4th 452. 


Intervenor’s actions in attending deposi- 
tions and designating expert witnesses did not 
support finding of active involvement in injured 
worker's successful third-party lawsuit, and 
thus worker was entitled to recover attorney 
fees and costs, and to allocate those fees from 
intervenor’s lien against judgment for workers’ 
compensation benefits paid; intervenor’s coun- 
sel asked only one question at depositions, wit- 
ness designation merely named all witnesses 
designated by plaintiff and defendants, and in- 
tervenor’s counsel did not indicate how its 
hours and efforts were spent on case. West's 
Ann.Cal.Labor Code § 3856. 

Kindt v. Otis Elevator Co., 38 Cal.Rptr.2d 

121, 32 Cal.App.4th 452. 
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In order for injured worker to prove her 
entitlement to attorney fees and costs incurred 
in successful third-party lawsuit, and thus to 
allocate those fees from workers’ compensation 
carrier’s lien for compensation benefits paid, 
worker was not required to prove that it was 
her efforts, rather than those of codefendants, 
that resulted in favorable judgment, but rather 
employee was entitled to attorney fees so long 
as there was no active participation by carrier 
in third-party litigation. West’s Ann.Cal.Labor 
Code § 3856. 

Kindt v. Otis Elevator Co., 38 Cal.Rptr.2d 

121, 32 Cal.App.4th 452. 


Cal.App. 5 Dist. 1992. Employee who ob- 
tains judgment in third-party action that creates 
fund from which compensation carrier’s lien is 
satisfied in whole or part, may require passive 
beneficiary to bear fair share of litigation costs. 
West’s Ann.Cal.Labor Code § 3856. 

Hartwig v. Zacky Farms, 3 Cal.Rptr.2d 828, 

2 Cal.App.4th 1550. 


Allocation of injured party’s litigation costs 
in obtaining judgment in third-party action cre- 
ating fund from which compensation carrier's 
lien is satisfied is inappropriate when injured 
party and lienholder employ separate attorneys 
who each actively participate in generation of 
fund out of which fees are sought. West's 
Ann.Cal.Labor Code § 3856. 

Hartwig v. Zacky Farms, 3 Cal.Rptr.2d 828, 

2 Cal.App.4th 1550. 


Conclusory statement by compensation 
carrier's counsel that he had participated in de- 
position, attended settlement conferences, and 
opposed motion failed to establish “active par- 
ticipation” sufficient to prevent allocation of in- 
jured employee's litigation costs against fund 
created by third-party judgment; assignee of 
carrier's lien failed to establish with sufficient 
factual detail that activities of counsel consti- 
tuted conscientious effort to address substan- 
tive issues encompassed by lienholder’s case. 
West's Ann.Cal.Labor Code § 3856. 

Hartwig v. Zacky Farms, 3 Cal.Rptr.2d 828, 

2 Cal.App.4th 1550. 


Merely retaining separate counsel or filing 
complaint in intervention or lien, with nothing 
more, does not satisfy standard of ‘‘active par- 
ticipation” necessary to prevent injured employ- 
ee from receiving allocation of litigation costs 
from lien against fund created by third-party 
judgment. West's Ann.Cal.Labor Code § 3856. 

Hartwig v. Zacky Farms, 3 Cal.Rptr.2d 828, 

2 Cal.App.4th 1550. 


Whether showing by lienholder constitutes 
substantial evidence of active participation suffi- 
cient to prevent injured employee from recover- 
ing allocation of litigation costs from lien 
against fund created by third-party judgment 


will necessarily turn upon particular facts and 
events involved in the action. West's 
Ann.Cal.Labor Code 8 3856. 
Hartwig v. Zacky Farms, 3 Cal.Rptr.2d 828, 
2 Cal.App.4th 1550. 


Once trial court is satisfied that both in- 
jured employee and lienholder in worker's com- 
pensation case have presented sufficient evi- 
dence of their respective active participation in 
generating fund from which lien may be satis- 
fied, fact that one side’s efforts outweighed the 
other’s in number or importance is of no conse- 
quence, and allocation of litigation costs in 
favor of either party against the lien or the fund 
is improper. West's Ann.Cal.Labor Code 
§ 3856. 

Hartwig v. Zacky Farms, 3 Cal.Rptr.2d 828, 

2 Cal.App.4th 1550. 


Cal.App. 5 Dist. 1987. California Insur- 
ance Guarantee Association, which adminis- 
tered third-party tort-feasor’s insurer's obli- 


gations under insurance policies following 
insolvency of insurer, could recover from 
Department of Transportation, the injured 


party's employer, only those costs incurred 
during time Department was intervenor in 
injured party's action against tort-feasor that 
would not have been incurred but for inter- 
vention, where third-party tort-feasor was 
found liable for injuries. 

Burrow v. Pike, 235 Cal.Rptr. 408, 190 

Cal.App.3d 384, review denied. 


Cal.App. 5 Dist. 1968. Where, in consoli- 
dated suits against third parties by deceased 
employee's family for wrongful death and by 
employer for reimbursement for workmen's 
compensation paid, judgment of $106,062.48 
included $21,100 reimbursement for employer 
but only $10,000 was paid and further realiza- 
tion was unlikely, attorneys for employer were 
entitled, out of $10,000 to thereof and 
attorneys for deceased's family were entitled to 
with such attorneys’ fees being payable immedi- 
ately, and balance of $10,000 being payable to 
employer in partial satisfaction of its judgment; 
same basis was to be used in distribution of any 
future recoveries. West’s Ann.Labor Code, 
§§ 3201 et seq., 3856(c). 

Western Union Tel. Co. v. Mooney, 67 Cal. 

Rptr. 713, 260 Cal.App.2d 915. 


Law Rev. 1970. Attorney’s fees in third 
party workmen's compensation actions. 
21 Hastings L.J. 717. 


Law Rev. 1962. Attorney’s fees and costs 
in employer's action. 
Ses Banded 


For legislative history of cited statutes, see West’s Annotated California Codes 


44A Cal D 2d—429 


WORKERS’ COMPENSATION ¢2248 


For references to other topics, see Descriptive-Word Index 


7. RIGHT TO PROCEEDS OF ACTION OR SETTLEMENT. 
©2248. In general. 
Library references 
C.J.S. Workmen’s Compensation § 1042. 


Cal. 1975. Section of Workmen's Compen- 
sation Act providing that if action against third- 
party tort-feasor is prosecuted by the employee 
alone the court shall establish a reasonable 
attorney fee taking into account the services 
rendered both for the benefit of the employee 
and the employer mandates application of equi- 
table principle of reasonable apportionment so 
as to require employer to contribute toward 
payment for services of employee's attorney 
which produced the recovery: disapproving 
Fuchs v. Western Oil Fields Supply, 25 Cal. 
App.3d 728, 102 Cal.Rptr. 74 and Moreno v. 
Venturini, 1 Cal.App.3d 286, 81 Cal.Rptr. 551. 
West's Ann.Labor Code, § 3856(b). 

Quinn v. State of California, 539 P.2d 761, 

124 Cal.Rptr. 1, 15 Cal.3d 162. 


Goals of 1959 legislation recodifying subro- 
gation statutes giving employer right to recover 
damages measured by outlay of workers’ com- 
pensation benefits against third-party tort-fea- 
sors was to effect an equitable adjustment in the 
amount with which the employer would be 
credited against future benefit awards and to 
increase the incentive for attorneys to press 
workers’ cases by assuring them that the em- 
ployer’s recoupment would not deny them rec- 
ompense for their efforts in litigating the case. 
West's Ann.Labor Code, §§ 3200 et seq., 3852, 
3856, 3856(b). 

Quinn v. State of California, 539 P.2d 761, 

124 Cal.Rptr. 1, 15 Cal.3d 162. 


Apportionment of attorney fees between 
employer and employee when employee who 
has received worker's compensation payments 
recovers judgment against third-party tort-fea- 
sors does not result in double recovery. West's 
Ann.Labor Code, §§ 3200 et seq., 3852, 3856, 
3856(b). 

Quinn v. State of California, 539 P.2d 761, 

124 Cal.Rptr. 1, 15 Cal.3d 162. 


In apportioning attorney fees between em- 
ployer and employee when employee who has 
been paid compensation benefits obtains judg- 
ment against third-party tort-feasor, court 
should first proceed to calculate a reasonable 
attorney fee which reflects the total services 
rendered to both beneficiaries of the recovery 
and then make a reasonable apportionment of it 
between the parties. West's Ann.Labor Code, 
§§ 3200 et seq., 3852, 3856, 3856(b). 

Quinn v. State of California, 539 P.2d 761, 

124 Cal.Rptr. 1, 15 Cal.3d 162. 


In apportioning attorney fees between em- 
ployer and employee who has been paid work- 
men’s compensation benefits and has recovered 


judgment against third-party tort-feasor, court 
should consider whether the worker's attorney's 
efforts in disproving defense of concurrent neg- 
ligence of employer accounted for a dispropor- 
tionate amount of the litigation. West's Ann.La- 
bor Code, §§ 3200 et seq., 3852, 3856, 3856(b). 

Quinn v. State of California, 539 P.2d 761, 

124 Cal.Rptr. 1, 15 Cal.3d 162. 


Cal.App. 1 Dist. 1967. Employees’ share of 
judgment against or settlement with, tort-feasor, 
rather than employer's share, is liable for legal 
services rendered by employee's attorney on 
behalf of employer who chose not to obtain his 
own attorney and join in prosecution of employ- 
ee's claim. West's Ann.Labor Code, 88 3856(b), 
3860(c). 

Johnson vy. L. D. S. Trucking Co., 62 Cal. 

Rptr. 501, 254 Cal.App.2d 496. 


Cal.App. 1 Dist. 1967. If action against 
third-party tort-feasor is prosecuted by employ- 
ee alone, reasonable attorney's fee based on 
services rendered by employee's attorney in 
effecting recovery both for benefit of employee 
and employer is allowed, and should be first 
paid from judgment, and lien of employer’s 
compensation carrier is to be satisfied only after 
such payment. West's Ann.Labor Code, 
§ 3856(a-c). 

Eldridge v. Truck Ins. Exchange, 61 Cal. 

Rptr. 347, 253 Cal.App.2d 365. 


Under statutory provision measuring rights 
of employee's attorney, priority over lien of 
employer's compensation carrier could be as- 
signed only to fee based solely on service ren- 
dered in effecting recovery for benefit of party 
represented. West's Ann.Labor Code, 8 3856 
and (c). 

Eldridge v. Truck Ins. Exchange, 61 Cal. 

Rptr. 347, 253 Cal.App.2d 365. 


Where stipulated judgment against third- 
party tort-feasor was for amount less than carri- 
er’s lien and sole beneficiary of judgment was 
carrier and employee who received workmen's 
compensation from carrier received no benefit 
from judgment, prosecution of carrier's own 
claim and its representation by separate counsel 
barred charging it with fee of employee’s attor- 
ney. West’s Ann.Labor Code, § 3856 and (c). 

Eldridge v. Truck Ins. Exchange, 61 Cal. 

Rptr. 347, 253 Cal.App.2d 365. 


Counsel representing employee collecting 
workmen's compensation benefits in action 
against third-party tort-feasor may collect fee to 
be paid from proceeds of judgment before any 
payment to carrier on its lien, but only when 
employee alone prosecutes action against third- 
party tort-feasor or employer joins but leaves 
his representation to employee's counsel. 
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West’s Ann.Labor Code, §§ 3856 and (c), 
3860(c-e). 
Eldridge v. Truck Ins. Exchange, 61 Cal. 


Rptr. 347, 253 Cal.App.2d 365. 


Cal.App. 1 Dist. 1954. Where notice is not 
given to employer or compensation carrier of 
employee's commencement of action against 
tort-feasor who has injured him in time for 
employer or compensation carrier to make 
choice whether to join in action, compensation 
carrier is not to be required to pay an attorney's 
fee to employee’s attorney. West's Ann.Labor 
Code, § 3856. 

Quisenberry v. Rulison, 277 P.2d 57, 129 

Cal.App.2d 268. 


Where only after action by employee 
against tort-feasor who had injured him was 
actually on trial did compensation carrier re- 
ceive notice that case was in litigation or actual- 
ly proceeding to trial, such notice was not 
timely, since it was not ‘‘before trial on the 
facts”, and, therefore, compensation carrier 
would not be required to pay an attorney’s fee 
to employee’s attorneys. West's Ann.Labor 
Code, 8§ 3853, 3856. 

Quisenberry v. Rulison, 277 P.2d 57, 129 

Cal.App.2d 268. 


Cal.App. 2 Dist. 1996. Notwithstanding 
that survivors of deceased worker filed for 
workers compensation benefits in Ohio, court 
would not apply Ohio law, which did not permit 
workers compensation carrier to recover bene- 
fits paid to survivors by third-party tort-feasor, 
since Ohio law conflicted with state’s funda- 
mental policy of requiring third-party tort-fea- 
sors to reimburse employers for benefits paid as 
a result of their negligence. West's Ann.Cal.La- 
bor Code § 3852. 

Dailey v. Dallas Carriers Corp., 51 Cal. 

Rptr.2d 48, 43 Cal.App.4th 720, review 
denied. 


Cal.App. 2 Dist. 1992. Workers’ compen- 
sation scheme seeks to insure that, regardless of 
whether employee or employer sues third party, 
both recover their due, and, as far as possible, 
third party need defend only one _ lawsuit. 
West's Ann.Cal.Labor Code § 3200 et seq. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645, 


Cal.App. 2 Dist. 1969. Where settlement of 
employee's action against third-party tort-feasor 
is effected solely through efforts of employee's 
attorney, his fee has priority in that it is to be 
deducted from amount of settlement before em- 
ployer is reimbursed therefrom for compensa- 
tion benefits paid. West's Ann.Labor Code, 
§ 3860. 

Moreno v. Venturini, 81 Cal.Rptr. 551, 1 

Cal.App.3d 286. 


Where action by employee against third- 
party tort-feasor for personal injury sustained in 
course of employment was settled solely 
through efforts of employee’s attorney, his fee 
could not properly be deducted from amount 
awarded the employer or his insurer by virtue 
of employer’s lien for reimbursement for com- 
pensation which had been paid to the employee. 
West’s Ann.Labor Code, § 3860. 

Moreno v. Venturini, 81 Cal.Rptr. 551, 1 

Cal.App.3d 286. 


Where State Compensation Insurance Fund 
did not know at time it executed and filed 
release, declaring that its lien against settlement 
of employee’s action against third-party tort- 
feasor for injuries sustained in course of em- 
ployment had been discharged, that trial court 
had entered erroneous order authorizing deduc- 
tion of employee’s attorney's fee from amount 
due Fund under its lien, trial court did not 
abuse its discretion by setting aside the order. 
West’s Ann.Code Civ.Proc. § 473; West's 
Ann.Labor Code, § 3860. 

Moreno v. Venturini, 81 Cal.Rptr. 551, 1 

Cal.App.3d 286. 


Cal.App. 4 Dist. 1967. Main purpose of 
statutory provision requiring notice to the em- 
ployer who has paid compensation benefits by 
an employee who has settled claim with third- 
party tort-feasor is to protect employer's right of 


reimbursement. West's Ann.Labor Code, 
§ 3859. 
Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 
App.2d 929. 


Cal.App. 5 Dist. 1968. Where family of de- 
ceased workman recovered judgment against 
third parties for wrongful death and part of 
judgment was paid, each member of family was 
to be credited for payment of attorney’s fees, out 
of amount realized on judgment, in same pro- 
portion in which member shared in judgment. 
West's Ann.Labor Code, §§ 3201 et seq,, 
3856(c). 

Western Union Tel. Co. v. Mooney, 67 Cal. 

Rptr. 713, 260 Cal.App.2d 915. 


Cal.App. 5 Dist. 1965. | State Insurance 
Fund was not required to pay costs to attorney 
who recovered judgment against third person in 
behalf of interested party out of that portion of 
judgment on which fund had a lien; the costs 
should have been ordered paid out of the gross 
recovery. West's Ann.Labor Code, § 3856. 

Branscum vy. State Compensation Ins. 

Fund, 42 Cal.Rptr. 682, 232 Cal.App.2d 
352) 


©2249. Rights of employee or dependent. 


Library references 
C.J.S. Workmen’s Compensation § 1040. 


For legislative history of cited statutes, see West’s Annotated California Codes 


44A Cal D 2d—431 


WORKERS’ COMPENSATION ¢2249 


For references to other topics, see Descriptive- Word Index 


C.A.9 (Cal.) 1981. Stevedore can be in- 
demnified for all funds paid to injured long- 
shoreman under the workers’ compensation 
award; longshoreman receives the portion of 
the award, if any, which exceeds the workmen's 
compensation award; the shipowner has no 
right to contribution or indemnity. 

Davis v. Partenreederei M.S. Normannia, 

657 F.2d 1048. 


N.D.Cal. 1977. Under California law, in- 
jured employee of federal contractor, who re- 
covered judgment against United States, was 
not entitled to attorney fee from compensation 
carrier, which intervened and obtained reim- 
bursement, where parties had separately em- 
ployed their own counsel. West’s Ann.Cal.La- 
bor Code, § 3856. 

Rooney v. U. S., 434 F.Supp. 766, affirmed 

634 F.2d 1238. 


Cal. 1983. Purpose of 1971 statutory 
amendments was to permit employee to segre- 
gate his own damage claim against third party 
from his employer's claim against that third 
party for reimbursement for workers’ compen- 
sation benefits paid, so that employee may settle 
his own claim for sum exclusive of amounts he 
has already received in form of workers’ com- 
pensation award without jeopardizing employ- 
er's subrogation rights. West's Ann.Cal.Labor 
Code 8§ 3859, 3859(b), 3860, 3860(b). 

Board of Administration v. Glover, 671 P.2d 

834, 196 Cal.Rptr. 330, 34 Cal.3d 906. 


Cal.App. 1 Dist. 1982. Third-party tort-fea- 
sor against whom injured employee brings ac- 
tion has a right to have that judgment reduced 
by compensation benefits received from the em- 
ployer. 

Del Monte Corp. v. Superior Court, 179 

Cal.Rptr. 855, 127 Cal.App.3d 1049. 


Cal.App. 1 Dist. 1961. Where employee 
filed action for personal injuries against third- 
party tort-feasors and employer's compensation 
insurer intervened to recover compensation 
paid out by it and was represented by its own 
attorneys who sufficiently represented it, there 
was no obligation on insurer to pay employee's 
counsel for their services and out-of-pocket ex- 
penditures. West’s Ann. Labor Code, 8§ 3850(b), 
3856; St.1957, p. 1825. 

Bosch v. Standard Oil Co., 14 Cal.Rptr. 

247, 193 Cal.App.2d 426. 


Cal.App. 1 Dist. 1953. Where employee is 
injured in course of employment as result of 
negligence of third person, the Workmen's 
Compensation Act comprehends segregation of 
items of damages which employer and employ- 
ee are entitled to recover from third person, so 
as to prevent double recovery from third per- 


son. West's Ann.Labor Code, §8§ 3852, 3853, 
3856. 
Fernandez v. Consolidated Fisheries, Inc., 


255 P.2d 863, 117 Cal.App.2d 254. 


Cal.App. 2 Dist. 1973. Rule against double 
recovery prevents employee from retaining 
third-party damages except to extent they ex- 
ceed compensation benefits received by him. 

Van Nuis v. Los Angeles Soap Co., 111 

Cal.Rptr. 398, 36 Cal.App.3d 222. 


Cal.App. 4 Dist. 1998. Injured police offi- 
cers were not entitled to equitable distribution 
of portion of settlement proceeds in their per- 
sonal injury action against tort-feasor, prior to 
city being reimbursed for workers’ compensa- 
tion benefits it paid to officers. West's 
Ann.Cal.Labor Code § 3860(b). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Employer is entitled to press its reimburse- 
ment claims for benefits paid to injured employ- 
ee only against judgment or settlement in favor 
of its employee; where settlement is in satisfac- 
tion of both employee's claims and independent 
claims, such as ones for loss of consortium, 
court must first ascertain damages to which 
each plaintiff is entitled and then apportion the 
settlement. West's Ann.Cal.Labor Code 
§§ 3856, 3860. 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Where settlement between injured employ- 
ee and tort-feasor is insufficient both to satisfy 
employer's claim for reimbursement of workers’ 
compensation benefits it paid to employee and 
to compensate employee’s counsel, attorney fees 
and costs take priority. West's Ann.Cal.Labor 
Code § 3860(b, c). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Where settlement of employee's personal 
injury action against tort-feasor is effected sole- 
ly through efforts of employer's attorney, em- 
ployee is passive beneficiary and his or her 
recovery is subject to reasonable fees and ex- 
penses for services in securing and effecting 
settlement for benefit of both employer and 
employee. West's  Ann.Cal.Labor Code 
§ 3860(d). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Cal.App. 6 Dist. 1991. When only employ- 
er, which has paid workers’ compensation bene- 
fits to employee injured by tort-feasor, sues, it 
must prove tort-feasor’s negligence, liability for 
employee’s injuries, and total amount of em- 
ployee’s damages, and employer may then ob- 
tain judgment for that amount, retain amount of 
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benefits paid, and pay balance, if any, to em- 
ployee. 
Demkowski v. Lee, 284 Cal.Rptr. 919, 233 
Cal.App.3d 1251. 


©2250. Rights of employer or insurer. 


Library references 
C.J.S. Workmen's Compensation § 1041. 


©2251. —— In general. 


C.A.9 (Cal.) 1985. Since Postal Service 
had abandoned its contention that it had any 
statutory right to reimbursement if mail carrier 
recovered damages from third-party and Postal 
Service had no common-law remedies apart 
from that statute, Postal Service could not re- 
cover “‘continuation of pay” paid to mail carrier 
during period of recovery for work-related inju- 
ry from any damages carrier might recover 
from third-party. 

Janakes v. U.S. Postal Service, 768 F.2d 

1091. 


The Federal Employees Compensation Act 

[5 U.S.C.A. 8§ 8101-8193] establishes govern- 

ment’s exclusive remedy for reimbursement 

from any damages public employee might re- 

cover from third-party in personal injury action. 

Janakes v. U.S. Postal Service, 768 F.2d 
1091. 


C.A.9 (Cal.) 1984. Section of Federal Em- 
ployees Compensation Act which entitles gov- 
ernment to reimbursement when a beneficiary 
under the Act recovers from a third party as the 
result of suit or settlement contemplates reim- 
bursement in situations where there is no judi- 
cial finding regarding third-party liability. 5 
U.S.C.A. §§ 8101 et seq., 8132. 

Ward By and Through Ward v. U.S., Dept. 

of Labor, 726 F.2d 516. 


Government's negligence is not a factor 
affecting government’s right of reimbursement 
under section of Federal Employees Compensa- 
tion Act providing for government reimburse- 
ment when a beneficiary under the Act recovers 
from a third party as the result of suit or 
settlement. 5 U.S.C.A. 8 8101 et seq. 

Ward By and Through Ward v. U.S., Dept. 

of Labor, 726 F.2d 516. 


Under section of Federal Employees Com- 
pensation Act providing for government reim- 
bursement when a beneficiary under the Act 
recovers from a third party as the result of suit 
or settlement, the reasons propounded by par- 
ties for entering a third-party settlement have 
no bearing on government’s right to reimburse- 
Menta o WLS, CAN ges sz: 

Ward By and Through Ward v. U.S., Dept. 

of Labor, 726 F.2d 516. 


$.D.Cal. 1959. In action for injuries sus- 
tained by longshoreman while discharging car- 


go from defendant's vessel, stevedoring compa- 
ny having paid benefits to longshoreman under 
the Longshoremen’s Act without ‘“‘an award in a 
compensation order’’ was entitled to reimburse- 
ment out of the longshoreman’s recovery from 
the shipowner and to that end was subrogated 
pro tanto to the rights of the longshoreman 
against the shipowner to the extent of the com- 
pensation payments made. Longshoremen’s 
and Harbor Workers’ Compensation Act, 
§§ 14(a), 33(a, b) as amended 33 U.S‘C.A. 
§§ 914(a), 933(a, b); Fed.Rules Civ.Proc. rule 
54(c), 28 U.S.C.A. 

Hugev v. Dampskisaktieselskabet Intern., 
170 F.Supp. 601, affirmed Metropolitan 
Steve. Co. v. Dampskisaktieselskabet Int., 
274 F.2d 875, certiorari denied Metropol- 
itan Stevedore Company v. Dampskisak- 
tieselskabet International., 80 S.Ct. 1237, 
363 U.S. 803, 4 L.Ed.2d 1147. 


Cal. 1998. Employer is accountable for its 
own negligence in causing employee's injury, 
for purposes of entitlement to reimbursement 
from third party for workers’ compensation 
benefits paid by employer; therefore, employer 
is only reimbursed for amount by which its 
compensation liability exceeds its proportional 
share of injured employee’s recovery. West's 
Ann.Cal.Labor Code §§ 3852, 3853, 3856. 

Employers Mutual Liability Ins. Co v. Tu- 

tor-Saliba Corp., 951 P.2d 420, 71 Cal. 
Rptr.2d 851, 17 Cal.4th 632. 


Employee's fault in causing injury is not 
attributed to employer, for purposes of reducing 
reimbursement to employer from third party 
who was responsible for employer's having to 
pay workers’ compensation benefits. West's 
Ann.Cal.Labor Code §§ 3852, 3853, 3856. 

Employers Mutual Liability Ins. Co v. Tu- 

tor-Saliba Corp., 951 P.2d 420, 71 Cal. 
Rptr.2d 851, 17 Cal.4th 632. 


Cal. 1997. If injured worker files suit 
against third party tort-feasor and recovers 
damages, worker's employer is entitled to re- 
ceive out of such recovery the workers’ compen- 
sation benefits that employer has already paid; 
employer may also sue third party directly. 
West's Ann.Cal.Labor Code §§ 3602(a), 3852. 

Phelps v. Stostad, 939 P.2d 760, 65 Cal. 

Rptr.2d 360, 16 Cal.4th 23. 


Cal. 1983. Exception to rule requiring em- 
ployer’s consent to employee’s settlement is lim- 
ited one, and settlement is free from employer's 
claim for reimbursement only when settlement 
is exclusive of the amount of workers’ compen- 
sation benefits paid by employer. West's 
Ann.Cal.Labor Code §§ 3859, 3859(b), 3860, 
3860(b). 

Board of Administration v. Glover, 671 P.2d 

834, 196 Cal.Rptr. 330, 34 Cal.3d 906. 
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Cal. 1980. To the extent that award made 
in favor of plaintiff, a physical therapist at 
county hospital, by the workers’ compensation 
appeals board reflected benefits afforded for the 
aggravation of her work-connected injuries by 
the assertedly negligent conduct of doctors at 
the hospital, the county was entitled to a set off 
of payments made pursuant to the award 
against any recovery obtained by plaintiff in the 
present action seeking damages for aggravation 
of her injuries due to assertedly negligent treat- 
ment by the doctors. 

D’Angona v. County of Los Angeles, 613 

P.2d 238, 166 Cal.Rptr. 177, 27 Cal.3d 
661. 


Cal. 1970. Purpose of statute requiring 
written consent of both employee and employer 
to any release or settlement of claim against 
third party, and of statute declaring that the 
entire amount of settlement is subject to em- 
ployer's reimbursement claim, is to protect 
rights and interests of employee and employer 
and to prevent or discourage either of them 
from obtaining a recovery from the third party 
at the expense or the disadvantage of the other. 
West's Ann.Labor Code, §§ 3859, 3860(b). 

Brown v. Superior Court, 476 P.2d 105, 90 

Cal.Rptr. 737, 3 Cal.3d 427. 


When issues of third-party tort-feasor’s neg- 
ligence and any alleged contributory negligence 
of employee have been determined favorably to 
the employee—and thus favorably to the em- 
ployer as well—and only the issue of concurrent 
negligence of the employer remains in the case, 
employee may agree to accept a specified sum 
from the third-party tort-feasor in settlement of 
employee’s share of the total claim free and 
clear from the reimbursement rights asserted by 
the employer. West's Ann.Labor Code, §§ 3859, 
3860(b). 

Brown v. Superior Court, 476 P.2d 105, 90 

Cal.Rptr. 737, 3 Cal.3d 427. 


Cal.App. 1 Dist. 1995. In cases in which 
credit is claimed in third-party action and em- 
ployer negligence is in issue, general tort law, 
not workers’ compensation law, defines sub- 
stantive law concerning recovery in civil action, 
and this includes compensatory damages in- 


expenses thus far incurred and fairly certain to 
be incurred in future, value of loss of earnings 
or impairment of earning capacity from time of 
injury to time of settlement and loss or impair- 
ment of future earning capacity, reasonable 
compensation for physical pain, physical dis- 
ability and mental suffering, past and future, 
and value of all other special losses or expenses 
that can be proven. 
Ferguson v. Workers’ Comp. Appeals Bd., 
39 Cal.Rptr.2d 806, 33 Cal.App.4th 1613, 
review denied. 


Cal.App. 1 Dist. 1990. General tort law 
governs proceeding in which employer wishes 
to obtain credit toward its future liability for 
workers’ compensation equal to amount of em- 
ployee’s potential recovery of tort damages from 
third party. West's Ann.Cal.Labor Code 
§ 3861. 

Bonner v. Workers’ Comp. Appeals Bd., 

275 Cal.Rptr. 337, 225 Cal.App.3d 1023, 
review denied. 


Cal.App. 1 Dist. 1967. Where workmen’s 
compensation insurer was represented by its 
own counsel throughout proceedings which cul- 
minated in employee’s settlement with tort-fea- 
sor and workmen’s compensation insurers of- 
fered to assist employee’s attorney, and sent 
employee's attorney copy of employee’s com- 
pensation file and kept him advised of total 
amount of benefits paid on employee’s behalf, 
and participated in negotiations, settlement was 
not obtained solely through efforts of employ- 
ee’s attorney, and trial court was without au- 
thority to deduct fees of employee’s attorney 
from workmen's compensation insurer’s share 
of settlement award. West's Ann.Labor Code, 
§§ 3856(b), 3860(c). 

Johnson v. L. D. S. Trucking Co., 62 Cal. 

Rptr. 501, 254 Cal.App.2d 496. 


Cal.App. 1 Dist. 1966. Under statute pro- 
viding that entire amount of settlement in em- 
ployee’s action against third party for injuries, 
with or without suit, is subject to employer’s 
“full claim’’ for reimbursement for compensa- 
tion paid together with expenses and attorneys’ 
fees, employer’s compensation carrier was enti- 
tled to be reimbursed for the full amount paid 
out for medical and disability benefits. West's 
Ann.Labor Code, § 3860(f). 

Foulks v. Ortman, 51 Cal.Rptr. 300, 242 

Cal.App.2d 189. 


Cal.App. 1 Dist. 1951. Where trial of em- 
ployee’s personal injury suit against third par- 
ties for injuries sustained in scope of employ- 
ment because of defective instrumentality 
manufactured and supplied to employer took 
place after effective date of statute authorizing 
the deduction from amount of employee's 
judgment to be credited to employer for com- 
pensation previously paid employee, of attor- 
ney’s fee rendered in effecting recovery for 
benefit of employer, employee’s attorneys were 
entitled to an allowance from amount of judg- 
ment on which employer’s insurer had lien for 
previous payments to employee and such al- 
lowance did not give statute retrospective ef- 
fect. West's Ann.Labor Code, § 3856. 

Record v. Indemnity Ins. Co. of North 

America, 229 P.2d 851, 103 Cal.App.2d 
434. 


Amount of employer's right to reimburse- 
ments, credits or lien on or from amount of 
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recovery by employee from third party does not 
attach until employee effects a settlement or 
recovers a judgment against a third party and it 
is recovery which fixes employee's obligation to 
reimburse and employer’s duty to contribute to 
employee’s attorneys for services rendered in 
effecting a recovery for benefit of employer. 
West’s Ann.Labor Code, 8§ 3854, 3856. 
Record v. Indemnity Ins. Co. of North 
America, 229 P.2d 851, 103 Cal.App.2d 
434. 


Cal.App. 2 Dist. 2000. Employer's work- 
ers’ compensation carrier, which had _inter- 
vened in employee’s and his wife’s personal 
injury action against third-party tortfeasors in 
order to recover reimbursement for benefits 
paid and to obtain future credit, was justified in 
attacking employee's and wife’s settlement with 
tortfeasors, under which settlhement proceeds 
were allocated entirely to wife’s loss of consor- 
tium claim; employee and his wife possibly 
colluded with third-party tortfeasors to make 
bad faith allocation of settlement proceeds in 
order to defeat carrier’s future credit rights. 
West's Ann.Cal.Labor Code 8§ 3858, 3861. 

Bailey v. Reliance Ins. Co., 94 Cal.Rptr.2d 

149, 79 Cal.App.4th 449. 


An employer who has paid workers’ com- 
pensation benefits to an injured employee has 
the right to be reimbursed for the sums paid 
and for certain other expenditures, except to the 
extent that fault attributable to the employer 
caused the worker’s civil damages. West's 
Ann.Cal.Labor Code § 3852. 

Bailey v. Reliance Ins. Co., 94 Cal.Rptr.2d 

149, 79 Cal.App.4th 449. 


The employer's or workers’ compensation 
carrier’s settlement of its claim for reimburse- 
ment of past benefits does not affects its right to 
obtain a credit for future benefits; this is be- 
cause the employer or carrier, in its indepen- 
dent action against the third-party tortfeasor, 
cannot recover for workers’ compensation bene- 
fits not yet determined by the Workers’ Com- 
pensation Appeals Board. West's Ann.Cal.La- 
bor Code §§ 3858, 3861. 

Bailey v. Reliance Ins. Co., 94 Cal.Rptr.2d 

149, 79 Cal.App.4th 449. 


Statute by which party could obtain deter- 
mination of good faith of settlement with one or 
more joint tortfeasors or co-obligors was not 
appropriate mechanism for employer's workers’ 
compensation carrier to attack employee's and 
his wife's settlement of personal injury action 
against third-party tortfeasors, under which all 
of settlement proceeds were allocated to wife's 
loss of consortium claim; obtaining determina- 
tion that settlement was in bad faith was nullity 
under statute, and carrier did not meet statute's 
definition of party who could properly bring a 


good faith motion. West’s Ann.Cal.C.C.P. 
§ 877.6. 
Bailey v. Reliance Ins. Co., 94 Cal.Rptr.2d 


149, 79 Cal.App.4th 449. 


The workers’ compensation administrative 
law judge (WCJ), and the Workers’ Compensa- 
tion Appeals Board, have the power to reallo- 
cate the proceeds of a third-party settlement in 
situations where the injured employee and his 
or her spouse may have colluded with a third 
party to make a bad faith allocation of settle- 
ment proceeds in order to defeat the employer's 
future credit rights. West's Ann.Cal.Labor 
Code §§ 3858, 3861. 

Bailey v. Reliance Ins. Co., 94 Cal.Rptr.2d 

149, 79 Cal.App.4th 449. 


Cal.App. 2 Dist. 1992. In suit against 
third-party tort-feasor, employer or its workers’ 
compensation carrier is entitled to recover ben- 
efits paid or owed on behalf of injured employ- 
ee. West’s Ann.Cal.Labor Code §§ 3852, 3853, 
3856. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Employer is not entitled to recover noneco- 
nomic damages in injured employee's action 
against third-party tort-feasor, since employer is 
only entitled to recovery for workers’ compensa- 
tion benefits paid or owed. West’s Ann.Cal.La- 
bor Code §§ 3852, 3853, 3856. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Cal.App. 2 Dist. 1992. Workers’ compen- 
sation carrier which was not provided notice 
prior to filing of satisfaction of judgment by 
injured employee who had settled nonindustrial 
automobile collision claim with third-party tort- 
feasor was left with whatever remedy carrier 
might have against employee in separate action 
to collect its proportionate share of settlement 
for collision which had allegedly aggravated 
employee's preexisting industrial injuries, but 
carrier might be able to offset its claim against 
future benefits it might pay to compensate em- 
ployee for additional injuries sustained in colli- 
sion. West's Ann.Cal.Labor Code §§ 3858, 
3861. 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


Cal.App. 2 Dist. 1988. Employer could not 
be reimbursed for Longshore and Harbor Work- 
ers’ Compensation Act benefits, which were 
awarded worker's widow upon worker's death, 
by worker’s widow and adult children, who 
settled with third parties, where widow had 
abandoned her claim for any recovery prior to 
settlement of wrongful death action and thus 
did not receive any funds in settlement, and 
adult children who pursued action to comple- 
tion were not dependent children eligible for 
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LHWCA benefits. Longshore and Harbor 
Workers’ Compensation Act, §§ 1 et seq., 33, 33 
U.S.C.A. §§ 901 et seq., 933. 
National Metal & Steel Corp. v. Colby 
Crane & Manufacturing Co., 246 Cal. 
Rptr. 435, 200 Cal.App.3d 1111. 


Third parties, which settled with worker's 
heirs on wrongful death claim, did not, by 
agreeing to allow employer to file complaint in 
intervention under Longshore and Harbor 
Workers’ Compensation Act, agree to permit 
employer to automatically recover compensa- 
tion benefits from them, and since employer 
abandoned action for negligence before trial 
and did not establish liability of third parties in 
intervention, employer had no right to recoup 
from those parties compensation benefits paid 
to worker’s widow. Longshore and Harbor 
Workers’ Compensation Act, §§ 1 et seq., 33, 33 
U.S.C.A. §§ 901 et seq., 933. 

National Metal & Steel Corp. v. Colby 

Crane & Manufacturing Co., 246 Cal. 
Rptr. 435, 200 Cal.App.3d 1111. 


Cal.App. 2 Dist. 1987. Neither employer's 
or carrier's right to recoupment against third- 
party tort-feasor for payment made to state of 
death benefits in case of employee without de- 
pendents, nor wrongful death action by heirs of 
deceased employee who were not his depen- 
dents, has priority over the other as a matter of 
law; rather, court is required to ascertain dam- 
ages to which each claimant is entitled and then 
to apportion total award accordingly. West's 
Ann.Cal.C.C.P. § 377; West's Ann.Cal.Labor 
Code § 3852. 

Eli v. Travelers Indemnity Co., 235 Cal. 

Rptr. 704, 190 Cal.App.3d 901. 


Cal.App. 2 Dist. 1981. Plaintiff employee's 
total award against third party is reduced by 
amount received in workers’ compensation ben- 
efits, in order to avoid double recovery, but 
where third-party defendant's proportional 
share of responsibility for plaintiff's damages is 
less than compensation benefit paid by interve- 
nor, then third-party defendant is liable only to 
extent of his proportional share of responsibili- 
ty, the third-party defendant's ultimate financial 
liability remaining same regardless of amount 
intervenor has paid in compensation benefits, 
and amount awarded to intervenor affecting 
only distribution of third-party recovery be- 
tween intervenor and employee. West's 
Ann.Labor Code, §§ 3600, 3601, 3852, 3853, 
3856, 3856(b, c), 3860. 

Finney v. Manpower, Inc., 177 Cal.Rptr. 74, 

123 Cal.App.3d 1066. 


Cal.App. 2 Dist. 1978. When an employ- 
er’s workers’ compensation insurer files a com- 
plaint in intervention in the employee's action 
against a third-party tort-feasor and does no 
more, and the employee’s attorney is solely 


responsible for effecting a settlement of the 
action out of which the insurer is reimbursed 
for benefits paid, the employee’s attorney is 
entitled to fees against the insurer for the bene- 
fit conferred by his labors. West's Ann.Labor 
Code, § 3860. 

Kaplan v. Industrial Indem. Co., 145 Cal. 

Rptr. 219, 79 Cal.App.3d 700. 


Cal.App. 2 Dist. 1977. In amending stat- 
utes which required consent of employer to 
settlement by employee that included employ- 
er's claim for reimbursement for workmen’s 
compensation benefits and permitted employer 
to recoup amount of claim out of settlement, 
legislature intended to create only limited ex- 
ception to existing law so as to permit employ- 
ee, without consent of employer, to segregate 
his own claim from that of employer and to 
settle such claim for sum exclusive of amount of 
workmen's compensation benefits paid by em- 
ployer; only if a settlement by employee meets 
this requirement is settlement free from employ- 
er’s claim for reimbursement. West's Ann.La- 
bor Code, 8§ 3859, 3860. 

Marrujo v. Hunt, 138 Cal.Rptr. 220, 71 

Cal.App.3d 972. 


Cal.App. 2 Dist. 1974. Provision of Labor 
Code dealing with rights of employer in case of 
a settlement by employees is only applicable to 
those claims of employees which cover damages 
for which compensation benefits have been or 
will be paid by employer. West's Ann.Labor 
Codets'sa59) 

Demeo v. St. Francis Hosp., 114 Cal.Rptr. 

280, 39 Cal.App.3d 174. 


Cal.App. 2 Dist. 1973. Where injured em- 
ployee brought action against third parties who 
pleaded contributory negligence and negligence 
of employer whose carrier intervened in suit 
and alleged that employee's injuries were 
caused by third parties’ negligence and sought 
reimbursement for compensation benefits paid, 
carrier could not claim reimbursement out of 
proceeds of settlement between employee and 
third parties even though such settlement was 
effectuated without employer's or carrier’s con- 
sent. West's Ann.Labor Code, §§ 3859, 3860. 

Van Nuis v. Los Angeles Soap Co., 111 

Cal.Rptr. 398, 36 Cal.App.3d 222. 


Where injured employee settles claim 
against third party without obtaining employer's 
consent, and issues as to respective negligence 
or contributory negligence were not determined 
either prior to or as incident of settlement, 
carrier seeking reimbursement for compensa- 
tion benefits had burden of proof and failure to 
present evidence warranted grant of nonsuit. 
West's Ann.Evid.Code, § 521. 

Van Nuis v. Los Angeles Soap Co., 111 

Cal.Rptr. 398, 36 Cal.App.3d 222. 
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Cal.App. 4 Dist. 1998. Where third party 
settlement with injured employee includes em- 
ployer’s reimbursable benefits, employer's right 
of reimbursement takes first and full priority 
after payment of litigation expenses and attor- 
ney fees, where appropriate. West's 
Ann.Cal.Labor Code § 3860(b-f). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Where third party settlement with injured 
employee includes employer's reimbursable 
benefits, there is clear legislative policy militat- 
ing in favor of reimbursement whenever possi- 
ble. West’s Ann.Cal.Labor Code § 3860(b). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Where judgment against third party tort- 
feasor is insufficient both to reimburse employ- 
er for benefits paid to injured employee and to 
compensate employee for pain and suffering 
and other damages not covered by workers’ 
compensation, after payment of attorney fees 
and other costs, non-negligent employer is enti- 
tled to reimbursement from entire amount of 
judgment, not just from economic damages. 
West’s Ann.Cal.Labor Code § 3856(a-c). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Phrase “‘subject to’, in statute providing 
that entire amount of injured employee's settle- 
ment with tort-feasor is subject to employer's 
full claim for reimbursement for benefits it paid 
to employee, means subordinate to, and it does 
not give court discretion to equitably apportion 
inadequate settlement funds. West's 
Ann.Cal.Labor Code § 3860(b). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Implicit purpose of statute, providing that 
employer has right to be reimbursed from pro- 
ceeds of injured employee’s settlement with 
tort-feasor for benefits employer paid to employ- 
ee, is to prioritize payments when settlement 
funds are insufficient to satisfy all claims. 
West's Ann.Cal.Labor Code § 3860(b). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Injured police officers were not entitled to 
equitable distribution of portion of settlement 
proceeds in their personal injury action against 
tort-feasor, prior to city being reimbursed for 
workers’ compensation benefits it paid to offi- 
cers. West’s Ann.Cal.Labor Code § 3860(b). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Employer is entitled to press its reimburse- 
ment claims for benefits paid to injured employ- 
ee only against judgment or settlement in favor 
of its employee; where settlement is in satisfac- 
tion of both employee's claims and independent 


claims, such as ones for loss of consortium, 
court must first ascertain damages to which 
each plaintiff is entitled and then apportion the 
settlement. West's Ann.Cal.Labor Code 
§§ 3856, 3860. 
Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 
Cal.App.4th 734. 


Where settlement of employee's personal 
injury action against tort-feasor is effected 
solely through efforts of employee's attorney, 
employer is passive beneficiary and its reim- 
bursement rights with respect to workers’ 
compensation benefits it paid to employee are 
subject to reasonable fees and expenses for 
services in securing and effecting settlement 
for benefit of both employer and employee. 
West’s Ann.Cal.Labor Code § 3860(b, c). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Where settlement between injured employ- 
ee and tort-feasor is insufficient both to satisfy 
employer's claim for reimbursement of workers’ 
compensation benefits it paid to employee and 
to compensate employee’s counsel, attorney fees 
and costs take priority. West's Ann.Cal.Labor 
Code § 3860(b, c). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Where two police officers brought personal 
injury action against tort-feasor and city inter- 
vened, seeking reimbursement for workers’ 
compensation benefits it paid to officers, city’s 
reimbursement was confined to benefits it actu- 
ally paid to each officer; mere fact that officers 
joined in bringing suit did not expose one offi- 
cer’s settlement funds to city’s reimbursement 
claims for other officer. West's Ann.Cal.Labor 
Code § 3860(b). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Where two police officers brought person- 
al injury action against tort-feasor and city in- 
tervened, seeking reimbursement for workers’ 
compensation benefits it paid to officers, fact 
that one officer would receive no net recovery 
because benefits paid to him substantially ex- 
ceeded parties’ settlement amount did not pre- 
clude that officer's attorney from receiving 
reasonable attorney fees and costs, if court de- 
termined that city was passive beneficiary of 
officers’ efforts. West’s Ann.Cal.Labor Code 
§ 3860(b). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 

Cal.App.4th 734. 


Cal.App. 4 Dist. 1996. In the event that 
funds from settlement of employee's personal 
injury claim are distributed to employee prior to 
employer being reimbursed for workers’ com- 
pensation benefits it has paid, employer retains 
right to pursue employee to collect reimburse- 
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ment and thereby prevent double recovery by 


employee. West's Ann.Cal.Labor Code 
§§ 3852, 3853, 3856(b). 
American Home Assurance Co. v. Haga- 


dorn, 56 Cal.Rptr.2d 536, 48 Cal.App.4th 
1898, review denied. 


Workers’ compensation claimant may be 
liable to employer or workers’ compensation 
carrier for breach of statutory duty to give 
notice of settlement of third party tort-feasor 
claim, regardless of whether settlement amount 
was intended to settle both claimant's tort claim 
and employer's or workers’ compensation lien 
claim for benefits paid. West's Ann.Cal.Labor 
Code §§ 3859(b), 3860(a). 

American Home Assurance Co. v. Haga- 

dorn, 56 Cal.Rptr.2d 536, 48 Cal.App.4th 
1898, review denied. 


Cal.App. 4 Dist. 1994. Under comparative 
fault law, employer’s recovery of state workers’ 
compensation benefits paid to employee is re- 
duced when employer is negligent. 

Hernandez v. Badger Construction Equip- 
ment Co., 34 Cal.Rptr.2d 732, 28 Cal. 
App.4th 1791, review denied, certiorari 
denied 115 S.Ct. 1694, 514 U.S. 1065, 
131 L.Ed.2d 558. 


LHWCA did not preempt application of 
California comparative fault law to reduce in- 
jured longshore worker’s noneconomic recovery 
from third-party defendants by percentage of 
employer's negligence, since application of state 
law did not abridge any substantive federal 
right of worker, even though LHWCA immun- 
ized employer from suit by worker and allowed 
employer to recoup workers’ compensation ben- 
efits paid to worker under LHWCA without 
reduction for its comparative fault; although 
applying state comparative fault law reduced 
worker's noneconomic damages, his right to 
such damages arose under state, not federal, 
law. Longshore and Harbor Workers’ Compen- 
sation Act, § 1 et seq., 33 U.S.C.A. § 901 et seq.; 
West’s Ann.Cal.Civ.Code § 1431.2. 

Hernandez v. Badger Construction Equip- 
ment Co., 34 Cal.Rptr.2d 732, 28 Cal. 
App.4th 1791, review denied, certiorari 
denied 115 S.Ct. 1694, 514 U.S. 1065, 
131 L.Ed.2d 558. 


In tort suit against third-party defendants, 
employer's recovery of state workers’ compen- 
sation benefits is reduced in proportion to em- 
ployer’s negligence, and employee's economic 
damages are reduced by same amount. 

Hernandez v. Badger Construction Equip- 

ment Co., 34 Cal.Rptr.2d 732, 28 Cal. 
App.4th 1791, review denied, certiorari 
denied 115 S.Ct. 1694, 514 U.S. 1065, 
13 Bd2d'558. 


Under federal maritime law, while injured 
longshore worker's recovery against negligent 
third party is not reduced by percentage of fault 
attributed to immunized employer, neither is 
employer's recovery of compensation benefits 
reduced by its percentage of fault. Longshore 
and Harbor Workers’ Compensation Act, § | et 
seq., 33 U.S.C.A. § 901 et seq. 

Hernandez v. Badger Construction Equip- 
ment Co., 34 Cal.Rptr.2d 732, 28 Cal. 
App.4th 1791, review denied, certiorari 
denied 115 S.Ct. 1694, 514 U.S. 1065, 
iSMU NU eKabrXcl Sysys), 


Employer's recovery from third-party tort- 
feasors of workers’ compensation benefits paid 
to employee under LHWCA would not be re- 
duced by employer's percentage of fault for 
employee's land-based injury. Longshore and 
Harbor Workers’ Compensation Act, § 1 et seq., 
33) US: GATS 901 et'seq: 

Hernandez v. Badger Construction Equip- 
ment Co., 34 Cal.Rptr.2d 732, 28 Cal. 
App.4th 1791, review denied, certiorari 
denied 115 S.Ct. 1694, 514 U.S. 1065, 
ii eed 2d 55° 


Cal.App. 4 Dist. 1983. Under federal law, 
employer is entitled to recover, from third party 
successfully sued by employee, full measure of 
compensation paid to employee under the Long- 
shoremen’s and Harbor Workers’ Compensation 
Act, without reduction for attorney fees, without 
contribution, without indemnity, unless there is 
contractual indemnity agreement, express or 
implied, and without adjustment due to compar- 
ative fault of employer vis-a-vis third party. 
Longshoremen’s and Harbor Workers’ Compen- 
sation Act, § 1 et seq., 33 U.S.C.A. § 901 et seq. 

Schreefel v. Okuly, 192 Cal.Rptr. 402, 143 

Cal.App.3d 818. 


Even in nonmaritime case, where ship- 
building company paid benefits to maritime 
employee, pursuant to federal Longshoremen’s 
and Harbor Workers’ Compensation Act, by 
reason of injuries sustained by employee when 
his vehicle was struck by train, and employee 
thereafter sued railway company and was 
awarded judgment, shipbuilding company was 
entitled, under the Act and in recognition of 
principles of federal supremacy, to recover its 
entire compensation lien from award, without 
reduction for its own negligence, which jury 
assessed at 30%. Longshoremen’s and Harbor 
Workers’ Compensation Act, § | et seq., 33 
U.S.C.A. § 901 et seq. 

Schreefel v. Okuly, 192 Cal.Rptr. 402, 143 

Cal.App.3d 818. 


Cal.App. 4 Dist. 1981. Merely failing to 
raise issue, in original compensation proceed- 
ing, of whether employer is entitled to a credit 
arising out of possibility of employee obtaining 
a judgment against third-party tort-feasor does 
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not waive employer's right to subsequently 
claim credit when judgment for employee is 

returned. 
Hodges v. Workers’ Comp. Appeals Bd., 
176 Cal.Rptr. 675, 123 Cal.App.3d 501. 


Workers’ Compensation Appeals Board has 
jurisdiction to award a credit to employer, to be 
applied against employer's liability for compen- 
sation, for some part of recovery by disabled 
employee from third-party tort-feasor, even 
though employer did not claim credit until more 
than five years had elapsed since date of em- 
ployee’s injury, where there was no judgment in 
the civil matter until more than five years had 
passed and once judgment was entered employ- 
er promptly petitioned for credit approximately 
a week later. West's Ann.Labor Code, 8§ 3861, 
5804. 

Hodges v. Workers’ Comp. Appeals Bad., 

1 76nGalkRptro/Sal23"CaleApp odes: 


Employer’s acceptance of stipulated lien in 
employee's action against third-party tort-feasor 
in no way limited employer’s right to obtain a 
credit to be applied against employer's liability 
for compensation once employee received judg- 
ment against third-party tort-feasor. West's 
Ann.Labor Code, § 3861. 

Hodges v. Workers’ Comp. Appeals Bd., 

176 Cal.Rptr. 675, 123 Cal.App.3d 501. 


Cal.App. 4 Dist. 1980. A concurrently neg- 
ligent employer or its compensation carrier is 
entitled to reimbursement only for amount by 
which its workers’ compensation liability ex- 
ceeds proportional share of responsibility for 
employee's total tort damages. 

Kemerer v. Challenge Milk Co., 164 Cal. 

Rptr. 397, 105 Cal.App.3d 334. 


Where an employer is not concurrently neg- 
ligent, then it or its workers’ compensation 
carrier is entitled to complete reimbursement of 
the amount paid in compensation benefits from 
third-party tort-feasor to the extent the latter is 
proportionately responsible for former’s dam- 
ages. 

Kemerer v. Challenge Milk Co., 164 Cal. 

Rptr. 397, 105 Cal.App.3d 334. 


Injured employee's negligence would not be 
imputed to her otherwise nonnegligent employ- 
er to reduce amount of recovery from. tort- 
feasor in reimbursement of workers’ compensa- 
tion benefits previously paid by employer or its 
compensation carrier. 

Kemerer v. Challenge Milk Co., 164 Cal. 

Rptr. 397, 105 Cal.App.3d 334. 


Cal.App. 4 Dist. 1970. In action by police- 
man for personal injuries sustained in automo- 
bile collision, in which defendants contended 
that city and state compensation fund were 
precluded from being reimbursed for benefits 
paid because city was negligent, inter alia, in 


negligently supervising and directing police- 
man, where jury returned special verdict that 
city was concurrently negligent and general 
verdict in favor of policeman, and where evi- 
dence permitted finding that city was negligent 
only on grounds such that policeman must also 
have been negligent, general verdict in favor of 
policeman must have rested upon application of 
last clear chance doctrine, and thus, as city was 
entitled equally with policeman to benefit of 
such doctrine, city and compensation fund were 
entitled to reimbursement. 

Pitcher v. Kniss, 89 Cal.Rptr. 676, 10 Cal. 

App.3d 931. 


Cal.App. 4 Dist. 1969. In any action 
brought by or upon behalf of employee, the 
third-party tort-feasor may assert concurrent 
negligence of employer as a pro tanto defense, 
and is entitled to have the judgment against him 
reduced by the amount of workmen’s compen- 
sation paid; therefore, if employer was concur- 
rently negligent, the third party secures credit 
for workmen’s compensation paid by employer; 
in event employer was free of negligence em- 
ployer is entitled to recover benefits paid em- 
ployee. West’s Ann.Labor Code, 8§ 3601, 3852, 
3853, 3856, 3858, 3861. 

Slayton v. Wright, 76 Cal.Rptr. 494, 271 

Cal.App.2d 219. 


Cal.App. 5 Dist. 1994. Employer's right to 
reimbursement of workers’ compensation bene- 
fits paid to employee if employee obtains judg- 
ment awarding damages is limited to amount by 
which benefits paid by employer exceed its 
proportionate share of fault for employee's inju- 
ries. West’s Ann.Cal.Labor Code § 3852. 

Owens v. Giannetta-Heinrich Construction 

Co., 29 Cal.Rptr.2d 11, 23 Cal.App.4th 
1662, rehearing denied, and review de- 
nied. 


Cal.App. 5 Dist. 1975. When workmen's 
compensation insurer intervened in employee's 
suit against employer's equipment supplier, in- 
surer subjected itself to jurisdiction of superior 
court to determine employer's relative fault in 
connection with employee’s injury, so as to 
determine its right to reimbursement of bene- 
fits. West's Ann.Labor Code, §§ 3601, 3852, 
3853, 3856(b), 5300. 

Levels v. Growers Ammonia Supply Co., 

121 Cal.Rptr. 779, 48 Cal.App.3d 443. 


Where injured employee sued employer’s 
equipment supplier and employer's workmen's 
compensation insurer intervened but equipment 
supplier chose to settle with employee without 
asserting its defense of employer’s concurrent 
negligence, employee could assert such defense 
against intervening employer and its carrier, 
seeking reimbursement, so as to preserve public 
policy of preventing employer from financially 
benefiting from its own wrongdoing. West's 
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Ann.Labor Code, §§ 3601, 3852, 3853, 3856(b), 

3858, 5300. 
Levels v. Growers Ammonia Supply Co., 
121 Cal.Rptr. 779, 48 Cal.App.3d 443. 


Where liability of employer's equipment 
supplier for injury to employee was grounded 
upon inadequate instructions given to employee 
by supplier, supplier’s fault was identical to 
fault of employer, which was under nondelega- 
ble duty to provide employees with safe place to 
work and to comply with applicable safety laws 
of Labor Code, and defense of employer's con- 
current negligence was not unavailable against 
employer's and carrier’s claim for reimburse- 
ment on ground that supplier’s liability was 
strict liability in tort. West's Ann.Labor Code, 
§§ 3601, 3852, 3853, 3856(b), 3858, 5300. 

Levels v. Growers Ammonia Supply Co., 

121 Cal.Rptr. 779, 48 Cal.App.3d 443. 


Cal.App. 5 Dist. 1972. Employee who 
makes an election to accept benefits of the 
Labor Code in receiving a compensation award 
may not thereafter complain when the detailed 
statutory provisions providing for the repay- 
ment of his compensation award to his employ- 
er from judicial award or settlement received by 
him in action against the tort-feasor are applied 
to the employee. West’s Ann.Labor Code, 
§§ 3856, 3860. 

Fuchs v. Western Oil Fields Supply, 102 

Cal.Rptr. 74, 25 Cal.App.3d 728. 


Cal.App. 5 Dist. 1968. Where, in consoli- 
dated suits against third parties by deceased 
employee's family for wrongful death and by 
employer for reimbursement for workmen's 
compensation paid, judgment of $106,062.48 
included $21,100 reimbursement for employer 
but only $10,000 was paid and further realiza- 
tion was unlikely, attorneys for employer were 
entitled, out of $10,000 to thereof and 
attorneys for deceased’s family were entitled to 
with such attorneys’ fees being payable immedi- 
ately, and balance of $10,000 being payable to 
employer in partial satisfaction of its judgment; 
same basis was to be used in distribution of any 
future recoveries. West's Ann.Labor Code, 
§§ 3201 et seq., 3856(c). 

Western Union Tel. Co. v. Mooney, 67 Cal. 

Rptr. 713, 260 Cal.App.2d 915. 


Cal.App. 6 Dist. 1991. In general, employ- 
er can recover amount of workers’ compensa- 
tion benefits it has paid employee who is bring- 
ing action against tort-feasor, but in given case, 
amount of its judgment may not exceed total 
amount of tort damages suffered by employee; 
employee is entitled to have jury determine his 
total tort damages but may recover only net 
judgment for difference, if any, between total 


tort damages and workers’ compensation bene- 
fits received. 
Demkowski v. Lee, 284 Cal.Rptr. 919, 233 
Cal.App.3d 1251. 


When only employer, which has paid work- 
ers’ compensation benefits to employee injured 
by tort-feasor, sues, it must prove tort-feasor’s 
negligence, liability for employee's injuries, and 
total amount of employee’s damages, and em- 
ployer may then obtain judgment for that 
amount, retain amount of benefits paid, and pay 
balance, if any, to employee. 

Demkowski v. Lee, 284 Cal.Rptr. 919, 233 

Cal.App.3d 1251. 


Law Rev. 1970. © Workmen’s compensa- 
tion: The impact of the Witt v. Jackson Rule on 
the Law of Third Party Settlements. 

URC. eA eae Ooty 


2252. —— Lien of employer or insurer. 


C.A.9 (Cal.) 1974. Even if there was a 
double recovery by injured harbor worker, who 
obtained benefits from his employer’s compen- 
sation carrier pursuant to California workmen’s 
compensation law and who settled, in excess of 
compensation payments, admiralty action he 
had brought against shipowner, it was the ship- 
owner, if anyone, rather than the employer’s 
compensation carrier which had made an un- 
necessary payment by failing to deduct compen- 
sation benefits in negotiating settlement; thus, 
compensation carrier was not entitled to lien on 
settlement award on ground that it was neces- 
sary to prevent a double recovery. 

Pason v. Westfal-Larson Co., Inc., 504 F.2d 

W220. 


C.D.Cal. 1987. Where injured employee 
sued third party for negligence, and employer 
claimed a lien for amounts employer paid to 
employee in workers’ compensation benefits, 
employee had duty to notify employer of judg- 
ment and its imminent satisfaction, pursuant to 
California statute; no duty of notification fell on 
third party, even though third party had knowl- 
edge of employer's lien claim. West's 
Ann.Cal.Labor Code § 3858. 

Popovich v. U.S., 661 F.Supp. 944. 


Petition which employee filed with the Cali- 
fornia Workers’ Compensation Appeals Board 
stating that employee had obtained a favorable 
judgment against third party in federal court, 
that prior to entry of judgment employer had 
filed a notice of lien for workers’ compensation 
benefits in federal court, and that until status of 
lien was determined, judgment could not be 
collected, did not satisfy employee's statutory 
duty to notify employer of impending satisfac- 
tion of judgment; statement in petition that 
federal court judgment could not be “‘collected”’ 
until Board adjudicated petition could have mis- 
led employer to do nothing more about its lien 
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until Board acted on _ petition. West's 
Ann.Cal.Labor Code § 3858. 


Popovich v. U.S., 661 F.Supp. 944. 


Under California law, injured employee 
who obtained judgment against third party 
could not raise issue of employer negligence for 
purpose of defeating employer's lien on judg- 
ment, arising from employer's payment of work- 
ers’ compensation benefits to employee. West's 
Ann.Cal.Labor Code § 3856(b). 

Popovich v. U.S., 661 F.Supp. 944. 


N.D.Cal. 1977. Where stevedore employer 
of longshoreman injured in fall on ship owned 
by the United States had paid medical expenses 
of $1,005 as well as $2,896.55 in temporary 
disability compensation, and where shipowner 
was found to be negligent and longshoreman 
was not himself negligent, employer, who had 
extended a total of $2,896.55 in temporary dis- 
ability compensation and $1,005 in medical 
expenses, was entitled to recover its full lien of 
SOO SS), 

Darwin v. U.S., 435 F.Supp. 501. 


N.D.Cal. 1977. Under California law, on 
finding that negligence of United States contrib- 
uted 25% to injury to federal contractor's em- 
ployee, employee was entitled to judgment 
against United States for total amount of dam- 
ages, reduced by workers’ compensation lien 
and further reduced by percentage of employ- 
ee’s own negligence. 28 U.S.C.A. § 1346(b); 
West’s Ann.Cal.Labor Code, 8§ 3852, 3864. 

Rooney v. U. S., 434 F.Supp. 766, affirmed 

634 F.2d 1238. 


N.D.Cal. 1963. Where insurance carrier of 
employer of longshoreman made compensation 
and medical benefit payments to longshoreman 
under Longshoremen’s and Harbor Workers’ 
Compensation Act because of injuries sustained 
by longshoreman in explosion of vessel, and 
longshoreman brought action for injuries 
against owner of vessel and obtained judgment 
against owner, there could be no pro rata de- 
duction from subrogation -lien of insurance car- 
rier because of attorney fees and costs incurred 
by longshoreman. Longshoremen’s and Harbor 
Workers’ Compensation Act, 8§ 1 et seq., 33, 33 
U.S.C.A. §§ 901 et seq., 933. 

Petition of Sheffield Tankers Corp., 222 

F.Supp. 441. 


Cal. 1961. Employer obligated to pay 
compensation to his employee may recover 
amount expended against negligent third party 
by bringing action directly against third party, 
join as party plaintiff or intervene in employee's 
action, or allow employee to prosecute action 
himself and subsequently apply for first lien 
against amount of employee's judgment, less 
allowance for litigation expenses and attorney's 


fees. West's Ann.Labor Code, 8§ 3601, 3852, 
3853, 3856(b). 
Witt v. Jackson, 366 P.2d 641, 17 Cal.Rptr. 
369, 57 Cal.2d 57. 


Cal. 1952. Lien which may be filed by 
employer or his insurance carrier in action by 
employee against third person who proximately 
contributed to industrial injury, may be filed at 
any time before satisfaction of judgment. 
West's Ann.Labor Code, 88 3850-3862. 

Duprey v. Shane, 249 P.2d 8, 39 Cal.2d 

781. 


Cal.App. 1 Dist. 1983. An employer's 
workers’ compensation carrier’s assignment of 
its compensation lien on employee's judgment 
against motorist involved in automobile acci- 
dent with employee to the motorist and his 
liability insurer would not be held to be invalid 
on theory that it involved an unfair claim settle- 
ment practice; statute defining unfair claim 
settlement practices was not shown to be appli- 
cable, and, even if the assignment was violative 
of the statute, employee could not have asserted 
unfair claim settlement complaint against an 
insurer in the same lawsuit he brought against 
insured. West's Ann.Cal.Ins.Code § 790.03(h). 

Quinn v. Warnes, 192 Cal.Rptr. 660, 144 

Cal.App.3d 309. 


Settlement agreement, under which em- 
ployer’s workers’ compensation carrier assigned 
its compensation lien on employee's judgment 
against motorist involved in automobile acci- 
dent with employee to the motorist and his 
liability insurer for half of “face amount”’ of the 
lien and which had no adverse effect on employ- 
ee, was not rendered invalid by the lack of 
presettlement notice to employee or the lack of 
his written consent. West’s Ann.Cal.Labor 
Code §§ 3859, 3859(a), 3860. 

Quinn v. Warnes, 192 Cal.Rptr. 660, 144 

Cal.App.3d 309. 


Collateral source rule was not applicable so 
as to prevent employer's workers’ compensation 
carrier from assigning its compensation lien on 
employee's judgment against motorist involved 
in automobile accident with employee to the 
motorist and his liability insurer. 

Quinn v. Warnes, 192 Cal.Rptr. 660, 144 

Cal.App.3d 309. 


Employer's workers’ compensation carri- 
er’s assignment of its compensation lien on 
employee's judgment against motorist involved 
in automobile accident with employee to the 
motorist and his liability insurer was not invali- 
dated by public policy considerations under 
certain circumstances, including fact that value 
of the assignment had been speculative and that 
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employee lost nothing by virtue of the assign- 
ment. 
Quinn v. Warnes, 192 Cal.Rptr. 660, 144 
Cal.App.3d 309. 


Cal.App. 1 Dist. 1982. Employer who be- 
comes obligated to pay compensation to an 
employee may recover from a negligent third 
party either by bringing an action directly 
against the third party, by joining as a party 
plaintiff or intervening in an action brought by 
the employee, or by allowing the employee to 
prosecute the action and then applying for a 
first lien against the amount of the employees 
judgment less an allowance for litigation ex- 
penses and attorney fees. West’s Ann.Labor 
Code 8§ 3852, 3853, 3856, subd. b. 

Del Monte Corp. v. Superior Court, 179 

Cal.Rptr. 855, 127 Cal.App.3d 1049. 


Cal.App. 1 Dist. 1974. Where injury cov- 
ered by workmen's compensation is caused by 
third-party negligence, employer or his insurer 
may recover from third party benefits accruing 
to injured employee in one of three ways; em- 
ployer may bring an action against third party, 
join as plaintiff or intervene in action brought 
by employee, or allow employee to prosecute 
action and apply for lien upon employee's net 
recovery from third party. West’s Ann.Labor 
Code, 8§ 3852, 3853, 3856(b). 

Gilford v. State Compensation Ins. Fund, 

116 Cal.Rptr. 615, 41 Cal.App.3d 828. 


Cal.App. 1 Dist. 1954. Where _tort-feasor 
injures an employee, employer or compensation 
carrier has claim against tort-feasor for amount 
of compensation paid employee as a result of 
such tortious injury, and such claim may be 
asserted by employer or carrier by bringing an 
independent action, by joining in action brought 
by employee, or by abstaining from suit and 
claiming a lien against judgment recovered by 
employee. West's Ann.Labor Code, §§ 3852- 
3855. 

Quisenberry v. Rulison, 277 P.2d 57, 129 

Cal.App.2d 268. 


Cal.App. 2 Dist. 1993. If employer re- 
ceived notice of employee's action against third- 
party tort-feasor whose negligence caused or 
contributed to employee's injury, and employer 
received notice that its concurrent negligence 
would be at issue but failed to join or intervene, 
and finding of employer's negligence was made, 
any lien rights by employer were barred under 
well-established estoppel rules. 

C.J.L. Construction, Inc. v. Universal 

Plumbing, 22 Cal.Rptr.2d 360, 18 Cal. 
App.4th 376. 


Cal.App. 2 Dist. 1992. To prevent double 
recovery by employee, employer may recoup 
benefits it has paid to employee by utilizing any 
of three means, as a plaintiff in a direct action 


against third party, as a party or intervenor in 
action by employee against third party, or as 
lien claimant against employee's recovery in 
action against third party. West’s Ann.Cal.La- 
bor Code §§ 3852, 3853, 3856(b). 
O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 
774, 10 Cal.App.4th 645. 


If employer's negligence has not been 
raised as issue in third-party action brought by 
employee, employer may rely on its lien rights. 

O'Dell v. Freightliner Corp., 12 Cal.Rptr.2d 

774, 10 Cal.App.4th 645. 


Cal.App. 2 Dist. 1992. Workers’ 
sation lien is assignable. 
Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 
Cal.App.4th 1152. 


compen- 


There is no bar against assignment of work- 
ers’ compensation lien to a plaintiff. 
Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 
Cal.App.4th 1152. 


When plaintiff purchases workers’ compen- 
sation lien, plaintiff steps into shoes of employ- 
er, and thus is subject to same defenses which 
third-party tort-feasor has against employer; 
therefore, in asserting lien, plaintiff does so in 
capacity as assignee of employer or its workers’ 
compensation carrier and not as a “plaintiff.” 

Engle v. Endlich, 12, Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


If employee is assigned workers’ compensa- 
tion lien, and if proportion of damages owed to 
employee by employer due to employer's per- 
centage of negligence is equal to or greater than 
the benefits, then employee, as lienholder, will 
receive nothing under lien. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Waiver of workers’ compensation lien by 
employer, arising out of injured employee's pay- 
ing employer's insurer $95,000 for lien, did not 
preclude right of third-party tort-feasor to assert 
benefit offset. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Injured employee, who purchased employ- 
er’s workers’ compensation lien, was entitled to 
zero on the lien, since benefit offset exceeded 
amount of benefits; employer's percentage of 
fault was 50%, employer's proportionate 
amount of total award of $802,851 was 
$401,425.50, and amount of benefits paid or 
owed was $326,835.65. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Cal.App. 2 Dist. 1992. Workers’ compen- 
sation carrier's application for lien on proceeds 
of settlement by employee with third party alleg- 
edly at fault in automobile collision unrelated to 
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employment which allegedly aggravated preex- 
isting industrial injuries was timely, although 
application for lien was filed some two weeks 
after employee and alleged tort-feasor had 
reached apparent agreement on terms of settle- 
ment; application for lien was filed well before 
settlement proceeds were distributed. West's 
Ann.Cal.Labor Code § 3856(b). 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


Workers’ compensation-related lien may be 
timely asserted against employee’s judgment 
against, or settlement with, third party who is 
alleged tort-feasor at any time before satisfac- 
tion of judgment, or where case is settled, at any 
time before consummation of — settlement. 
West's Ann.Cal.Labor Code § 3856(b). 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


No reason exists why statutory provision, 
that no satisfaction of judgment obtained by 
employee against third party for compensable 
injury shall be valid without giving employer 
notice and reasonable opportunity to perfect 
and satisfy workers’ compensation lien, should 
not apply to judgments and settlements alike. 
West’s Ann.Cal.Labor Code § 3858. 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


When employee sues third party for negli- 
gence and both employee and third party are 
aware of employer’s workers’ compensation lien 
claim, employer may refrain from taking any 
further action in prosecuting or perfecting lien 
until employer receives notice that final judg- 
ment favorable to employee has been rendered 
and that judgment is about to be satisfied. 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


Satisfaction of judgment against third-party 
tort-feasor in favor of employee does not oper- 
ate to extinguish workers’ compensation lien 
rights of employer unless notice has been given 
of impending satisfaction of judgment so that 
employer has had reasonable opportunity, be- 
fore judgment is actually paid and satisfied, to 
perfect its lien and obtain court order requiring 
direct payment of lien to employer. 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


Duty to give notice of impending satisfac- 
tion of judgment against third-party tort-feasor 
to employer with claim for workers’ compensa- 
tion lien falls on employee. 

Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 

App.4th 369, review denied. 


If employee gives employer with workers’ 
compensation lien claim notice of satisfaction of 
judgment in favor of employee against third- 
party tort-feasor and employer fails to act 


promptly to perfect its lien, employer's lien 
rights will be lost, while if employee fails to give 
such notice and employee accepts payment of 
judgment, employee may well be liable to em- 
ployer for amount of lien. 
Abdala v. Aziz, 4 Cal.Rptr.2d 130, 3 Cal. 
App.4th 369, review denied. 


Cal.App. 2 Dist. 1988. Employer may ex- 
ercise subrogation right to be reimbursed from 
workers’ net recovery from third party for full 
amount of compensation benefits already paid 
under Longshore and Harbor Workers’ Com- 
pensation Act by intervening in worker's suit 
and asserting compensation lien which attaches 
to funds obtained by worker either by settle- 
ment or by judgment. Longshore and Harbor 
Workers’ Compensation Act, §§ 1 et seq., 33, 33 
U.S.C.A. §§ 901 et seq., 933. 

National Metal & Steel Corp. v. Colby 

Crane & Manufacturing Co., 246 Cal. 
Rptr. 435, 200 Cal.App.3d 1111. 


Cal.App. 2 Dist. 1979. Employing county's 
notice of lien stating it included “any additional 
amount it may become obligated to pay,” did 
not cover benefits that county would in future 
be obligated to pay after judgment or settle- 
ment; thus, as Workers’ Compensation Appeals 
Board had not made award at time of third- 
party action settlement, in which county partici- 
pated, county’s lien in third-party action was 
limited to workers’ compensation benefits vol- 
untarily paid until the settlkement. West's 
Ann.Labor Code, §§ 3850 et seq., 3852, 3856(b), 
3861, 5904. 

Herr v. Workers’ Comp. Appeals Bd., 159 

Cal.Rptr. 435, 98 Cal.App.3d 321. 


Cal.App. 2 Dist. 1977. Notice of appeal 
from minute order, which was not an appeal- 
able order, was premature but would be treated 
as having been filed immediately after entry of 
written order which directed payment of lien 
claim of a workmen’s compensation insurance 
carrier and which was appealable since it was 
in effect a final judgment on collateral issue. 
Cal.Rules of Court, rule 2(c); West's Ann.Code 
Civ.Proc. § 904. 1(a). 

Marrujo v. Hunt, 138 Cal.Rptr. 220, 71 

Cal.App.3d 972. 


Where settlement agreement made by em- 
ployee’s widow and children in wrongful death 
action against three physicians and_ hospital 
included employer's workmen’s compensation 
carrier's claim for reimbursement for its pay- 
ments of death benefits, proceeds of settlement 
were subject to carrier’s lien for amount of 
benefits paid by it. West's Ann.Labor Code, 
§§ 3859, 3860. 

Marrujo v. Hunt, 138 Cal.Rptr. 220, 71 

Cal.App.3d 972. 
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Cal.App. 2 Dist. 1976. Workers’ compen- 
sation carrier's lien on judgment obtained by 
employee against third-party tort-feasor may be 
assigned to any other party, the effect of the 
assignment, however, not being such as to de- 
prive any other party of rights independently 
held by that other party. West's Ann.Labor 
Code, §§ 3850-3864. 

Hone v. Climatrol Industries, Inc., 

Rptr. 770, 59 Cal.App.3d 513. 


130 Cal. 


In action by employee against third-party 
tort-feasor for injuries sustained in industrial 
accident, workers’ compensation insurer's lien 
on judgment, which had been assigned to third- 
party tort-feasor as part of settlement, was not 
defeated by prior finding of Workers’ Compen- 
sation Appeals Board that employer had been 


guilty of serious and willful misconduct. West's 
Ann.Labor Code, §§ 3850-3864. 
Hone v. Climatrol Industries, Inc., 130 Cal. 


Rptr. 770, 59 Cal.App.3d 513. 


Cal.App. 2 Dist. 1974. Employer who is 
obligated to pay workmen's compensation bene- 
fits to an employee injured by negligent third 
party may bring an action directly against third 
party or may join as plaintiff in employee's 
action against third party or intervene therein 
or may claim a lien on employee’s recovery 
against third party. West’s Ann.Labor Code, 
§§ 3852, 3853, 3856(b). 

Carden v. Otto, 112 Cal.Rptr. 749, 37 Cal. 

App.3d 887. 


Cal.App. 2 Dist. 1973. In enacting 1971 
amendments to Labor Code provisions relating 
to injured workman's settling claim against 
third party without employer’s consent, legisla- 
ture intended to change law to provide: (1) 
employee may settle his claim against third 
party without employer's consent; (2) such set- 
tlement is not, without more, subject to employ- 
er’s lien for reimbursement for compensation 
benefits paid to employee whenever it is alleged 
that at time of accident workman was acting in 
course of his employment and his injuries were 
caused by negligence of employer who carried 
workmen's compensation insurance; (3) em- 
ployer retains right to recover such payments in 
case employee settles but must do so by bring- 
ing action against third party. West's Ann.La- 
bor Code, §§ 3852, 3859, 3860. 

Van Nuis v. Los Angeles Soap Co., 111 

Cal.Rptr. 398, 36 Cal.App.3d 222. 


Cal.App. 2 Dist. 1970. _ Where employee 
which has recovered workmen's compensation 
initiates action against third-party tort-feasor, 
employer may allow action to proceed in sole 
name of and under exclusive control of employ- 
ee and claim lien on any judgment for its 
compensation payments, or it may initiate its 
own action against tort-feasor and consolidate it 
with employee's action or it may intervene in 


action, thus becoming a party to the suit. 
West's Ann.Labor Code, § 3850 et seq. 
Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 
199, 5 Cal.App.3d 144. 


If employer, which has paid compensation 
to employee elects to allow employee’s action 
against third-party tort-feasor to proceed in sole 
name and under exclusive control of employee 
and claim lien on any judgment for compensa- 
tion payments, judgment may properly refer 
only to employee and to third-party tort-feasor 
and it is for court, after judgment has been 
entered or concurrently therewith, to make nec- 
essary orders with respect to employer's claim. 
West's Ann.Labor Code, § 3856(b). 

Kuhlmann v. Pascal & Ludwig, 85 Cal.Rptr. 

199, 5 Cal.App.3d 144. 


Cal.App. 2 Dist. 1963. Employer who pays 
compensation may recover amount so expended 
against negligent third party by an independent 
action, by joining in the employee’s action 
against the third party, or by claiming a lien 
upon the employee’s judgment. West’s Ann.La- 
bor Code, §§ 3201 et seq., 3852, 3853, 3856(b). 

Tate v. Superior Court for Los Angeles 

County, 28 Cal.Rptr. 548, 213 Cal.App.2d 
238. 


Unless an employer's recovery, from third 
parties, of compensation benefits which employ- 
er has paid to injured employee is barred by 
employer's contributory negligence, employer is 
entitled to a first lien on the entire amount an 
employee recovers from the third parties after 
litigation expenses, regardless of what elements 
of damage the employee proves. West’s Ann.La- 
bor Code, §§ 3201 et seq., 3601, 3852, 3853, 
3856(b); West’s Ann.Insurance Code, § 11662; 
West's Ann.Code Civ.Proc. 88 369, 389. 

Tate v. Superior Court for Los Angeles 

County, 28 Cal.Rptr. 548, 213 Cal.App.2d 
Pa EN ps 


Cal.App. 2 Dist. 1959. A compensation in- 
surer, by either joining with claimant in prose- 
cution of his action against a third party, or by 
agreeing with claimant's attorney to have him 
represent it in the prosecution of the action, was 
entitled to enforce its subrogation rights 
through a lien upon the judgment, and was 
entitled to the direct payment of the amount of 
its lien from the judgment debtor, and it would 
have been further entitled to have credited 
against any liability for payment of compensa- 
tion not satisfied by payments received from the 
judgment debtor, the entire amount received by 
claimant from the judgment debtor, and _ its 
rights would not be deemed changed by the fact 
that the action was not tried but compromised 
where it participated in the action and made 
arrangements with claimant's attorney for rep- 
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resentation in the action. West's Ann.Labor 
Code, § 3856. 
Rivas v. Industrial Acc. Commission of Cal., 
339 P.2d 624, 170 Cal.App.2d 673. 


Cal.App. 3 Dist. 1993. Employer who has 
intervened in suit between employee and tort- 
feasor, and who is entitled to reimbursement for 
payment of workers’ compensation benefits it 
paid to employee, may assign its lien rights, 
even to the tort-feasor, who then steps into the 
shoes of the employer/intervenor. 

Crampton v. Takegoshi, 21 Cal.Rptr.2d 284, 

17 Cal.App.4th 308, review denied. 


Cal.App. 3 Dist. 1984. A worker’s compen- 
sation carrier is authorized to attempt recovery 
of benefits paid either through the maintenance 
of an independent action, intervention in the 
employee's action, or assertion of lien rights in 
the employee's recovery. West's Ann.Cal.Labor 
Code §§ 3852, 3853, 3856(b). 

Catello v. I.T.T. General Controls, 200 Cal. 

Rptr. 4, 152 Cal.App.3d 1009. 


Cal.App. 3 Dist. 1982. The right to a credit 
and the right to a lien under workers’ compen- 
sation law are separate and distinct; lien allows 
employer to be reimbursed for money already 
paid while credit is taken against sums which 
may become due in future. 

State Compensation Ins. Fund v. Workers’ 

Comp. Appeals Bd., 182 Cal.Rptr. 171, 
130 Cal.App.3d 933. 


Under workers’ compensation law, employ- 
er loses credit right only through express waiver 
or settlement, not with mere satisfaction of a 
lien claim. 

State Compensation Ins. Fund v. Workers’ 

Comp. Appeals Bd., 182 Cal.Rptr. 171, 
130 Cal.App.3d 933. 


Cal.App. 3 Dist. 1978. Where there had 
been no adjudication of the negligence of dece- 
dent’s employer, fact that state, which had con- 
tracted with the employer for work on highway 
project, entered into pretrial settlement of negli- 
gence action by deceased employee's children 
did not establish that the employer had engaged 
in tortious misconduct imputable to the state so 
as to bar the employer’s workmen's compensa- 
tion carrier from impressing a lien on the settle- 
ment proceeds to obtain reimbursement for 
workmen's compensation benefits it had paid. 
West's Ann.Labor Code, § 3853. 

Correll v. Clark Equipment Co., 143 Cal. 

Rptr. 269, 76 Cal.App.3d 548. 


Under circumstances including fact that tri- 
al court, in wrongful death action, by dismissing 
defendant's cross complaint alleging that dece- 
dent's employer negligently failed to provide 
decedent with a safe place to work, rejected 
claim that decedent’s employer was negligent, 
employer's workmen’s compensation carrier 


was entitled to enforce its lien against proceeds 
of $15,000 pretrial settlement obtained from 
codefendant. 
Correll v. Clark Equipment Co., 143 Cal. 
Rptr. 269, 76 Cal.App.3d 548. 


In view of record evidence establishing sub- 
stantial exertions by attorney for workmen’s 
compensation carrier to effect settlement with 
the State of California, which was a codefend- 
ant with the carrier’s insured, and to obtain 
dismissal of the state’s cross complaint against 
the carrier’s insured, both parties’ attorney fees, 
costs and reasonable litigation expenses in- 
curred in effecting settlement were given priori- 
ty over the workmen’s compensation carrier's 
lien against the settlement proceeds. West's 
Ann.Labor Code, § 3860(c, e). 

Correll v. Clark Equipment Co., 143 Cal. 

Rptr. 269, 76 Cal.App.3d 548. 


Cal.App. 3 Dist. 1969. Three-year statute 
of limitations applies to actions for injuries or 
death of employee brought by workmen's com- 
pensation subrogee which has paid benefits, but 
statute does not apply to subrogee’s intervention 
or lien assertion in employee’s or survivor's 
timely action. West's Ann.Labor Code, § 3853; 
West's Ann.Gov.Code, § 21455. 

Martin v. Board of Administration, Public 

Emp. Retirement System, 81 Cal.Rptr. 
432, 276 Cal.App.2d 795. 


Cal.App. 3 Dist. 1969. Where administra- 
trix of deceased employee brought action 
against negligent tort-feasors and expressly at- 
tempted to exclude from her claim for damages 
compensation benefits paid by employer and its 
insurer, and one tort-feasor filed a cross com- 
plaint against employer and insurer, and their 
counsel walked out of court, and court found 
that employer was concurrently negligent and 
entered judgment for administratrix and denied 
employer a lien on judgment, employer and its 
insurer were not entitled to a first lien on 
judgment for compensation benefits. West's 
Ann.Labor Code, §§ 3201 et seq., 3852, 3853, 
3856(b), 3859, 3860(a, b); West’s Ann.Code 
Civ.Proc. § 594. 

Bennett v. Unger, 77 Cal.Rptr. 326, 272 

Cal.App.2d 202. 


Cal.App. 4 Dist. 1998. Where settlement 
has been achieved in action by injured employ- 
ee and employer against tort-feasor, if employer 
seeking reimbursement for workers’ compensa- 
tion benefits paid .to employee desires to avoid 
apportionment of fee award between employee 
and employer, it must provide trial court with 
sufficient factual detail to establish that its activ- 
ities constituted conscientious effort in the cir- 
cumstances to address substantive issues en- 
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compassed by _ lienholder’s 

Ann.Cal.Labor Code § 3860(c). 

Gapusan v. Jay, 78 Cal.Rptr.2d 250, 66 
Cal.App.4th 734. 


case. West's 


Cal.App. 4 Dist. 1996. Workers’ compen- 
sation claimant did not have right under work- 
ers’ compensation law to settle his claim against 
third party tort-feasor without notifying employ- 
er of pending settlement so that workers’ com- 
pensation carrier, which had filed a lien in 
third-party action to attempt to recover work- 
ers’ compensation benefits it had paid, could 


recover. West's Ann.Cal.Labor Code 
§§ 3859(b), 3860(a). 
American Home Assurance Co. v. Haga- 


dorn, 56 Cal.Rptr.2d 536, 48 Cal.App.4th 
1898, review denied. 


Even if workers’ compensation statutes gov- 
erning claimant’s duty to give employer notice 
of settlement of third party tort-feasor claim 
were unclear, policies underlying equitable sub- 
rogation, including prevention of double recov- 
ery, would have precluded claimant from set- 
tling claim with third party tort-feasor without 
giving notice to employer or workers’ compen- 
sation carrier and then attempting to prevent 
carrier from recovering on its workers’ compen- 


sation lien. West's Ann.Cal.Labor Code 
§§ 3859(b), 3860(a). 
American Home Assurance Co. v. Haga- 


dorn, 56 Cal.Rptr.2d 536, 48 Cal.App.4th 
1898, review denied. 


Workers’ compensation carrier, which had 
filed workers’ compensation lien, proved with 
reasonable certainty its damages due to claim- 
ant’s failure to notify carrier of settlement of 
third party tort-feasor claim; claimant conceded 
that lien claim was $155,388 and $87,151 had 
been recovered from other sources, leaving a 
balance of $68,237, and although claimant in 
third-party proceeding would have been able to 
contest lien on various grounds, failure of 
claimant to give notice to carrier prevented a 
trial on validity and amount of lien claim, and 
thus, any failure was attributable to claimant. 
West's Ann.Cal.Civ.Code § 3517; West's 
Ann.Cal.Labor Code 8§ 3859(b), 3860(a). 

American Home Assurance Co. v. Haga- 

dorn, 56 Cal.Rptr.2d 536, 48 Cal.App.4th 
1898, review denied. 


Cal.App. 4 Dist. 1995. Employer or work- 
ers’ compensation carrier who has paid work- 
ers’ compensation benefits to employee has lien 
right against any judgment obtained in third- 
party lawsuit by employee, with or without any 
participation in litigation. West's Ann.Cal.La- 
bor Code § 3856. 

Kindt v. Otis Elevator Co., 38 Cal.Rptr.2d 

121, 32 Cal.App.4th 452. 


Cal.App. 4 Dist. 1993. When injured em- 
ployee settles with third-party tort-feasor, it is 
not necessary, in order for settlement not to be 
subject to any lien based on employer's claim 
for reimbursement of workers’ compensation 
payments, that terms of settlement specify there 
Was no intention to include workers’ compensa- 
tion benefits. West's Ann.Cal.Labor Code 
§§ 3859, 3860. 

Aetna Casualty & Surety Co. v. Superior 
Gountye25 pCalRptred SO Zoe Cal: 
App.4th 1502, as modified, and review 
denied. 


If settlement between injured employee and 
third-party tort-feasor is intended to include 
reimbursable workers’ compensation benefits 
paid by employer, there may be right for em- 
ployer to impress its lien on settlement pro- 
ceeds. West’s Ann.Cal.Labor Code §§ 3859, 
3860. 

Aetna Casualty & Surety Co. v. Superior 
Count wee) pCalRpiezcies Ole 2 O0maGale 
App.4th 1502, as modified, and review 
denied. 


Under certain circumstances, such as intro- 
duction of employer negligence into action by 
injured employee against third-party tort-feasor, 
employer may be precluded from impressing 
lien filed to protect employer’s claim for reim- 
bursement of workers’ compensation payments 
made on behalf of employee; when that occurs 
employer is left to prosecute complaint in inter- 
vention. West’s Ann.Cal.Labor Code §8§ 3859, 
3860. 

Aetna Casualty & Surety Co. v. Superior 
Courtiweco) CalRpu2d: sO 20m Galt 
App.4th 1502, as modified, and review 
denied. 


When Witt v. Jackson defense asserting em- 
ployer negligence is introduced in action by 
injured employee against third-party tort-feasor, 
precluding employer from impressing lien filed 
to protect its claim for reimbursement of work- 
ers’ compensation payments made on behalf of 
employee, it becoines imperative that employer 
be given notice of such defense, since conflict of 
interest arises between employer and employee 
once defense is raised. West's Ann.Cal.Labor 
Code §8§ 3859, 3860; U.S.C.A. Const.Amend. 
14. 

Aetna Casualty & Surety Co. v. Superior 
Countpeaoe CallRoim2d) 4301s 20eCal, 
App.4th 1502, as modified, and review 
denied. 


Cal.App. 4 Dist. 1993. Employers’ interest 
in judgment in action by worker against third- 
party tort-feasor, and, therefore, interest of tort- 
feasor which purchased employer's interest, 
was workers’ compensation ‘lien,’ rather than 
“right to reimbursement’; employer, in its ‘‘no- 
tice of lien,’’ filed for and tort-feasor purchased 
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“first lien’’ on judgment, notice referred to 
employer as “‘lien claimant,” until worker ob- 
tained judgment, employer held mere expectan- 
cy in that, had worker failed to obtain judgment 
in her favor, its interest would have evaporated, 
and, although employer began as party plaintiff 
in worker’s action, it later chose to abstain and 
apply for lien on judgment as provided for by 
workers’ compensation _ statutes. West's 
Ann.Cal.Labor Code § 3856(b, c). 
Manthey v. San Luis Rey Downs Enterpris- 
ess ince.) 20 CallRptr2d 265,16" Cal: 
App.4th 782. 


By purchasing employer’s workers’ com- 
pensation lien against judgment, third-party 
tort-feasor gained no greater rights than those 
originally owned by employer. 

Manthey v. San Luis Rey Downs Enterpris- 

es, Inc., 20 Cal.Rptr.2d 265, 16 Cal. 
App.4th 782. 


“Lien on judgment” is simply chose in 
action, a lien on a future interest. 
Manthey v. San Luis Rey Downs Enterpris- 
es, Inc., 20 Cal.Rptr.2d 265, 16 Cal. 
App.4th 782. 


Workers’ compensation lien is to be satis- 
fied out of judgment, rather than verdict, and, 
thus, amount of lien should not be offset against 
verdict, but, rather, lien should be taken in 
partial satisfaction of judgment after it is en- 
tered; workers’ compensation lien is interest in 
future-acquired property which does not exist 
until judgment has been entered, and allowing 
employer/insurer to satisfy its lien out of verdict 
before entry of judgment would give first priori- 
ty to lien creditor, upsetting priority scheme set 
forth in workers’ compensation statutes which 
requires payment of reasonable litigation ex- 
penses and attorney fees first. West's 
Ann.Cal.Labor Code § 3856. 

Manthey v. San Luis Rey Downs Enterpris- 

és, eimes 208 Cal Rptn2d es 26ay all6 Gal. 
App.4th 782. 


Cal.App. 4 Dist. 1967.- The employer or his 
workmen's compensation insurer who has sub- 
rogation claim against a third-party tort-feasor 
may assert this claim by bringing an indepen- 
dent action, by joining in an action brought by 
the employee or by abstaining from suit and 
claiming a lien against the judgment recovered 
by the employee. West's Ann.Labor Code, 
§§ 3852-3854, 3856. 

Smith v. Trapp, 58 Cal.Rptr. 229, 249 Cal. 

App.2d 929. 


Cal.App. 4 Dist. 1956. Under compensa- 
tion statutes, employer's lien for amounts paid 
attaches to entire amount of judgment for any 
damages obtained by claimants from tort-feasor 
who caused injuries. West’s Ann.Labor Code, 


§§ 3850-3862, 3851, 3852, 3853, 3856-3860; 
West’s Ann.Const. art. 20, § 21. 
Pacific Emp. Ins. Co. v. Hartford Steam 
Boiler Inspection & Ins. Co., 299 P.2d 
928, 143 Cal.App.2d 646. 


Cal.App. 5 Dist. 1987. Any failure on part 
of Department of Transportation, as employer, 
to file claim for reimbursement of workers’ 
compensation expenses in liquidation proceed- 
ing within six months after notice of such pro- 
ceedings, concerning insurer for third-party 
tort-feasor, could not defeat Department's right 
to file lien claim against judgment recovered by 
injured employee from third-party tort-feasor. 
West's Ann.Cal.Ins.Code § 1063.1; West's 
Ann.Cal.Labor Code § 3862. 

Burrow v. Pike, 235 Cal.Rptr. 408, 190 

Cal.App.3d 384, review denied. 


Cal.App. 5 Dist. 1972. Where it was clear 
from legislative and judicial history that there 
was established under the Labor Code a priority 
system with respect to judgments in cases in- 
volving third-party tort-feasors, the first priority 
being the employee's attorney's right to a rea- 
sonable fee, followed by complete satisfaction of 
employer's lien claim, with the residue going to 
the employee, the relevant Labor Code sections 
could not be construed so as to allow the 
employee's attorney a fee recovery from the lien 
claimant's award. West's Ann.Labor Code, 
§§ 3856, 3860. 

Fuchs v. Western Oil Fields Supply, 102 

Cal.Rptr. 74, 25 Cal.App.3d 728. 


Cal.App. 6 Dist. 1989. State Compensation 
Insurance Fund could not impose lien upon 
proceeds of settlement of suit between injured 
worker and manufacturer, where defense raised 
in manufacturer's answer—that employer could 
not recover workers’ compensation benefits 
paid by procedural means set out in Labor Code 
if employer's negligence contributed to employ- 
ee’s injury and had to litigate issue of its own 
negligence—was never litigated and settlement 
included such benefits. West’s Ann.Cal.Labor 
Code §§ 3859, 3860. 

Ellis v. Wells Manufacturing, Inc., 264 Cal. 

Rptr. 648, 216 Cal.App.3d 312. 


Law Rev. 1962. Right of employer obligat- 
ed to compensate injured workman against 
third party tort-feasors. 

SUIGIE Reo wile 


(D) ACTION AGAINST PHYSICIAN OR 
SURGEON FOR MALPRACTICE. 
©2253. Rights of employee or his dependents. 

Library references 
C.J.S. Workmen's Compensation § 1043. 


Cal. 1980. An employee whose disability 
arises from injury or disease incurred in the 
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employment is confined to workers’ compensa- 
tion benefits against the employer or its insur- 
ance carrier not only for the original injury, but 
also for aggravation by negligent medical treat- 
ment; however, by statute, the employee is not 
precluded from seeking damages against a “‘per- 
son other than the employer’ and, under this 
provision, he may sue a doctor or hospital at 
law for damages which arise from aggravation 
of an industrial injury by negligent medical 
treatment. West's Ann.Labor Code, § 3852. 
D'Angona v. County of Los Angeles, 613 
P.2d 238, 166 Cal.Rptr. 177, 27 Cal.3d 

661. 


Cal. 1952. Where physician’s employee is 
injured in course and scope of employment and 
employing physician elects to treat the industri- 
al injury, obligations growing out of employer- 
employee relationship terminate, and physician 
assumes same responsibilities that any physi- 
cian would have assumed, and if physician’s 
negligent treatment aggravates original injury, 
employee may sue physician-employer for mal- 
practice, notwithstanding that Industrial Acci- 
dent Commission has awarded compensation 
for the injury. West’s Ann.Labor Code, § 3852. 

Duprey v. Shane, 249 P.2d 8, 39 Cal.2d 

781. 


Where an employee is injured in industrial 
accident and attending physician retained by 
insurance carrier is negligent and causes a new 
injury, employee may not only sue employer 
before Industrial Accident Commission, but may 
also sue physician for malpractice, and the 
Commission has no jurisdiction of the malprac- 
tice action. 

Duprey v. Shane, 249 P.2d 8, 39 Cal.2d 

781. 


Attending physician who negligently treats 
employee injured in industrial accident and pro- 
duces new injury is ‘‘person other than employ- 
er’ within Labor Code provision that claim of 
employee for compensation does not affect his 
right of action for damages proximately result- 
ing from such injury against any ‘‘person other 
than the employer’. West's Ann.Labor Code, 
§ 3852. 

Duprey v. Shane, 249 P.2d 8, 39 Cal.2d 

781. 


If employee of physician goes to such physi- 
cian for treatment of non-industrial injury, and 
physician is negligent, employee may sue physi- 
cian for malpractice, and the Industrial Acci- 
dent Commission has no jurisdiction of such 
action. 

Duprey v. Shane, 249 P.2d 8, 39 Cal.2d 

781. 


Where practical nurse employed by chiro- 
practor was injured in course and scope of 
employment and chiropractor negligently treat- 


ed injury and the injury was thereby aggravated 
and Industrial Accident Commission awarded 
compensation, nurse could maintain malprac- 
tice action against chiropractor. West's 
Ann.Labor Code, § 3852. 
Duprey v. Shane, 249 P.2d 8, 39 Cal.2d 
781. 


Cal.App. 2 Dist. 1992. Even total failure of 
employer to seek reimbursement for workers’ 
compensation benefits does not preclude third- 
party tort-feasor from asserting bar of double 
recovery and obtaining offset against judgment 
in favor of injured employee. 

Engle v. Endlich, 12 Cal.Rptr.2d 145, 9 

Cal.App.4th 1152. 


Cal.App. 2 Dist. 1972. Treating physician 
could be sued independent of his employer 
company for alleged malpractice in aggravation 
of employee's industrially incurred injury. 
West’s Ann.Labor Code, §§ 3601, 3706, 3852. 

Hoffman v. Rogers, 99 Cal.Rptr. 455, 22 

Cal.App.3d 655. 


Decision that claim of alleged negligence in 
conduct of a routine examination customarily 
conducted by company physicians is confined to 
jurisdiction of Industrial Accident Commission 
was not applicable to situation wherein treating 
physician was being sued independent of his 
employer company for alleged malpractice in 
aggravation of employee’s industrially incurred 
injury. West's Ann.Labor Code, 8§ 3601, 3706, 
3852. 

Hoffman v. Rogers, 99 Cal.Rptr. 455, 22 

CallAppsdi655, 


Amendment to Labor Code that an employ- 
ee who injures a fellow employee while acting 
in scope of his employment shall not be liable 
unless he acted wilfully or recklessly or was 
intoxicated cannot be interpreted as overturning 
rule established by decision that when an em- 
ployee-doctor elects to render medical treat- 
ment he undertakes a ‘‘dual legal responsibility” 
and cannot escape individual liability at law for 
malpractice. West's Ann.Labor Code, § 3601. 

Hoffman v. Rogers, 99 Cal.Rptr. 455, 22 

Cal.App.3d 655. 


Cal.App. 2 Dist. 1960. Infliction of a new 
injury resulting from treatment of industrial 
injury is compensable under provisions of 
Workmen's Compensation Act; but injured 
workman is not precluded thereby from bring- 
ing action against attending physician for negli- 
gence or malpractice. 

Mock v. Santa Monica Hospital, 9 Cal.Rptr. 

555, 187 Cal.App.2d 57. 


Issues in proceeding before commission, 
including those relating to items for which re- 
covery of workmen's compensation may be had, 
are different from issues involved in action to 
recover damages for malpractice; and there is 


For legislative history of cited statutes, see West's Annotated California Codes 


©2253 WORKERS’ COMPENSATION 


44A Cal D 2d—448 


For later cases see same Topic and Key Number in Pocket Part 


nothing in law which prevents injured workman 
from pursuing both of his remedies at same 
time; and, consequently, pendency of proceed- 
ing before Industrial Accident Commission did 
not suspend operation of statute of limitations 
on workman’s action against attending physi- 
cian for malpractice. 

Mock v. Santa Monica Hospital, 9 Cal.Rptr. 

555, 187 Cal.App.2d 57. 


Cal.App. 3 Dist. 1978. In addition to a 
workers’ compensation proceeding, an employ- 
ee injured in an industrial accident may insti- 
tute and pursue a civil suit at common law 
against a treating doctor for aggravation of 
injury through negligent treatment. West's 
Ann.Labor Code, § 3852. 

Nation v. Certainteed Corp., 149 Cal.Rptr. 

62, 84 Cal.App.3d 813. 


Employee’s remedy for aggravation of an 
industrial injury when employer and its com- 
pensation carrier referred employee to a physi- 
cian who treated employee negligently was con- 
fined to a workers’ compensation proceeding 
and was not a proper subject for an indepen- 
dent common-law damage proceeding despite 
claim that, unless employee was permitted to 
pursue civil action, he was without remedy for 
physician’s negligence. West’s Ann.Labor 
Code, 8§ 3601, 3852. 

Nation v. Certainteed Corp., 149 Cal.Rptr. 

62, 84 Cal.App.3d 813. 


Presence or absence of malpractice insur- 
ance was not determinative of existence of a 
remedy against treating physician and posed a 
potential problem of collection of compensation 
benefits only in event employee succeeded in a 
separate malpractice proceeding. West's 
Ann.Labor Code, 8§ 3601, 3852. 

Nation v. Certainteed Corp., 149 Cal.Rptr. 

62, 84 Cal.App.3d 813. 


2254. Rights of employer or insurer as sub- 
rogee or transferee. 


Library references 
C.J.S. Workmen's Compensation § 1044. 


Cal. 1952. Where employee of chiroprac- 
tor received an injury in course of her employ- 
ment, and thereafter chiropractor was allegedly 
guilty of malpractice in treatment of employee, 


causing her further injury, and compensation 
carrier for chiropractor paid one of employee's 
medical bills, and employee brought malprac- 
tice action against chiropractor, it was proper 
for judgment against chiropractor to include 
amount of medical bill paid by chiropractor’s 
compensation carrier, and chiropractor’s em- 
ployee was statutory trustee of that portion of 
the recovery for compensation carrier. West's 
Ann.Labor Code, §§ 3850-3862. 

Duprey v. Shane, 249 P.2d 8, 39 Cal.2d 

781. 


Though, as between employee and employ- 
er and employer’s compensation carrier, mal- 
practice of employer in treating employee is 
compensable, in so far as injury is due to 
malpractice and not due to original industrial 
injury, carrier can recover from employer those 
portions of amounts paid by carrier to employee 
that are due to malpractice. West's Ann.Labor 
Code, §§ 3850-3862. 

Duprey v. Shane, 249 P.2d 8, 39 Cal.2d 

Teil 


Cal.App. 1 Dist. 1985. Statute prohibiting 
subrogation to medical malpractice plaintiff's 
claims by providers of workers’ compensation 
benefits applied to preclude employer's claim 
against malpractice defendants, although work- 
ers’ compensation statute provided such a sub- 
rogation right, since statute eliminating such 
rights for sources of collateral benefits was the 
more recently enacted statute. West's Ann.Cal. 
Civ.Code § 3333.1; West’s Ann.Cal.Labor Code 
§ 3852. 

Miller v. Sciaroni, 218 Cal.Rptr. 219, 172 

Cal.App.3d 306. 


Statute eliminating workers’ compensation 
benefits provider's subrogation rights in claim- 
ant’s medical malpractice action applied to pre- 
clude subrogation which sought recovery for 
amounts not entered by claimant or medical 
malpractice defendant into evidence, although a 
double recovery was not possible by claimant, 
since such recovery would run counter to intent 
of statute to reduce medical malpractice insur- 
ance costs. West’s Ann.Cal.Civ.Code § 3333.1; 
West's Ann.Cal.Labor Code § 3852. 

Miller v. Sciaroni, 218 Cal.Rptr. 219, 172 

Cal.App.3d 306. 
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For legislative history of cited statutes, see West's Annotated California Codes 
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ZONING AND PLANNING 


SUBJECTS INCLUDED 


Regulations, of general application, by municipal, town, county, or regional bodies, 
limiting the long-term use of land, including regulation of subdivision and 
development 


Zoning regulations dividing municipalities and other areas into districts and pre- 
scribing or limiting the construction or use or buildings and structures therein 


The purpose, validity, construction, operation, modification, amendment, and repeal 
of such regulations 


Nature, source and scope of the regulatory power and the manner of its exercise 
Enforcement 
Nonconforming uses, granting of permits, and variances or exceptions 


Review of regulations and proceedings 


SUBJECTS EXCLUDED AND COVERED BY OTHER TOPICS 


Maps and plans promulgated for the limited purpose of defining streets and lot lines, 
see COUNTIES, DISTRICT OF COLUMBIA, MUNICIPAL CORPORATIONS, 
TOWNS 


Regulations directed primarily to the health or safety of persons immediately 
affected, see COUNTIES, DISTRICT OF COLUMBIA, HEALTH AND ENVI- 
RONMENT, MUNICIPAL CORPORATIONS, TOWNS 


Federal or statewide environmental regulations, see HEALTH AND ENVIRON- 
MENT 


Historical preservation, regulations affecting, see HEALTH AND ENVIRON- 
MENT 


Private restrictions or covenants, see COVENANTS 
Signs and billboards along highways, see HIGHWAYS 


For detailed references to other topics, see Descriptive-Word Index 


Analysis 


I. INGENERAL, 1-20. 


II. VALIDITY OF ZONING REGULATIONS, 21-150. 


(A) IN GENERAL, 21-60. 
(B) REGULATIONS AS TO PARTICULAR MATTERS, 61-130. 
(C) PROCEDURAL REQUIREMENTS, ¢151-150. 


Ill. MODIFICATION OR AMENDMENT, ¢ 151-210. 


(A) IN GENERAL, 151-190. 
(B) MANNER OF MODIFYING OR AMENDING, ¢=191-210. 


IV. REPEAL OF REGULATIONS, 211-230. 
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V. CONSTRUCTION, OPERATION AND EFFECT, <=231-320. 
(A) IN GENERAL, 231-250. 
(B) ARCHITECTURAL AND STRUCTURAL DESIGNS, ¢251-270. 
(C) USES AND USE DISTRICTS, 271-320. 


1. IN GENERAL, €271-300. 
2. ACCESSORY USES AND BUILDINGS, 301-320. 


VI. NONCONFORMING USES, 321-350. 
VII. ADMINISTRATION IN GENERAL, 351-370. 


VIII. PERMITS, CERTIFICATES AND APPROVALS, 371-480. 
(A) IN GENERAL, ¢371-410. 
(B) AUTOMOBILE SERVICE, GARAGES AND PARKING LOTS, 411-430. 
(C) PROCEEDINGS TO PROCURE, <=431+460. 
(D) EFFECT OF DETERMINATION; REVOCATION, <=461-480. 


IX. VARIANCES OR EXCEPTIONS, <=481-560. 
(A) IN GENERAL, 481-530. 
(B) PROCEEDINGS AND DETERMINATION, 531-560. 


X. JUDICIAL REVIEW OR RELIEF, <561-760. 
(A) IN GENERAL, €=561-580. 
(B) PROCEEDINGS, ¢=581-600. 
(C) SCOPE OF REVIEW, €601-720. 


1. IN GENERAL, 601-640. 

2. ADDITIONAL PROOFS AND TRIAL DE NOVO, 641-670. 
3. PRESUMPTIONS, ¢671-700. 

4. QUESTIONS OF FACT, ¢701-720. 


(D) DETERMINATION, ¢721-740. 
(HE) FURTHER REVIEW, ¢741-760. 


XI. ENFORCEMENT OF REGULATIONS, <761-800. 
(A) IN GENERAL, ©761-770. 
(B) INJUNCTION AGAINST VIOLATION, 771-800. 


XII. OFFENSES AND PENALTIES, <801-805. 


I. INGENERAL. 
¢=1. Nature in general. 
1.5. Zoning and planning distinguished. 
2. Purpose. 
3. Power in general. 
4. Zoning power in general. 
5. Source and scope of power. 
5.1. —— In general. 
6. — Police power. 
7. Constitutional and statutory provisions. 
7.1. —— In general. 
8. — Validity of statutes. 
9, —— Construction of statutes in general. 
10. —— Retroactive operation. 
11. Matters subject to regulation. 
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I. INGENERAL.—Continued. 


11.1. —— In general. 

11.5. —— Maps, plats, or plans. 

12. Factors considered. 

13. Who may exercise power. 

13.5. Regional or interstate agencies. 

14. Concurrent and conflicting regulations. 


Il. VALIDITY OF ZONING REGULATIONS. 
(A) IN GENERAL. 
21. Validity of regulations in general. 
21.5. Reasonableness in general. 
22. Temporary or emergency regulation. 
23. Persons entitled to attack validity. 
23.1. —— In general. 
24. —— Waiver, estoppel, or laches. 
25. Matters affecting validity in general. 
26. Police power, relation to. 
27. Public health, safety, morals or general welfare. 
28. Certainty and definiteness. 
29. Conformity to enabling statute. 
29.5. Maps, plats, or plans, requirements in general. 
30. Comprehensive plan. 
31. Zoning by districts. 
32. Boundary lines. 
33. Propriety of classification and uniformity of operation in general. 
34. Discrimination. 
35. Spot zoning. 
36. Aesthetic considerations. 
36.5. Environmental or ecological considerations. 
37. Fire and traffic hazards. 
38. Hardship, loss, or benefit to particular persons. 
39. Effect on property value. 
40. Deprivation of property. 
41. Delegation of power in general. 
42. Standards governing conduct of administrative officials. 
43. Consent of property owners, requirement of. 
44. Change of conditions; future developments. 
45. Territorial limitations. 


(B) REGULATIONS AS TO PARTICULAR MATTERS. 


61. In general. 
62. Architectural and structural designs; value. 


62.1. —— In general. 

63. —— Area and frontage requirements. 

64. _—— Building or setback lines. 

65. —— Height of buildings and structures. 

66. —— One family, two family, or multiple dwellings. 
67. — Off-street parking. 


67.5. —— Streets and services. 
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II. VALIDITY OF ZONING REGULATIONS.—Continued. 
(B) REGULATIONS AS TO PARTICULAR MATTERS.—Continued. 
68. Use of property in general. 
69. Circumstances affecting validity of use regulation. 
70. Complete prohibition of use within municipality. 
71. Residence districts. 


71.1. —— In general. 

72. —— Uses permitted or excluded. 

73. — Validity of districting. 

74. —— Zoning entire municipality as residential. 


75. Business, commercial, and industrial districts. 

76. Particular uses. 

77. Automobile service, garages, and parking lots. 

77.1. —— In general. 

78. —— Distance from particular buildings or structures. 
79. Excavation and removal of minerals and earth products. 
80. Mortuaries. 

80.5. Fences and hedges. 

81. Signs and billboards. 

82. Stables and keeping of animals. 

83. Trailer parks or camps. 

84. Nonconforming use. 

85. Density of population. 

86. Permits and certificates. 

87. Variances or exceptions. 


(C) PROCEDURAL REQUIREMENTS. 
¢>131. In general. 
132. Map. 
133. Report of board or commission. 
134. Notice and hearing. 
134.1. —— In general. 
135. _—— Sufficiency of notice and publication. 
136. Approval of voters or property owners. 
137. Filing, recording, or publication. 
138. Creation of districts. 


Il. MODIFICATION OR AMENDMENT. 
(A) IN GENERAL. 
151. Power to modify or amend in general. 

152. Who may exercise power. 
153. Statutory provisions and limitations. 
154. Circumstances affecting validity of amendment in general. 
155. Reasonableness. 
156. Uniformity and discrimination. 
157. Public interest and general welfare. 
158. Necessity of changed conditions. 
159. Comprehensive plan. 
160. Contracts for amendments; conditions. 
161. Rights of objecting owners. 
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Ii. MODIFICATION OR AMENDMENT.—Continued. 


(A) IN GENERAL.—Continued. 
162. Spot zoning. 
163. Existing uses of properties. 
164. Hardship, loss, or benefits. 
165. Property values. 
166. Traffic conditions. 
167. Particular uses or restrictions. 
167.1. —— In general. 


168. Change from residential use to business, commercial, or industrial 
use. 

169. Change from business, commercial, or industrial use to residential 
use. 

170. —— Automobile service, garages, and parking lots. 

171. —— Dwellings. 

172. _—— Shopping centers. 


(B) MANNER OF MODIFYING OR AMENDING. 
191. In general. 
192. Petition or application. 


193. Report or recommendation of board or commission. 


194. Notice and hearing. 
194.1. —— In general. 


195. _—— Sufficiency of notice and publication. 


196. Objections and protests. 
197. Enactment; voting in general. 
198. Number of votes required. 


199. Filing, publication, and posting; minutes and records. 


IV. REPEAL OF REGULATIONS. 
211. In general. 
212. Manner of effecting repeal in general. 
213. Repeal by implication. 


V. CONSTRUCTION, OPERATION AND EFFECT. 


(A) IN GENERAL. 
€=231. Construction of regulations in general. 
232. Strict or liberal construction. 
233. Meaning of language. 
234. Operation and effect in general. 


235. Time of taking effect; retroactive operation. 


236. Application to persons or places. 


236.1. —— In general. 
237. —— Governmental bodies. 
238. — Public utilities. 


239. Collateral effect. 


245. Maps, plats, or plans, regulations in general. 


(B) ARCHITECTURAL AND STRUCTURAL DESIGNS. 


€>251. In general. 
252. Building or setback lines. 
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V. CONSTRUCTION, OPERATION AND EFFECT.—Continued. 
(B) ARCHITECTURAL AND STRUCTURAL DESIGNS.—Continued. 

253. Height of buildings or structures. 
254. Area and frontage requirements. 
255. Yards. 
255.5. Fences and hedges. 
256. One-family, two-family, or multiple dwellings. 
257. House trailers. 


(C) USES AND USE DISTRICTS. 
1. IN GENERAL. 
€=271. Uses in general. 

272. Boundaries of districts. 
273. Residential districts. 
273.1. —— In general. 
274. —— Apartment house districts. 
275. Business districts. 
276. Commercial districts. 
277. Industrial districts. 
278. Particular terms and uses. 


278.1. —— In general. 

279. —— Agricultural uses; farm; nursery; greenhouse. 
280. _—— Automobile service, garages, and parking lots. 
281. —— Boarding house; hotel; inn; motel; trailer court. 
282. —— Billboards; signs. 

283. _—— Business; trade; industry. 

284. —— Club, fraternity. 

285. .—— Excavations, minerals, and earth products. 
286. —— Manufacturing. 

287. — Restaurants. 

288. _—— School; church; college; educational institution. 
289. —— Warehousing and storage. 


290. Use within specified distance of particular premises. 
291. Consent of property owners. 
2. ACCESSORY USES AND BUILDINGS. 
€=301. Accessory uses in general. 
302. Particular accessory uses. 
303. Parking lots. 
304. Residence, accessory uses. 


304.1. —— In general. 

305. —— Artists and professional persons. 
306. —— Home occupations. 

307. Accessory buildings. 

307.1. —— In general. 

308. —— Garages. 


VI. NONCONFORMING USES. 
321. In general. 
322. Particular uses or structures as nonconforming. 
323. Existence of use in general. 
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VI. NONCONFORMING USES.—Continued. 


324. Contemplated or intended use. 

325. Building or use in course of construction. 
326. Unlawful use. 

327. Continuance or change of use in general. 
328. Particular cases as involving change of use. 
329. Enlargement or extension of use. 


329.1. —— In general. 
330. —— Area of use. 
331. —— Increase in amount or intensity of use. 


332. Use of new instrumentalities. 
333. Repair, alteration or reconstruction of buildings or structures. 


333.1. —— In general. 

334. —— New buildings or structures. 

335. _—— Restoration and repair of damaged or destroyed building. 
336. Discontinuance or abandonment. 

336.1. In general. 

337. _—— Cessation of use. 

338. —— Change of use. 


VII. ADMINISTRATION IN GENERAL. 
€=351. Boards and officers in general. 
352. Designation, appointment and tenure. 
353. Powers, duties, and liabilities. 


353.1. —— In general. 
354. _—— Boards of appeals or adjustment. 
355. —— Legislative, judicial, or quasi-judicial power. 


356. Discretion in exercise of power. 
357. Rules and regulations. 
358. Procedure. 


358.1. —— In general. 

359. —— Notice, hearing, and evidence. 

360. —— Determination in general. 

361. —— Findings and record. 

362. _—— Rehearing or reconsideration. 

363. —— Conclusiveness of determination and collateral attack. 


VIII. PERMITS, CERTIFICATES AND APPROVALS. 
(A) IN GENERAL. 
371. Requirement in general. 
372. Nonconforming use. 
372.1. Maps, plats, or plans, filing or approval requirement. 


372.2. —— As condition to conveyance. 

372.3. —— As condition to grant of building permit. 

372.4. —— Street access as condition to grant of building permit. 
372.5. Determination of necessity for approval; classification. 
372.6. —— Other considerations. 

373. Power to grant. 

373.1. —— In general. 


374. —— Nature of power. 
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VII. PERMITS, CERTIFICATES AND APPROVALS.—Continued. 
(A) IN GENERAL.—Continued. 
375. Right to permission, and discretion. 
375.1. —— In general. 
376. _—— Change of regulations as affecting right. 
377. Estoppel to claim or oppose. 
378. Grounds for grant or denial. 


378.1. —— In general. 

379. .—— Confiscation and comparison with uses by others. 
380. .—— Illegal or improper use. 

381. _—— Prior nonconforming use. 

381.5. —— Maps, plats, or plans, conformity to regulations. 


382. Conditions attached to permission, in general. 
382.1. Maps, plats, or plans, conditions and agreements. 


382.2. —— Streets, improvements, and utilities. 
382.3. —— Conveyance or dedication. 

382.4. —— Fees, bonds, and in lieu payments. 
382.5. —— Liability on bonds. 

382.6. —— Other conditions or agreements. 


383. Persons entitled. 
384. Nature of particular structures or uses. 


384.1. —— In general. 

385. _—— Architectural and structural designs. 

386. —— Residential districts, particular uses. 

387. —— Amusements and restaurants. 

388. _—— Churches, schools, clubs and other institutions. 
389. —— Industrial uses. 

390. —— Minerals, sand and gravel. 

391. —— Multiple dwellings, lodgings and trailer parks. 
392. — Undertakers, mortuaries, and funeral homes. 
393. _—— Warehousing and storage. 

394. —— Particular prior uses. 


(B) AUTOMOBILE SERVICE, GARAGES AND PARKING LOTS. 


¢=411. In general. 
412. Requirement. 
413. Power to grant. 
414. Right to permit and discretion. 


414.1. —— In general. 

415. —— Change of regulations as affecting right. 
416. Grounds for grant or denial in general. 

416.1. —— In general. 

417. _—— Automobile service. 

418. —— Garages and parking lots. 


419. Hardship. 

420. Prior nonconforming use. 

421. Traffic or fire hazards. 

422. Distance from particular premises. 
423. Conditions attached to permission. 
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VUI. PERMITS, CERTIFICATES AND APPROVALS.— Continued. 
(C) PROCEEDINGS TO PROCURE. 
431. In general. 
432. Application; plans and specifications. 
433. Consent or objection of adjacent owners. 
434. Notice. 
435. Evidence and fact questions. 
436. Hearing and determination. 


436.1. —— In general. 

437. Scope of inquiry and matters to be considered. 

438. —— Reference; recommendation or report of officer or board, in 
general. 

438.5. —— Maps, plats, or plans, reference or recommendation. 

439. _—— Findings, conclusions, minutes, or records. 


439.5. Time for determination on map, plat, or plan. 
440. Administrative review. 


440.1. —— In general. 

441. —— Nature and form of remedy and jurisdiction. 
442. — Procedure. 

443. —— Hearing and evidence. 

444. —— Scope of review. 

445. _—— Determination. 


446. Fees and charges, in general. 


(D) EFFECT OF DETERMINATION; REVOCATION. 
461. Effect of determination in general. 
462. Successive applications. 
463. Form, requisites, and validity of permission or certificate in general. 
464. Construction and operation in general. 
(1). In general. 
(2). Maps, plats, or plans. 
465. Vested or property rights. 
466. Effect of violation of regulations. 
467. Duration of rights. 
468. Revocation or modification. 


468.1. —— In general. 

469. —— Grounds in general. 
470. —— Illegality of permit. 
471. —— Procedure. 

471.5. Maps, plats, or plans. 


472. Effect of change in regulations on permission granted. 
472.5. Tentative or preliminary approval of map, plat, or plan. 


IX. VARIANCES OR EXCEPTIONS. 


(A) IN GENERAL. 
481. Nature and necessity in general. 
482. Variance and exception distinguished. 
483. Permit, variance and alteration of regulations distinguished. 
484. Power to grant in general. 
485. Nature and extent of power. 
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IX. VARIANCES OR EXCEPTIONS.—Continued. 
(A) IN GENERAL.—Continued. 


486. 
487. 
488. 
489. 
490. 


491. 
492. 
493. 
494. 
495. 
496. 
497. 
498. 
499. 
500. 
501. 


502. Particular structures or uses. 

502.1. —— In general. 

503. .—— Architectural or structural designs in general. 
504. _—— Building or set-back lines. 

505. —— Amusements and restaurants. 

506. _—— Automobile service in general. 

507. _—— Business or commercial uses in general. 

508. _—— Churches, schools, clubs, and other institutions. 
509. _—— Garages and parking lots. 

510. _—— Industrial uses. 

511. _—— Intoxicating liquors. 

512. — Multiple dwellings, lodgings, and trailer parks. 
513. — Offices. 

514. —— Public utilities. 

515. _—— Shopping centers. 

516. —— Undertakers, mortuaries, and funeral homes. 
517. —— Warehousing and storage. 

518. —— Particular prior uses. 


Limitations on power. 

Sparing exercise of power. 

Right to variance or exception, and discretion. 
Grounds for grant or denial in general. 
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Public interest and welfare, and harmony with, or impairment of, regula- 


tion. 
Effect of other applications or nonconforming uses. 
Hardship, loss, or injury. 
— In general. 
— Necessity of showing. 
— What constitutes in general. 
— Unique or peculiar hardship. 
— Self-created hardship; prior knowledge. 
—— Single owner’s profit or disadvantage. 
Proximity to other areas. 
Consent or objection of others. 
Conditions attached to grant. 


(B) PROCEEDINGS AND DETERMINATION. 


C531. 
582. 
533. 
534. 
535. 
536. 


537. 


In general. 

Persons entitled to apply. 
Application. 

Notice. 

Evidence in general. 

Presumptions and burden of proof. 
Weight and sufficiency of evidence. 


537.1. —— In general. 


538. 
539. 
540. 


541 


—— Architectural or structural designs. 

— Particular uses. 

—— Automobile service, garages, and parking lots. 
Hearing. 
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IX. VARIANCES OR EXCEPTIONS.— Continued. 
(B) PROCEEDINGS AND DETERMINATION.—Continued. 

542. Determination. 
542.1. —— In general. 
543. —— Vote of members of board, and bias or disqualification. 
544. Findings and reasons for decision. 
545. Minutes and records. 
546. Effect of determination. 

547. Rehearing or reconsideration; new application. 

548. Administrative review. 

549. Duration and revocation. 


X. JUDICIAL REVIEW OR RELIEF. 
(A) IN GENERAL. 


561. Review in general. 
562. Exhaustion of administrative remedies. 
563. Nature and form of remedy. 


563.1. —— In general. 

564. —— Appeal. 

565. .—— Certiorari. 

566. —— Statutory proceeding. 
567. —— Suit in equity. 

568. Injunction. 


569. Jurisdiction. 

570. Decisions reviewable. 

571. Right of review. 

572. Preservation before board or officer of grounds of review. 
573. Interim relief. 

574. Record. 


(B) PROCEEDINGS. 


581. In general. 


582. Parties. 

582.1. —— In general. 

583. _—— Intervention and new parties. 

584. Time for proceedings. 

584.1. —— In general. 

585. —— Prematurity. 

586. —— Commencement of limitation period. 
587. — Effect of delay. 


588. Process or notice and appearance. 
589. Pleading. 
589.1. —— In general. 


590. —— Petition, complaint, or application. 
591. —— Answer or return; reply. 
592. —— Issues, proof, and variance. 


593. Dismissal. 
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X. JUDICIAL REVIEW OR RELIEF .—Continued. 
(C) SCOPE OF REVIEW. 


1. IN GENERAL. 
601. In general. 
602. Regulations in general. 
603. Classification of property; size and boundaries of zones. 
604. Amendment or rezoning. 
605. Decisions of boards or officers in general. 
606. Permissions or certificates, decisions relating to. 
607. Variances or exceptions, decisions relating to. 
608. Arbitrary, capricious, or unreasonable action. 


608.1. —— In general. 
609. — Regulations. 
610. —— Decisions of boards or officers. 


611. Public health, safety, or welfare. 
612. Illegality. 

613. Motives and good faith. 

614. Wisdom, judgment or opinion. 


614.1. —— In general. 

615. —— Regulations in general. 

616. _—— Classification of property. 

617. _—— Amendment or rezoning. 

618. _—— Decisions of boards or officers. 

619. Matters of discretion. 

619.1. —— In general. 

620. —— Regulations. 

621. _—— Decisions of boards or officers in general. 
622. _——— Permissions and certificates, decisions relating to. 
623. _—— Variances or exceptions, decisions relating to. 


624. Matters or evidence considered. 
625. Harmless error. 
626. Waiver of error on review. 


2. ADDITIONAL PROOFS AND TRIAL DE NOVO. 
e641. Additional proofs. 
642. Trial de novo in general. 
643. Admissibility of evidence. 
644. Weight and sufficiency of evidence in general. 


644.1. —— In general. 

645. _—— Permissions or certificates. 

646. _—— Variances or exceptions. 

647. Validity of regulations, sufficiency of evidence. 
647.1. —— In general. 

648. — Degree of proof. 

649. _—— Reasonableness. 

650. .—— Classification of property; size and boundaries of zones. 
651. —— Procedural requirements. 

652. Amendment or rezoning, sufficiency of evidence. 
652.1. —— In general. 


653. ._—— Reasonableness. 
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X. JUDICIAL REVIEW OR RELIEF.—Continued. 


(C) SCOPE 


OF REVIEW.—Continued. 


2. ADDITIONAL PROOFS AND TRIAL DE NOVO.—Continued. 


654 
655 


: Spot zoning. 
. Questions for jury. 


3. PRESUMPTIONS. 


671 


— 


for) 
ae 6) 


for) 
| 
ww 


ee? 


680 


681. 
682. 


. Nature and extent in general. 

. Validity of regulations in general. 

. Reasonableness of regulations. 

. Public health, safety or welfare. 

. Modification or amendment; rezoning. 

. Decisions of boards or officers in general. 

. Permissions or certificates. 

. Variances or exceptions. 

. Rebuttal of presumptions. 

. Burden of showing grounds for review. 

.1. —— In general. 

— Regulations in general. 

—— Arbitrary, capricious, or unreasonable character of regulations. 
—— Public health, safety, or welfare, burden as to. 
—— Amendment or rezoning. 

— Permissions or certificates. 

— Variances or exceptions. 


4. QUESTIONS OF FACT. 


S701 
702 
703 


704. 
705. 
706. 
. Amendment or rezoning. 
. Permissions, and certificates. 
. Variances or exceptions. 


707 
708 
709 


. Extent of review in general. 
. Determination supported by evidence. 


. Substantial evidence. 
Weight of evidence. 
Particular questions. 
Validity of regulations. 


(D) DETERMINATION. 
721. In general. 
722. Effect of change in law or facts. 


{G25 
_ Affirmance, modification, or reversal. 

5. Amendment, vacation or setting aside of decision or order. 
. Remand. 

. Effect of decision. 

. Further proceedings by local authority. 

. Costs. 


Findings. 


(E) FURTHER REVIEW. 


e741. 
742. 
743. 
744. 


In general. 

Right of review and parties. 

Presentation and reservation below of grounds of review. 
Record, assignment of errors, and briefs. 


ZONING & PLANNING 44A Cal D 2d—462 


X. JUDICIAL REVIEW OR RELIEF.—Continued. 


(E) FURTHER REVIEW.—Continued. 
745. Scope and extent of review. 


745.1. —— In general. 

746. _—— Matters of discretion. 

747. —— Questions of fact; findings. 
748. —— Harmless error. ° 


749. Determination and disposition. 


XI. ENFORCEMENT OF REGULATIONS. 


(A) IN GENERAL. 
€=761. Power and Duty to enforce. 
762. Defenses to enforcement. 
763. Mode of enforcement in general. 
764. Rights and remedies of individuals. 


(B) INJUNCTION AGAINST VIOLATION. 


€771. In general. 
772. Availability of other remedies. 
773. Subjects of injunctive relief. 


773.1. —— In general. 

774. —— Architectural and structural designs. 

775. —— Particular uses. 

776. —— Automobile service, garages, and parking lots. 
777. —— Nonconforming uses. 


778. Conditions precedent. 

779. Defenses. 

779.1. —— In general. 

780. .—— Invalidity of regulation. 
781. Persons entitled to sue. 

782. Time to sue, limitations and laches. 
783. Parties. 

784. Preliminary injunction. 

785. Pleading. 

786. Evidence in general. 

787. Weight and sufficiency of evidence. 


787.1. —— In general. 
788. _—— Nonconforming use. 
789. —— Violation of regulations. 


790. Trial, judgment, and relief. 


XII. OFFENSES AND PENALTIES. 
e801. In general. 
802. Defenses. 
803. Pleading. 
804. Evidence. 
805. Review. 


For detailed references to other topics, see Descriptive-Word Index 


44A Cal D 2d—463 


ZONING & PLANNING 


TABLE 1 
KEY NUMBER TRANSLATION TABLE 
ZONING TO ZONING AND PLANNING 


The topic ZONING has been revised, supplemented, and retitled ZONING AND PLAN- 
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KEY NUMBER TRANSLATION TABLE 
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I. IN GENERAL. 


1. Nature in general. 


Library references 


C.J.S. Zoning and Land Planning §§ 2, 5-7, 
LAS. 


C.A.9 (Cal.) 1983. Enactment of a zoning 
ordinance is a legislative act, and great latitude 
is given to legislative bodies in the procedures 
they may use in fact-finding. 

Ebel v. City of Corona, 698 F.2d 390. 


Cal. 1995. Current planning law rejects 
the Standard Planning Act’s model of planning 
as something distinct from local legislative func- 
tion, to be performed by apolitical planning 
commission; current planning law recognizes 
unequivocally that planning is legislative under- 
taking. West's Ann.Cal.Gov.Code § 65301.5. 

DeVita v. County of Napa, 889 P.2d 1019, 

38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Cal.App. 1 Dist. 1961. Essence of zoning 
lies in metropolitan and regional planning, and 
it is use and treatment of public and private 
land and appurtenances in interests of commu- 
nity as a whole. 

Floresta, Inc. v. City Council of City of San 

Leandro, 12 Cal.Rptr. 182, 190 Cal. 
App.2d 599. 


Cal.App. 4 Dist. 1959. Classically, a mas- 
ter zoning ordinance establishes the basic uses 
permitted within the particular zoned area, and 
usually such permitted uses are not exclusive, 
and the zoning ordinance also enumerates cer- 
tain other uses known as exceptions which do 
not comply with the ordinance but which may 
nonetheless be permitted upon application and 
hearing. 

Tustin Heights Ass’n v. Board of Sup’rs of 

Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


Law Rev. 1984. 
in California. 
4 Cal.Lawyer No. 12, p. 36. 


Building and bargaining 


Law Rev. 1980. Proposition 13: A man- 
date to reevaluate the Williamson Act. 
54 So.Cal.L.R. 93. 


Law Rev. 1980. Zoning and other land use 
controls: From the supply side. 
12 Southwestern U.L.Rev. 561. 


Law Rev. 1974. The land-use controls: Is 
there a place for everything? 

6 Southwestern U.L.Rev. 607. 

Law Rev. 1973. for regional 
planning. 

4 Pacific L.J. 117. 


Prospects 


Law Rev. 1972. Land use control in met- 
ropolitan areas: Failure of zoning and proposed 
alternative. 

45 So.Cal.L.R. 335. 


Law Rev. 1972. The future of zoning. 
23 Hastings L.J. 1440. 


Law Rev. 1972. New trends in zoning liti- 
gation, 
23 Hastings L.J. 1438. 


Law Rev. 1971. Regional planning and 
economic dispersal programs in Great Britain, 
Lawrence A. Sullivan. 

23 Stan.L.R. 903. 


Law Rev. 1967. Property tax policy and 
land use planning, Alan E. Land. 
SoG lake coo: 


Law Rev. 1967. State and regional ap- 
proaches in land use planning in the Bay area, 
Steven H. Goldfarb. 

Sy (CAL 1. IS) 


Law Rev. 1967. Land use planning in the 
Bay area, Steven H. Goldfarb. 
SoC Ra SSo: 


Law Rev. 1967. Some economic implica- 
tions of city planning. Werner Z. Hirsch and 
David L. Shapiro. 

14 U.C.L.A.Law R. 1312. 


Law Rev. 1967. 
parks. 
43 Los Angeles Bar Bull. 61. 


Developing industrial 


Law Rev. 1966. Real estate developers’ li- 
ability and recent legislation on condominiums, 
cooperatives and planned developments, Zad 
Leavy and Alan D. Ross. 

41 S.Bar J. 318. 


Law Rev. 1966. Fifty years of zoning, Ste- 
phen Sussna. 
52 A.B.A.J. 1030. 


Law Rev. 1965. Development of a body of 
city planning law. 
51 A.B.A.J. 632. 


Law Rev. 1965. Land _ planning _ back- 
ground in England and America. 
12 U.C.L.A.Law R. 734. 


Law Rev. 1965. Need for new land use 
programs in municipalities. 


TU A) baw Raa 19), 


Law Rev. 1965. Land use planning in mu- 
nicipal areas. 
12 U.C.L.A.Law R. 707. 


Law Rev. 1965. The role of the legal pro- 
cess in urban planning. 
12 U.C.L.A.Law R. 856. 


For legislative history of cited statutes, see West's Annotated California Codes 
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Law Rev. 1965. Role of speculators and 
speculation in land development. 
12 U.C.L.A.Law R. 789. 


Law Rev. 1965. Absence of land use con- 
trol policies in new residential development. 
12 U.C.L.A.Law R. 734, 736. 


Law Rev. 1965. The quiet alliance, special 
districts. 
38 So.Cal.L.R. 72. 


Law Rev. 1964. Community planning. 
37 So.Gal eRe LOG: 


Law Rev. 1962. Current problems in sub- 
division control. 
13 Hastings L.J. 344. 


Law Rev. 1961. 
project—the deed plan. 
Sie) Sy leyane dj, Sill) 


Community apartment 


Law Rev. 1954. Problems of zoning legis- 
lation. 
UG ALeAt Paws Re 353) 


1.5. Zoning and planning distinguished. 


Library references 
C.J.S. Zoning and Land Planning § 5. 


2. Purpose. 


Library references 
C.J.S. Zoning and Land Planning 8 4. 


Cal. 1994. Purpose of zoning law is to 
regulate use of land. 
Morehart v. County of Santa Barbara, 872 
P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 


Cal. 1962. Primary purpose of compre- 
hensive zoning is to protect others, and the 
general public, from uses of property which 
will, if permitted, prove injurious to them. 

Consolidated Rock Products Co. v. City of 

Los Angeles, 370 P.2d 342, 20 Cal.Rptr. 
638, 57 Cal.2d 515, appeal dismissed 83 
S.Ct. 145; 371 US. 36, O L.Ed 2d 12, 


Cal. 1960. One of general purposes of zon- 
ing is to provide for adequate streets and high- 
ways. 

Bringle v. Board of Sup’rs of Orange Coun- 

ty, 351 P.2d 765, 4 Cal.Rptr. 493, 54 
Cal.2d 86. 


Cal.App. 1 Dist. 1952. Ultimate purpose of 
zoning is to confine certain classes of buildings 
and uses to particular localities and to reduce 
all non-conforming uses within the zone to 
conformity as speedily as is consistent with 
proper safeguards for the interests of those 
affected. 

Dienelt v. Monterey County, 247 P.2d 925, 

113 Cal.App.2d 128. 


Cal.App. 2 Dist. 1999. The goals of the 
Coastal Act are protection of the coastline and 
its resources and maximization of public access. 
West’s Ann.Cal.Pub.Res.Code 88 30001.5, 
30512, 30513. 

La Fe, Inc. v. Los Angeles County, 86 Cal. 

Rptr.2d 217, 73 Cal.App.4th 231, review 
denied. 


Cal.App. 2 Dist. 1994. Abating or eradicat- 
ing nuisance activities in particular geographic 
area by imposing conditions aimed at mitigating 
those effects are typical and natural goals of 
zoning and land use regulations. 

Korean American Legal Advocacy Founda- 

tion v. City of Los Angeles, 28 Cal.Rptr.2d 
530, 23 Cal.App.4th 376, as modified on 
denial of rehearing, and review denied. 


Cal.App. 2 Dist. 1984. Salutary purposes 
of the Subdivision Map Act include, e.g., deter- 
mination of compatibility of design of subdivi- 
sion in relation to surrounding land, require- 
ment for installation of streets and drains and 
prevention of fraud and exploitation of public 
and purchasers. West's Ann.Cal.Gov.Code 
8§ 66410-66499.37, 66424, 66426. 

John Taft Corp. v. Advisory Agency, 207 

Cal.Rptr. 840, 161 Cal.App.3d 749. 


Cal.App. 2 Dist. 1981. The enactment of 
any general measure which purports to zone or 
rezone property is a legislative act. 

Gilliland v. County of Los Angeles, 179 
Cal.Rptr. 73, 126 Cal.App.3d 610, appeal 
dismissed 102 S.Ct. 2227, 456 U.S. 967, 
72 L.Ed.2d 840. 


Cal.App. 2 Dist. 1958. Zoning law is di- 
rected toward orderly development of proper- 
ties within city, not protection of brokers, and 
principals’ violation of zoning ordinance could 
not constitute such contributory negligence as 
would preclude their recovery from broker for 
negligence in effecting voidable sale of real 
property. 

Granberg v. Turnham, 333 P.2d 423, 166 

Cal.App.2d 390. 


Cal.App. 4 Dist. 1977. Purpose of Subdivi- 
sion Map Act is to coordinate planning with the 
community pattern laid out by local authorities 
and to assure proper improvements are made so 
the area does not become an undue burden on 
the taxpayers. Bus. & Prof.Code, § 11500 et 
seq., St.1943, p. 865; West’s Ann.Gov.Code, 
§ 66410 et seq. 

Bright v. Board of Supervisors, 135 Cal. 

Rptr. 758, 66 Cal.App.3d 191. 


Cal.App. 4 Dist. 1953. It is the purpose of 
zoning to crystallize present uses and conditions 
and eliminate nonconforming uses as rapidly as 
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is consistent with proper safeguards for those 
affected. 
Orange County v. Goldring, 263 P.2d 321, 
121 Cal.App.2d 442. 


Law Rev. 1974. State land use control. 
25. Hast: J. 1.165% 


Law Rev. 1973. Population density crisis. 
10 C.W.L.R. 147. 


Law Rev. 1965. Use of zoning power to 
provide open spaces in municipal subdivisions. 
12 U.C.L.A.Law R. 830, 833. 


Law Rev. 1962. Land use control through 
zoning. 
13 Hastings LJ. 322. 


3. Power in general. 


Library references 
C.J.S. Zoning and Land Planning § 2. 


C.D.Cal. 1978. Coastal Zone Management 
Act does not preclude grant of approval of a 
management program merely because one or 
more affected federal agencies disfavors such 
action. Coastal Zone Management Act of 1972, 
§§ 302 et seq., 306 as amended 16 U-S.C.A. 
§§ 1451 et seq., 1455. 

American Petroleum Institute v. Knecht, 

456 F.Supp. 889, affirmed 609 F.2d 1306. 


Cal.App. 1 Dist. 1970. Purpose of subdivi- 
sion control is to provide for general welfare of 
purchasers of divided lands and community in 
general. West's Ann.Bus. & Prof.Code, § 11500 
et seq. 

City of Tiburon v. Northwestern Pac. R. 

Co., 84 Cal.Rptr. 469, 4 Cal.App.3d 160. 


Cal.App. 1 Dist. 1967. A city may enact 
reasonable rules, laws and regulations involving 
use of land. 

Melton v. City of San Pablo, 61 Cal.Rptr. 

29, 252 Cal.App.2d 794. 


Cal.App. 1 Dist. 1965. Purpose and intent 
of Subdivision Map Act is to provide for regula- 
tion and control of design and improvement of 
subdivision with proper consideration of its re- 
lation to adjoining areas and not to provide 
funds for benefit of entire city. West's Ann.Bus. 
& Prof.Code, § 11500 et seq. 

Santa Clara County Contractors & Home- 

builders Ass'n v. City of Santa Clara, 43 
Cal.Rptr. 86, 232 Cal.App.2d 564. 


Cal.App. 1 Dist. 1964. | Subdivision Map 
Act and ordinances passed in conformity with it 
have several salutary purposes, such as regulat- 
ing and controlling design and improvement of 
subdivisions with proper consideration for their 
relation to adjoining areas, requiring subdivider 
to install streets and drains, preventing fraud 
and exploitation, and protecting public and pur- 


chaser. West's Ann.Bus. & Prof.Code, 88 11500 
elses 1508) 1535) 
Pratt v. Adams, 40 Cal.Rptr. 505, 229 Cal. 
App.2d 602. 


Cal.App. 2 Dist. 1980. Thrust of statutory 
scheme embodied in state planning and zoning 
law is to insure that decisions made by local 
governmental entities, which affect future 
growth of their communities, will be the result 
of considered judgment in which due consider- 
ation is given to the various interrelated ele- 
ments of community life; however, local control 
is at the heart of the process. West's Ann.Gov. 
Code, 8§ 6500 et seq., 65040.2, 65302(c), 65860, 
66473.5, 66479; West's Ann.Health & Safety 
Code, § 50459. 

Bownds v. City of Glendale, 170 Cal.Rptr. 

342, 113 Cal.App.3d 875. 


Cal.App. 2 Dist. 1967. The rights of an 
owner or occupier of property to the use of his 
property must be subordinated to the public 
good, and control and restrictions as to use are 
subject only to the constitutional limitations 
which are imposed upon the legislative body. 

City of Long Beach v. California Lambda 

Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
ZA RSG oe) 


Cal.App. 4 Dist. 1957. The purpose of the 
Subdivision Map Act is to provide for the regu- 
lation and control of the design and improve- 
ment of a subdivision with a proper consider- 
ation of its relation to adjoining areas. West's 
Ann.Bus. & Prof.Code, § 11500 et seq. 

Kelber v. City of Upland, 318 P.2d 561, 155 

Cal.App.2d 631. 


Atty.Gen. 1980. The legislature, with the 
passage of the Coastal Act of 1976 West’s Ann. 
Public Resources Code, § 30000 et seq. which 
provides land use planning for the coastal zone 
of the state, as delegated to the California coast- 
al commission, and regional commissions dur- 
ing their existence, discretion to prohibit devel- 
opment in a flood plain only if such prohibition 
will minimize risk to life and property in an 
area of high flood hazard and the proposed 
development itself is in the high flood hazard 
area. 


80-105, 63 Op.Atty.Gen. 657. 


Law Rev. 1966. Power of cities to regulate 
subdivisions, John Paul Hanna. 
6 Santa Clara L. 180. 


Law Rev. 1960. The language of zoning 
ordinances: reasons for complexity thereof and 
suggested means of improving same. 

46 A.B.AJ. 434. 


For legislative history of cited statutes, see West's Annotated California Codes 
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<4. Zoning power in general. 


Library references 
C.J.S. Zoning and Land Planning 8§ 3, 5-7, 
LORS: 


Cal.App. 1 Dist. 1998. Landowner does 
not have unfettered right to develop its property 
in any manner it chooses, but must conform: to 
reasonable regulations. 

Milagra Ridge Partners, Ltd. v. City of Paci- 

fica, 72 Cal.Rptr.2d 394, 62 Cal.App.4th 
108, review denied. 


Cal.App. 1 Dist. 1977. Where city had 
adopted no valid general plan or valid local 
open-space plan and thus had no open-space 
plan, city could not take any action to acquire, 
regulate or restrict open-space land or approve 
subdivision map. West’s Ann.Gov.Code, 
8§ 65560-65570, 65567. 

Save El Toro Assn. v. Days, 141 Cal.Rptr. 

282, 74 Cal.App.3d 64. 


Cal.App. 1 Dist. 1966. Creation of a zone 
is a legislative act entrusted to the board of 
supervisors and neither the zoning administra- 
tor nor board is empowered to review or amend 
the legislative decision. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Cal.App. 1 Dist. 1962. Enactment of zon- 
ing ordinance is purely legislative act and gov- 
ernmental function and is to be distinguished 
from granting or denial of variance, conditional 
use permit, or exception to use, all of which call 
for administrative action. 

Tandy v. City of Oakland, 25 Cal.Rptr. 429, 

208 Cal.App.2d 609. 


Cal.App. 1 Dist. 1962. Zoning is municipal 
affair over which charter city has supreme con- 
trol and which lies beyond scope of legislative 
action. 

Fletcher v. Porter, 21 Cal.Rptr. 452, 203 

Cal.App.2d 313. 


Cal.App. 1 Dist. 1958: The police power to 
zone property may not be limited by private 
agreement. 

Griffin v. Marin County, 321 P.2d 148, 157 

Cal.App.2d 507. 


Cal.App. 2 Dist. 1965. Operation of Plan- 
ning Act is optional or permissive with city 
council and formulation of general plan is not 
precondition to exercise of zoning control. 
West's Ann.Gov.Code, §§ 65400-65555. 

O’Loane v. O'Rourke, 42 Cal.Rptr. 283, 231 

Cal.App.2d 774. 


Cal.App. 4 Dist. 1973. Although munici- 
palities have broad powers in zoning matters, 
local zoning powers must be exercised in con- 


formity with the minimum standards prescribed 
by state law. West’s Ann.Gov.Code, § 65850. 
Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


Atty.Gen. 1974. Under the California 
Coastal Zone Conservation Act of 1972 (West's 
Ann.Public Resources Code § 27000 et seq.), the 
permit requirements under West's Ann.Public 
Resources Code § 27400 could rarely be applied 
to development carried out directly by the Unit- 
ed States on federally owned or leased land, but 
if the federal government develops land within 
the permit area which it does not own or lease, 
the Act would usually apply. 

SO073-25, 57 Op.Atty.Gen. 42. 


Atty.Gen. 1974. If a private party develops 
federally owned or leased land in carrying out a 
federal function which is impaired by the per- 
mit provisions of West’s Ann.Public Resources 
Code § 27400, the California Coastal Zone Con- 
servation Act of 1972 (West's Ann.Public Re- 
sources Code § 27000 et seq.) may not be 
applied. 

SO73-25, 57 Op.Atty.Gen. 42. 


Law Rev. 1991. Do state growth manage- 
ment acts make a difference? Local growth 
management measures under different state 
growth policies. Douglas R. Porter. 

24 Loy. L.A. L. Rev. 1015. 


Law Rev. 1984. 
in California. 
4 Cal.Lawyer No. 12, p. 36. 


Building and bargaining 


Law Rev. 1973. Environmental 
statements, zoning and low-cost housing. 
46 So.Cal.L.R. 754. 


impact 


Law Rev. 1973. Zoning by initiative. 
10 C.W.L.R. 105. 


Law Rev. 1970. Opening door to open 
space control. Gerald D. Bowden. 
i Pace lenje46. 1 


Law Rev. 1965. Use of zoning power to 
implement planning in suburban communities. 
12 U.C.L.A.Law R. 856, 863. 


Law Rev. 1960. The language of zoning 
ordinances: reasons for complexity thereof and 
suggested means of improving same. 

46 A.B.A.J. 434. 


Law Rev. 1960. Zoning and the preserva- 
tion of open spaces. 
12 Stan.L.R. 647. 


Law Rev. 1960. Preservation of open 
spaces through scenic easements and greenbelt 
zoning. 


12 Stan.L.R. 638. 


For legislative history of cited statutes, see West's Annotated California Codes 
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5. Source and scope of power. 


Library references 
C.J.S. Zoning and Land Planning §§ 7, 8. 


5.1. —— In general. 


C.A.9 (Cal.) 2000. While local govern- 
ments have a broad power to zone and control 
land use for the benefit of their communities, 
that power must be exercised within constitu- 
tional limits. 

Young v. City of Simi Valley, 216 F.3d 807, 

certiorari denied 121 S.Ct. 844, 148 
L.Ed.2d 723. 


Cal. 1983. Ordinance requiring special- 
use permit for conversion of apartment complex 
to stock cooperative form of ownership enacted 
after effective date of amendment making stock 
cooperative conversions subject to the Subdivi- 
sion Map Act was necessarily enacted pursuant 
to that Act rather than under other statutory 
authority and, consequently, as an application 
for a public report from the Department of Real 
Estate had been made before July 1, 1979, and 
application fee paid, the ordinance was inappli- 
cable to the project under the Act’s grandfather 
clause. West's Ann.Cal.Gov.Code § 66424; St. 
1979, c. 1192, § 8(b). 

Shelter Creek Development Corp. v. City of 

Oxnard, 669 P.2d 948, 195 Cal.Rptr. 361, 
34 Cal.3d 733. 


Cal.App. 1 Dist. 1995. While local authori- 
ty to zone is recognized, it is not limitless. 
Big Creek Lumber Co. v. County of San 
Mateo, 37 Cal.Rptr.2d 159, 31 Cal. 
App.4th 418, rehearing denied, and re- 

view denied. 


Cal.App. 1 Dist. 1984. One source of zon- 
ing power of local entities is ‘“home rule”’ provi- 
sion of State Constitution. West’s Ann.Cal. 
Const. Art. 11, § 7. 

Wesley Investment Co. v. County of Alame- 

da, 198 Cal.Rptr. 872, 151 Cal.App.3d 


672. 
Cal.App. 1 Dist. 1976. Regional Coastal 
Zone Conservation Commission’s planning 


function, which entails formulation of rules by 
way of planning for future uses of coastal zone 
to be applied in all future cases, is quasi- 
legislative function. West's Ann.Public Re- 
sources Code, §§ 27300, 27320. 
Davis v. California Coastal Zone Conserva- 
tion Com., 129 Cal.Rptr. 417, 57 Cal. 
App.3d 700. 


Cal.App. 1 Dist. 1963. San Bruno is a gen- 
eral law city and, as such, acquires its zoning 
power solely from Government Code. West's 
Ann.Gov.Code, §§ 34102, 65653. 

Williams v. City of San Bruno, 31 Cal.Rptr. 

854, 217 Cal.App.2d 480. 


Cal.App. 2 Dist. 2001. A city’s zoning pow- 
ers are broad and courts must defer to legisla- 
tive judgments where the validity of a zoning 
ordinance is fairly debatable. 

Coalition Advocating Legal Housing Op- 
tions v. City of Santa Monica, 105 Cal. 
Rptr.2d 802, 88 Cal.App.4th 451, as mod- 
ified on denial of rehearing. 


Cal.App. 2 Dist. 1997. Standards by which 
zoning administrative body operates can be 
vague, due to need of government in large 
urban areas to delegate broad discretionary 
power to administrative bodies if community's 
zoning business is to be done without paralyz- 
ing legislative process. West's Ann.Cal.Gov. 
Code § 65901. 

E.W.A.P., Inc. v. City of Los Angeles, 65 

Cal.Rptr.2d 325, 56 Cal.App.4th 310, re- 
hearing denied, and review denied. 


Cal.App. 2 Dist. 1983. Power to adopt sup- 
plementary ordinances or regulations pursuant 
to Subdivision Map Act may be implied, where 
not expressly granted, as long as provision at 
issue reasonably relates to purposes of the Act; 
moreover, power need not be exercised by spe- 
cific enactment of ordinance or promulgation of 
a _ regulation. West's Ann.Cal.Gov.Code 
8§ 66410-66499.37. 

Soderling v. City of Santa Monica, 191 

Cal.Rptr. 140, 142 Cal.App.3d 501. 


Cal.App. 2 Dist. 1960. The Subdivision 
Map Act authorizes local ordinances relating to 
matters covered by the act. West’s Ann.Bus. & 
Prof.Code, §§ 11500-11628. 

Longridge Estates v. City of Los Angeles, 6 

Cal.Rptr. 900, 183 Cal.App.2d 533. 


Cal.App. 3 Dist. 1978. It is the legislature 
that must strike the proper balance between 
economic and environmental gains and losses 
attendant upon zoning and rezoning. 

Sierra Terreno v. Tahoe Regional Planning 

Agency, 144 Cal.Rptr. 776, 79 Cal.App.3d 
439, certiorari denied 99 S.Ct. 1497, 440 
US, 05.59). koa2d.7.7.0, 


Cal.App. 4 Dist. 1989. State land use plan- 
ning and zoning law leaves wide discretion to 
local government not only to determine con- 
tents of its land use plans, but to choose how to 
implement those plans. 

Building Industry Assn. v. Superior Court, 

259 Cal.Rptr. 325, 211 Cal.App.3d 277, 
rehearing denied, modified, and review 


denied. 


Cal.App. 4 Dist. 1957. A municipality may 
adopt local ordinances as defined in the Subdi- 
vision Map Act when such local ordinances are 
supplemental to the Act and bear a reasonable 
relation to the purposes and requirements of the 
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Act. West’s Ann.Bus. & Prof.Code, § 11500 et 

seq. 

Kelber v. City of Upland, 318 P.2d 561, 155 
Cal.App.2d 631. 


Cal.App. 5 Dist. 1998. The Planning and 
Zoning Law establishes the authority of most 
local government entities to regulate the use of 
land. West’s Ann.Cal.Gov.Code § 65000 et seq. 

Gonzalez v. County of Tulare, 76 Cal. 

Rptr.2d 707, 65 Cal.App.4th 777. 


Atty.Gen. 1975. Local governments pos- 
sess the powers necessary, under the Subdivi- 
sion Map Act, to set general types of condomini- 
um conversion restrictions to prevent major 
displacement of tenants, scarcity of rental units, 
the diminishing or defeating of master plan 
concepts or to require approval by existing 
tenants and the requirement for certain occu- 
pancy rates. 

CV 74-133, 58 Op.Atty.Gen. 41. 


Atty.Gen. 1958. Under Fresno County 
Charter which limits authority in respect to 
zoning to general law and general law pre- 
empts entire field of legislation, setting forth 
comprehensive scheme aimed at vesting in 
planning commission, department or local legis- 
lative body only right to initiate proceedings 
essential to valid zoning ordinances, or the 
amending thereof, restrictions not set forth in 
general law concerning consent of property 
owners as condition precedent to reclassifica- 
tion of zones may not be written into amending 
zoning ordinance. Const. art. 11, § 11; Gov. 
Code, 8§ 65304, 65460, 65505, 65508, 65511, 
65600, 65603, 65656, 65800, 65804. 

58-120, 32 Op.Atty.Gen. 145. 


<6. —— Police power. 


C.A.9 (Cal.) 1982. Within certain limits, 
zoning is a valid exercise of police power and, 
under some circumstances notwithstanding 
First Amendment, zoning power may extend to 
places dealing in that which is sexually explicit 
but not adjudged to be obscene. U.S.C.A.Const. 
Amend. 1. 

Kuzinich v. Santa Clara County, 689 F.2d 

1345. 


Cal. 1976. Land use regulations, such as 
California Coastal Zone Act of 1972, involve 
exercise of state’s police power. West's 
Ann.Public Resources Code, § 27000 et seq. 

Avco Community Developers, Inc. v. South 

Coast Regional Com., 553 P.2d 546, 132 
Cal.Rptr. 386, 17 Cal.3d 785, appeal dis- 
missed, certiorari denied 97 S.Ct. 1089, 
429 U.S. 1083, 51 L.Ed.2d 529. 


Cal. 1953. Comprehensive zoning by mu- 
nicipal corporations is a legitimate exercise of 
police power. 

Beverly Oil Co. v. City of Los Angeles, 254 

P.2d 865, 40 Cal.2d 552. 


Cal.App. 1 Dist. 1995. Land use regula- 
tions involve use of police power, and local 
government may not contract away its right to 
exercise that power in the future. West's Ann. 
Cal.Gov.Code §§ 65000-66499.58. 

Alameda County Land Use Assn. v. City of 
Hayward, 45 Cal.Rptr.2d 752, 38 Cal. 
App.4th 1716, rehearing denied, and re- 
view denied. 


Cal.App. 1 Dist. 1990. Generally, adoption 
of zoning ordinances or land use plan is matter 
within police power of state and its subdivi- 
sions. 

Terminals Equipment Co. v. City and Coun- 

ty of San Francisco, 270 Cal.Rptr. 329, 
221 Cal.App.3d 234, review denied. 


Cal.App. 1 Dist. 1972. Zoning regulations 
are valid exercise of police power. 
Turner v. County of Del Norte, 
Rptr. 93, 24 Cal.App.3d 311. 


101 Cal. 


Cal.App. 1 Dist. 1958. A zoning ordinance 
falls within the classification of police measures. 
Town of Atherton v. Superior Court In and 
For San MateoCounty, 324 P.2d 328, 159 
Cal.App.2d 417. 


Cal.App. 2 Dist. 2000. The power to enact, 
modify, and amend zoning and other land use 
regulations constitutes a part of a county’s po- 
lice power. 

Santa Margarita Area Residents Together v. 

San Luis Obispo County, 100 Cal.Rptr.2d 
740, 84 Cal.App.4th 221, rehearing de- 
nied, and review denied. 


Cal.App. 2 Dist. 1999. Land use regulation 
is an exercise of a city’s inherent police power, 
which must always be reposed somewhere. 
West's Ann.Cal. Const. Art. 11, § 7. 

City of Burbank v. Burbank-Glendale-Pasa- 

dena Airport Authority, 85 Cal.Rptr.2d 
28, 72 Cal.App.4th 366, rehearing denied, 
and review denied. 


Cal.App. 2 Dist. 1999. Zoning ordinances 
are enacted by municipalities through the exer- 
cise of their police power. 

Teachers Ins. & Annuity Assn. v. Furlotti, 

83 Cal.Rptr.2d 455, 70 Cal.App.4th 1487. 


Cal.App. 2 Dist. 1984. Zoning is a function 
of the police power of the state. 
Riggs v. City of Oxnard, 201 Cal.Rptr. 291, 
154 Cal.App.3d 526. 


Cal.App. 2 Dist. 1981. The ‘‘police power’’ 
is the inherent reserved power of the state to 
subject individual rights to reasonable regula- 
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tions for the general welfare and includes the 
area of land use and development. West's Ann. 
Gov.Code, § 65970 et seq. 
Trent Meredith, Inc., v. City of Oxnard, 170 
Cal.Rptr. 685, 114 Cal.App.3d 317. 


Cal.App. 2 Dist. 1980. When zoning ordi- 
nances are reasonable in object and not arbi- 
trary in operation, they are within the legitimate 
exercise of the police power. 

Walnut Properties, Inc. v. City Council, 161 
Cal.Rptr. 411, 100 Cal.App.3d 1018, cer- 
tiorari denied 101 S.Ct. 109, 449 U.S. 
836, 66 L.Ed.2d 42. 


Cal.App. 2 Dist. 1967. Zoning legislation 
represents exercise of police power by legisla- 
tive body and every intendment is in favor of its 
validity and it is presumed that measure is 
justified under police power and adapted to 
promote the public health, safety, morals and 
general welfare. 

Sommers v. City of Los Angeles, 62 Cal. 

Rptr. 523, 254 Cal.App.2d 605. 


Cal.App. 2 Dist. 1960. Zoning laws are an 
exercise of the police power. 
Adler v. City Council of City of Culver City, 
7 Cal.Rptr. 805, 184 Cal.App.2d 763. 


Cal.App. 2 Dist. 1954. Zoning laws are en- 
acted in the exercise of the police power. 
City of Los Angeles v. Gage, 274 P.2d 34, 
127 Cal.App.2d 442. 


Cal.App. 3 Dist. 2000. A city’s power to 
enact zoning regulation derives from the police 
power and, as such, zoning regulations must be 
reasonably necessary and reasonably related to 
the health, safety, morals, or general welfare of 
the community. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


Cal.App. 3 Dist. 1969. County zoning reg- 
ulations are manifestation of local police power 
conferred by constitution, not an exercise of 
authority delegated by statute. West’s Ann. 
Const. art. 11, § 11. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 4 Dist. 1982. Land use restriction 
is a traditional exercise of state’s police power 
to provide for public health, safety and general 
welfare; normally implemented by local gov- 
ernment acting as an arm of the state, zoning 
ordinances are generally viewed as a matter of 
local concern. 

City of Del Mar v. City of San Diego, 183 

Cal.Rptr. 898, 133 Cal.App.3d 401. 


Cal.App. 4 Dist. 1981. A zoning ordinance 
is a legitimate exercise of police power. 
City of Imperial Beach v. Escott, 171 Cal. 
Rptr. 197, 115 Cal.App.3d 134. 


Cal.App. 4 Dist. 1973. Power of general 
law cities and counties to zone is derived from 
the broad police powers conferred on them by 
the State Constitution; it is not a power be- 
stowed by the legislature. West’s Ann.Gov. 
Code, §§ 65800, 65801; West’s Ann.Const. art. 
LHe S27: 

Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


Cal.App. 4 Dist. 1956. Comprehensive 
zoning is a legitimate subject for legislative 
consideration under the police power, and zon- 
ing ordinances which are reasonable in object 
and not arbitrary in operation constitute a valid 
exercise of that power. 

City of La Mesa v. Tweed & Gambrell 

Planing Mill, 304 P.2d 803, 146 Cal. 
App.2d 762. 


Cal.App. 4 Dist. 1954. Zoning is inherent 
in police power, and comprehensive zoning is 
valid. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


A county has power to enact zoning ordi- 
nances, where its charter expressly confers on 
its legislative body all police powers vested in 
municipalities by Constitution. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


The police power, as evidenced by zoning 
regulations, acts not only negatively to suppress 
offensive uses of property, but affirmatively to 
promote public welfare. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


Law Rev. 1977. Scope of the police power 
to zone. 
65 C.L.R. 428. 


Law Rev. 1970. Taking or damaging by 
police power: Inverse condemnation criteria, 
Arvo Van Alstyne. 

44 So.Cal.L.R. 1. 


7. Constitutional and statutory provisions. 


Library references 
C.J.S. Zoning and Land Planning §§ 8, 22. 


7.1. —— In general. 


C.D.Cal. 1993. City has constitutional 
power to enforce zoning regulations, so long as 
they are designed to further substantial govern- 
ment interest that is unrelated to suppression of 
freedom of expression. U.S.C.A. Const.Amend. 
ile 

Dease v. City of Anaheim, 826 F.Supp. 336. 


Cal. 1985. Purpose of School Facilities Act 
[West’s Ann.Cal.Gov.Code § 65970 et seq.] is to 
encourage local school districts to identify, and 
local governments to deal with, effects of resi- 
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dential development on school facilities and to 
provide local government with new and im- 
proved methods to cope with effects of such 
development within reasonable period of time 
and on short-term basis. West’s Ann.Cal.Gov. 
Code 88 65970-65971. 
Candid Enterprises, Inc. v. Grossmont Un- 
ion High School Dist., 705 P.2d 876, 218 
Cal.Rptr. 303, 39 Cal.3d 878. 


Law Rev. 1991. Do state growth manage- 
ment acts make a difference? Local growth 
management measures under different state 
growth policies. Douglas R. Porter. 

24 Loy. L.A. L. Rev. 1015. 


Law Rev. 1988. Direct democracy in land 
use planning: The state response to Eastlake. 
Jon E. Goetz. 

1OPactie le Je793: 


Law Rev. 1983. A legislative mandate for 
more housing. 
(July-August 1983) 6 Los Angeles Lawyer 
34. 


Law Rev. 1976. Implementing the coastal 
plan: A new test for the concept of state con- 
trol. Milton R. Schroeder. 

49 So.Cal.L.R. 772. 


Law Rev. 1976. Hurdles in the path of 
coastal plan implementation. Gerald Bowden. 
49 So.Cal.L.R. 759. 


Law Rev. 1976. Economics of the Califor- 
nia Coastal Plan. M. Bruce Johnson. 
49 So.Cal.L.R. 749. 


Law Rev. 1976. The awkward economics 
of coastal planning. Dean J. Misczynski. 
49 So.Cal.L.R. 737. 


Law Rev. 1976. Commentary on proposed 
California Coastal Plan. Robert C. Ellickson. 
49 So.Cal.L.R. 715. 


Law Rev. 1976. The 
Plan. 
49 So.Cal.L.R. 710. 


California Coastal 


Law Rev. 1972. Innovative land regulation 
and comprehensive planning. 
13 Santa Clara L. 182. 


8. —— Validity of statutes. 


C.A.9 (Cal.) 1997. California statutory 
amendment that expressly exempted county 
from prohibition against age-based discrimina- 
tion in zoning and endorsed county's aged- 
based zoning ordinances, apparently enacted in 
response to district court order permanently 
enjoining county's enforcement of its aged- 
based zoning laws, was not invalid; amendment 
was proper legislative response to court ruling 
on issue of state statutory law with which legis- 


lature formally disagreed, and did not itself 


“zone or reimpose zoning” in violation of state 
constitutional provision conferring zoning au- 
thority on local government. West's Ann.Cal. 
Const. Art. 11, § 7; West’s Ann.Cal.Gov.Code 
§ 65008(a), (e)(1). 
Gibson by Gibson v. County of Riverside, 
LS 2UE RS ator 


C.D.Cal. 1993. Ordinance prohibiting op- 
eration of adult entertainment business (AEB) 
without conditional use permit (CUP) was an 
unconstitutional prior restraint, insofar as ordi- 
nance placed unconstitutional level of substan- 
tive discretion in hands of city officials by re- 
quiring city planning commission to find that 
proposed use would not be detrimental to 
‘Deace, health, safety, and general welfare” of 
the area. U.S.C.A. Const.Amend. 1. 

Dease v. City of Anaheim, 826 F.Supp. 336. 


Ordinance prohibiting operation of adult 
entertainment business (AEB) without condi- 
tional use permit (CUP) was not unconstitution- 
ally vague; term “‘any lot zoned for residential 
use’’ necessarily included all residential areas, 
regardless of whether they were located within 
the city, and “‘any other Adult Entertainment 
Business as defined in * * * this chapter’’ only 
included those AEBs that were licensed as such 
by the city. U.S.C.A. Const.Amend. 1. 

Dease v. City of Anaheim, 826 F.Supp. 336. 


N.D.Cal. 1981. The California Coastal Act 
of 1976, which contained public access and 
aesthetic considerations, did not unconstitution- 
ally take property for public use without just 
compensation, nor did it deny a property owner 
due process or equal protection. West's Ann. 
Cal.Pub.Res.Code § 3000 et Seq.; 
U.S.C.A.Const.Amends. 5, 14. 

Sea Ranch Ass'n v. California Coastal Com- 

mission, 527 F.Supp. 390, vacated 102 
S.Ct. 622, 454 U.S. 1070, 70 L.Ed.2d 606, 
on remand 552 F.Supp. 241. 


N.D.Cal. 1973. State Planning and Zoning 
Law, which looks towards solutions for urban- 
suburban housing problems, did not validate 
due process and equal protection claims of 
persons challenging zoning ordinance which 
had effect of precluding low income housing in 
city. West's Ann.Cal.Gov.Code, § 65000 et seq. 

Ybarra v. Town of Los Altos Hills, 370 

F.Supp. 742, affirmed 503 F.2d 250. 


Cal. 1976. California Coastal Zone Con- 
servation Act of 1972 was not invalid as consti- 
tuting the taking of private property for public 
use without just compensation or because, since 
Act was initiative measure, it deprived subdivi- 
sion developer of property rights without notice 
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and hearing. West's Ann.Public Resources 
Code, § 27000 et seq. 

Avco Community Developers, Inc. v. South 
Coast Regional Com., 553 P.2d 546, 132 
Cal.Rptr. 386, 17 Cal.3d 785, appeal dis- 
missed, certiorari denied 97 S.Ct. 1089, 
429 U.S. 1083, 51 L.Ed.2d 529. 


Cal. 1971. Statute approving Tahoe Re- 
gional Planning Compact which provides for 
planning, conservation and resource develop- 
ment essential to accommodate a growing pop- 
ulation within region and imposes duty upon 
counties to pay to Tahoe Regional Planning 
Agency amounts of money respectively allotted 
to them by Agency as being necessary to sup- 
port its activities is a regional, rather than local, 
concern and is not violative of former and 
present provisions of Constitution conferring 
upon specified local governmental bodies broad 
powers over purely local affairs, nor does it 
constitute a denial of equal protection nor an 
unlawful delegation of legislative power. 
West's Ann.Gov.Code, §§ 66801; West’s Ann. 
sonst cart i. Oo dd, 21 < art. 11 So*7, 11 art, 
13, § 37, U.S.C.A.Const. Amend. 14. 

People ex rel. Younger v. County of El 

Dorado, 487 P.2d 1193, 96 Cal.Rptr. 553, 
5 Cal.3d 480. 


Cal. 1971. Within statute requiring subdi- 
vider to dedicate land or pay fees for park and 
recreational purposes, subdivision providing 
that city or county must specify when develop- 
ment of the facilities will begin is not unconsti- 
tutional on theory that it is arbitrary delegation 
of power to local governmental body and denial 
of due process and equal protection. West's 
Ann.Bus. & Prof.Code, § 11546(f). 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
30 L.Ed.2d 159. 


Within statute requiring subdivider to dedi- 
cate land or pay fees for park and recreational 
purposes, subdivision providing that only pay- 
ment of fees may be required for subdivision 
containing 50 parcels or less does not unconsti- 
tutionally discriminate against owners who sub- 
divide into more than 50 parcels, since value of 
land taken or amount of fee exacted are fixed in 
accordance with the same population density 
formula. West's Ann.Bus. &  Prof.Code, 
§ 11546(g). 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
30 L.Ed.2d 159. 


Statute authorizing cities and counties to 
require dedication of land or payment of fees in 
lieu thereof for park or recreational purposes as 
condition to approval of subdivision maps is 
constitutional, notwithstanding contentions, in- 
ter alia, that it violates equal protection and due 
process in that it deprives subdivider of his 
property without just compensation and _ that 
parks and recreational facilities are not so di- 
rectly related to health and safety as to warrant 
dedication requirement. West's Ann.Bus. & 
Prof.Code, § 11546. 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
30°L.Ed.2d 159. 


Ordinance requiring subdivider to dedicate 
land or pay fee in lieu thereof for park or 
recreational purposes was not unconstitutional- 
ly arbitrary in the imposition of fees on popu- 
lation basis, though results might be that de- 
veloper of valuable high-density land would be 
required to pay higher fee, since persons occu- 
pying housing in high-density area may be ex- 
pected to make more use of public recreational 
facilities than persons with larger private 
yards. 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
30 L.Ed.2d 159. 


Cal.App. 1 Dist. 1971. Despite general 
standards in a zoning statute, delegation of 
power to a planning commission or other ad- 
ministrative body is constitutionally valid with 
respect to the granting of a conditional use 
permit. 

Garavatti v. Fairfax Planning Com., 99 Cal. 

Rptr. 260, 22 Cal.App.3d 145. 


Cal.App. 2 Dist. 1986. Statutory scheme 
for review and approval of development pro- 
jects, which established certain mandatory time 
limitations for public entity's consideration of 
development applications, did not violate due 
process for failure to specifically provide for 
hearing and notice to citizens who might be 
adversely affected by development project; it 
was public entity's responsibility to provide no- 
tice and hearing to interested citizens within 
time limitations established by _ statutory 
scheme. West's Ann.Cal.Gov.Code § 65920 et 
seq.; U.S.C.A. Const.Amends. 5, 14. 

Palmer v. City of Ojai, 223 Cal.Rptr. 542, 

178 Cal.App.3d 280, review denied. 
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Cal.App. 2 Dist. 1958. Provisions of the 
Municipal Code of the City of Los Angeles 
authorizing the city council by ordinance to 
change zones established under the comprehen- 
sive zoning plan that such changes may be 
initiated by the city council, and providing for a 
hearing, are not void as an attempted limitation 
upon the power granted by the charter to the 
city council but are valid as an implementation 
of the charter’s provisions. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 


Cal.App. 4 Dist. 1985. Statute [West's 
Ann.Cal.Gov.Code § 65583(c)] requiring city to 
adopt program setting forth five-year schedule 
of actions city is undertaking or intends to 
undertake to implement policies and achieve 
goals and objectives of housing element through 
administration of land use and development 
controls, provision of regulatory concessions 
and incentives, and utilization of appropriate 
federal and state financing and subsidy pro- 
grams when available does not impermissibly 
intrude into matters traditionally reserved to 
cities, given that need for housing is statewide 
concern. West’s Ann.Cal. Const. Art. 11, 8 5. 

Buena Vista Gardens Apartments Assn. v. 

City of San Diego Planning Dept., 220 
Cal.Rptr. 732, 175 Cal.App.3d 289. 


Cal.App. 4 Dist. 1984. Portion of Commu- 
nity Care Facilities Act which proscribes local 
regulation in locating residential care facilities 
serving six or fewer persons and requires that 
such facilities be treated the same as single 
family residences, bears rational relationship to 
legitimate state purpose in providing residential 
facilities, a social problem of statewide rather 
than local concern. West's Ann.Cal.Health & 
Safety Code §§ 1500 et seq., 1566 et seq., 
1566.3; U.S.C.A. Const.Amend. 14. 

McCafrey v. Preston, 201 Cal.Rptr. 252, 154 

Cal.App.3d 422. 


Legislative determination that residential 
care facility with six or fewer persons would be 
treated as single family residence housing single 
family was neither arbitrary nor irrational selec- 
tion of maximum number who could reside in 
residential care facility and yet have that facility 
retain its homelike character and neighborhood 
retain its single family residential character. 
West's Ann.Cal.Health & Safety Code §§ 1500 
etyseqhy lbo6Netysedy el 566.30;)U:SIG-AS Gonst 
Amend. 14. 

McCafrey v. Preston, 201 Cal.Rptr. 252, 154 

Cal.App.3d 422. 


Atty.Gen. 1980. West's Ann.Public Re- 
sources Code, § 30170(f) which provides for the 
adoption of a local coastal program by the 
California coastal commission for certain par- 


cels of land in the vicinity of Batiquitos Lagoon 
within the city of Carlsbad, is constitutional. 
80-401, 63 Op.Atty.Gen. 675. 


Law Rev. 1969. Tight little islands: Exclu- 
sionary zoning, equal protection, and the indi- 


gent. 
21 Stan.L.R. 767. 


Law Rev. 1966. Validity rules concerning 


public zoning and private covenants. 
39 So.Cal.L.R. 409. 


¢=9. —— Construction of statutes in general. 


Cal.App. 1 Dist. 1970. Purpose of statute 
providing that formal rules of evidence or pro- 
cedure which must be followed in court shall 
not be applied in zoning matters is to terminate 
recurrence of judicial decisions invalidating lo- 
cal zoning proceedings for technical procedural 
omissions. West’s Ann.Gov.Code, § 65801. 

City of Sausalito v. County of Marin, 90 

Cal.Rptr. 843, 12 Cal.App.3d 550. 


Cal.App. 3 Dist. 1969. In their intrinsic 
character and by express declaration, state laws 
on county and city zoning are designed as 
standardizing limitations over local zoning 
practices, not as specific grants of authority to 
legislate. West's Ann.Gov.Code, § 65800. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 4 Dist. 1984. Primary purpose of 
Community Care Facilities Act provisions which 
require residential care facilities serving six or 
fewer persons to be treated the same as single 
family residences under local regulations is to 
move people out of institutions into “normal” 
family-like surroundings, not to move institu- 
tions into residential neighborhoods. West's 
Ann.Cal.Health & Safety Code §§ 1566 et seq., 
1566.3. 

McCafrey v. Preston, 201 Cal.Rptr. 252, 154 

Cal.App.3d 422. 


<10. —— Retroactive operation. 


C.D.Cal. 1990. Amendment to California 
Subdivision Map Act indicating that develop- 
ment moratorium exists to extend development 
entitlement any time during which condition 
requiring acquisition of real property from pub- 
lic agency cannot be satisfied because agency 
refuses to convey property applies retroactively 
to tentative maps approved prior to amend- 
ment’s effective date of January 1, 1989, but 
does not apply to maps that expired prior to 
that date. West's Ann.Cal.Gov.Code 
8§ 66452.6, 66452.6(f), (f(1). 

In re Eastport Associates, 114 B.R. 686, 

affirmed 935 F.2d 1071, rehearing de- 
nied. 


Cal. 1983. Even if new statute was intend- 
ed to limit city’s general authority to impose 
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fees on anyone other than subdivider, statute 
would apply prospectively, and would not ex- 
cuse nonpayment of local appeal fee which was 
valid when imposed. West's Ann.Cal.Gov.Code 
§ 66452.5(e). 
Sea & Sage Audubon Society, 
ning Com., 668 P.2d 664, 
357, 34 Cal.3d 412. 


Inc. v. Plan- 
194 Cal.Rptr. 


Cal.App. 1 Dist. 1992. Statute requiring 
that city or county enacting growth control 
ordinance bear burden of proof that ordinance 
is necessary for protection of public health, 
safety, or welfare of its population in any action 
challenging validity of ordinance was not retro- 
active as applied to city ordinance, which was 
enacted before effective date of statute, imple- 
menting city charter amendment prohibiting 
construction of new multiple dwelling units; 
statute addressed conduct of trials and did not 
change legal consequences of parties’ past con- 
duct. West's Ann.Cal.Evid.Code § 669.5. 

Murphy v. City of Alameda, 14 Cal.Rptr.2d 

329, 11 Cal.App.4th 906, review denied. 


Even assuming application of statute, re- 
quiring that city or county enacting growth 
control ordinance bear burden of proof of ne- 
cessity of ordinance, to city ordinance, which 
was enacted before effective date of statute and 
which implemented city charter amendment 
adopted by initiative prohibiting construction of 
new multiple dwelling units, was retroactive, 
Legislature intended statute to apply retroac- 
tively; by expressly declaring that statute should 
not apply only to certain ordinances adopted by 
initiative or referendum adopted prior to its 
effective date, Legislature impliedly indicated 
that statute should apply to all other ordi- 
nances. West's Ann.Cal.Evid.Code § 669.5. 

Murphy v. City of Alameda, 14 Cal.Rptr.2d 

329, 11 Cal.App.4th 906, review denied. 


Cal.App. 1 Dist. 1976. Developer who 
claims to be exempt from Coastal Zone Conser- 
vation Act permit requirements by reason of 
vested right to develop property must claim 
exemption on that basis and where developer 
fails to seek such determination, but instead 
elects to apply only for permit, he cannot later 
assert existence of vested right to development, 
iy developer waives his right to claim that 
a right exists. West's Ann.Code Civ.Proc. 


§ 1094.5. 
Davis v. California Coastal Zone Conserva- 
tion Com., 129 Cal.Rptr. 417, 57 Cal. 
App.3d 700. 


Cal.App. 1 Dist. 1970. Statute providing 
that formal rules of evidence or procedure 
which must be followed in court shall not be 
applied in zoning matters was intended to oper- 
ate in all cases not reduced to final judgment at 


time of its passage. 
§ 65801. 
City of Sausalito v. County of Marin, 90 
Cal.Rptr. 843, 12 Cal.App.3d 550. 


Cal.App. 2 Dist. 1993. Application — of 
amendment to Subdivision Map Act providing 
automatic extensions to file final subdivision 
maps to developers who must spend large sums 
of money as condition of approval of tentative 
map and who filed phased final map before 
tentative map would otherwise expire, to map 
initially approved before amendment’s effective 
date was not retroactive, where map was still 
valid when amendment went into effect. West’s 
Ann.Cal.Gov.Code §§ 66410 et seq., 66452.6(a, 
e)! 

California Country Club Homes Assn. v. 

City of Los Angeles, 22 Cal.Rptr.2d 917, 
18 Cal.App.4th 1425. 


Cal.App. 4 Dist. 1975. Under Coastal Zone 
Conservation Act of 1972, permit procedure is 
to assure that purposes of Act are not impaired 
during period in which plan is in process of 
formulation. West's Ann.Public Resources 
Code, 88 27104, 27302, 27400, 27420. 

Klitgaard & Jones, Inc. v. San Diego Coast 

Regional Com., 121 Cal.Rptr. 650, 48 
Cal.App.3d 99. 


Atty.Gen. 1962. 1961 Amendment to 
(West's Ann.) Gov.Code, § 65806, relating to 
adoption, duration, and extensions of temporary 
zoning ordinances, do not have retroactive ef- 
fect. 

61-254, 39 Op.Atty.Gen. 241. 


€11. Matters subject to regulation. 


West's Ann.Gov.Code, 


Library references 


C.J.S. Zoning and Land Planning 88 46, 48, 
Sa\y Vor ol OMovllts 


11.1. —— In general. 


N.D.Cal. 1980. Postal Service, as an agen- 
cy of the United States, need not comply with 
local ordinances, including zoning ordinances, 
to the extent that they are in conflict with 
federal law. 

Stewart v. U. S. Postal Service, 508 F.Supp. 


PS: 
S.D.Cal. 1998. Coastal Zone Management 
Act (CZMA) was enacted by Congress to clearly 


encourage wise use of coastal resources through 
adoption of state coastal plans. Coastal Zone 
Management Act of 1972, § 302 et seq., as 
amended, 16 U.S.C.A. § 1451 et seq. 
California Coastal Com’n  v. 
F.Supp.2d 1106. 


Cal.App. 1 Dist. 1989. University did not 
violate the Alquist-Priolo Act by approving stu- 
dent housing project which was to be located 
partly over earthquake fault trace; substantial 
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evidence supported conclusion that trace was 
inactive within Holocene time. West's Ann.Cal. 
Pub.Res.Code §§ 2621-2630. 
Better Alternatives for Neighborhoods v. 
Heyman, 260 Cal.Rptr. 758, 212 Cal. 
App.3d 663, review denied. 


Cal.App. 1 Dist. 1962. Zoning power is 
elastic and capable of expansion to existing 
conditions of modern life. 

National Advertising Co. v. Monterey Coun- 

ty, 27 Cal.Rptr. 136, 211 Cal.App.2d 375. 


Cal.App. 1 Dist. 1958. A city had no right 
to zone against a school district’s right of loca- 
tion of a school site, whether such zoning was 
intended to be temporary or permanent. West's 
Ann.Education Code, 8§ 15005, 15302, 15351- 
15353, 19301, 19302, 19401. 

Town of Atherton v. Superior Court In and 

For San MateoCounty, 324 P.2d 328, 159 
Cal.App.2d 417. 


Cal.App. 1 Dist. 1957. It is property itself 
which is zoned and not any particular interest 
therein, and traffic easement as well as fee is 
subject to zoning. 

City and County of San Francisco v. Safe- 

way Stores, Inc., 310 P.2d 68, 150 Cal. 
App.2d 327, 63 A.L.R.2d 1441. 


Cal.App. 2 Dist. 1981. The subject of over- 
crowding in schools is as appropriate a subject 
for exercise of police power as subject of inade- 
quate open space, parks and recreational facili- 
ties. West’s Ann.Gov.Code, § 65970 et seq. 

Trent Meredith, Inc., v. City of Oxnard, 170 

Cal.Rptr. 685, 114 Cal.App.3d 317. 


Cal.App. 2 Dist. 1954. The police power to 
enact zoning laws is not restricted to the sup- 
pression of nuisances, but includes the regula- 
tion of the use of property to the end that the 
public health, morals, safety and general wel- 
fare may not be impaired or endangered. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


A municipality has the power to establish 
and maintain residential and quasi-residential 
districts, and to exclude therefrom all noncon- 
forming and conflicting uses. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Generally, a zoning ordinance may not op- 
erate immediately to suppress or remove from a 
particular district an otherwise lawful business 
for use already established therein. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Since a legislative body has the power to 
establish residential districts, it has the power to 
make such classification really effective by 
adopting such reasonable regulations as will be 


conducive to the welfare, health, and safety of 
those desiring to live in such district and enjoy 
the benefits thereof. 
City of Los Angeles v. Gage, 274 Pe2desa* 
127 Cal.App.2d 442. 


Cal.App. 4 Dist. 1999. Interim ordinance 
adopted by general law city, prohibiting the 
“Dbrocessing’ of development applications, was 
invalid under governing statutes; Subdivision 
Map Act contained no provisions allowing a city 
to prohibit processing of a subdivision map that 
was complete, ordinance exceeded permissible 
scope of prohibiting ‘“‘uses’’ that might be in 
conflict with a general plan under consider- 
ation, and it was adopted without a required 
finding that ‘‘approval’’ of additional subdivi- 
sions or building permits would pose immediate 
threat to public safety, health, or welfare. 
West’s Ann.Cal.Gov.Code §§ 65858, 66410 et 
seq. 
Building Industry Legal Defense Founda- 

tion v. Superior Court, 85 Cal.Rptr.2d 

828, 72 Cal.App.4th 1410, as modified on 

denial of rehearing, and review denied. 


Cal.App. 4 Dist. 1973. Although building 
codes and zoning regulations are traceable to 
the police power, building codes are designed to 
protect the public welfare from a wholly differ- 
ent standpoint from that of zoning laws; build- 
ing codes deal with the safety and structure of 
buildings; they regulate details of construction, 
use of materials, and electrical, plumbing and 
heating specifications, all contingent on the type 
of occupancy while zoning ordinances regulate 
use of buildings, structures and lands as be- 
tween various purposes, such as the location, 
height, number of stories of buildings and struc- 
tures, the size of lots and open space require- 
ments, etc. West’s Ann.Gov.Code, § 65850; 
West’s Ann.Health & Safety Code, §§ 17910 et 
SCquaL 79225 7958.5. 

Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


Cal.App. 4 Dist. 1973. Signs are subject to 
zoning regulations. 
Bohannan v. City of San Diego, 106 Cal. 
Rptr. 333, 30 Cal.App.3d 416. 


Cal.App. 4 Dist. 1959. Use of property for 
church purposes may be regulated by zoning 
ordinance. U.S.C.A.Const. Amends. 1, 14; 
West's Ann.Const. art. 1, 8§ 4, 10. 

Garden Grove Congregation of Jehovah's 

Witnesses v. City of Garden Grove, 1 
Cal.Rptr. 65, 176 Cal.App.2d 136. 


Cal.App. 4 Dist. 1956. Zoning legislation 
looks to the future and may effect the eventual 
liquidation of nonconforming uses providing the 
method of operation is not unreasonable or 
arbitrary and to this end provisions which pre- 
clude the extension or enlargement of such uses 
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forbid resumption of a use when terminated or 
provide a reasonable time within which the use 
must cease are proper as a valid exercise of the 
police power. 
City of La Mesa v. Tweed & Gambrell 
Planing Mill, 304 P.2d 803, 146 Cal. 
App.2d 762. 


Valid zoning legislation may provide for the 
eventual liquidation of nonconforming uses 
within a prescribed period commensurate with 
the investment involved. 

City of La Mesa v. Tweed & Gambrell 

Planing Mill, 304 P.2d 803, 146 Cal. 
App.2d 762. 


Cal.App. 4 Dist. 1954. The power to zone 
is not limited to protection of established dis- 
tricts, but extends to aid in development of new 
districts. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


The power to zone extends to regulation of 
property uses which do not actually amount to 
nuisances. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


Cal.Super. 1986. Local governments are 
entitled to regulate location of bookstores and 
motion picture theatres which deal with adult 
material. 

People v. Nadeau, 227 Cal.Rptr. 644, 182 

Cal.App.3d Supp. 1. 


Atty.Gen. 1972. Section 131 of Tit. 23 of 
the United States Code (23 U.S.C.A. 8 131), does 
not prohibit a county from adopting zoning 
ordinance removing certain advertising displays 
without payment of compensation, but, a county 
may not adopt ordinance which would result in 
a 10 percent reduction in highway funds to 
which the state would otherwise be entitled 
under the Federal-Aid Highway Act of 1956 (23 
U.S.C.A. § 101 et seq.) 

71-102, 55 Op.Atty.Gen. 1. 


Atty.Gen. 1961. Public improvements con- 
structed by city on land owned by it outside its 
boundaries are not subject to county building 
and zoning ordinances, even though such im- 
provements are financed under Improvement 
Act of 1911, Streets & High.Code, §§ 5000- 
6794, because assessment district established 
under such act has no separate existence, and 
any improvements made are those of city and 
proceedings under Improvement Act are merely 
means of financing them. West's Ann.Gov. 
Code, § 53090; West’s Ann.Streets & High. 
Code, §§ 5100, 5115, 5116, 5117, 5180. 

61-74, 38 Op.Atty.Gen. 156. 


Atty.Gen. 1961. Public improvements con- 
structed by city on city owned land outside city 
limits are not subject to county zoning and 


building ordinances, even though financed by 
assessment district formed under Improvement 
Act of 1911, as found in Street & High.Code, 
§ 5000 et seq. 

61-74, 38 Op.Atty.Gen. 156. 


Law Rev. 1978. 
the urban reserve. 
15 San Diego L.Rev. 1211. 


Open space zoning and 


Law Rev. 1977. Undesirable prior subdivi- 
sion and the inadequacy of traditional zoning 
mechanisms. 

10 U.C.D.Law Rev. 4. 


Law Rev. 1974. Applicability of zoning 
legislation to condominiums. 
6 Southwestern U.L.Rev. 503. 


Law Rev. 1974. Inclusionary ordinances— 
policy and legal issues in requiring private de- 
velopers to build low cost housing. Thomas 
Kleven. 

21 U.C.L.A.Law Rev. 1432. 


Law Rev. 1973. Flood plain zoning in Cal- 
ifornia. 
10 San Diego L.Rev. 381. 


Law Rev. 1972. Zoning: Monopoly effects 
and judicial abdication. Norman Karlin, Ed- 
ward L. Horton and Lee M. Polster. 

4 Southwestern U.L.Rev. 1. 


Law Rev. 1972. Innovative land regulation 
and comprehensive planning. 
13 Santa Clara L. 182. 


Law Rev. 1969. 
uses in coastal waters. 
6 San Diego L.Rev. 365. 


Zoning to protect future 


11.5. —— Maps, plats, or plans. 


Cal. 1994. Literal terms of Subdivision 
Map Act regulate division of land into parcels 
only for purposes of sale, leasing, or financing; 
overall purpose of the act is to regulate subdivi- 
sions. West's Ann.Cal.Gov.Code § 66410 et 
seq. 

Morehart v. County of Santa Barbara, 872 

P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 


Provision of the Subdivision Map Act that 
contiguous parcels are not automatically 
merged by virtue of common ownership if the 
parcels were created under prior law or ‘‘were 
not subject to those provisions at the time of 
their creation’ applies to parcels created by an 
antiquated subdivision map prior to 1893, and 
the provision is not limited to parcels which 
were exempted from the land-division provi- 
sions that were in existence at the time of their 
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creation. West's Ann.Cal.Gov.Code 

§ 66451.10(a). 
Morehart v. County of Santa Barbara, 872 
P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 


725, as modified. 


Subdivision Map Act permits involuntary 
merger of parcels created in violation of then 
applicable laws, regardless of other circum- 
stances, but does not apply to pre-1893 parcels 
which were created when there was not yet any 
land division law to violate. West's Ann.Cal. 
Gov.Code §§ 66451.10(a), 66451.11(b)(2). 

Morehart v. County of Santa Barbara, 872 

P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 


Cal. 1978. County board of supervisors 
properly approved final subdivision map for 
area. Bus. & Prof.Code, 8§ 11526, 11549.5, 
St.1971, p. 2852. 

Youngblood v. Board of Supervisors, 586 

P.2d 556, 150 Cal.Rptr. 242, 22 Cal.3d 
644. 


County is required to approve final map 
which conforms to properly approved tentative 
map if subdivider has complied with all condi- 
tions attached to approval of tentative map, 
even though general plan had been changed 
since time of approval of tentative map so that 
final map does not fully comply therewith. 
West's Ann.Gov.Code, § 66457. 

Youngblood v. Board of Supervisors, 586 

P.2d 556, 150 Cal.Rptr. 242, 22 Cal.3d 
644. 


Cal. 1977. Under Subdivided Lands Act, 
contiguity of land is not required in order to 
constitute subdivision, but if parcels are not 
contiguous, question whether land should be 
treated as one subdivision project depends upon 
whether parcels are grouped in sufficiently re- 
stricted area. West's Ann.Bus. & Prof.Code, 
§§ 11000, 11010, 11018, 11018.1. 

People v. Pacific Land Research Co., 569 

P.2d 125, 141 Cal.Rptr. 20, 20 Cal.3d 10. 


Cal.App. 1 Dist. 1980. The Subdivision 
Map Act establishes general statewide criteria 
for land development planning, and delegates 
authority to cities and counties to regulate de- 
tails of subdivisions; its purpose is to coordi- 
nate planning with community pattern laid out 
by local authorities, and to assure proper im- 
provements are made so the area does not 
become an undue burden on the taxpayer. 
West's Ann.Gov.Code, § 66410 et seq. 

Benny v. City of Alameda, 164 Cal.Rptr. 

776, 105 Cal.App.3d 1006. 


Cal.App. 1 Dist. 1979. Under the Subdivi- 
sion Map Act, no parcels may be sold or devel- 
oped until a local authority approves a subdivi- 


sion map. West's Ann.Gov.Code, 8§ 66410- 
66499. 
Carmel Valley View, Ltd. v. Maggini, 155 


Cal.Rptr. 208, 91 Cal.App.3d 318. 


Cal.App. 1 Dist. 1964. | Twelve property 
owners who did not disclose to court in parti- 
tion action commenced by one owner against 
the other eleven that purpose of the action as to 
circumvent subdivision laws and who were all 
represented by the same counsel and had ob- 
tained judicial approval of referee’s report rec- 
ommending creation of twelve parcels “caused” 
dividing of the land within Subdivision Map Act 
definition of subdivider as one who causes land 
to be divided into subdivision. West's Ann.Bus. 
& Prof.Code, § 11508. 

Pratt v. Adams, 40 Cal.Rptr. 505, 229 Cal. 

App.2d 602. 


Cal.App. 2 Dist. 1980. Under the Subdivi- 
sion Map Act, local governmental body in which 
land is located has power to regulate and con- 
trol design and physical improvement of subdi- 
vision, to require proper consideration of rela- 
tion to adjoining areas, and to adopt enabling 
regulations. West's Ann.Gov.Code, §§ 66410- 
66499.37. 

California Coastal Com. v. Quanta Invest- 

ment Corp., 170 Cal.Rptr. 263, 113 Cal. 
App.3d 579. 


Cal.App. 4 Dist. 1977. Where individual 
who acquired one parcel as his separate proper- 
ty and acquired adjacent parcel with his wife as 
joint tenant transferred his interest in a portion 
of the latter parcel to his wife as separate 
property and subsequently proposed to divide 
the former parcel into four lots, such individual 
was a “‘subdivider’’ within meaning of then 
existing version of Subdivision Map Act. Bus. 
& Prof.Code, § 11508, St.1943, p. 866; West's 
Ann.Gov.Code, § 66423. 

Bright v. Board of Supervisors, 135 Cal. 

Rptr. 758, 66 Cal.App.3d 191. 


Atty.Gen. 1990. Creation by condominium 
plan of a three-dimensional division of airspace 
which is then severed from any ownership inter- 
est in the underlying earth would violate the 
provisions of West’s Ann.Cal.Gov.Code § 66426, 
in the absence of a tentative and final map. 

73 Op.Atty.Gen. 312. 


Atty.Gen. 1990. A condominium project 
consisting of five or more divisions of airspace 
within a previously created three-dimensional 
air cube would constitute a subdivision under 
the terms of West’s Ann.Cal.Gov.Code § 66426 
for which a tentative and final map would be 
required, even though such divisions of airspace 
are not coupled with any ownership interest in 
the earth underlying the airspace. 

73 Op.Atty.Gen. 312. 
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Atty.Gen. 1989. Granting of five or more 
99 year leases to members of a “limited equity 
housing cooperative” does not constitute a sub- 
division of land within the meaning of the 
Subdivision Map Act; such transactions neither 
fall within the general language of West’s Ann. 
Cal.Gov.Code § 66424, nor do they constitute 
the conversion of five or more dwelling units to 
a “‘stock cooperative” through the incorporation 
by reference in § 66424 of the definition of that 
term found in West's Ann.Cal.Bus. & Prof.Code 
§ 11003.2. 

72 Op.Atty.Gen. 248. 


Atty.Gen. 1983. Parcel maps, final maps, 
and soils reports specified in the Subdivision 
Map Act may not be prepared under the di- 
rection of licensed architects. 

66 Op.Atty.Gen. 1. 


Atty.Gen. 1981. Contiguous parcels held 
by the same owner “merge’’ for purposes of the 
Subdivision Map Act if (1) a local ordinance has 
been adopted and the parcels come within the 
minimum size and development criteria, (2) the 
“reversion to acreage” provisions are followed, 
or (3) the general requirements of the Govern- 
ment Code for subdividing (resubdividing) prop- 
erty are satisfied. 

64 Op.Atty.Gen. 549. 


Atty.Gen. 1975. Chapter 1446, Statutes of 
1971, and subsequent legislation regarding land 
splits in part require that a property owner who 
divides his land into four or less parcels must 
submit a parcel map to or seek an exemption 
from the appropriate local governing body or 
advisory agency. Where binding land contracts 
have been entered into resulting in, or as a 
result of, a division of land into four or less 
parcels which division is in full compliance with 
applicable law prior to the effective date of 
Chapter 1446 or prior to the effective dates of 
subsequent legislation relating to land splits, 
that chapter or subsequent legislation has no 
effect on the contracts. 

CV 73-233, 58 Op.Atty.Gen. 393. 


Atty.Gen. 1966. Under Bus. & Prof.Code, 
§ 11535, defining subdivision as not including 
parcels of twenty acres or more which have 
approved access to a maintained public street 
or highway, the term ‘‘approved access’’ means 
that the local governing body must approve the 
potential means of ingress and egress connect- 
ing such parcels to a maintained public street or 
highway. 

65-233, 47 Op.Atty.Gen. 126. 


Atty.Gen. 1965. The exclusion for lots or 
parcels of not less than 160 acres contained in 
Bus. & Prof.Code, § 11000 does not apply to 
out-of-state subdivisions; hence, the Real Estate 
Commission may require compliance with all 


other applicable provisions of the subdivision 
law. 
65-59, 46 Op.Atty.Gen. 72. 


Atty.Gen. 1963. In view of language of 
Bus. & Prof.Code, §8§ 10249 to 10249.2, added 
in 1963, that ‘no person shall in this state sell 
or lease or offer for sale or lease’ and that ‘‘the 
sale or lease of lots or parcels in a subdivision 
situated outside this state shall be governed by 
provisions of art. 6,’’ subdividers of out-of-state 
subdivisions on which public reports have been 
issued prior to September 20, 1963, are re- 
quired to apply for and obtain a permit for 
continued sale of lots or parcels in such subdivi- 
sions after effective date of 1963 legislation. 

63-146, 42 Op.Atty.Gen. 99. 


Law Rev. 1978. The diminishing capacity 
of private-sector developers to meet market 
needs. 

Soo; Callan 202: 


Law Rev. 1974. 
legislative comment. 
5 Pacific L.J. 464. 


Subdivision regulation; 


Law Rev. 1972. Judicial approaches to the 
constitutionality of subdivision exactions. 
23 Hastings L.J. 408. 


Law Rev. 1972. Subdivision exactions in 
California: Expansion of municipal power. 
23 Hastings L.J. 403. 


Law Rev. 1972. Misdirected quest for park 
and recreation space. 
8 C.W.L.R. 254. 


Law Rev. 1972. Birth control for prema- 
ture subdivisions—a legislative pill. 
12 Santa Clara L. 523. 


Law Rev. 1972. A proposal for better re- 
creational subdivision control. 
12 Santa Clara L. 536. 


Law Rev. 1971. Land use and operational 
controls in the planned development. Robert P. 
Lowell, Robert A. Prahl, Lawrence R. Alessio, 
Carlos A. Cazares. 

9 San Diego L.Rev. 28. 


Law Rev. 1962. The Subdivision Map Act. 
13 Hastings L.J. 347. 


12. Factors considered. 


Library references 
C.J.S. Zoning and Land Planning §§ 12, 38. 


C.A.9 (Cal.) 1989. Opinion of area resi- 
dents concerning neighborhood preservation is 
appropriate factor for consideration in zoning 
decisions. 

Nelson v. City of Selma, 881 F.2d 836. 
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Cal. 1972. A nonresident but obviously af- 
fected landowner has standing to contest a 
city’s zoning, and the city owes a nonresident 
adjacent landowner a duty to consider his views 
and the effect of a proposed development upon 
his property. 

Scott v. City of Indian Wells, 492 P.2d 

1137, 99 Cal.Rptr. 745, 6 Cal.3d 541. 


Cal.App. 1 Dist. 1977. There is no require- 
ment that property must be zoned so that subdi- 
vider can develop property for higher economic 
use. 

Brown v. City of Fremont, 142 Cal.Rptr. 46, 
75 Cal.App.3d 141. 


Cal.App. 2 Dist. 1996. Opinion of area res- 
idents concerning neighborhood preservation is 
appropriate factor for consideration in zoning 
decisions. 

Clark v. City of Hermosa Beach, 56 Cal. 
Rptr.2d 223, 48 Cal.App.4th 1152, as 
modified on denial of rehearing, and re- 
view denied, certiorari denied 117 S.Ct. 
(ABO), S20 WES. Miler, Usa ijl! Sg, 


Cal.App. 2 Dist. 1959. Fact that there 
might be drainage from under certain land 
zoned for residential purposes exclusively was 
not a controlling factor in determining whether 
county could, by zoning ordinance, prohibit oil 
drilling on property overlying the oil pool. 

Friel v. Los Angeles County, 342 P.2d 374, 

172 Cal.App.2d 142. 


Cal.App. 2 Dist. 1958. Effect of particular 
zoning upon surrounding properties is to be 
considered by the zoning authorities as are 
existing conditions and probabilities of future 
developments in the area under consideration. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941 359) US.) 436, 3 L.Ed.2d 932. 


Cal.App. 4 Dist. 1982. Statutes do not 
cause overall approval of local coastal program 
to turn on whether specific area targeted for 
development is sensitive .-habitat, marine envi- 
ronment, or other particular area; when devel- 
opment of given region is contemplated, ques- 
tion is effect that development will probably 
have upon areas and species worthy of special 
protection, West's Ann.Pub.Res.Code § 30230. 

City of Chula Vista v. Superior Court, 183 

Cal.Rptr. 909, 133 Cal.App.3d 472. 


Cal.App. 4 Dist. 1981. When two or more 
juxtaposed rights to privacy are in conflict, the 
municipality, through its zoning laws, can legis- 
late to prevent one member of the community in 
exercise of a conceded right of privacy from 
doing harm to others, from infringing upon 
another's equal right to be left alone. 

City of Chula Vista v. Pagard, 171 Cal.Rptr. 

738, 115 Cal.App.3d 785. 


Law Rev. 1977. Transfer of the relevant 
right: a remedy for prior excessive subdivision. 
10 U.C.D.Law Rev. 1. 


Law Rev. 1977. Undesirable prior subdivi- 
sion and the inadequacy of traditional zoning 


mechanisms. 
10 U.C.D.Law Rev. 4. 


Law Rev. 1977. The constitutionality of 
transfer of development rights. 
10 U.C.D.Law Rev. 12. 


Law Rev. 1977. Transfer of development 
rights as reasonable beneficial use of property. 
10 U.C.D.Law Rev. 23. 


Law Rev. 1977. Coastal Commission’s fail- 
ure to consider effect of final build-out of subdi- 
vision. 

17 Santa Clara L.Rev. 493. 


Law Rev. 1974. Growth control in Califor- 
Clark and Grable. 
Space f. J. 70. 


nia. 


Law Rev. 1973. California Supreme Court 
1971-1972—notice to parties outside of city’s 
zoning. 

ONG TRS 97 


Law Rev. 1973. Environmental 
statements, zoning and low-cost housing. 
46 So.Cal.L.R. 754. 


impact 


Law Rev. 1972. Innovative land regulation 
and comprehensive planning. 
13 Santa Clara L. 182. 


Law Rev. 1972. Zoning: Monopoly effects 
and judicial abdication. Norman Karlin, Ed- 
ward L. Horton and Lee M. Polster. 

4 Southwestern U.L.Rev. 1. 


Law Rev. 1967. Some economic implica- 
tions of city planning, Werner Z. Hirsch and 
David L. Shapiro. 

14 U.C.L.A.Law R. 1312. 


Law Rev. 1964. Community 
condominium development. 
30 S0.Cal. LR. 106. 


planning, 


13. Who may exercise power. 


Library references 
C.J.S. Zoning and Land Planning § 10. 


N.D.Cal. 1981. Extension agreement en- 
tered into with the office of planning and re- 
search, which did not allow parcel sizes of less 
than ten acres for property located within pri- 
mary groundwater recharge areas, was not un- 
constitutional, in that laws requiring adoption 
of adequate general plan expressly authorized 


For legislative history of cited statutes, see West’s Annotated California Codes 


44A Cal D 2d—481 


ZONING & PLANNING 13.5 


For references to other topics, see Descriptive-Word Index 


the office of planning and research to impose 
conditions on granting of extensions. 
Blodgett v. Santa Cruz County, 553 F.Supp. 
1090, affirmed 698 F.2d 368. 


Cal.App. 1 Dist. 2001. The electorate has 
referendum power, coextensive with the legisla- 
tive power of the local governing body, to make 
zoning decisions by initiative; such decisions 
reasonably include the decision to prezone or 
the decision not to prezone. 

Merritt v. City of Pleasanton, 107 Cal. 

Rptr.2d 675, 89 Cal.App.4th 1032. 


Cal.App. 2 Dist. 2000. Issues relating to 
the zoning and permitting of establishments 
that sell alcoholic beverages are particularly 
susceptible to regulation by state and local au- 
thorities. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Local agencies may regulate zoning and 
land use activities in general, and in particular 
the location of establishments that sell alcohol. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 3 Dist. 1970. Statute relating to 
local zoning regulations which counties or cities 
may utilize to adopt, administer and implement 
local zoning laws was not applicable to char- 
tered city which had not expressly adopted 
provisions of the statute. West's Ann.Gov.Code, 
§§ 65800 et seq., 65800, 65803, 65903, 65904. 

Lagrutta v. City Council, 96 Cal.Rptr. 627, 

9 Cal.App.3d 890. 


Cal.App. 4 Dist. 1973. Legislative objec- 
tives in enacting statutes providing that cities 
and counties should exercise maximum degree 
of control over local zoning matters and that 
courts should not invalidate local zoning actions 
for nonprejudicial procedural errors, irregulari- 
ties or omissions was to dispel erroneous as- 
sumption that power of general law cities and 
counties to enact zoning regulations is con- 
ferred by statute and to correct notions stem- 
ming from that assumption that any minor 
deviation from the mode prescribed by the State 
Zoning Law is a jurisdictional error which is 
fatal to the zoning action. West's Ann.Gov. 
Code, §§ 65800, 65801. 

Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


Cal.App. 4 Dist. 1954. A county has power 
to enact zoning ordinances, where its charter 
expressly confers on its legislative body all po- 
lice powers vested in municipalities by Constitu- 
tion. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


Atty.Gen. 1974. While a county may not 
establish separate building standards for con- 


struction of cabins or other semi-permanent 
structures in certain zones such as recreational, 
open space, and forest conservation, a county 
may determine that pursuant to Health & Safety 
Code that local conditions make the enforce- 
ment of the construction standards unreason- 
able and therefore inapplicable in a subarea. 
CV 74-159, 57 Op.Atty.Gen. 443. 


Law Rev. 1974. The right of the munici- 
pality to zone. 
6 Southwestern U.L.Rev. 608. 


13.5. Regional or interstate agencies. 


Library references 
C.J.S. Zoning and Land Planning § 10. 


C.A.9 (Cal.) 1977. Although Tahoe Region- 
al Planning Authority had to be considered 
agency of contracting states, it operated under 
aegis of federal law following congressional 
approval of interstate compact and consequent- 
ly, causes of action of property owners, who 
complained that land use ordinance constituted 
inverse condemnation or “‘taking”’ of their prop- 
erty, based on state constitutional provisions 
had to fail since interstate compact, as federal 
law, preempted state law. Tahoe Regional 
Planning Compact, articles I et seq., VI(a), 
West's Ann.Cal.Gov.Code, § 66801, N.R.S. 
212 00S: GAL Constarantelye SalOmmclams. 

Jacobson v. Tahoe Regional Planning Agen- 

cy, 566 F.2d 1353, certiorari granted 
Lake Country Estates, Inc. v. Tahoe Re- 
gional Planning Agency, 98 S.Ct. 2843, 
436 U.S. 943, 56 L.Ed.2d 784, affirmed in 
part, reversed in part 99 S.Ct. 1171, 440 
U.S. 391, 59 L.Ed.2d 401, on remand 474 
F.Supp. 901. 


C.D.Cal. 1978. Before implementation of 
the California Coastal Zone Management Pro- 
gram, issues regarding inter-agency coordina- 
tion and cooperation between federal and state 
agencies were not ripe for disposition. Coastal 
Zone Management Act of 1972, §§ 302 et seq., 
307 as amended 16 U.S.C.A. 88 1451 et seq., 
1456. 

American Petroleum Institute v. Knecht, 

456 F.Supp. 889, affirmed 609 F.2d 1306. 


“Formal adoption by the state’ of the Cali- 
fornia Coastal Management Program was not 
required in the form of submission. Coastal 
Zone Management Act of 1972, 88 302 et seq., 
306 as amended 16 U.S.C.A. 8§ 1451 et seq., 
1455. 

American Petroleum Institute v. Knecht, 

456 F.Supp. 889, affirmed 609 F.2d 1306. 


Atty.Gen. 1994. Two cities and a county 
may not enter into an agreement to amend their 
respective general plans providing for perma- 
nent open space in a particular geographical 
area, with any further amendment to such por- 
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tion of each entity’s general plan not permitted 
to take effect unless parallel amendments are 
adopted by the other two entities. West's Ann. 
Cal. Const. Art. 11, § 7; West’s Ann.Cal.Gov. 
Code § 65358. 

77 Op.Atty.Gen. 13, Jan. 13, 1994. 


Law Rev. 1999. California Counties: Sec- 
ond-Rate Localities or Ready-Made Regional 
Governments? Jared Eigerman. 

26 Hastings Const. L.Q. 621. 


Law Rev. 1976. 
Plan. 
49 So.Cal.L.R. 710. 


The California Coastal 


Law Rev. 1976. Commentary on proposed 
California Coastal Plan. Robert C. Ellickson. 
49 So.Cal.L.R. 715. 


Law Rev. 1976. The awkward economics 
of coastal planning. Dean J. Misczynski. 
49 So.Cal.L.R. 737. 


Law Rev. 1976. Economics of the Califor- 
nia Coastal Plan. M. Bruce Johnson. 
49 So.Cal.L.R. 749. 


Law Rev. 1976. Hurdles in the path of 
coastal plan implementation. Gerald Bowden. 
49 So.Cal.L.R. 759. 


Law Rev. 1976. Implementing the coastal 
plan: A new test for the concept of state con- 
trol. Milton R. Schroeder. 

49 So.Cal.L.R. 772. 


¢=14. Concurrent and conflicting regulations. 
Library references 
C.J.S. Zoning and Land Planning § 11. 


C.A.9 (Cal.) 1985. Congress intended the 
Coastal Zone Management Act not to change 
the status quo with respect to the allocation of 
state and federal power over lands within coast- 
al zone and Congress gave no indication that it 
perceived the status quo as limiting its power 
over such lands. Coastal Zone Management 
Act of 1972, §8§ 302-318, as amended, 16 
U.S.C.A. §§ 1451-1464. © 

Granite Rock Co. vy. California Coastal 

Com’n, 768 F.2d 1077, jurisdiction post- 
poned 106 S.Ct. 1489, 475 U.S. 1094, 89 
L.Ed-2d 891, ‘reversed 107 S:Ct. 1419, 
480 U.S. 572, 94 L.Ed.2d 577. 


C.A.9 (Cal.) 1974. Large-lot zoning ordi- 
nance was not violative of California statute 
requiring towns to adopt housing plans which 
make adequate provision for the housing needs 
of all economic segments of the community. 
West's Ann.Cal.Gov.Code, § 65302. 

Ybarra v. Town of Los Altos Hills, 503 F.2d 

250. 


C.D.Cal. 1985. City’s imposition of 35% 
limitation on number of units in housing devel- 


opment which could be rented to low income 
tenants facially conflicted with subsection of 
California Government Code [West's Ann.Cal. 
Code § 65008(c)] prohibiting discrimination 
against a residential development because de- 
velopment is intended for occupancy by persons 
and families of low and moderate income and 
statute preempted city’s power to impose the 
limitation. 
Keith v. Volpe, 618 F.Supp. 1132. 


E.D.Cal. 1992. State laws that regulate 
zoning, health, and safety, but do not specifical- 
ly refer to ERISA plan, are not preempted by 
ERISA. Employee Retirement Income Security 
Act of 1974, § 514(a), 29 U.S.C.A. § 1144(a). 

In re Seolas, 140 B.R. 266. 


E.D.Cal. 1986. Section of Tahoe Regional 
Planning Agency shore zone ordinance which 
sought to assure that shore zone projects would 
not pose hazards to navigation was not 
preempted by federal law which prohibited cre- 
ation of any obstruction not affirmatively autho- 
rized by Congress, and additionally, even if 
such language preempted and precluded state 
jurisdiction to prevent navigational hazards, 
Congress had approved Tahoe Compact which 
established jurisdiction of regional planning 
agency; thus, conditions imposed pursuant to 
ordinance were valid. 33 U.S.C.A. 8§ 401-406; 
Tahoe Regional Planning Compact, Art. I et 
S€qr oA StatesZaar 

People of State of Cal. ex rel. Van De Kamp 

v. Tahoe Regional Planning Agency, 664 
F.Supp. 1373. 


S.D.Cal. 2000. Local zoning ordinances 
are not preempted by federal law, on appli- 
cation for permit to erect wireless telecom- 
munications facility, so long as provisions of 
Telecommunications Act are not violated. 
Communications Act of 1934, §§ 1, 303, 332, 
as amended, 47 U.S.C.A. §§ 151, 303, 332. 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


Cal. 1994. Legislature has specified cer- 
tain minimum standards for local zoning regu- 
lations even though it has carefully expressed its 
intent to retain maximum degree of local con- 
trol; county or city may make and enforce 
within its limits all local, police, sanitary, and 
other ordinances and regulations not in conflict 
with the general laws, but local legislation in 
conflict with general law is void; conflicts exist 
if ordinance duplicates, contradicts, or enters 
an area fully occupied by general law, either 
expressly or by legislative implication. West's 
Ann.Cal.Gov.Code §§ 65800, 65802, 65850 et 
seq.; West's Ann.Cal. Const. Art. 11, § 7. 

Morehart v. County of Santa Barbara, 872 

P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 
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Statutory preemption of agency initiated 
mergers for purposes of sale, lease or financing 
does not expressly preempt county ordinance 
requiring mergers of commonly owned lots as 
prerequisite to development. West's Ann.Cal. 
Gov.Code § 66451.10(b). 

Morehart v. County of Santa Barbara, 872 

P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 


Possibility or probability that, as a practical 
matter, restrictions imposed by ordinance re- 
quiring merger of parcels for development will 
drastically effect the value of those rights does 
not bring the ordinance within the scope of 
express statutory preemption of ordinances im- 
posing merger for purposes of sale, lease, or 
financing. West's Ann.Cal.Gov.Code 
§ 66451.10(b). 

Morehart v. County of Santa Barbara, 872 

P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 


Ordinance is not within field expressly oc- 
cupied by the Legislature with respect to impos- 
ing merger for purposes of sale, lease or financ- 
ing of commonly owned contiguous parcels 
simply because it requires merger as condition 
to grant of an owner's request for permission to 
build. West's Ann.Cal.Gov.Code § 66451.10(b). 

Morehart v. County of Santa Barbara, 872 

P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 


Because county ordinances dealing with 
required merger of commonly owned contigu- 
ous parcels for development provided as much 
procedural protection to parcel as the Subdivi- 
sion Map Acts provisions for agency-initiated 
merger for lease, sale, or financing, ordinance 
dealing with merger for development was not 
impliedly preempted by the Act’s concern for 
procedural rights of the owners. West's Ann. 
Cal.Gov.Code §§ 66451.10(b), 66451.12 to 
66451.18. 

Morehart v. County of Santa Barbara, 872 

P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 


State’s concern that forced merger of con- 
tiguous parcels under single ownership occur 
only when certain standards were met, as ex- 
pressed in the Subdivision Map Act, results in 
implied preemption of local zoning ordinance 
requiring that parcels which would not be eligi- 
ble for merger under the provisions relating to 
sale, lease, or financing nonetheless be merged 
as a condition to issuance of a development 
permit. West's Ann.Cal.Gov.Code 
§§ 66451.10(b), 66451.11. 

Morehart v. County of Santa Barbara, 872 

P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 


Subdivision Map Act’s merger provision 
does not preempt zoning ordinances that re- 
quire, as a condition to development the merger 
of parcels that could be merged for sale, lease, 
or financing by ordinance under the Act. 
West's Ann.Cal.Gov.Code — 88 66451.10(b), 
66451.11. 

Morehart v. County of Santa Barbara, 872 

P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 


Provisions of budget acts suspending or 
eliminating some of the mandated services from 
merger provisions governing lease, sale or fi- 
nancing of contiguous commonly owned parcels 
did not impinge upon statutory determination of 
conditions which are prerequisite to the imposi- 
tion of a parcel merger by a local agency, and 
those conditions remain as an implied preemp- 
tion of any zoning ordinance that purports to 
require merger when those conditions have not 
been met. West's Ann.Cal.Gov.Code 
§ 66451.11. 

Morehart v. County of Santa Barbara, 872 

P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 


Cal. 1993. School district’s levy on all new 
residential construction in district was either 
“charge” or “other requirement” within mean- 
ing of statutory prohibition against any fee, 
charge, dedication, or other requirement 
against development project for school con- 
struction, and, thus, it was preempted, even if it 
was special tax. West’s Ann.Cal.Gov.Code 
§§ 50075, 65995. 

Grupe Development Co. v. Superior Court, 


844 P.2d 545, 16 Cal.Rptr.2d 226, 4 
Cal.4th 911. 
Cal. 1991. Although extensive and de- 


tailed, the Hazardous Waste Control Act pur- 
ported only to be a “minimum standards” pro- 
gram and implied no general purpose to strip 
local entities of their traditional power to im- 
pose and specifically enforce land use regula- 
tions. West's Ann.Cal.Health & Safety Code 
§ 25100 et seq. 
IT Corp. v. Solano County Bd. of Supervi- 
sors, 820 P.2d 1023, 2 Cal.Rptr.2d 513, 1 
Cal.4th 81. 


Cal. 1990. Zoning ordinance that conflicts 
with general plan is invalid at time it is passed; 
court does not invalidate the ordinance, rather, 
it is preemptive effect of controlling state statute 
which invalidates ordinance. West's Ann.Cal. 
Gov.Code § 65000 et seq. 

Lesher Communications, Inc. v. City of 

Walnut Creek, 802 P.2d 317, 277 Cal. 
Rptr. 1, 52 Cal.3d 531. 


Cal. 1985. School Facilities Act [West's 
Ann.Cal.Gov.Code § 65970 et seq.) which per- 
mits and recognizes local measures imposing 
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school-impact fees on developers of new resi- 
dential developments to finance new school fa- 
cilities, does not impliedly preempt local regula- 
tions. 
Candid Enterprises, Inc. v. Grossmont Un- 
ion High School Dist., 705 P.2d 876, 218 
Cal.Rptr. 303, 39 Cal.3d 878. 


West’s Ann.Cal.Gov.Code § 65980, which 
expressly limits scope of School Facilities Act 
[West’s Ann.Cal.Gov.Code § 65970 et seq.] to 
temporary school facilities, indicates Legisla- 
ture’s intent that local governments use fees 
authorized by the Act as short-term solution, but 
does not indicate that local governments be 
prohibited from developing and implementing 
long-term solutions. 

Candid Enterprises, Inc. v. Grossmont Un- 

ion High School Dist., 705 P.2d 876, 218 
Cal.Rptr. 303, 39 Cal.3d 878. 


Fact that West’s Ann.Cal.Gov.Code § 65979 
prohibits exactions of school-impact fees from 
developers for purpose of building permanent 
school facilities where locality has received ap- 
portionment for permanent facilities pursuant 
to Green Act [West's Ann.Cal.Educ.Code, 
§ 17700 et seq.] does not mean that Legislature 
intended School Facilities Act to preempt local 
governments from assessing developers for fees 
to build permanent school facilities under other 
circumstances. 

Candid Enterprises, Inc. v. Grossmont Un- 

ion High School Dist., 705 P.2d 876, 218 
Cal.Rptr. 303, 39 Cal.3d 878. 


Cal. 1985. Subdivision Map Act [West's 
Ann.Cal.Gov.Code § 66410 et seq.] did not 
preempt city’s condominium conversion regula- 
tions. West's Ann.Cal. Const. Art. 11, 8 7; 
West's Ann.Cal.Gov.Code 8§ 66427, 66427.1(3), 
66427.2, 66427.4, 66452.8. 

Griffin Development Co. v. City of Oxnard, 

103) P2d)339) 217, Cal:Rptreil, 39) Calisd 
DSO 


Local agencies may adopt regulations in- 
volving matters covered by the Subdivision Map 
Act [West's Ann.Cal.Gov.Code § 66410 et seq.] 
as long as they are not inconsistent with it. 

Griffin Development Co. v. City of Oxnard, 

LOSE 2des3O 27 GaliRptraleso Calcd 
256. 


Cal. 1984. Local restriction on removal 
from rental housing market through condomini- 
um conversion, with its evident, independent 
police power source and purpose, was not 
preempted by Subdivision Map Act. West's 
Ann.Cal.Gov.Code § 66410 et seq. 

Santa Monica Pines, Ltd. v. Rent Control 

Board, 679 P.2d 27, 201 Cal.Rptr. 593, 
35 Cal.3d 858. 


Cal. 1983. Local subdivision ordinance 
purporting to require surviving widow to obtain 


local approval of division of land resulting from 
her application in probate court to have portion 
of large, parcel of land set apart from estate for 
her as probate homestead was “‘in conflict’’ 
with state probate homestead law, and therefore 
could not bind either probate court or dece- 
dent’s family in derogation of court’s exercise of 
its statutory discretion under probate law; how- 
ever, probate courts may decide in their discre- 
tion to require survivors and estate to seek local 
subdivision approval as condition of setting 
aside probate homestead. West's Ann.Cal. 
Const, Arts li Sa: 
Wells Fargo Bank v. Town of Woodside, 
657 P.2d 819, 189 Cal.Rptr. 41, 33 Cal.3d 
S193 


Cal. 1982. There is not complete state pre- 
emption of local zoning control over larger 
facilities, those for more than six persons, for 
the mentally disturbed; there is a comprehen- 
sive preemption affecting facilities with six or 
fewer patients. West’s Ann.Welf. & Inst.Code, 
§§ 5115, 5120. 

City of Torrance v. Transitional Living Cen- 

ters for Los Angeles, Inc., 638 P.2d 1304, 
179 Cal.Rptr. 907, 30 Cal.3d 516. 


Where city zoning code contained over- 
lapping definitions of hospitals, convalescent 
homes, and rest homes, and where it condition- 
ally permitted the operation of rest homes and 
convalescent homes in R-2 zones, statute plac- 
ing limitations on a city’s ability to enforce its 
zoning code with respect to mental health facili- 
ties preempted regulation of mental health facil- 
ities serving more than six persons in R-2 
zones. West’s Ann.Welf. & Inst.Code § 5120. 

City of Torrance v. Transitional Living Cen- 

ters for Los Angeles, Inc., 638 P.2d 1304, 
179 Cal.Rptr. 907, 30 Cal.3d 516. 


Cal. 1981. City’s condominium tax ordi- 
nance imposing a one-time charge of $1,000 per 
salable unit, which charge applied to each new 
condominium or condominium conversion unit 
but not to previously sold units, imposed a 
revenue tax that did not conflict with state 
scheme for regulating subdivisions, as set forth 
in Subdivision Map Act. West’s Ann.Gov.Code, 
§ 66410 et seq. 

The Pines v. City of Santa Monica, 630 P.2d 

521, 175 Cal.Rptr. 336, 29 Cal.3d 656. 


Cal. 1974. City charter provision which 
required planning commission to provide for 
notice and hearing did not impinge on people’s 
right to initiate zoning legislation. West's Ann. 


Gov.Code, §§ 65100, 65150, 65803, 65804, 
65850, 65854, 65856; West's Ann.Const. art. 
Hit Shs, 


San Diego Bldg. Contractors Assn. v. City 
Council, 529 P.2d 570, 118 Cal.Rptr. 146, 
13 Cal.3d 205, 72 A.L.R.3d 973, appeal 
dismissed 96 S.Ct. 3184, 427 U.S. 901, 49 
Ba 2d 95; 
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Cal.App. 1 Dist. 1998. Plain language of 
Z'Berg—Nejedly Forest Practice Act of 1973 
(FPA), precluding counties from requiring per- 
mits for timber operations on land unless it is 
less than three acres in area and is not zoned 
timberland production, preempted application 
of county zoning regulations to extent that regu- 
lations required county use permit for timber 
operations on owner's parcels which were ap- 
proximately four acres in aggregate size. 
West's Ann.Cal.Pub.Res.Code §§ 4516.5(d, f), 
4527. 

Westhaven Community Development Coun- 

cil v. County of Humboldt, 71 Cal.Rptr.2d 
536, 61 Cal.App.4th 365. 


Cal.App. 1 Dist. 1997. = Municipal — ordi- 
nance regulating tree planting and growth for 
purpose of protecting rights to light and view 
did not create inchoate de facto easements in 
conflict with state law of easements; state law 
expressly authorized enactment of local regula- 
tions affecting views and sunlight without re- 
quiring compliance with formal easement law. 
West's Ann.Cal.Civ.Code § 801 et seq.; West's 
Ann.Cal.Gov.Code § 65850. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Local ordinance restricting tree planting 
and growth was not impliedly preempted by 
state law of easements or state Solar Shade 
Control Act; general law on easements was not 
legislatively intended to apply to easements inci- 
dentally created community-wide by ordinance 
such as that at issue, and general law governing 
solar easements did not impliedly preempt view 
and sunlight regulation generally. West’s Ann. 
Cal.Pub.Res.Code §8§ 25980-25986; West's Ann. 
Cal.Health & Safety Code § 17959.1. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Cal.App. 1 Dist. 1995. Amendments to lo- 
cal coastal program (LCP) could be adopted by 
initiative and were not preempted by Coastal 
Act. West’s Ann.Cal. Const. Art. 2, § 11; 
West’s Ann.Cal.Pub.Res.Code §§ 30005(a), 
30108.5, 30108.6. 

San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Amendments to county’s local coastal pro- 
gram (LCP), generated by initiative and submit- 
ted after enactment to Coastal Commission for 
certification, did not conflict with Coastal Act's 
requirements of ‘‘public participation’’ and ‘full 
consultation’; matter was discussed and debat- 
ed at public hearings before board of supervi- 
sors, at citizens’ meetings and in press, people 
voted directly, and requisite consultation be- 


tween local entity staff and Coastal Commission 
staff took place at time of submittal of LCP 
amendment to Commission. West's Ann.Cal. 
Pub.Res.Code §§ 30500(c), 30503. 

San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Amendments to county’s local coastal pro- 
gram (LCP), generally making further amend- 
ments to LCP essentially conditional upon voter 
approval, and providing that county board of 
supervisors, by four-fifths majority, could sub- 
mit proposed amendments to voters, did not 
conflict with state housing law, despite claim 
that amendments would make future periodic 
review and updating of county’s housing ele- 
ment virtually impossible; it was not shown 
that amendments effected any change in exist- 
ing housing policy, and county demonstrated at 
trial that its ability to amend its housing ele- 
ment had not been unduly burdened. West's 
Ann.Cal.Gov.Code § 65588. 

San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Cal.App. 1 Dist. 1995. County zoning ordi- 
nance prohibiting commercial timber harvest- 
ing in designated rural areas of the county 
within 1,000 feet of any dwelling, which did not 
apply to timberland production zones created 
by the Forest Practice Act, was not preempted 
by the Act. West's Ann.Cal.Pub.Res.Code 
§ 4513. 

Big Creek Lumber Co. v. County of San 
Mateo, 37 Cal.Rptr.2d 159, 31 Cal. 
App.4th 418, rehearing denied, and re- 
view denied. 


Cal.App. 1 Dist. 1993. Plain language of 
statute broadly authorized county to adopt ordi- 
nance governing creation of residential second 
units and suggested standards that county could 
impose on applications in county’s discretion, 
but statutory limits on maximum standards un- 
der separate subdivision of statute only applied 
in event that local government had not adopted 
appropriate ordinance governing second units. 
West's Ann.Cal.Gov.Code 8§ 65852.2, 
65852.2(a-c). 

Desmond y. County of Contra Costa, 25 

Cal.Rptr.2d 842, 21 Cal.App.4th 330. 


Cal.App. 1 Dist. 1989. Grandfather provi- 
sions of municipal ordinance requiring sponsors 
of real estate projects to construct on-site child 
care facilities or contribute to a child care fund, 
which exempted projects approved by city plan- 
ning commission prior to ordinance’s effective 
date, did not conflict with state Environmental 
Quality Act; board of supervisors enacted child 
care requirements outside scope of Act. West's 
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Ann.Cal.Pub.Res.Code § 21000 et seq.; West's 
Ann,Cal. Const. Art, 11,6 7. 
San Franciscans for Reasonable Growth v. 
City and County of San Francisco, 258 
Cal.Rptr. 267, 209 Cal.App.3d 1502. 


City’s board of supervisors, in adopting or- 
dinance to address incremental effects of down- 
town growth on housing, could not hamstring 
its own or the planning commission's ability to 
comply with the California Environmental Qual- 
ity Act in connection with the approval of pro- 
jects having impact on environment. West's 
Ann.Cal.Pub.Res.Code § 21000 et seq. 

San Franciscans for Reasonable Growth v. 

City and County of San Francisco, 258 
Cal.Rptr. 267, 209 Cal.App.3d 1502. 


Cal.App. 1 Dist. 1985. Locally unrestricted 
development of low-cost housing is a matter of 
vital state concern, for purposes of determining 
whether the city initiative ordinance restricting 
such low-cost housing was preempted by state 
statute. West’s Ann.Cal.Const. Art. 11, § 5(a); 
West’s Ann.Cal.Gov.Code § 65008. 

Bruce v. City of Alameda, 212 Cal.Rptr. 

304, 166 Cal.App.3d 18. 


City initiative ordinance restricting develop- 
ment of government-subsidized rental housing 
units was in conflict with state statute providing 
that no city shall prohibit or discriminate 
against residential development because such 
development is intended for occupancy by per- 
sons or families of low and moderate income, 
for purposes of determining whether the ordi- 
nance was preempted by state statute. West's 
Ann.Cal.Const. Art. 11, § 5(a); West’s Ann.Cal. 
Gov.Code § 65008. 

Bruce v. City of Alameda, 212 Cal.Rptr. 

304, 166 Cal.App.3d 18. 


State statute providing that no city shall 
prohibit or discriminate against a residential 
development because such development is in- 
tended for occupancy by persons and families of 
low and moderate income preempted city ordi- 
nance restricting government-subsidized rental 
housing units. West's Ann.Cal.Const. Art. 11, 
§ 5(a); West’s Ann.Cal.Gov.Code § 65008. 

Bruce v. City of Alameda, 212 Cal.Rptr. 

304, 166 Cal.App.3d 18. 


Cal.App. 1 Dist. 1980. Local ordinances 
which are inconsistent with language and ap- 
parent intent of the Subdivision Map Act are 
invalid. West's Ann.Gov.Code, § 66410 et seq. 

Benny v. City of Alameda, 164 Cal.Rptr. 

776, 105 Cal.App.3d 1006. 


Ordinance requiring zoning approval prior 
to filing of tentative map by developer was not 
inconsistent with the Subdivision Map Act. 
West's Ann.Gov.Code, § 66410 et seq. 

Benny v. City of Alameda, 164 Cal.Rptr. 

776, 105 Cal.App.3d 1006. 


Cal.App. 1 Dist. 1978. Legislature, which 
authorized local governments to enact zoning 
ordinances and declared that it was its intention 
to provide only minimum limitation so that 
counties and cities might exercise maximum 
degree of control over local zoning matters, did 
not preempt statute of limitations for judicial 
review of county zoning ordinances. West's 
Ann.Gov.Code, § 65800. 

Pan Pacific Properties, Inc., v. County of 

Santa Cruz, 146 Cal.Rptr. 428, 81 Cal. 
App.3d 244. 


Cal.App. 1 Dist. 1975. Local zoning ordi- 
nance extending right of administrative appeal 
to any interested person from planning commis- 
sion’s approval of tentative subdivision map 
would be inconsistent with preemptive state 
law, and it was necessary that general appeals 
section of ordinance be construed not to pro- 
vide such a right, and thus respondents, as mere 
interested persons, had no available administra- 
tive remedy as to such tentative subdivision 
map. West's Ann.Gov.Code, § 65853. 

Environmental Law Fund, Inc. v. Town of 

Corte Madera, 122 Cal.Rptr. 282, 49 Cal. 
App.3d 105. 


Cal.App. 1 Dist. 1975. To extent that city’s 
zoning ordinance was applied to prevent estab- 
lishment of any terminal in city, such ordinance 
was required to give way to Public Utilities 
Commission's grant of right to operate a ferry 
service to and from city. West's Ann.Const. art. 
WyS Wer arts 02S 23. 

Harbor Carriers, Inc. 

121 ‘Gal: Rpm 3577; 


Cal.App. 1 Dist. 1961. Provision of munic- 
ipal code of city that no establishment where 
liquor is served shall be established closer than 
200 feet to residential district unless permit is 
obtained does not unconstitutionally invade 
field of Department of Alcoholic Beverage Con- 
trol or constitute attempted exercise of local 
option. West’s Ann.Bus. & Prof.Code, §§ 23790, 
2319 

Floresta, Inc. v. City Council of City of San 

Leandro, 12 Cal.Rptr. 182, 190 Cal. 
App.2d 599. 


Cal.App. 2 Dist. 2000. Zoning and _ plan- 
ning decisions regarding the sale of alcoholic 
beverages are subject to state as well as local 
control. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


v. City of Sausalito, 
46 Cal.App.3d 773. 


Cal.App. 2 Dist. 2000. Provision of munic- 
ipal code under which a failure to file parcel 
map for proposed development with county 
recorder within 36 months from approval or 
conditional approval of ‘‘such map”’ results in 
termination of all proceedings, does not conflict 
with requirement under Subdivision Map Act 
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that notice and a hearing be provided after 
county recorder rejects a map for filing. West's 
Ann.Cal.Gov.Code § 66466. 
McPherson v. City of Manhattan Beach, 93 
Cal.Rptr.2d 725, 78 Cal.App.4th 1252, as 
modified on denial of rehearing. 


Cal.App. 2 Dist. 1995. City’s conditions of 
approval of proposed low-income housing pro- 
ject incorporating historic structures would re- 
sult in restoration and rehabilitation of historic 
structures and, thus, were consistent with state 
law encouraging preservation of historic struc- 
tures; city required compliance with state 
guidelines for rehabilitating historic structures, 
required repair materials and colors to match 
existing structure or be historically accurate, 
and required that one structure be relocated as 
close to its original placement as possible. 
West's Ann.Cal.Pub.Res.Code § 5020.7. 

Citizens for Responsible Development v. 

City of West Hollywood, 45 Cal.Rptr.2d 
917, 39 Cal.App.4th 490, as modified. 


Cal.App. 2 Dist. 1994. City’s plan approval 
and revocation processes with respect to condi- 
tional use permits for off-site alcoholic beverage 
sales in city did not directly, or have as their 
effect, regulation of alcohol licenses, or regula- 
tion of manufacture, sale, purchase, possession 
or transportation of alcoholic beverages, and 
thus, city ordinances were not preempted by 
state law regulating sale of alcoholic beverages; 
conditions generally imposed on business own- 
ers in plan approval or revocation process at- 
tempted to control or eradicate unlawful or 
undesirable activity occurring in immediate vi- 
cinity of establishments which dispensed alco- 
holic beverages for off-site consumption and not 
to dictate, restrict or regulate actual sale of 
alcoholic beverages. West’s Ann.Cal. Const. 
Art. 20, § 22; West’s Ann.Cal.Bus. & Prof.Code 
§ 23000 et seq. 

Korean American Legal Advocacy Founda- 

tion v. City of Los Angeles, 28 Cal.Rptr.2d 
530, 23 Cal.App.4th 376, as modified on 
denial of rehearing, and review denied. 


City’s plan approval and revocation pro- 
cesses for conditional use permits for off-site 
alcoholic beverage sales in city was not express- 
ly preempted by State Constitution provision 
granting exclusive authority to Alcoholic Bever- 
age Commission to regulate alcohol sales, 
where plan approval process and revocation 
process did not attempt to invade exclusive 
power given to state by regulating alcohol sales 
and instead constituted valid exercise of city’s 
police powers to control and abate nuisances. 
West’s Ann.Cal. Const. Art. 11, § 7; Art. 20, 
§ 22. 

Korean American Legal Advocacy Founda- 

tion v. City of Los Angeles, 28 Cal.Rptr.2d 
530, 23 Cal.App.4th 376, as modified on 
denial of rehearing, and review denied. 


City’s plan approval and revocation pro- 
cesses for conditional use permits for off-site 
alcoholic beverage sales in city were not 
preempted by State law on ground that they 
prohibited alcohol sales by businesses affected 
by plan approval or revocation processes by 
imposing conditions that were prohibitively ex- 
pensive for typical small business operation. 
West's Ann.Cal. Const. Art. 11, § 7; Art. 20, 
S22: 

Korean American Legal Advocacy Founda- 

tion v. City of Los Angeles, 28 Cal.Rptr.2d 
530, 23 Cal.App.4th 376, as modified on 
denial of rehearing, and review denied. 


Alcoholic Beverage Control Act expressly 
allowed local governments to enact supplemen- 
tary legislation directed at zoning or land use, 
and thus, there was no preemption by implica- 
tion of city’s zoning ordinances governing con- 
ditional use permits for sale of alcohol for off- 
premises consumption. West's Ann.Cal. Const. 
Art. 11, § 7; Art. 20, § 22; West’s Ann.Cal.Bus. 
& Prof.Code § 23000 et seq. 

Korean American Legal Advocacy Founda- 

tion v. City of Los Angeles, 28 Cal.Rptr.2d 
530, 23 Cal.App.4th 376, as modified on 
denial of rehearing, and review denied. 


By expressly reserving to local governments 
right to enact local zoning ordinances, and by 
expressly making issuance of licenses for sale of 
alcoholic beverages contingent on satisfying any 
existing, valid local zoning requirement, legisla- 
ture did not intend for state legislation regulat- 
ing alcoholic beverages to preempt local zoning 
regulations. West's Ann.Cal.Bus. & Prof.Code 
§ 23000 et seq. 

Korean American Legal Advocacy Founda- 

tion v. City of Los Angeles, 28 Cal.Rptr.2d 
530, 23 Cal.App.4th 376, as modified on 
denial of rehearing, and review denied. 


“Grandfathering’ provision of Alcoholic 
Beverage Control Act allowing licensed premis- 
es to continue operation even if in violation of 
subsequently enacted valid zoning ordinance 
did not apply to preempt city from requiring 
licensees to comply with ordinance making re- 
tail businesses which sell alcoholic beverages 
for off-site consumption conditional uses, even 
though businesses were in existence at time city 
enacted ordinance, where businesses had been 
destroyed in riot and more than 30 days had 
elapsed since their destruction and businesses 
had not reopened. West's Ann.Cal.Bus. & Prof. 
Code § 23790. 

Korean American Legal Advocacy Founda- 

tion v. City of Los Angeles, 28 Cal.Rptr.2d 
530, 23 Cal.App.4th 376, as modified on 
denial of rehearing, and review denied. 


Civil disturbance which resulted in destruc- 
tion of businesses licensed to sell alcoholic bev- 
erages was not caused by “act of God’ but 


For legislative history of cited statutes, see West's Annotated California Codes 


14 ZONING & PLANNING 


44A Cal D 2d—488 


For later cases see same Topic and Key Number in Pocket Part 


instead by willful, intentional or accidental acts 
of human beings, and thus, “‘grandfathering”’ 
provision of Alcoholic Beverage Control Act 
authorizing licensed premises to continue oper- 
ation even if they violate subsequently enacted 
valid zoning ordinance did not apply to prohibit 
application of city’s ordinance making retail 
businesses which sell alcoholic beverages for 
off-site consumption conditional uses, even 
though businesses were in existence at time city 
enacted ordinance. West’s Ann.Cal.Bus. & 
Prof.Code § 23790. 
Korean American Legal Advocacy Founda- 
tion v. City of Los Angeles, 28 Cal.Rptr.2d 
530, 23 Cal.App.4th 376, as modified on 
denial of rehearing, and review denied. 


Cal.App. 2 Dist. 1989. Statutory provision 
authorizing county board of supervisors, as con- 
dition of its approval of development project, to 
require developer to defend actions challenging 
board’s approval of project did not constitute 
breach of rule of professional conduct prohibit- 
ing attorneys from representing conflicting in- 
terests except with written consent of all parties 
concerned, inasmuch as interest of board and 
developer in outcome of litigation challenging 
board’s approval of developer’s proposed pro- 
jects were not conflicting, but rather were iden- 
tical. West’s Ann.Cal.Gov.Code § 66474.9(b); 
Prof. Conduct Rule 5—102(B). 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 263 Cal.Rptr. 214, 
214 Cal.App.3d 1348. 


Cal.App. 2 Dist. 1989. City ordinance reg- 
ulating use of satellite receiver dishes, enacted 
prior to FCC preemptive order and incorporat- 
ing only preexisting general standards for issu- 
ance of conditional use permit, was not suffi- 
ciently specific to satisfy FCC requirements that 
ordinance be based on reasonable and clearly 
defined health, safety or aesthetic objectives and 
not impose unreasonable limitations on receiver 
antennae. Communications Act of 1934, 8§ 1 
et seq., 605(b), as amended, 47 U.S.C.A. 8§ 151 
et seq., 605(b). 

Hunter v. City of Whittier, 257 Cal.Rptr. 

559, 209 Cal.App.3d 588. 


By requiring clearly defined objectives in 
order to avoid federal preemption in national 
interest in home satellite dish use, FCC has 
imposed limitation on local legislators which 
may require greater specificity than would oth- 
erwise be sufficient for use permit under local 
zoning law. Communications Act of 1934, §§ 1 
et seq., 605(b), as amended, 47 U.S.C.A. §§ 151 
et seq., 605(b). 

Hunter v. City of Whittier, 257 Cal.Rptr. 

559, 209 Cal.App.3d 588. 
In light of ad hoc administrative determina- 


tion for placement of residential satellite dishes 
under local zoning ordinance, which was based 


on both unreasonable interference with use, 
possession and enjoyment of surrounding or 
adjacent properties and compatibility with sur- 
rounding area, ordinance did not meet FCC 
requirement that aesthetic objective be clearly 
defined in taking to account dish owner's feder- 
al rights; thus, local ordinance was preempted. 
Communications Act of 1934, 88 1 et seq., 
605(b), as amended, 47 U.S.C.A. 88 151 et seq., 
605(b). 

Hunter v. City of Whittier, 257 Cal.Rptr. 

559, 209 Cal.App.3d 588. 


Cal.App. 2 Dist. 1987. Ordinances permit- 
ting exploratory oil drilling were consistent with 
city’s open space plan; oil drilling proposed by 
project was an open space use as opposed to a 
commercial use and thus was not prohibited by 
open space plan’s provision limiting commer- 
cial uses to those of a convenience nature. 

No Oil, Inc. v. City of Los Angeles, 242 

Cal.Rptr. 37, 196 Cal.App.3d 223, review 
denied. 


Cal.App. 2 Dist. 1986. Local plan should 
identify more specific land uses, determine ac- 
tual boundaries between land use categories, 
and establish more specific residential density 
ranges, within general parameters established 
by countywide goals and policies, and proposal 
contained in local plan may be consistent with 
stated policies of general plan, even if not liter- 
ally supported by policy map, as mere examina- 
tion of land use and other policy maps is insuffi- 
cient to determine consistency. 

Las Virgenes Homeowners Federation, Inc. 

v. County of Los Angeles, 223 Cal.Rptr. 
18, 177 Cal.App.3d 300, review denied. 


County's adoption of sub-plan amendment 
which allowed some transfers of units within 
project did not render county’s general plan in 
noncompliance with state planning and zoning 
law, West's Ann.Cal.Gov.Code § 65302, where 
all transfers of residential units within project 
were to areas properly zoned urban and resi- 
dential, and were accomplished pursuant to 
land use policy stated in general plan and in 
area plan. 

Las Virgenes Homeowners Federation, Inc. 

v. County of Los Angeles, 223 Cal.Rptr. 
18, 177 Cal.App.3d 300, review denied. 


Reference by county’s general plan to more 
specific area-wide plans did not constitute im- 
permissible “precedence clause’, as general 
plan was designed to include more specific 
area-wide plans as component parts, and area- 
wide plans served to complete, extend and re- 
fine general plan land use policy rather than 
contradict it. 

Las Virgenes Homeowners Federation, Inc. 

v. County of Los Angeles, 223 Cal.Rptr. 
18, 177 Cal.App.3d 300, review denied. 
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Cal.App. 2 Dist. 1985. To extent Subdivi- 
sion Map Act may preempt field of subdivision 
regulation, it nevertheless does not operate to 
defeat legitimate exercise of police power of 
municipality in connection with matters outside 
scope of Act and which are not calculated to 
circumvent its express provisions. West's Ann. 
Cal.Gov.Code § 66410 et seq. 

McMullan v. Santa Monica Rent Control 

Bd., 214 Cal.Rptr. 617, 168 Cal.App.3d 
960. 


Ability of city to enact zoning ordinances or 
to set standards by way of required building 
permits is not precluded by Subdivision Map 
Act, even when those ordinances or standards 
originate after final subdivision map approval 
and serve ultimately to deny what that approval 
partially granted. West’s Ann.Cal.Gov.Code 
§ 66410 et seq. 

McMullan v. Santa Monica Rent Control 

Bd., 214 Cal.Rptr. 617, 168 Cal.App.3d 
960. 


Cal.App. 2 Dist. 1982. Government Code 
provision requiring that county or city zoning 
ordinances be consistent with general plan of 
county or city did not intrude into matters 
reserved to municipalities in violation of State 
Constitution. West's Ann.Cal.Gov.Code 
§ 65860. 

City of Los Angeles v. State of California, 

187 Cal.Rptr. 893, 138 Cal.App.3d 526. 


Government Code provision requiring for 
charter city of 2,000,000 or more that city 
zoning ordinance be consistent with general 
plan of city did not unlawfully discriminate 
against City of Los Angeles, the only charter city 
affected. West’s Ann.Cal.Gov.Code § 65860; 
West's Ann.Cal. Const. Art. 4, § 16(b). 

City of Los Angeles v. State of California, 

187 Cal.Rptr. 893, 138 Cal.App.3d 526. 


Cal.App. 2 Dist. 1980. The decision—mak- 
ing power in area of land use and planning still 
rests with the local governmental agencies to be 
exercised within the constraints prescribed by 
enactments of the state legislature. West's Ann. 
Gov.Code, §§ 6500 et seq., 65040.2, 65302(c), 
65860, 66473.5, 66479; West's Ann.Health & 
Safety Code, § 50459. 

Bownds v. City of Glendale, 170 Cal.Rptr. 

342, 113 Cal.App.3d 875. 


Cal.App. 2 Dist. 1976. Statute providing 
that a state authorized, certified, or licensed 
family care home, foster home, or group home 
serving six or fewer mentally disordered or 
otherwise handicapped persons or dependent 
and neglected children shall be considered a 
residential use of property for the purposes of 
zoning if such homes provide care on a 24- 
hour-a-day basis, is of statewide concern with 
purpose to occupy field to exclusion of munici- 


pal regulation; thus, statute controlled over 
ordinance of chartered municipality which con- 
tained a definition of single-family dwelling 
which precluded the location of a facility de- 
scribed in the statute in an area zoned for 
single-family residences. West's Ann.Welfare & 
Inst.Code, §§ 5115, 5116; West’s Ann.Const. 

Arta ws -3.5, 
City of Los Angeles v. Department of 
Health, 133 Cal.Rptr. 771, 63 Cal.App.3d 

473. 


Cal.App. 3 Dist. 1992. If statute dealing 
with application of county’s general plan to 
municipal building is construed as mandating 
city compliance with general plans, it is incon- 
sistent with intergovernmental immunity and 
the inconsistency would be resolved in favor of 
the immunity provisions. West's Ann.Cal.Gov. 
Code 8§ 53090, 53091, 65402(b). 

Lawler v. City of Redding, 9 Cal.Rptr.2d 

392, 7 Cal.App.4th 778, opinion modified. 


Cal.App. 3 Dist. 1985. If local ordinance 
supplements procedures in the Map Act, and 
does not conflict with them, local ordinance 
does not modify the Map Act and is valid. 
West's Ann.Cal.Gov.Code §§ 66451-66463, 
66452.6(c). 

Griffis v. County of Mono, 209 Cal.Rptr. 

519, 163 Cal.App.3d 414. 


Local agencies are not authorized to modi- 
fy, by ordinance, procedures for tentative subdi- 
vision map extension set forth in statute. 
West's Ann.Cal.Gov.Code §§ 66451, 66452.6(a, 
iG) 

Griffis v. County of Mono, 209 Cal.Rptr. 

519, 163 Cal.App.3d 414. 


Local agency cannot enact an ordinance 
that prescribes procedures that conflict with 
those established in the Map Act. West’s Ann. 
Cal.Gov.Code § 66452.6(a, c). 

Griffis v. County of Mono, 209 Cal.Rptr. 

519, 163 Cal.App.3d 414. 


Cal.App. 4 Dist. 1996. For city ordinances 
to survive preemption by state residential occu- 
pancy laws, city’s concerns with overcrowding 
should be addressed in manner which conforms 
with statewide residential occupancy laws, at 
least to extent the statewide laws are concerned 
with meeting state population’s housing needs; 
thus, even a charter city should follow state 
standards and procedures in this arena, to ex- 
tent such city chooses to address neighborhood 
overcrowding via occupancy standards. West's 
Ann.Cal. Health & Safety Code § 17922; Cal. 
Code Regs. titles. 24, 25. 

College Area Renters & Landlord Assn. v. 
City of San Diego, 50 Cal.Rptr.2d 515, 42 
Cal.App.4th 543, 43 Cal.App.4th 677, re- 
view denied. 
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Cal.App. 4 Dist. 1994. City may not adopt 
zoning ordinances and regulations which con- 
flict with state planning and zoning law. 

Building Industry Assn. v. City of Ocean- 

side, 33 Cal.Rptr.2d 137, 27 Cal.App.4th 
744, rehearing denied, and review de- 
nied. 


Municipal growth control initiative, by dis- 
couraging developers from proposing housing 
qualified for density bonuses, impermissibly 
conflicted with state and city bonus law. West's 
Ann.Cal.Gov.Code § 65915. 

Building Industry Assn. v. City of Ocean- 

side, 33 Cal.Rptr.2d 137, 27 Cal.App.4th 
744, rehearing denied, and review de- 
nied. 


Municipal growth control initiative which 
conflicted with state statutes designed to pro- 
mote construction of low income housing, by 
encouraging developers to build larger develop- 
ments with more design and other amenities, 
was invalid as of date of its adoption. West's 
Ann.Cal.Gov.Code §§ 65008, 65913.1, 65915. 

Building Industry Assn. v. City of Ocean- 

side, 33 Cal.Rptr.2d 137, 27 Cal.App.4th 
744, rehearing denied, and review de- 
nied. 


Cal.App. 4 Dist. 1991. County’s authority 
to specify land use and mitigation measures in 
connection with amendment of its general plan 
was not preempted by Government Code sec- 
tions governing school facilities financing fees; 
county has authority to consider and provide 
feasible land use and development mitigating 
measures in environmental impact report and 
in general plan amendment to which it relates, 
which plan amendment allegedly contributed to 
student overcrowding and adversely affected 
existing condition of inadequate school facilities 
in school district. 

Murrieta Valley Unified School Dist. v. 

County of Riverside, 279 Cal.Rptr. 421, 
228 Cal.App.3d 1212, review denied. 


Cal.App. 4 Dist. 1989. Deemed approval 
provision of Permit Streamlining Act conflicts 
with Subdivision Map Act requirement that city 
must deny subdivision map application unless 
city makes specified findings. West's Ann.Cal. 
Gov.Code §§ 65956, 66474. 

Selinger v. City Council, 264 Cal.Rptr. 499, 

216 Cal.App.3d 259, review denied. 


Cal.App. 4 Dist. 1989. Apparent partial in- 
consistency with portions of general zoning 
plan or state law will not alone suffice to render 
numerical growth control ordinance invalid. 

Building Industry Assn. v. Superior Court, 

259 GaliRptre 32592 MM GalkAnp.od 2 fa, 
rehearing denied, modified, and review 


denied. 


Invalidity of municipal numerical growth 
control ordinance could only be established by 
determining facts bearing on whether enact- 
ment conflicted with state law and its purposes; 
therefore, petitioners were not entitled to writs 
of mandate to compel trial court to grant their 
motions for summary judgment and enjoin en- 
forcement of ordinance. 

Building Industry Assn. v. Superior Court, 
259 Cal.Rptr. 325, 211 Cal.App.3d 277, 
rehearing denied, modified, and review 
denied. 


Substantial compliance with state law is 
test applicable to numerical growth control or- 
dinance. 

Building Industry Assn. v. Superior Court, 
259, Cal: Rpm s25,,211 CalAppodecd7. 
rehearing denied, modified, and review 
denied. 


Cal.App. 4 Dist. 1967. Even if automobile 
safety was a field which state had preempted, 
zoning ordinance barring billboards adjacent to 
freeways in certain zones was not invalid be- 
cause automobile safety was one reason stated 
by supervisor of county for enactment of ordi- 
nance. 

Desert Outdoor Advertising v. San Bernar- 
dino County, 63 Cal.Rptr. 543, 255 Cal. 
App.2d 765, appeal dismissed 89 S.Ct. 45, 
S93 USS 38 921 Ld 2 dO: 


Despite state’s passage of Outdoor Advertis- 
ing Act, counties still have the power to regulate 
billboards and outdoor advertising by zoning 
ordinances. West's Ann.Bus. & Prof. Code, 
Si5227. 

Desert Outdoor Advertising v. San Bernar- 
dino County, 63 Cal.Rptr. 543, 255 Cal. 
App.2d 765, appeal dismissed 89 S.Ct. 45, 
393s Sane, 20 eke Soenve 


Ordinance banning billboards adjacent to 
freeways in designated zones was uniform in 
that the presence or absence of a freeway affect- 
ed the zoning requirement and therefore was in 
fact a zoning provision which the county could 
enact and not an anti-billboard ordinance with- 
in the field of legislation preempted by the state 
in the Outdoor Advertising Act. West's Ann. 
Gov.Code, § 65852; West’s Ann.Bus. & Prof. 
Code, § 5227. 

Desert Outdoor Advertising v. San Bernar- 
dino County, 63 Cal.Rptr. 543, 255 Cal. 
App.2d 765, appeal dismissed 89 S.Ct. 45, 
S393 UiS.3) 2iee Bara! 


Cal.App. 5 Dist. 1982. To extent that re- 
quirement of action provision in housing ele- 
ment of county general plan was set forth in 
guidelines issued by State Department of Hous- 
ing and Community Development, such action 
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program was advisory and not mandatory. 
West's Ann.Cal.Gov.Code § 65302(c). : 
Twain Harte Homeowners Assn. v. County 
of Tuolumne, 188 Cal.Rptr. 233, 138 Cal. 
App.3d 664. 


Atty.Gen. 1980. In the implementation of 
West's Ann.Public Resources Code, § 30170(f), 
which provides for the adoption of a local 
coastal program by the California coastal com- 
mission for certain parcels in the vicinity of 
Batiquitos Lagoon within the city of Carlsbad, 
the city of Carlsbad may be prohibited from 
issuing any permit for development within the 
area specified in that section and a permit from 
the regional commission or the California coast- 
al commission may continue to be required for 
such development until the city amends its land 
use plans, zoning ordinances, and zoning dis- 
trict maps to conform to the duty adopted local 
coastal program. 

80-401, 63 Op.Atty.Gen. 675. 


Atty.Gen. 1972. A city ordinance restrict- 
ing the construction of single-family dwellings 
below a prescribed minimum size of 2,000 
square feet is not in conflict with the California 
factory-built housing law. 

CV71-239, 55 Op.Atty.Gen. 133. 


Atty.Gen. 1969. A zoning ordinance which 
prohibits the removal of natural resources, in- 
cluding timber, is not preempted by the state 
and may constitute a valid exercise of police 
power if shown to be reasonable, necessary and 
not unduly oppressive. 

69-26, 52 Op.Atty.Gen. 138. 


Atty.Gen. 1963. A city or county has the 
right to regulate mobilehome parks to the extent 
that such regulations do not conflict with the 
provisions of state statute. Health & S. C. 
§ 18000 et seq. 

62-87, 41 Op.Atty.Gen. 28. 


Law Rev. 1983. The Pines v. City of Santa 
Monica: Redefining focus of California's Subdi- 
vision Map Act. 

16 Loyola L.Rev. 61. 


Law Rev. 1982. Preemption: Validity of 
local taxation powers within a state regulated 
field: Pines v. City of Santa Monica. 

9 Pepperdine L.Rev. 734. 


Law Rev. 1981. State and Federal Hous- 
ing Policy vs. Local Land Use Regulation: New 
conflict between state and municipal powers in 


California. 
15) USFS R509; 


15. 
See 131 et seq., below. 
Il. VALIDITY OF ZONING REGULATIONS. 


(A) IN GENERAL. 


21. Validity of regulations in general. 


Library references 


C.J.S. Zoning and Land Planning 8§ 18, 19, 
SH: 


C.A.9 (Cal.) 1981. Constitutionality of a 
zoning ordinance must be judged in part by the 
reasons supporting it. U.S.C.A.Const. Amend. 


American Sav. and Loan Ass’n v. Marin 
County, 653 F.2d 364. 


As applied to a specific parcel of land, a 
zoning ordinance may be judged by examining 
the reasons for placing the particular land in a 
particular zone, i. e., a case-by-case approach. 

American Sav. and Loan Ass’n v. Marin 

County, 653 F.2d 364. 


N.D.Cal. 1996. Under California law, 
there is no right to any particular or anticipated 
zoning nor is there right to discretionary per- 
mits. 

Tyson v. City of Sunnyvale, 920 F.Supp. 

1054. 


N.D.Cal. 1982. Whether zoning ordinance 
draws lines and subjects parcels of land to 
differential treatment in a way that fails to serve 
legitimate governmental purpose is in part a 
factual question. 

Kinzli v. City of Santa Cruz, 539 F.Supp. 

887. 


Cal. 1999. There is no constitutional re- 
quirement that the inquiry into whether land 
use legislation substantially serves legitimate 
goals must be limited to stated goals, much less 
to only some of the stated goals. 

Santa Monica Beach, Ltd. v. Superior 

Court, 968 P.2d 993, 81 Cal.Rptr.2d 93, 
19 Cal.4th 952, certiorari denied 119 
SiCt, 18047 52600.S. Iai 143) edd 
1008. 


Cal. 1996. Limitation on uses to which 
property can be put is constitutional, unless 
restriction does not substantially advance legiti- 
mate state interest or denies property owner 
economically viable use of land. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
S.Ct. 299, 519 U.S. 929) 136 L-Ed.2d 218. 


Cal. 1967. Upon enactment of new zoning 
ordinance, municipality may set effective date of 
that ordinance so that it will become operative 
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before any permit thereafter issued becomes 
final. 
Russian Hill Imp. Ass’n v. Board of Permit 
Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


Cal. 1966. Local agencies have authority 
to adopt Uniform Building Codes by reference. 
West’s Ann.Gov.Code, §§ 50022.1-50022.8. 

City of Bakersfield v. Miller, 410 P.2d 393, 

48 Cal.Rptr. 889, 64 Cal.2d 93, certiorari 
denied 86 S.Ct. 1890, 384 U.S. 988, 16 
L.Ed.2d 1005. 


Cal. 1963. Invalid provision of zoning or- 
dinance requiring one-acre lots in residential 
district could be severed from valid provision 
restricting use of lots in district to one-family 
dwellings. 

Hamer v. Town of Ross, 382 P.2d 375, 31 

Cal.Rptr. 335, 59 Cal.2d 776. 


Cal. 1956. An amended county zoning or- 
dinance authorizing location of county juvenile 
hall in single family use residential zone was 
not invalid as special legislation favoring one 
class. 

Bailey v. Los Angeles County, 293 P.2d 449, 

46 Cal.2d 132. 


Cal.App. 1 Dist. 1977. Where the sole pur- 
pose of a zoning ordinance or decision is to 
regulate or restrict business competition, the 
regulation is subject to challenge; it is not the 
proper function of a zoning ordinance to re- 
strict competition in order to protect an enter- 
prise which may have been encouraged by a 
prior zoning classification. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1973. A city, which may 
have embraced zoning which was created prior 
to its incorporation as part of regional plans, 
should not be criticized because it has retained 
limited uses permitted by that zoning to exclu- 
sion of others. West's Ann.Bus. & Prof.Code, 
§ 11546; West’s Ann.Gov.Code, §8§ 65100 et 
seq., 65302, 65800 et seq., 65850, 65910-65912. 

Town of Los Altos Hills v. Adobe Creek 

Propertiess Inc, OSs Callkptr 271,952 
Cal.App.3d 488. 


Cal.App. 1 Dist. 1968. Every intendment is 
made in favor of zoning ordinances. 
Millbrae Ass'n for Residential Survival v. 
City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


Cal.App. 2 Dist. 1999. Private agreements 
as to the use of property are immaterial to the 
validity of a particular zoning ordinance. 

Teachers Ins. & Annuity Assn. v. Furlotti, 

83 Cal.Rptr.2d 455, 70 Cal.App.4th 1487. 


Cal.App. 2 Dist. 1993. Core issue present- 
ed by “‘as applied’’ challenge to zoning restric- 
tion is whether governmental exercise of its 
police power went too far with respect to specif- 
ic piece of property before court. 

Ramona Convent of the Holy Names v. City 
of Alhambra, 26 Cal.Rptr.2d 140, 21 Cal. 
App.4th 10, rehearing denied, and review 
denied, certiorari denied 115 S.Ct. 315, 
S13 WIS s92 7 als OMlee cee cele 


Cal.App. 2 Dist. 1982. Government Code 
required that all ordinances enacted by charter 
cities having population of at least two million 
be consistent with cities’ general plans and, 
with respect to ordinances adopted prior to 
provision’s effective date, conformity should be 
achieved by July 1, 1982. West's Ann.Cal.Gov. 
Code § 65860(d). 

City of Los Angeles v. State of California, 

187 Cal.Rptr. 893, 138 Cal.App.3d 526. 


Cal.App. 2 Dist. 1967. Municipality's zon- 
ing plan enacted for purpose of regulating and 
restricting location and use of buildings, struc- 
ture and land for agriculture, commerce, trade, 
industry or other purposes, and to regulate and 
limit density of population and to encourage 
most appropriate use of land had valid purpose. 

Sommers v. City of Los Angeles, 62 Cal. 

Rptr. 523, 254 Cal.App.2d 605. 


Cal.App. 3 Dist. 1994. Challenge to validi- 
ty of land use regulations requires initial consid- 
eration of whether regulation substantially ad- 
vances legitimate state interest by reasonably 
relating to property in question and by reason- 
ably serving that interest, but it is not necessary 
that regulation be limited to remedying specific 
contribution to problem attributable to land in 
question. 

Tahoe Keys Property Owners’ Assn. v. State 
Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass’n v. California 
State Water Resources Control Bd., 115 
S.Ct. 485, 513 U.S. 988, 130 L.Bd2d 397. 


Cal.App. 4 Dist. 1999. Under relevant stat- 
ute, general law city may classify, exclude, re- 
strict, and limit what a land owner may do with 
his or her property, subject to certain constitu- 
tional constraints; in day-to-day terms, statute 
permits city to determine where residential, 
commercial, industrial, and other uses may be 
located within City. West's Ann.Cal.Gov.Code 
§ 65850(a). 

Building Industry Legal Defense Founda- 

tion v. Superior Court, 85 Cal.Rptr.2d 
828, 72 Cal.App.4th 1410, as modified on 
denial of rehearing, and review denied. 
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Cal.App. 4 Dist. 1985. Requirement — of 
consistency is linchpin of California’s land use 
and development laws. 

debottari v. City Council, 217 Cal.Rptr. 790, 

171 Cal.App.3d 1204, review denied. 


Cal.App. 4 Dist. 1971. County government 
may elect to classify only certain portion of 
county as zoned subject to regulations which 
are variable as between different zones but 
uniform within particular zone. West's Ann. 
Gov.Code, § 65851; West’s Ann.Const. art. 11, 
§ 11. 

Castiglione v. County of San Diego, 93 

Cal.Rptr. 499, 15 Cal.App.3d 880. 


Cal.App. 4 Dist. 1954. Zoning is inherent 
in police power, and comprehensive zoning is 
valid. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


Cal.Super. 1963. Where sections of zoning 
ordinance dealing with garden apartment resi- 
dence district were unconstitutional, property 
within district took on character of unzoned 
property and another section of ordinance, lim- 
iting size of signs, had no application to proper- 
ty owner. 

People v. Perez, 29 Cal.Rptr. 781, 214 Cal. 

App.2d Supp. 881. 


Atty.Gen. 1990. A county may lawfully is- 
sue building permits, grant zoning changes or 
variances, and approve subdivision maps, un- 
less and until the court suspends the county’s 
authority to take any such action based upon 
the court's finding that the county’s general 
plan does not substantially comply with statuto- 
ry requirements in a judgment rendered pursu- 
ant to West’s Ann.Cal.Gov.Code § 65754. 

73 Op.Atty.Gen. 78. 


Atty.Gen. 1973. A district agricultural as- 
sociation is not subject to the building and 
zoning ordinances of a city in the course of 
improvements to the association’s real property 
and the lessees under a proposed ground lease 
agreement are also exempt from municipal 
building and zoning ordinances. 

CV72-224, 56 Op.Atty.Gen. 210. 


Atty.Gen. 1962. Municipal ordinance ap- 
plicable to specified piece of property which 
granted an exception to city’s basic zoning ordi- 
nance, where deciding vote in favor of excep- 
tion was cast by councilman with direct finan- 
cial interest in property subject to exception, 
was invalid. 

62-55, 39 Op.Atty.Gen. 165. 


Law Rev. 1981. California’s land planning 
requirements: The case for deregulation. 
54 So.Cal.L.R. 447. 


Law Rev. 1969. Poverty and _ residential 
access: Exclusionary zoning. 


21 Stan.L.R. 780. 


Law Rev. 1966. General incidents of pub- 
lic and private land use controls. 
39 So:Cal.L.R. 413; 


Law Rev. 1966. Validity rules concerning 
public zoning and private covenants. 
39 So.Cal.L.R. 409. 


Law Rev. 1966. Local zoning and dedica- 
tion. 
6 Santa Clara L. 183. 


Law Rev. 1962. Control of urban sprawl 
or securing open space: regulation by condem- 
nation or by ordinance. 

50 C.L.R. 483. 


Law Rev. 1962. Land use control through 
zoning. 
13 Hastings L.J. 322. 


21.5. Reasonableness in general. 


Library references 
C.J.S. Zoning and Land Planning §§ 25, 26, 
54. 


N.D.Cal. 1974. Determination of reason- 
ableness of a zoning regulation is a factual one 
encompassing the interests of the public, the 
appropriateness of the means, and the oppres- 
siveness of the action; such a determination is 
inappropriate in a motion to dismiss. 

Dahl v. City of Palo Alto, 372 F.Supp. 647. 


Cal. 1953. City zoning ordinance must be 
shown to be unreasonable, oppressive, or un- 
warranted interference with property rights in 
exercise of the police power before it will be 
held invalid. 

Beverly Oil Co. v. City of Los Angeles, 254 

P.2d 865, 40 Cal.2d 552. 


Cal.App. 1 Dist. 1977. A zoning ordinance 
is unconstitutional only if no substantial reason 
exists to support the determination of the city 
council, and if the reasonableness of the ordi- 
nance is reasonably debatable, the ordinance 
must be upheld. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1967. Zoning ordinance 
will not be defeated by even a vested interest 
providing ordinance is not unreasonable. 

Melton v. City of San Pablo, 61 Cal.Rptr. 

29, 252 Cal.App.2d 794. 


Cal.App. 2 Dist. 1967. The determination 
of the validity of a zoning ordinance will turn 
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on whether it is reasonable, or arbitrary and 
oppressive. 
City of Long Beach v. California Lambda 
Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
ZopAr Res ca OZ 


Cal.App. 3 Dist. 1985. A zoning ordinance 
cannot lawfully be applied to restrict a use if to 
do so is arbitrary and unreasonable, bears no 
reasonable relationship to regional welfare, or 
deprives landowner of substantially all use of 
property. 

County of Butte v. Bach, 218 Cal.Rptr. 613, 

172 Cal.App.3d 848, review denied, ap- 
peal after remand 263 Cal.Rptr. 565, 215 
Cal.App.3d 294. 


Cal.App. 3 Dist. 1984. Before zoning ordi- 
nance can be held unconstitutional, it must be 
said that its provisions are clearly arbitrary and 
unreasonable, having no substantial relation to 
the public health, safety, morals or general 
welfare. 

Bailey v. County of El Dorado, 210 Cal. 

Rptr. 237, 162 Cal. App.3d 94. 


Cal.App. 4 Dist. 1992. Zoning may be judi- 
cially invalidated if it is arbitrary and unreason- 
able, if it bears no reasonable relationship to 
regional welfare, or if it deprives landowner of 
substantially all use of land. 

Consaul v. City of San Diego, 8 Cal.Rptr.2d 

762, 6 Cal.App.4th 1781, review denied. 


Cal.App. 5 Dist. 1990. Core issue present- 
ed by an “‘as applied” challenge to a zoning 
restriction is whether the governmental exercise 
of its police power ‘“‘went too far’’ with respect 
to the specific piece of property; regulation has 
“gone too far’’ when it is arbitrary or unreason- 
able, or when it imposes upon the owner such 
unreasonable economic loss as to amount to a 
de facto appropriation of the property. 

Twain Harte Associates, Ltd. v. County of 

Tuolumne, 265 Cal.Rptr. 737, 217 Cal. 
App.3d 71, review denied. 


22. Temporary or emergency regulation. 


Library references 
C.J.S. Zoning and Land Planning §§ 16, 26, 
54. 


Cal. 1956. An urgency clause in amended 
zoning ordinance passed by County Board of 
Supervisors was void and ineffective as enacted 
without legislative authority, but such fact did 
not invalidate balance of ordinance. West's 
Ann.Elections Code, § 1651; West's Ann.Gov. 
Codens Zall23r 

Bailey v. Los Angeles County, 293 P.2d 449, 

46 Cal.2d 132. 


Cal.App. 2 Dist. 1960. Examination — of 
zoning ordinance adopted by board of supervi- 


sors classifying some 27,000 acres as agricultur- 
al and prohibiting erection of gasoline stations 
or trailer parks thereon disclosed that ordi- 
nance complied with statute respecting interim 
or temporary zoning ordinances, and ordinance 
was not invalid as interim or temporary mea- 
sure merely because it failed to fix a precise 
time limit for its operation since it expressly 
recited that it was an interim regulation pend- 
ing the adoption of precise zoning regulations. 
West's Ann.Gov.Code, § 65806. 
Mang v. Santa Barbara County, 5 Cal.Rptr. 
724, 182 Cal.App.2d 93. 


Interim zoning ordinance adopted by coun- 
ty board of supervisors and classifying some 
27,000 acres of land as agricultural and prohib- 
iting erection thereon of gasoline stations and 
trailer parks was not invalid on ground that it 
was not within purview of statute on interim 
zoning ordinances because it was not limited to 
prohibiting uses, since only practical way of 
expressing prohibition, unless every conceivable 
prohibited use expressed was spelled out, was to 
say that property was zoned and to be used for 
agricultural and certain other limited purposes 
only pending adoption of permanent zoning 
ordinance. West’s Ann.Gov.Code, § 65806. 

Mang v. Santa Barbara County, 5 Cal.Rptr. 

724, 182 Cal.App.2d 93. 


Cal.App. 3 Dist. 1997. General purpose of 
statute authorizing interim urgency zoning ordi- 
nances is to allow local legislative body to 
adopt ordinances prohibiting land uses that 
may conflict with contemplated general plan 
amendment or another land use proposal which 
legislative body is studying or intends to study 
within reasonable period of time. West’s Ann. 
Cal.Gov.Code § 65858(a). 

216 Sutter Bay Associates v. County of 

Sutter, 68 Cal.Rptr.2d 492, 58 Cal. 
App.4th 860. 


Interim urgency zoning ordinance adopted 
by county board of supervisors did not repeal 
zoning ordinance enacted by prior board, and 
could not be invalidated for failure to comply 
with repeal procedures; it and companion “‘or- 
dinary’’ urgency ordinance served simply to 
preserve status quo until permanent ordinance 
could be adopted. West’s Ann.Cal.Gov.Code 
§§ 65858, 65867, 65867.5, 65868; Sutter Coun- 
ty, Cal., Ordinances 1170, 1171. 

216 Sutter Bay Associates v. County of 

Sutter, 68 Cal.Rptr.2d 492, 58 Cal. 
App.4th 860. 


“Ordinary” urgency zoning ordinance satis- 
fied requirement that it contain declaration of 
facts constituting urgency; ordinance recited 
that prior general ordinance opened way for 
urbanization of previously rural section of coun- 
ty, posing threat to county’s pastoral way of life. 
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West's Ann.Cal.Gov.Code 8§ 25123(d), 
65858(c); Sutter County, Cal., Ordinance 1171. 
216 Sutter Bay Associates v. County of 


Sutter, 68 Cal.Rptr.2d 492, 58 Cal. 
App.4th 860. 
Cal.App. 3 Dist. 1963. County's interim 


zoning ordinance prohibiting subdivision of 
lands and erection of buildings during formula- 
tion of county-wide water development and con- 
servation plan was reasonable exercise of police 
power. West's Ann.Gov.Code, §§ 65000 et seq., 
65463(d), 65806. 

Metro Realty v. El Dorado County, 35 Cal. 

Rptr. 480, 222 Cal.App.2d 508. 


Cal.App. 4 Dist. 1999. “Interim — ordi- 
nances” prohibit a property owner from using 
his or her property for a specified use for a 
limited period of time; they protect and promote 
the planning process by, among other things, 
prohibiting the introduction of potentially non- 
conforming land uses that could defeat a later 
adopted general plan or zoning ordinance. 
West's Ann.Cal.Gov.Code § 65858. 

Building Industry Legal Defense Founda- 

tion v. Superior Court, 85 Cal.Rptr.2d 
828, 72 Cal.App.4th 1410, as modified on 
denial of rehearing, and review denied. 


23. Persons entitled to attack validity. 


Library references 
C.J.S. Zoning and Land Planning §§ 26, 34, 
54. 


23.1. —— In general. 


C.A.9 (Cal.) 1975. Individuals whose mo- 
bility is impaired by city housing and zoning 
plan which limits number of dwelling units that 
may be built each year are entitled to bring suit, 
on their own behalf and on behalf of those 
similarly situated, challenging city plan as being 
violative of their right to travel. 

Construction Industry Ass'n of Sonoma 
County v. City of Petaluma, 522 F.2d 897, 
certiorari denied 96 S.Ct. 1148, 424 US. 
934, 47 L.Ed.2d 342. 


C.D.Cal. 1997. Adult-oriented business 
had standing to facially challenge on city-wide 
basis statutory validity and constitutionality of 
city’s zoning and permit ordinances restricting 
location of adult businesses, despite fact that 
premises on which business was located was in 
zone in which city had never permitted adult 
uses, in light of business’ assertion that it was 
currently being chilled as to its First Amend- 
ment rights to free expression in its efforts to 
seek alternative sites because of alleged uncon- 
stitutionality of city’s regulation of adult busi- 
nesses. U.S.C.A. Const.Amend. 1; Rialto, Cal., 


Municipal Code ch. 18.105; § 18.105.050; Rial- 

to, Cal., Interim Ordinance Nos. 1242, 1245. 

CR of Rialto, Inc. v. City of Rialto, 975 
F.Supp. 1254. 


Fact that adult-oriented business had not 
applied for conditional development permit or 
exception permit which city’s ordinances re- 
quired adult businesses to obtain did not render 
business without standing to facially challenge 
validity and constitutionality of permit require- 
ments on city-wide basis, in action in which 
business sought preliminary and permanent in- 
junction against enforcement of ordinances. 
Rialto, Cal., Municipal Code § 18.105.050; 
Rialto, Cal., Interim Ordinance Nos. 1242, 
1245. 

CR of Rialto, Inc. v. City of Rialto, 975 

F.Supp. 1254. 


Cal. i972. A nonresident but obviously af- 
fected landowner has standing to contest a 
city’s zoning, and the city owes a nonresident 
adjacent landowner a duty to consider his views 
and the effect of a proposed development upon 
his property. 

Scott v. City of Indian Wells, 492 P.2d 

1137, 99 Cal.Rptr. 745, 6 Cal.3d 541. 


With respect to grant by city of a condition- 
al use permit to construct a large planned 
development on land lying just within the city 
limits, city owed adjoining landowners who 
were not city residents a duty of notice to the 
extent given similarly situated city residents, a 
duty to hear their views, and a duty to consider 
the proposed development with respect to its 
effect on all neighboring property owners; fur- 
ther, the nonresident adjoining landowners 
could enforce those duties by appropriate legal 
proceedings and had standing to challenge any 
city zoning decisions affecting their property. 
West's Ann.Code Civ.Proc. § 1094.5. 

Scott v. City of Indian Wells, 492 P.2d 

1137, 99 Cal.Rptr. 745, 6 Cal.3d 541. 


Cal.App. 1 Dist. 1985. Enterprise lacked 
standing to challenge local zoning ordinance 
restricting ‘‘adult bookstores’ on grounds that 
definition of adult bookstore was vague where 
enterprise admitted that its business fell within 
the definitions of the ordinance and definitions 
were not so vague as to cause persons not 
before court to refrain from protected activities. 
U.S.C.A. Const.Amend. 1. 

City of Vallejo v. Adult Books, 213 Cal.Rptr. 
143, 167 Cal.App.3d 1169, review denied, 
certiorari denied Roth v. City of Vallejo, 
106 S.Ct. 1374, 475 U.S. 1064, 89 
L.Ed.2d 601. 


Cal.App. 3 Dist. 1985. Zoning ordinance 
permitting only single-family dwellings and lim- 
iting use of houses to occupation by members of 
family residing on premises so as to exclude 
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groups of more than six unrelated persons could 

not be attacked by attorney who was using his 

house as an office on grounds that ordinance 

was unconstitutional because of that limitation 

since that limitation did not harm attorney. 

County of Butte v. Bach, 218 Cal.Rptr. 613, 

172 Cal.App.3d 848, review denied, ap- 

peal after remand 263 Cal.Rptr. 565, 215 
Cal.App.3d 294. 


Cal.App. 4 Dist. 1981. California Court of 
Appeal was not required to follow federal stand- 
ing requirements with regard to nonresidents’ 
action alleging that land use ordinances and 
regulations of city allegedly violated Constitu- 
tions and laws of the United States and Califor- 
nia. 

Stocks v. City of Irvine, 170 Cal.Rptr. 724, 

114 Cal.App.3d 520. 


Standing to challenge exclusionary zoning 
practices in California did not depend upon 
plaintiffs showing “‘substantial probability” that 
their injustices would not exist but for such 
practices; it was sufficient that plaintiffs 
showed causal relationship by alleging that 
city’s zoning practices had excluded them from 
desired residency in the city or that such prac- 
tices had raised their housing costs outside such 
city by adversely affecting regional housing 
market. 

Stocks v. City of Irvine, 170 Cal.Rptr. 724, 

114 Cal.App.3d 520. 


Law Rev. 1973. California Supreme Court 
1971-1972—notice to parties outside of city’s 
zoning. 

Oil Cb, SO, 


Law Rev. 1971. Exclusionary zoning: The 
responsibility of local zoning authority to non- 
resident indigents. 

23 Stan.L.R. 774. 


24, —— Waiver, estoppel, or laches. 


Cal. 1960. Provisions for granting of vari- 
ances and imposition of conditions are integral 
parts of zoning ordinance, and its validity as 
applied to particular parcel of land depends not 
only upon zoning classification of property but 
also upon action taken with respect to request 
for variance; and where variance is granted 
upon reasonable conditions, landowner can no 
longer claim that ordinance is invalid as applied 
to his property. 

Bringle v. Board of Sup’rs of Orange Coun- 

ty, 351 P.2d 765, 4 Cal.Rptr. 493, 54 
Cal.2d 86. 


Cal.App. 1 Dist. 1961. Application for use 
permit for cocktail lounge in shopping center 
under city zoning ordinance did not foreclose 


applicant from attacking constitutionality of or- 
dinance. 
Floresta, Inc. v. City Council of City of San 
Leandro, 12 Cal.Rptr. 182, 190 Cal. 
App.2d 599. 


Cal.App. 2 Dist. 1964. Seeking variance 
would not preclude property owners from at- 
tacking constitutionality of zoning ordinance. 

Smith v. City of Duarte, 39 Cal.Rptr. 524, 

228 Cal.App.2d 267. 


Cal.App. 2 Dist. 1958. Since a variance 
presupposes reasonableness of zoning regula- 
tions as a whole, where party applies for a 
variance in zoning ordinance he precludes him- 
self from arguing that zoning board has no 
power because of invalidity of ordinance to 
grant concession. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


Cal.App. 2 Dist. 1951. Where grantee of 
zoning variances advised city before submission 
to electors of proposed ordinance revoking all 
variances that it would contest the legality of 
such action on ground that variances could not 
be revoked by such procedure and city failed to 
show that any of the acts alleged in its affirma- 
tive defense of estoppel were performed by city 
in reliance upon any conduct or representation 
of grantee, grantee was not estopped from at- 
tacking the validity of ordinance in action to 
enjoin its enforcement. 

Saks & Co. v. City of Beverly Hills, 237 

P.2d 32, 107 Cal.App.2d 260. 


Cal.App. 3 Dist. 1994. Landowner or suc- 
cessor in title is barred from challenging condi- 
tion imposed in land use regulation if he has 
acquiesced to regulation by specifically agreeing 
to condition or by failing to challenge its vali- 
dating while accepting benefits afforded. 

Tahoe Keys Property Owners’ Assn. v. State 
Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass'n v. California 
State Water Resources Control Bd., 115 
S.Ct. 485, 513 U.S: 988; 130 L-Ed.2d 397. 


Cal.App. 4 Dist. 1959. Pursual of adminis- 
trative remedies by way of applying for zone 
variance did not waive right of property owner 
to thereafter challenge validity of ordinance in 
so far as it affected his property. 

Phil Anthony Homes, Inc. v. City of Ana- 

heim, 346 P.2d 231, 175 Cal.App.2d 268. 


Cal.App. 4 Dist. 1959. If terms of zoning 
ordinance are such that, in its application to 
property of complaining party, it operates in 
unfair, unreasonable, or unjust manner or re- 
sults in improper discrimination between prop- 
erty owners, property owner may, in proper 
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proceeding, question validity of ordinance itself, 
insofar as it affects his property; but having 
applied for relief under terms of ordinance, 
applicant is in no position in such proceeding to 
question constitutionality of ordinance itself. 
Garden Grove Congregation of Jehovah's 
Witnesses v. City of Garden Grove, 1 
Cal.Rptr. 65, 176 Cal.App.2d 136. 


By proceeding in an orderly manner under 
statute and exhausting his remedy to secure 
zone variance or a conditional use permit, prop- 
erty owner does not waive his right to object to 
validity of ordinance as affecting his property, 
and after having exhausted his administrative 
remedies he may then, if he so desires, attack 
validity of ordinance as unreasonable or dis- 
criminatory, insofar as it affects and applies to 
his property, by independent action for that 
purpose. 

Garden Grove Congregation of Jehovah's 

Witnesses v. City of Garden Grove, 1 
Cal.Rptr. 65, 176 Cal.App.2d 136. 


Law Rev. 1962. Right to take land without 
compensation as condition precedent to the 
granting of a zoning variance. 

13 Hastings L.J. 401. 


25. Matters affecting validity in general. 


Library references 


C.J.S. Zoning and Land Planning §§ 22, 26, 
32,38, 54. 


Cal. 1953. Physical facts and surrounding 
circumstances, not possible action of unidenti- 
fied third persons, provide test for determining 
validity of zoning regulations. West's Ann.Gov. 
Code, 8§ 50140, 50141. 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 
75 S.Ct. 29, 348 U.S. 817, 99 L.Ed. 644. 


Cal. 1953. City zoning ordinance must be 
shown to be unreasonable, oppressive, or un- 
warranted interference with property rights in 
exercise of the police power before it will be 
held invalid. 

Beverly Oil Co. v. City of Los Angeles, 254 

P.2d 865, 40 Cal.2d 552. 


Cal.App. 1 Dist. 1978. So long as a ration- 
al basis exists for zoning decision, purpose or 
motive of ordaining body becomes irrelevant to 
any inquiry into its reasonableness. 

Friedman v. City of Fairfax, 146 Cal.Rptr. 

687, 81 Cal.App.3d 667. 


Cal.App. 1 Dist. 1977. Despite principle 
that cities may not directly restrict competition 
under guise of zoning power, it must be recog- 
nized that all land use and planning decisions 
cannot be made in a vacuum, and all such 


decisions must necessarily have some impact on 
the economy of the community. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


If there is any rational basis for a zoning 
decision from the objective facts, the actual 
motive for the decision becomes immaterial. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1976. With notable excep- 
tion of precondemnation activities intended to 
freeze or lower value of property, purpose or 
motive of city officials in passing zoning ordi- 
nance is irrelevant to inquiry concerning its 
reasonableness. 

Pinheiro v. County of Marin, 131 Cal.Rptr. 

633, 60 Cal.App.3d 323. 


Cal.App. 1 Dist. 1973. In determining 
whether a particular zoning ordinance is dis- 
criminatory against a property owner, rational 
relationship test should be used, that is, whether 
distinctions drawn by ordinance bear some ra- 
tional relationship to a conceivable legitimate 
municipal interest. 

Town of Los Altos Hills v. Adobe Creek 

Properties, Inc., 108 Cal.Rptr. 271, 32 
Cal.App.3d 488. 


Cal.App. 1 Dist. 1971. Although cities may 
not use zoning powers to regulate economic 
competition, so long as the primary purpose of 
zoning ordinance is not to regulate economic 
competition but to subserve valid objective pur- 
suant to city’s police powers, such ordinance is 
not invalid even though it might have an indi- 
rect impact on economic competition. 

Van Sicklen v. Browne, 92 Cal.Rptr. 786, 

15 Cal.App.3d 122. 


Cal.App. 1 Dist. 1958. The police power to 
zone property may not be limited by private 
agreement. 

Griffin v. Marin County, 321 P.2d 148, 157 

Cal.App.2d 507. 


Cal.App. 2 Dist. 1960. City basic zoning 
ordinance was not rendered invalid by lack of a 
prescribed method for amending its own provi- 
sions. 

Adler v. City Council of City of Culver City, 

7 Cal.Rptr. 805, 184 Cal.App.2d 763. 


Cal.App. 2 Dist. 1956. Zoning ordinance, 
or its application to particular property, must 
have a reasonable tendency to promote the 
public morals, health, safety, or general welfare 
and prosperity of a community, and be free 
from arbitrary and discriminatory conception 
and application. 

Robinson v. City of Los Angeles, 304 P.2d 

814, 146 Cal.App.2d 810. 
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Cal.App. 2 Dist. 1954. Whether a zoning 
ordinance is unreasonable, arbitrary and dis- 
criminatory is related in its application to the 
particular property involved, and each case 
must be determined on its own facts. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Cal.App. 2 Dist. 1953. The question 
whether zoning ordinance is unreasonable, ar- 
bitrary and discriminatory is related to its appli- 
cation to particular property involved, as it may 
be valid in its general aspects and as to some 
properties and invalid as to other properties. 

Morris v. City of Los Angeles, 254 P.2d 935, 

116 Cal.App.2d 856. 


Cal.App. 3 Dist. 1969. Police power to 
zone and rezone may not be restricted by con- 
tract. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 4 Dist. 1973. Fact that amortiza- 
tion period established in zoning ordinance may 
be unreasonable as to a particular property does 
not invalidate its application to other property 
or invalidate the ordinance of which it is a part. 

Bohannan v. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Cal.App. 4 Dist. 1959. That there were a 
number of churches in area, and that there was 
a school and athletic field in immediate vicinity, 
were elements which should have been consid- 
ered in determining whether to grant applica- 
tion for permit to erect church in residential 
zone; and those were also elements which it 
would be proper to consider in an appropriate 
action to determine whether ordinance itself 
contained arbitrary, unreasonable or discrimi- 
natory provisions as applied to church property; 
but such considerations were not before court 
in proceeding for writ of mandamus to compel 
issuance of permit. 

Garden Grove Congregation of Jehovah's 

Witnesses v. City of Garden Grove, 1 
Cal.Rptr. 65, 176 Cal.App.2d 136. 


Atty.Gen. 1987. Income categories of sec- 
tions 6910-6932 of Title 25 of the California 
Administrative Code must be used by a council 
of governments when determining a locality's 
share of regional housing needs. 

70 Op.Atty.Gen. 231, Sept. 29. 1987. 


Atty.Gen. 1987. As regards determination 
of a locality’s share of regional housing needs 
by a council of governments, the availability of 
suitable housing sites must be considered based 
not only upon existing zoning ordinances and 
land use restrictions of the locality, but also 
upon the potential for increased residential de- 
velopment under alternative zoning ordinances 
and land use restrictions. 

70 Op.Atty.Gen. 231, Sept. 29, 1987. 


Atty.Gen. 1987. Determination of a locali- 
ty’s share of regional housing needs by a council 
of governments must include both the existing 
and projected housing needs of the locality. 

70 Op.Atty.Gen. 231, Sept. 29, 1987. 


Law Rev. 1976. Land use regulation. 
23 U.C.L.A.Law Rev. 904. 


Law Rev. 1974. Exclusionary zoning: For 
whom does Belle Terre Toll? Emanuel Margol- 
is. 

11 C.W.L.R. 85. 


Law Rev. 1974. Recent developments in 
exclusionary zoning. Frank A. Aloi. 
6 Southwestern U.L.Rev. 88. 


Law Rev. 1966. Elimination of noncon- 
forming use by amortization: Municipal ordi- 
nance unconstitutional as a taking without just 
compensation. 

3 San Diego L.Rev. 104. 


26. Police power, relation to. 


Library references 
C.J.S. Zoning and Land Planning §§ 20, 54. 


Cal. 1971. Restrictive regulation in field of 
zoning pursuant to municipality's comprehen- 
sive and systematic plan of community develop- 
ment, if reasonable in object and not arbitrary 
in operation, will be sustained as within legiti- 
mate exercise of police power, but zoning ordi- 
nances which are unreasonable, arbitrary or 
discriminatory in their application to particular 
properties will be held not applicable on consti- 
tutional grounds. 

Hill v. City of Manhattan Beach, 491 P.2d 

369, 98 Cal.Rptr. 785, 6 Cal.3d 279. 


Cal. 1954. Zoning ordinances, when rea- 
sonable in object and not arbitrary in operation, 
constitute justifiable exercise of police power. 

Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


Cal. 1953. A zoning ordinance enacted 
pursuant to comprehensive plan of community 
development, when reasonable in object and not 
arbitrary, will be sustained as proper exercise of 
police power. 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 
713°9.Ct, 29, 348 U.S. 817, 99 E.Rd 644° 


Cal.App. 1 Dist. 1977. Zoning ordinances, 
when reasonable in object and not arbitrary in 
operation, constitute a justifiable exercise of the 
police power. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 3 Dist. 1967. Zoning ordinances 
which are reasonable and not arbitrary in oper- 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—499 


ZONING & PLANNING 27 


For references to other topics, see Descriptive-Word Index 


ation are a legitimate exercise of the police 
power. 
Mid-Way Cabinet Fixture Mfg. v. San Joa- 
quin County, 65 Cal.Rptr. 37, 257 Cal. 
App.2d 181. 


Cal.App. 4 Dist. 1956. Comprehensive 
zoning is a legitimate subject for legislative 
consideration under the police power, and zon- 
ing ordinances which are reasonable in object 
and not arbitrary in operation constitute a valid 
exercise of that power. 

City of La Mesa v. Tweed & Gambrell 


Planing Mill, 304 P.2d 803, 146 Cal. 
App.2d 762. 
Law Rev. 1982.  Inclusionary zoning—A 


proper police power function or a constitutional 
anathema? 
9 West St.U.L.Rev. 175. 


Law Rev. 1970. Opening door to open 
space control. Gerald D. Bowden. 
1 Pacific L.J. 461. 


©27. Public health, safety, morals or general 
welfare. 


Library references 


C.J.S. Zoning and Land Planning §§ 20, 21, 
38, 54. 


C.A.9 (Cal.) 1975. If exclusion in zoning 
ordinance bears rational relationship to legiti- 
mate state interest, zoning regulation is valid; if 
it does not, zoning regulation is invalid. 

Construction Industry Ass’n of Sonoma 

County v. City of Petaluma, 522 F.2d 897, 
certiorari denied 96 S.Ct. 1148, 424 U.S. 
934, 47 L.Ed.2d 342. 


Zoning regulations must find their justifica- 
tion in some aspect of police power, asserted for 
the public welfare. 

Construction Industry Ass’n of Sonoma 
County v. City of Petaluma, 522 F.2d 897, 
certiorari denied 96 S.Ct. 1148, 424 U.S. 
934, 47 L.Ed.2d 342. 


C.D.Cal. 1985. Zoning decisions of local 
governments are presumptively constitutional 
and will not be set aside by a court unless those 
decisions are clearly arbitrary and unreason- 
able, having no substantial relation to the public 
health, safety, morals or general welfare. 

Litton Intern. Development Corp. v. City of 

Simi Valley, 616 F.Supp. 275. 


Cal. 1986. Section of Government Code 
requiring cities and counties to balance housing 
needs against public service needs before pass- 
ing growth control ordinances, and to list in 
those ordinances findings as to public health, 
safety, and welfare to be promoted which justify 
reducing housing opportunities of region does 
not apply to growth control ordinances enacted 


by means of initiative process. West's Ann.Cal. 
Gov.Code § 65863.6. 
Building Industry Assn. v. City of Camaril- 
lo, 718 P.2d 68, 226 Cal. Rptr. 81, 41 
Cal.3d 810. 


Growth control ordinance must be substan- 
tially and reasonably related to welfare of re- 
gion affected, cannot unfairly discriminate 
against particular personal property and cannot 
be arbitrary or capricious. 

Building Industry Assn. v. City of Camaril- 

lope 7USsP2dvose22or CaliRptre ol, 41 
Cal.3d 810. 


Cal. 1984. Ordinance restrictive of proper- 
ty use will be upheld against due process attack 
unless its provisions are clearly arbitrary and 
unreasonable, having no substantial relation to 
general health, safety, morals, or general wel- 
fare. | Wests, Ann Gals (Const Ante ela oilk 
U.S.C.A. Const.Amend. 14. 

Nash v. City of Santa Monica, 688 P.2d 
894, 207 Cal.Rptr. 285, 37 Cal3d 97, 
appeal dismissed 105 S.Ct. 1740, 470 
U.S. 1046, 84 L.Ed.2d 807. 


Cal. 1980. A zoning ordinance is valid if it 
is reasonably related to the public welfare. 
Arnel Development Co. v. City of Costa 
Mesa, 620 P.2d 565, 169 Cal.Rptr. 904, 
28 Cal.3d 511, transferred to 178 Cal. 
Rptr. 723, 126 Cal.App.3d 330. ° 


Cal.App. 1 Dist. 2001. A zoning ordinance 
must bear a substantial and reasonable relation- 
ship to the public welfare, and an arbitrary and 
discriminatory zoning decision is an invalid 
exercise of the police power. 

Merritt v. City of Pleasanton, 107 Cal. 

Rptr.2d 675, 89 Cal.App.4th 1032. 


Cal.App. 1 Dist. 1997. Constitutional mea- 
sure by which court judges validity of land use 
ordinance assailed as exceeding municipal au- 
thority under police power is whether it has real 
or substantial relation to public health, safety, 
morals or general welfare; conversely, such or- 
dinance is unconstitutional only if its provisions 
are clearly arbitrary and unreasonable, having 
no substantial relation to public health, safety, 
morals, or general welfare. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Cal.App. 1 Dist. 1989. In determining 
whether challenged zoning restriction reason- 
ably relates to regional welfare, trial court must 
undertake three-step analysis: first, court must 
forecast probable effect and duration of restric- 
tions; second, court must identify competing 
interests affected by restriction; and finally, 
court must determine whether ordinance, in 
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light of its probable impact, represents reason- 
able accommodation of competing interests. 
' Northwood Homes, Inc. v. Town of Mora- 
ga, 265 Cal.Rptr. 363, 216 Cal.App.3d 
Oe 


Cal.App. 1 Dist. 1983. Concept of “public 
welfare” in determining reasonableness of exer- 
cise of police power is sufficiently broad to 
encompass city’s desire to grow at orderly pace 
and in compact manner. 

Dateline Builders, Inc. v. City of Santa 

Rosa, 194 Cal.Rptr. 258, 146 Cal.App.3d 
S70); 


Cal.App. 1 Dist. 1977. Every intendment is 
in favor of validity of exercise of police power 
with respect to zoning ordinance, and even 
though a court may differ from determination of 
legislative body, ordinance will be upheld so 
long as it bears substantial relation to the public 
health, safety, morals or general welfare. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1974. Ordinances regulat- 
ing nonconforming uses and zoning are suffi- 
cient if the administrative body entrusted with 
their application is required to make decisions 
in accord with the general health, safety, and 
welfare standard. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Cal.App. 2 Dist. 1991. Where public bene- 
fits greatly, it is constitutional to restrict use of 
one’s land; in some cases, no compensation 
may be required even if almost all uses are 
taken. West’s Ann.Cal. Const. Art. 1, 88 7, 19; 
U.S.C.A. Const.Amends. 5, 14. 

Long Beach Equities, Inc. v. County of 
Ventura, 282 Cal.Rptr. 877, 231 Cal. 
App.3d 1016, rehearing denied, modified, 
and review denied, certiorari denied 112 
Si Cin O27 oOSe UrSe I ZO 20s badd 
898. 


Cal.App. 2 Dist. 1984. A land use restric- 
tion lies within the public power if it has a 
reasonable relation to the public welfare. 

Cormier v. County of San Luis Obispo, 207 

Cal.Rptr. 880, 161 Cal.App.3d 850. 


Cal.App. 2 Dist. 1977. In regulating land 
use, municipalities have broad discretion to 
prescribe building restrictions, which will be 
stricken only if clearly arbitrary and unreason- 
able and without substantial relation to public 
health, safety or morals. 

Schroeder v. Municipal Court, 141 Cal. 
Rptr. 85, 73 Cal.App.3d 841, appeal dis- 
missed 98 S.Ct. 1641, 435 U.S. 990, 56 
L.Ed.2d 81. 


Cal.App. 2 Dist. 1956. Zoning ordinance, 
or its application to particular property, must 


have a reasonable tendency to promote the 
public morals, health, safety, or general welfare 
and prosperity of a community, and be free 
from arbitrary and discriminatory conception 
and application. 
Robinson v. City of Los Angeles, 304 P.2d 
814, 146 Cal.App.2d 810. 


Cal.App. 2 Dist. 1954. In determining va- 
lidity of zoning ordinance, public welfare must 
be considered from the standpoint of the objec- 
tive of zoning and of all the property within any 
particular use district. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Cal.App. 3 Dist. 2000. A city’s power to 
enact zoning regulation derives from the police 
power and, as such, zoning regulations must be 
reasonably necessary and reasonably related to 
the health, safety, morals, or general welfare of 
the community. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


To be valid, zoning regulations must be 
expressly or impliedly based upon a finding by 
the governing body of the municipality that 
such regulations are necessary for the general 
welfare of the community. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


Cal.App. 3 Dist. 1997. Development agree- 
ment could be suspended, through adoption of 
interim urgency zoning ordinance prohibiting 
development in area in question, even though 
statute imposed requirement that local legisla- 
tive body find that approval of “‘additional’’ 
subdivisions would result in threat to public 
health, safety and welfare, and as agreement in 
question was already approved nothing addi- 
tional would be involved; there would certainly 
be other development requests that would in- 
volve threats to public health, safety and wel- 
fare. West’s Ann.Cal.Gov.Code § 65858; Sutter 
County, Cal., Ordinance 1170. 

216 Sutter Bay Associates v. County of 

Sutter; 68 ‘Cal/Rpir.2d!) 492, 58.7 Cal. 
App.4th 860. 


Cal.App. 3 Dist. 1984. A restriction on 
land use is valid if it has a real or substantial 
relation to public health, safety, morals or gen- 
eral welfare. 

Bailey v. County of El Dorado, 210 Cal. 

Rptr. 237, 162 Cal.App.3d 94. 


Cal.App. 3 Dist. 1969. Conditions imposed 
by zoning authority on grant of land use appli- 
cations are valid if reasonably conceived to 
fulfill public needs, such as community's protec- 
tion against potentially deleterious effects of 
landowner’s proposal and community's need for 
facilities to meet public service demands creat- 
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ed by proposal, 
proposed use. 
Scrutton v. Sacramento County, 79 Cal. 
Rptr. 872, 275 Cal.App.2d 412. 


emanating from landowner’s 


Cal.App. 3 Dist. 1963. Any zoning regula- 
tion is valid exercise of police power if it is 
necessary to subserve ends for which police 
power exists, that is, promotion of public 
health, safety, morals, and general welfare. 

Metro Realty v. El Dorado County, 35 Cal. 

Rptr. 480, 222 Cal.App.2d 508. 


Cal.App. 4 Dist. 1995. Growth control or- 
dinances enacted by municipality are normally 
upheld if they bear substantial relationship to 
public welfare and inflict no irreparable injury 
on landowners; substantial diminution in value 
of property is not “irreparable injury’’ in this 
context. 

Del Oro Hills v. City of Oceanside, 37 
Cal.Rptr.2d 677, 31 Cal.App.4th 1060, 
review denied, certiorari denied 116 S.Ct. 
86, 516 U.S. 823, 133 L.Ed.2d 43. 


Cal.App. 4 Dist. 1992. Zoning may be judi- 
cially invalidated if it is arbitrary and unreason- 
able, if it bears no reasonable relationship to 
regional welfare, or if it deprives landowner of 
substantially all use of land. 

Consaul v. City of San Diego, 8 Cal.Rptr.2d 

762, 6 Cal.App.4th 1781, review denied. 


Cal.App. 4 Dist. 1961. City is not obligated 
to make provision for location and operation 
within city limits of any and all known indus- 
tries, regardless of all other considerations, pro- 
viding city’s actions are not arbitrary or unrea- 
sonable, are not done fraudulently, and are 
done to insure maximum protection of the sev- 
eral conflicting private interests, to cause mini- 
mum detriment to the community, and to safe- 
guard public health, safety, comfort and general 
welfare. 

Snow v. City of Garden Grove, 10 Cal.Rptr. 

480, 188 Cal.App.2d 496. 


Cal.App. 5 Dist. 1974. If there is reason- 
able basis to believe that zoning has substantial 
relation to public health, safety, morals or gen- 
eral welfare, zoning measure will be deemed to 
be within purview of police power. 

Gisler v. County of Madera, 112 Cal.Rptr. 

919, 38 Cal.App.3d 303. 


Law Rev. 1979. An economic definition of 


“general welfare’. 
52 So.Calu.R: 1673. 


Law Rev. 1977. A regional perspective of 
the ‘‘general welfare’’. 
14 San Diego L.Rev. 1227. 


Law Rev. 1977. Zoning ‘‘adult’’ movies. 
28 Hastings L.J. 1293. 


Law Rev. 1975. “Snob zoning” attaining 
degree of respectability. 
9 Loyola U. (L.A.)L.Rev. 192. 


Law Rev. 1973. | Environmental 
statements, zoning and low-cost housing. 
46 So.Cal.L.R. 754. 


Law Rev. 1970. Opening door to open 
space control. Gerald D. Bowden. 
spacey. 401% 


impact 


28. Certainty and definiteness. 


Library references 
C.J.S. Zoning and Land Planning § 28. 


C.A.9 (Cal.) 1994. City’s revised general 
plan was not unconstitutionally vague by virtue 
of fact that its language apparently suggested 
that certain property was designated for agricul- 
tural use while plan map indicated that proper- 
ty was designated half single family and half 
rural residential; consultation with city officials 
by affected property owners resolved any ambi- 
guity regarding meaning of general plan. 
U.S.C.A. Const.Amends. 5, 14. 

Kawaoka v. City of Arroyo Grande, 17 F.3d 

1227, certiorari denied 115 S.Ct. 193, 
513 U.S.,.870, 130 L.Ed.2di 125. 


C.A.9 (Cal.) 1986. Phrase, “if any law or 
ordinance is violated in connection therewith,” 
in county ordinance governing revocation of 
permits “granted in accordance’ with ordi- 
nance, was not unconstitutionally vague on 
ground that a reasonable man could not tell 
whether the phrase applied to use permit or to 
initial grant of the permit. U.S.C.A. Const. 


Amend. 14. 
Valley Wood Preserving, Inc. v. Paul, 785 
Jel TSI 
C.D.Cal. 1995. Conditional use permit 


(CUP) ordinance provision “that the proposed 
use complies with the development and design 
requirements of the zone or land use designa- 
tion in which it is to be located” was sufficiently 
narrow, objective and definite to pass constitu- 
tional scrutiny. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


Conditional use permit (CUP) ordinance 
provision that “the requested use at the pro- 
posed location will not be located within a 250 
foot radius of a church, temple” was sufficiently 
narrow, objective and definite to pass constitu- 
tional scrutiny. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


Terms ‘‘adequately served,” “‘sufficient 
width,” and “improved as necessary,’ as used 
in conditional use permit (CUP) ordinance pro- 
vision relating to highways or streets serving 
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proposed site for adult business, were constitu- 
tionally vague. U.S.C.A. Const.Amend. 1. 
Santa Fe Springs Realty Corp. v. City of 
Westminster, 906 F.Supp. 1341. 


Terms “hazardous to the health or safety,’’ 
‘inadequate to deter,” ‘“‘to promote the safe and 
orderly,’ and ‘‘to prevent disturbance’’ used in 
revocation provisions of conditional use permit 
(CUP) ordinance relating to adult businesses, 
were unconstitutionally vague and ambiguous. 
U.S.C.A. Const.Amend. 1. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


C.D.Cal. 1992. General plan requiring 
that landowners prove economic nonviability of 
agriculture on their parcel was not unconstitu- 
tionally vague, even if required showing had 
already been made; it would be inappropriate 
to consider general plan _ unconstitutionally 
vague when general plan is, by definition, gen- 
eral. 

Kawaoka v. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
S70 mis Obie di Zale: 


Cal. 1976. Municipal zoning ordinance 
enacted by initiative prohibiting issuance of 
further residential building permits until local 
educational facilities eliminated double sessions 
and “overcrowded classrooms as determined by 
the California Education Code,” and until sew- 
age disposal and water supply facilities com- 
plied with specified standards, was not uncon- 
stitutionally vague, even though Education Code 
contains no definition of ‘overcrowded class- 
rooms,’ where ordinance could be interpreted 
to incorporate standards adopted by local joint 
school district, pursuant to authority granted it 
by Education Code, for determining whether 
schools are overcrowded. West's Ann.Edu- 
cation Code, § 1052. 

Associated Home Builders etc., Inc. v. City 

of Livermore, 557 P.2d 473, 135 Cal.Rptr. 
Alo CaleS dia 82 OD vAV LARS dieOSS,: 


Cal. 1971. With respect to ordinance re- 
quiring subdividers to dedicate land or pay fees 
in lieu thereof for park or recreational purposes, 
resolution providing that dedication would be 
required if park designated on master plan is 
incorporated within subdivision and if slope, 
topography and geology of the site as well as its 
surroundings are suitable for intended use of 
park provided constitutionally sufficient criteria 
for determining whether dedication or fee 
should be required. 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
30 L.Ed.2d 159. 


Cal.App. 1 Dist. 1985. Provision of zoning 
ordinance requiring ‘‘variety in the design of the 
structure on grounds to avoid monotony in the 
external appearance” was not unconstitutional- 
ly vague and did not require further objective 
criteria in light of legislative intent to avoid 
“‘ticky-tacky’ development. U.S.C.A. Const. 
Amends. 5, 14. 

Novi v. City of Pacifica, 215 Cal.Rptr. 439, 

169 Cal.App.3d 678. 


Requirement of zoning ordinance preclud- 
ing uses that would be detrimental to the “gen- 
eral welfare’’ was not unconstitutionally vague. 
U.S.C.A. Const.Amends. 5, 14. 

Novi v. City of Pacifica, 215 Cal.Rptr. 439, 

169 Cal.App.3d 678. 


Cal.App. 1 Dist. 1962. Ordinance __pro- 
posed through initiative procedure to clarify 
duties of planning commission with respect to 
adoption of master plan for zoning was not void 
for vagueness. 

Fletcher v. Porter, 21 Cal.Rptr. 452, 203 

Cal.App.2d 313. 


Cal.App. 1 Dist. 1956. Subdivision ordi- 
nance provision that subdivision will be consid- 
ered in its relation to adopted or proposed 
master plan of county was a sufficient legisla- 
tive guide to exercise of discretion under ordi- 
nance provision that planning commission and 
board of supervisors might grant land use per- 
mits to authorize use of industrial land for 
residential purposes. West's Ann.Gov.Code, 
§§ 65460, 65464, 65600; West’s Ann.Bus. & 
Prof.Code, § 11500 et seq. 

Roney v. Board of Sup’rs of Contra Costa 

County, 292 P.2d 529, 138 Cal.App.2d 
740. 


Cal.App. 2 Dist. 2001. A substantial 
amount of vagueness is permitted in California 
zoning ordinances in order to permit delegation 
of broad discretionary power to administrative 
bodies. 

Echevarrieta v. City of Rancho Palos 
Verdes, 103 Cal.Rptr.2d 165, 86 Cal. 
App.4th 472, as modified on denial of 
rehearing, and review denied. 


City’s ‘‘view protection” ordinance was not 
sO vague as to violate due process insofar as it 
stated that one purpose thereof was to ensure 
that owners of foliage which violated ordi- 
nance’s height provisions on ordinance’s effec- 
tive date would not allow such foliage to in- 
crease in height; ordinance could be fairly read, 
without resort to other materials, to provide 
that if property.owner had trees exceeding 16 
feet prior affective date, impairing view of 
neighbor, property owner was prohibited from 
letting that foliage grow any higher whether or 
not neighbor obtained view restoration permit, 
and that if neighbor did eventually seek permit, 
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trees in excess of 16 feet could be ordered to be 
trimmed. U.S.C.A. Const.Amend. 14. 
Echevarrieta v. City of Rancho Palos 
Verdes, 103 Cal.Rptr.2d 165, 86 Cal. 
App.4th 472, as modified on denial of 
rehearing, and review denied. 


Section of city’s “view protection’ ordi- 
nance that permitted view restoration commis- 
sion (VRC) to recommend removal and replace- 
ment of trees did not violate due process on 
vagueness grounds, despite lack of language 
indicating consequences that would befall non- 
consenting foliage owner. U.S.C.A. Const. 
Amend. 14. 

Echevarrieta v. City of Rancho Palos 
Verdes, 103 Cal.Rptr.2d 165, 86 Cal. 
App.4th 472, as modified on denial of 
rehearing, and review denied. 


Cal.App. 2 Dist. 1995. Statute cannot for- 
bid or require act in terms so vague that per- 
sons of common intelligence must necessarily 
guess at its meaning and differ as to its applica- 
tion, however, zoning statutes need not be so 
rigid as to eliminate all possible differences of 
opinion, as zoning laws need to be broadly 
enough written to allow substantial discretion to 
administrative bodies. 

Briggs v. City of Rolling Hills Estates, 47 

Cal.Rptr.2d 29, 40 Cal.App.4th 637, re- 
view denied. 


Zoning ordinance requiring designs ‘“‘to re- 
spect the existing privacy of surrounding prop- 
erties’’ was not unconstitutionally vague. 

Briggs v. City of Rolling Hills Estates, 47 

Cal.Rptr.2d 29, 40 Cal.App.4th 637, re- 
view denied. 


Cal.App. 2 Dist. 1987. Municipality's view 
protection ordinance, which used such words as 
“needless,” “discouraged,” ‘‘view,”’ “‘impair- 
ment” and “‘significantly obstructed,’’ was not 
unconstitutionally vague in that reasonably cer- 
tain standard in light of need for view protec- 
tion could be determined. U.S.C.A. Const. 
Amend. 14. 

Ross v. City of Rolling Hills Estates, 238 
Cal.Rptr. 561, 192 Cal.App.3d 370, re- 
view denied, appeal dismissed 108 S.Ct. 
497, 484 U.S. 983, 98 L.Ed.2d 496. 


Cal.App. 2 Dist. 1976. Los Angeles County 
zoning ordinance proscribing the use in any 
zone of any structure or premises contrary to 
the provisions of the ordinance and more par- 
ticularly proscribing the use in a residential 
zone of any premises ‘‘except as hereinafter 
specifically permitted’’ was not unconstitution- 
ally vague. 

Sechrist v. Municipal Court, 134 Cal.Rptr. 

733, 64 Cal.App.3d 737. 


Los Angeles County zoning ordinance, per- 
mitting use of property in R-1 zone “‘for 


* *  * residences, single family,’ was not 


unconstitutionally vague, notwithstanding con- 

tention that it failed to apprise potential user of 

those uses which were necessarily proscribed. 

Sechrist v. Municipal Court, 134 Cal.Rptr. 
733, 64 Cal.App.3d 737. 


Cal.App. 2 Dist. 1963. City zoning ordi- 
nance provision authorizing granting of condi- 
tional use permits was not vague and uncertain. 

Case v. City of Los Angeles, 32 Cal.Rptr. 

271, 218 Cal.App.2d 36. 


Cal.App. 3 Dist. 2000. While a zoning reg- 
ulation must serve the general welfare, that, in 
itself, is not a sufficiently precise standard for 
the content of a zoning regulation. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


A zoning ordinance must provide at least 
some criteria to govern its application. 
Friends of Davis v. City of Davis, 100 Cal. 
Rptr.2d 413, 83 Cal.App.4th 1004. 


Cal.App. 3 Dist. 1976. City ordinances 
regulating land uses within flood prone areas 
and rezoning certain lands surrounding stream 
beds were neither vague nor arbitrary, nor 
improper exercise of city council’s police pow- 
er, and owners of property rezoned pursuant to 
such ordinances, who alleged deprivation of 
their constitutional rights as result of such ordi- 
nances, failed to adequately state cause of ac- 
tion. 42 U.S.C.A. §§ 1983, 1985. 

Zisk v. City of Roseville, 127 Cal.Rptr. 896, 

56 Cal.App.3d 41. 


Cal.App. 3 Dist. 1963. Construed in rela- 
tion to entire enactment, county ordinance pro- 
viding that maps and drawings, submitted by 
applicant for permit to level land or change 
natural channels or waterways, should be sub- 
ject to approval by road commissioner simply 
required that maps and drawings adequately 
furnish specified information and was not inval- 
id as permitting arbitrary rejection of applica- 
tion. 

Colusa County v. Strain, 30 Cal.Rptr. 415, 

215 Cal.App.2d 472. 


Cal.App. 4 Dist. 1985. City zoning ordi- 
nance providing detailed description of video 
game machine, specifying maximum number of 
machines which could be installed in any one 
location in particular zone, and providing addi- 
tional, specific, requirements as to space, park- 
ing and advertising for the different zones was 
not unconstitutionally vague. 

Amusing Sandwich, Inc. v. City of Palm 

Springs, 211 Cal.Rptr. 911, 165 Cal. 
App.3d 1116. 


Cal.App. 4 Dist. 1959. If the purposes of 
zoning are to be accomplished, the master zon- 
ing restrictions or standards must be definite 
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while the provisions pertaining to a conditional 
use or a variance, designed to relieve against 
uncertain eventualities, must of necessity be 
broad and permit an exercise of discretion. 
Tustin Heights Ass’n v. Board of Sup’rs of 
Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


Cal.App. 5 Dist. 1962. Provisions of coun- 
ty zoning ordinance governing issuance of vari- 
ance or use permits are not unconstitutional by 
reason of vagueness or uncertainty nor failure 
to fix standards and specifications governing 
variance. 

Matthews v. Board of Sup’rs of Stanislaus 

County, 21 Cal.Rptr. 914, 203 Cal.App.2d 
800. 


Cal.App. 6 Dist. 1992. Municipal — ordi- 
nance limiting occupations carried on at home 
was not unconstitutionally vague, despite con- 
tention that nothing in ordinance distinguished 
domestic employees, such as cooks, gardeners, 
or maids, from other business assistant; funda- 
mental difference distinguished the hiring of 
individuals to perform services to enhance the 
home, from hiring assistants to facilitate com- 
mercial enterprise conducted on premises. 

City of Los Altos v. Barnes, 5 Cal.Rptr.2d 

77, 3 Cal.App.4th 1193, review denied. 


Cal.App. 6 Dist. 1991. City ordinance 
prohibiting transient commercial use of resi- 
dential property for “remuneration” was not 
unconstitutionally vague and overbroad, but 
was sufficiently clear to allow people of com- 
mon intelligence to understand its meaning; 
given ordinance’s repeated use of word ‘‘com- 
mercial,” court did not discern intention by 
city to police bread-and-butter gifts. U.S.C.A. 
Const.Amend. 5. 

Ewing v. City of Carmel-By-The-Sea, 286 
Cal.Rptr. 382, 234 Cal.App.3d 1579, re- 
view denied, certiorari denied 112 S.Ct. 
1950, 504 U.S. 914, 118 L.Ed.2d 554. 


Cal.Super. 1986. Requirement in ordi- 
nance regulating location of bookstores and 
motion picture theatres dealing with adult ma- 
terial that the business “will not be inconsistent 
with external appearance of commercial struc- 
tures” also in the area means that the external 
design and decor of the adult bookstore and 
motion picture theatres should not be conspicu- 
ous in relation to other commercial uses; and 
that the exterior lighting and signs should be 
similar to the exterior lighting and signs of 
other commercial establishments in the area, 
and is thus not impermissibly vague. U.S.C.A. 
Const.Amends. 1, 14. 

People v. Nadeau, 227 Cal.Rptr. 644, 182 

Cal.App.3d Supp. 1. 


Requirement in ordinance regulating the 
location of bookstores and motion picture the- 


atres dealing with adult materials that the busi- 
ness ‘‘will not be inconsistent with the exterior 
appearance of other commercial establishments 
“so as to cause blight, deterioration or substan- 
tially diminish or impair property value within 
the neighborhood” simply restates the standard 
that the exterior appearance will not be incon- 
sistent with the exterior appearance of other 
commercial establishments and thus avoids im- 
permissible | vagueness. WES © Awe a @onst: 
Amends. 1, 14: 

People v. Nadeau, 227 Cal.Rptr. 644, 182 

Cal.App.3d Supp. 1. 


County zoning requirements for adult book- 
stores and adult movie theatres or arcades were 
not unconstitutionally vague. U.S.C.A. Const. 
Amends. 1, 14. 

People v. Nadeau, 227 Cal.Rptr. 644, 182 

Cal.App.3d Supp. 1. 


Law Rev. 1978. Growth control 
nances: need for accommodation. 
2S AAR Side 


ordi- 


€29. Conformity to enabling statute. 


Library references 
C.J.S. Zoning and Land Planning §§ 21, 42. 


Cal.App. 5 Dist. 1982. Judicial inquiry 
into general plan adopted by board of supervi- 
sors extends to whether general plan substan- 
tially complies with requirements of Govern- 
ment Code and, since such determination is 
matter of law, Court of Appeal need not give 
deference to trial court's findings. West's Ann. 
Cal.Pub.Res.Code § 21168.5. 

Twain Harte Homeowners Assn. v. County 

of Tuolumne, 188 Cal.Rptr. 233, 138 Cal. 
App.3d 664. 


29.5. Maps, plats, or plans, requirements in 
general. 


Library references 
C.J.S. Zoning and Land Planning § 21. 


Cal. 1970. Absent some deficiency in pur- 
chasers’ building application other than fact 
that grantor did not file required subdivision 
map, officials were required to issue permit; 
purchasers were not limited to joining with 
other purchasers to obtain approval of subdivi- 
sion map or to exercising statutory right to 
avoid purchase. West’s Ann.Bus. & Prof.Code, 
SS UUS08) VISS5 Sse S401 15408 ais uih 
11542, 11550 et seq. 

Keizer v. Adams, 471 P.2d 983, 88 Cal.Rptr. 

183, 2 Cal.3d 976. 


Cal.App. 1 Dist. 1983. Charter cities are 
not exempt from planning elements prescribed 
by statutes if general land use plan is adopted 
under their charter, including land use element, 
which includes population density, circulation 
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element, and housing element, which makes 
adequate provisions for housing needs of all 
economic segments of community. West's Ann. 
Cal.Gov.Code §§ 65061-65061.4, 65302, 65307, 
65700; § 65300 (Repealed). 
Dateline Builders, Inc. v. City of Santa 
Rosa, 194 Cal.Rptr. 258, 146 Cal.App.3d 
520. 


City’s and county's adoption of general plan 
for land use with its policy of orderly and 
compact growth to avoid urban sprawl was 
proper exercise of police power for general 
welfare, and thus, city’s refusal, as a planning 
device, to extend utility service to builders’ 
development, was consistent with land use plan 
and was within city’s police power, though city 
was only supplier and proposed extension was 
beyond city boundaries. West's Ann.Cal.Gov. 
Code § 65300 (Repealed); §§ 65302, 65859. 

Dateline Builders, Inc. v. City of Santa 

Rosa, 194 Cal.Rptr. 258, 146 Cal.App.3d 
520. 


Cal.App. 1 Dist. 1982. Since consistency 
with general plan is required, absence of a valid 
general plan, or relevant elements or compo- 
nents thereof, precludes enactment of zoning 
ordinances and the like. West’s Ann.Gov.Code 
8§ 65300, 65302, 65563, 65566, 65567, 65860, 
66410 et seq., 66473.5, 66474. 

Resource Defense Fund v. County of Santa 

Cruz, 184 Cal.Rptr. 371, 133 Cal.App.3d 
800. 


Issuance by state Office of Planning and 
Research of extension of time to county for 
completion of an adequate general plan did not 
validate county’s prior approval of minor land 
divisions from requirement of conformity to 
valid general plan despite statute which states 
that during extension of time granted, ‘‘city or 
county is not subject to the requirement that a 
complete and adequate general plan be adopted 
or the time within which it must be adopted or 
the requirement that the land used be compati- 
ble or consistent with the general plan,” in that 
statutory exemption is applicable only to ap- 
provals which occur ‘during’ period of the 
extension, and thus OPR extension did not ren- 
der moot issues of whether county improperly 
approved the minor land divisions. West's Ann. 
Gov.Code §§ 65302.6, 65302.6(a, b, d). 

Resource Defense Fund v. County of Santa 

Cruz, 184 Cal.Rptr. 371, 133 Cal.App.3d 
800. 


Cal.App. 1 Dist. 1981. County must have 
general plan for physical development of county 
that encompasses all requirements of state law. 
West's Ann.Gov.Code, § 65300. 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Where there was no perceptible connection 
between tabulated density standards of popula- 
tion and any of classified types of land use area, 
nor between types of areas described and 
mapped and tabulated land use categories 
which were not mapped, making it impossible 
to relate any tabulated density standard of pop- 
ulation to any location in county, and where 
pamphlet offered as part of county’s general 
plan for physical development was silent as to 
building intensity standard in any location in 
county, land use element of such plan did not 
comply with statute requiring that plan include 
statement of standards of population density 
and building intensity recommended for various 
districts and other territory covered by plan. 
West's Ann.Gov.Code, § 65302(a). 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Housing element offered as part of 1978 
general plan for physical development of county 
which amounted to inventory of housing in 
county as of 1970, did not meet standard sug- 
gested in regulations of Department of Housing 
and Community Development or mandated by 
statute governing such element and did not 
include standards and plans for improvement of 
housing, provision of adequate sites for housing 
or adequate provision for housing needs of all 
economic segments of community did not com- 
ply with statute governing housing element of 
plan. West’s Ann.Gov.Code, § 65302(c). 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Pamphlet offered as part of general plan for 
physical development of county which included 
no noise exposure information presented in 
technical nomenclature, showed nothing deter- 
mined by monitoring with regard to areas 
deemed noise sensitive and did not include 
current and projected community noise expo- 
sure inventory did not substantially comply with 
requirements of statute governing noise element 
of such plan. West's Ann.Gov.Code, § 65302(g). 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Test for whether general plan for physical 
development of county includes adequate noise 
element is neither geographical nor subjective; 
it is purely statutory. West's Ann.Gov.Code, 
§ 65302(g). 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Where circulation element of general plan 
for physical development of county was not 
expressly related to land use element and where 
such relationship could not be determined by 
construction because land use element was defi- 
cient in itself, circulation element was not in 
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compliance with statute governing elements of 

such plan. West’s Ann.Gov.Code, § 65302(b). 

Camp v. Board of Supervisors, 176 Cal. 
Rptr. 620, 123 Cal.App.3d 334. 


Cal.App. 1 Dist. 1980. Power to adopt sup- 
plemental ordinances in connection with mat- 
ters covered by the Subdivision Map Act may be 
implied, provided those regulations bear a rea- 
sonable relation to purposes and requirements 
of the Act and are not inconsistent with it. 
West’s Ann.Gov.Code, § 66410 et seq. 

Benny v. City of Alameda, 164 Cal.Rptr. 

776, 105 Cal.App.3d 1006. 


Cal.App. 1 Dist. 1979. Though county 
planning commission’s action on tentative sub- 
division map came after expiration of the 50- 
day statutory period within which a local au- 
thority is required to act on a tentative map, the 
commission’s action did not violate the 50-day 
time limit where, prior to the expiration of the 
time limit, the subdivider had consented to an 
extension of the period. West’s Ann.Gov.Code, 
§§ 66452, 66452.1, 66452.2(b), 66452.5. 

Carmel Valley View, Ltd. v. Maggini, 155 

Cal.Rptr. 208, 91 Cal.App.3d 318. 


Under the Subdivision Map Act, where 
county planning commission was not autho- 
rized to approve or disapprove subdivider’s ten- 
tative map, commission acted properly when it 
simply referred the map to the board of supervi- 
sors with the recommendation that an environ- 
mental impact report be prepared and, there- 
fore, the failure of the commission to approve 
or disapprove the map within the 50-day statu- 
tory period did not result in the approval of the 
map by operation of law. West's Ann.Gov. 
Code, 88 66452.1, 66452.4. 

Carmel Valley View, Ltd. v. Maggini, 155 

Cal.Rptr. 208, 91 Cal.App.3d 318. 


Where county board of supervisors did not 
expressly or conditionally approve or disap- 
prove tentative subdivision map but, rather, 
requested a supplemental environmental impact 
report, the board effectively placed the subdivi- 
der on notice that its subdivision map would be 
disapproved unless the subdivider provided the 
supplemental information and, therefore, even 
though the board did not expressly act on the 
map the board satisfied the Subdivision Map 
Act requirements in that it implicitly disap- 
proved the map in the absence of the supple- 
mental environmental impact report. West's 
Ann.Gov.Code, § 66452.2. 

Carmel Valley View, Ltd. v. Maggini, 155 

Cal.Rptr. 208, 91 Cal.App.3d 318. 


Where date on which subdivider filed cor- 
rected tentative subdivision map was June 15, 
county planning commission had until August 5 
to act on the map and where the commission 
disapproved the map within the 50-day period 


and the county board of supervisors thereafter 
disapproved the map within the statutory time 
period, the map was never approved by opera- 
tion of the law. West's Ann.Gov.Code, 
§§ 66452.1, 66452.2(a), 66452.5(a). 
Carmel Valley View, Ltd. v. Maggini, 155 
Cal.Rptr. 208, 91 Cal.App.3d 318. 


Cal.App. 1 Dist. 1979. City was required 
to act on developers’ application for approval of 
its subdivision maps under the Subdivision Map 
Act standards and on developers’ development 
allotment application under standards of initia- 
tive measure designed to control rate, distribu- 
tion, quality, and economic level of proposed 
development on a year-to-year basis. West's 
Ann.Gov.Code, §§ 66433-66443, 66499.30. 

Simac Design, Inc. v. Alciati, 154 Cal.Rptr. 

676, 92 Cal.App.3d 146. 


Cal.App. 1 Dist. 1976. Municipal _ ordi- 
nance enacted pursuant to statute may require 
land dedication or “‘in lieu fees’’ upon conver- 
sion of building into condominium and thus 
into a “‘subdivision,’’ even though “new resi- 
dents’”’ of the community do not result there- 
from. Bus. & Prof.Code, § 11546, St.1972, p. 
2884: West’s Ann.Gov.Code, § 66477. 

Norsco Enterprises v. City of Fremont, 126 

Cal.Rptr. 659, 54 Cal.App.3d 488. 


Cal.App. 2 Dist. 1986. Local plan should 
identify more specific land uses, determine ac- 
tual boundaries between land use categories, 
and establish more specific residential density 
ranges, within general parameters established 
by countywide goals and policies, and proposal 
contained in local plan may be consistent with 
stated policies of general plan, even if not liter- 
ally supported by policy map, as mere examina- 
tion of land use and other policy maps is insuffi- 
cient to determine consistency. 

Las Virgenes Homeowners Federation, Inc. 

v. County of Los Angeles, 223 Cal.Rptr. 
18, 177 Cal.App.3d 300, review denied. 


Cal.App. 2 Dist. 1980. Housing element of 
master plan of City of Glendale contained an 
extremely comprehensive analysis of present 
housing inventory and future needs and, given 
fact that overall plan and its ordinances in area 
of land use regulation represented an honest 
and reasonable effort to comply with state’s 
statutory requirements, was not inadequate for 
failure to discuss in specific terms subject of 
condominium conversion —_ notwithstanding 
whether it comported with guidelines of Depart- 
ment of Housing and Community Development 
promulgated pursuant to state planning and 
zoning law. West's Ann.Gov.Code, §§ 6500 et 
seq., 65040.2, 65302(c), 65860, 66473.5, 66479; 
West's Ann.Health & Safety Code, § 50459, 

Bownds v. City of Glendale, 170 Cal.Rptr. 

342, 113 Cal.App.3d 875. 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—507 


ZONING & PLANNING 30 


For references to other topics, see Descriptive-Word Index 


Cal.App. 4 Dist. 1980. Under Subdivision 
Map Act, work on subdivision may go forward, 
at least in certain instances, pending final ap- 
proval of the project but at risk of applicant. 
West's Ann.Public Resources Code, § 21167.3. 

Kriebel v. City Council, 169 Cal.Rptr. 342, 

112 Cal.App.3d 693. 


Cal.App. 4 Dist. 1951. Under Subdivision 
Map Act containing numerous references to 
ordinances which may be enacted, and indicat- 
ing that such ordinances would be used to 
supplement act itself, and providing that design, 
improvement and survey data of subdivisions 
and final maps thereof, and procedure to be 
followed in securing official approval are gov- 
erned by provisions of chapter and by additional 
provisions of local ordinances dealing with sub- 
divisions, legislature intended to authorize en- 
actment of local ordinances, and therefore ordi- 
nance requiring subdividers to furnish profile 
map for approval, was not contrary thereto. 
Business and Professions Code, §§ 11500- 
11628. 

Mefford v. City of Tulare, 228 P.2d 847, 102 

Cal.App.2d 919. 


Atty.Gen. 1980. A county may, but is not 
required to include within its local coastal pro- 
gram adopted pursuant to the California Coastal 
Act of 1976, West’s Ann.Public Resources Code, 
§ 3000 et seq., relating to land use planning for 
the coastal zone of California, on granted tide 
and submerged lands lying within the unincor- 
porated areas of the county. Any tide and 
submerged lands granted in trust by the Legisla- 
ture to that county however, must be included 
within its local coastal program. 

79-1108, 63 Op.Atty.Gen. 107. 


Atty.Gen. 1980. The merger provisions of 
West's Ann.Gov.Code, § 66424.2, providing for 
the merger of contiguous parcels under the 
Subdivision Map Act, do not apply under a 
Ventura County Ordinance, which provides for 
the merger of unimproved, nonconforming, 
contiguous parcels when they are held, in whole 
or part, by the same owner, when two unim- 
proved, nonconforming, contiguous parcels are 
owned separately by spouse, members of the 
same immediate family, partners of the same 
partnership, officers of the same corporation, or 
shareholders of a closely held corporation. 

79-107, 63 Op.Atty.Gen. 166. 


Law Rev. 1980. 
dustrial siting plan. 
31 Hastings L.J. 1073. 


Law Rev. 1979. Improving the administra- 
tion of land use controls. 
27 U.C.L.A.Law R. 120. 


Law Rev. 1974. 
plan. 
26 Hastings L.J. 614. 


Implementation of an in- 


Generality of general 


Law Rev. 1972. 
space in California. 
47 Los Angeles Bar Bull. 108. 


30. Comprehensive plan. 
Library references 


C.J.S. Zoning and Land Planning §§ 2, 5, 
12, 39. 


C.A.9 (Cal.) 1996. To prevail on merits of 
claim challenging facial validity of county com- 
munity plan, landowner was required to show 
that plan either does not substantially advance 
legitimate state interests, or denies landowner 
economically viable use of its land. U.S.C.A. 
Const.Amend. 5. 

Sinclair Oil Corp. v. County of Santa Bar- 

bara, 96 F.3d 401, certiorari denied 118 
S.Gt, 1386, 523°U.S, 1059; 140° Leed2d 
646, 


Preservation of open 


Landowner’s claim that county’s adoption 
of community plan regulating landowner’s use 
of its property violated landowner’s substantive 
due process rights did not state valid cause of 
action. U.S.C.A. Const.Amends. 5, 14. 

Sinclair Oil Corp. v. County of Santa Bar- 

bara, 96 F.3d 401, certiorari denied 118 
SiCte d3 86523. UsS sa 059 140s Edd 
646. 


C.D.Cal. 1997. City Council must make 
finding that specific plan for implementation of 
part or all of general plan is consistent with 
city’s general plan before specific plan may be 
adopted. West's Ann.Cal.Gov.Code § 65454. 

3570 East Foothill Blvd., Inc. v. City of 

Pasadena, 980 F.Supp. 329. 


Cal. 1990. Zoning ordinance that is incon- 
sistent with general plan is invalid when passed. 
Lesher Communications, Inc. v. City of 
Walnut Creek, 802 P.2d 317, 277 Cal. 
Rois zaCal sdiosile 


Zoning ordinance that conflicts with gener- 
al plan is invalid at time it is passed; court does 
not invalidate the ordinance, rather, it is 
preemptive effect of controlling state statute 
which invalidates ordinance. West's Ann.Cal. 
Gov.Code § 65000 et seq. 

Lesher Communications, Inc. v. City of 

Walnut Creek, 802 P.2d 317, 277 Cal. 
Rptr. 1, 52 Cal.3d 531. 


Cal. 1951. A landowner’s purpose in pur- 
chasing land must yield to public interest in 
enforcement of comprehensive zoning plan. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 


Cal.App. 1 Dist. 2001. Any zoning deci- 
sion, whether made by the local governing body 
or by the local electorate, must be consistent 
with the relevant general plan; if it is not 
consistent with the general plan, it is invalid 
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when passed. West’s Ann.Cal.Gov.Code 
§ 65860(a). 
Merritt v. City of Pleasanton, 107 Cal. 


Rptr.2d 675, 89 Cal.App.4th 1032. 


Cal.App. 1 Dist. 1998. | ‘‘General _ plan,” 
which has been aptly analogized to constitution 
for all future developments, is atop hierarchy of 
local government law regulating land use, and 
its amendment alters course of region’s future 
development. West's Ann.Cal.Gov.Code 
§ 65300. 

Milagra Ridge Partners, Ltd. v. City of Paci- 

fica, 72 Cal.Rptr.2d 394, 62 Cal.App.4th 
108, review denied. 


Cal.App. 1 Dist. 1995. | County’s alleged 
failure to review housing element of its general 
plan in accordance with timetable set forth in 
Government Code did not render general plan 
defective, as timetable was directory, rather 
than mandatory, and, further, no nexus was 
established between claimed deficiency and 
challenged amendments to county's local coast- 
al program (LCP). West’s Ann.Cal.Gov.Code 
§ 65588(b)(2). 

San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Cal.App. 1 Dist. 1990. By statute, zoning 
ordinances must be consistent with general 
plan. West's Ann.Cal.Gov.Code §§ 65800, 
65850, 65860. 

Land Waste Management v. Contra Costa 

County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Cal.App. 1 Dist. 1977. Under Government 
Code section relating to city general plans, sin- 
gle-city ordinance containing city general plan 
is preferable, in view of fact that legislature 
intended that local agency's general plan and its 
elements and parts would comprise an integrat- 
ed, internally consistent and compatible state- 
ment of policies for the adopting agency. 
West's Ann.Gov.Code, 8§ 65300.5, 65302. 

Save El Toro Assn. v. Days, 141 Cal.Rptr. 

282, 74 Cal.App.3d 64. 


Where ordinances offered by city as its 
general plan did not include conservation ele- 
ment, seismic safety element, noise element, 
scenic highway element, or safety element, ordi- 
nances offered did not constitute adequate gen- 
eral plan and city could not have adopted an 
open-space plan as part of that plan. West's 
Ann.Gov.Code, 88 65302, 65302(d, f-i), 65560. 

Save El Toro Assn. v. Days, 141 Cal.Rptr. 

282, 74 Cal.App.3d 64. 


Cal.App. 2 Dist. 2000. ‘‘General plan” is a 
charter for future development within a city or 


county; it embodies fundamental policy deci- 
sions to guide future growth and development. 
Federation of Hillside and Canyon Associa- 
tions v. City of Los Angeles, 100 Cal. 
Rptr.2d 301, 83 Cal.App.4th 1252. 


Virtually all local decisions affecting land 
ufe and development must be consistent with 
the general plan. West’s Ann.Cal.Gov.Code 
8§ 65359, 65860. 

Federation. of Hillside and Canyon Associa- 

tions v. City of Los Angeles, 100 Cal. 
Rptr.2d 301, 83 Cal.App.4th 1252. 


Cal.App. 2 Dist. 1993. Downtown city de- 
velopment project was not city action subject to 
requirement of consistency with city general 
plan. West’s Ann.Cal.Gov.Code § 65302. 

A Local & Regional Monitor v. City of Los 

Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 


Zoning ordinances must be consistent with 
city general plan, and to be consistent, they 
must be compatible with objectives, policies, 
general land uses, and programs specified in 
plan. West’s Ann.Cal.Gov.Code § 65860(a)(ii). 

A Local & Regional Monitor v. City of Los 

Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 


Because consistency respecting city general 
plan is statutory requirement, no inconsistency 
can be stated in absence of statutory require- 
ment. West's Ann.Cal.Gov.Code § 65302. 

A Local & Regional Monitor v. City of Los 

Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 


Even assuming applicability of consistency 
doctrine, downtown city development project 
was not inconsistent with city general plan, 
despite nonprofit corporation’s contentions re- 
garding rising residential property values, con- 
gestion in city area, shortfall of housing, long 
commutes, competition for homes in city area, 
and jobs/housing balance; nonprofit corpora- 
tion’s idea of what should be contained in city 
area was inconsistent with general plan’s call 
for urbanization and jobs. West’s Ann.Cal.Gov. 
Code § 65302. 

A Local & Regional Monitor v. City of Los 

Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 


Cal.App. 2 Dist. 1984. Elements of general 
plan set forth by state law are guidelines rather 
than prerequisites. West's Ann.Cal.Gov.Code 
§ 66473.5. 

Greenebaum v. City of Los Angeles, 200 

Cal.Rptr. 237, 153 Cal.App.3d 391. 


Cal.App. 2 Dist. 1981. Although _ statute 
governing planning and zoning makes it manda- 
tory for counties and cities to adopt general 
plan, it makes guidelines for preparation and 
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contents of elements required in general plan 
advisory. West's Ann.Gov.Code §§ 65000 et 
seq., 65040.2. 
Stevens v. City of Glendale, 178 Cal.Rptr. 
367, 125 Cal.App.3d 986. 


Cal.App. 2 Dist. 1970. A city’s governing 
body has power to adopt comprehensive zoning 
ordinance excluding from certain districts all 
nonconforming uses. West's Ann.Gov.Code, 
§§ 65800, 65850. 

Igna v. City of Baldwin Park, 88 Cal.Rptr. 

581, 9 Cal.App.3d 909. 


Cal.App. 2 Dist. 1967. A city governing 
body has the right to adopt a comprehensive 
ordinance which establishes residential and oth- 
er districts and excludes from certain districts 
all nonconforming uses, if the ordinance is not 
arbitrary in its operation. West’s Ann.Gov. 
Code, §§ 65800, 65850. 

City of Long Beach v. California Lambda 

Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
25 A.L.R.3d 912. 


Cal.App. 2 Dist. 1965. Operation of Plan- 
ning Act is optional or permissive with city 
council and formulation of general plan is not 
precondition to exercise of zoning control. 
West's Ann.Gov.Code, §§ 65400-65555. 

O’Loane v. O'Rourke, 42 Cal.Rptr. 283, 231 

Cal.App.2d 774. 


Cal.App. 3 Dist. 1999. “General plan” 
serves as a charter for future development and 
embodies fundamental land use decisions that 
guide the future growth and development of 
cities and counties. 

County of Amador v. El Dorado County 

Water Agency, 91 Cal.Rptr.2d 66, 76 Cal. 
App.4th 931, review denied. 


Propriety of virtually any local decision 
affecting land use and development depends 
upon consistency with the applicable general 
plan and its elements. 

County of Amador v. El] Dorado County 

Water Agency, 91 Cal.Rptr.2d 66, 76 Cal. 
App.4th 931, review denied. 


Cal.App. 3 Dist. 1998. Propriety of virtual- 
ly any local decision affecting land use and 
development depends upon consistency with ap- 
plicable general plan and its statutorily-required 
elements including land use, circulation, hous- 
ing, conservation, open space, and noise. 
West’s Ann.Cal.Gov.Code § 65300. 

Families Unafraid to Uphold Rural El Dora- 
do County v. El Dorado County Bd. of 
Sup'rs, 74 Cal.Rptr.2d 1, 62 Cal.App.4th 
1332, as modified. 


Cal.App. 3 Dist. 1985. Requirements of in- 
ternal integration and consistency in section of 
Government Code requiring internal consisten- 


cy of circulation element of county general plan 
must be read in light of recognized purposes of 
general plan. West's Ann.Cal.Gov.Code 
§§ 65300.5, 65750 et seq. 
Concerned Citizens of Calaveras County v. 
Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


If general plan for county is to fulfill its 
function as a “constitution” guiding ‘‘an effec- 
tive planning process,” general plan must be 
reasonably consistent and integrated on its face. 
West's Ann.Cal.Gov.Code §§ 65300.5, 65750 et 
seq. 

Concerned Citizens of Calaveras County v. 

Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


Circulation element of county general plan 
was internally inconsistent on its face and there- 
fore incomprehensible where one reading of 
certain portion of plan would reasonably lead to 
conclusion that current county roads would be 
able to accommodate projected traffic without 
significant problems but other portions of circu- 
lation element flatly contradicted that conclu- 
sion; thus, circulation element violated section 
of Government Code requiring internal consis- 
tency and circulation element was required to 
be set aside. West’s Ann.Cal.Gov.Code 
§§ 65300.5, 65750 et seq. 

Concerned Citizens of Calaveras County v. 

Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


In its more concrete and practical applica- 
tion, correlation requirement for circulation 
and land use elements of county general plan is 
designed to insure that circulation element will 
describe, discuss and set forth standards and 
proposals respecting any change in demands of 
various roadways or transportation facilities of 
county as a result of changes in land contem- 
plated by county general plan. West’s Ann.Cal. 
Gov.Code §§ 65302, 65302(b). 

Concerned Citizens of Calaveras County v. 

Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


Statutory correlation requirement for circu- 
lation and land use elements of county general 
plan is designed in part to prohibit general plan 
from calling for unlimited population growth in 
its land use element without providing, in its 
circulation element, proposals for how trans- 
portation needs of increased population will be 
met. West's Ann.Cal.Gov.Code §8§ 65302, 
65302(b). 

Concerned Citizens of Calaveras County v. 

Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


County general plan cannot identify sub- 
stantial problems that will emerge with its state 
highway system, further report that no known 
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funding sources are available for improvements 
necessary to remedy the problems, and achieve 
statutorily mandated correlation with its land 
use element simply by stating that county will 
solve its problems by asking other agencies of 
government for money. West’s Ann.Cal.Gov. 

Code 8§ 65302, 65302(b). 
Concerned Citizens of Calaveras County v. 
Board of Supervisors, 212 Cal.Rptr. 273, 

166 Cal.App.3d 90. 


Circulation element and land use element 
of county general plan were insufficiently corre- 
lated on their face and were internally inconsis- 
tent and contradictory, so that their adoption 
was arbitrary and capricious, where land use 
element did not discuss prospect that state high- 
ways might be inadequate to handle traffic 
generated by increased population growth or 
contain any objective standard by which unlim- 
ited growth could be restricted, while circula- 
tion element clearly set forth problems associat- 
ed with state highways due to projected traffic; 
thus, the Court of Appeal would invalidate 
county board of supervisor’s adoption of both 
land use and circulation elements. West’s Ann. 
Cal.Gov.Code §8§ 65300.5, 65302, 65302(b), 
65754. 

Concerned Citizens of Calaveras County v. 

Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


Courts may declare individual elements of 
county general plan unlawful. West’s Ann.Cal. 
Gov.Code § 65754. 

Concerned Citizens of Calaveras County v. 

Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


Land use element of county general plan 
was not inadequate on theory that it insuffi- 
ciently identified known solid and liquid-waste 
disposal _ site. West's Ann.Cal.Gov.Code 
§ 65302(a). 

Concerned Citizens of Calaveras County v. 

Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


Obvious meaning of term ‘“‘proposed,”’ in 
subdivision of Government Code providing that 
land use element of county general plan must 
designate proposed general distribution and 
general location and extent of uses of land for 
solid and liquid-waste disposal facilities is that 
general plan indicate county's intended uses for 
the land rather than actual uses which may or 
may not be at odds with county’s planning 
policy and goals. West’s Ann.Cal.Gov.Code 
§ 65302(a). 

Concerned Citizens of Calaveras County v. 

Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


Cal.App. 3 Dist. 1984. Local general plan 
is atop hierarchy of local government law regu- 


lating land use. West's Ann.Cal.Gov.Code 
§ 65300. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 


App.3d 1176. 


Zoning laws must conform to the adopted 
local general plan. West’s Ann.Cal.Gov.Code 
§ 65860. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Cal.App. 3 Dist. 1964. Public building ele- 
ment is not statutorily required in master plan, 
but may optionally be contained therein. West's 
Ann.Gov.Code, § 65470. 

Vagim v. Board of Sup’rs of Fresno County, 

40 Cal.Rptr. 760, 230 Cal.App.2d 286. 


Cal.App. 4 Dist. 1994. Zoning ordinance 
which conflicts with city’s general plan is inval- 
id at time it is passed. 

Building Industry Assn. v. City of Ocean- 

side, 33 Cal.Rptr.2d 137, 27 Cal.App.4th 
744, rehearing denied, and review de- 
nied. 


City or county zoning ordinances must be 
consistent with city’s or county’s general plan, 
such that various land uses authorized by zon- 
ing ordinance are compatible with objectives, 
policies, general land uses and programs speci- 
fied in plan. 

Building Industry Assn. v. City of Ocean- 

side, 33 Cal.Rptr.2d 137, 27 Cal.App.4th 
744, rehearing denied, and review de- 
nied. 


Zoning ordinance which conflicts with 
city’s general plan is invalid ab initio, and no 
compliance decree is appropriate to bring con- 
flicting ordinance into compliance with plan. 

Building Industry Assn. v. City of Ocean- 

side, 33 Cal.Rptr.2d 137, 27 Cal.App.4th 
744, rehearing denied, and review de- 
nied. 


Cal.App. 4 Dist. 1994. Zoning ordinance is 
consistent with city’s general plan, as statutorily 
required, where, considering all of its aspects, 
ordinance furthers objectives and policies of 
general plan and does not obstruct their attain- 
ment. West's Ann.Cal.Gov.Code § 65860. 

City of Irvine v. Irvine Citizens Against 

Overdevelopment, 30 Cal.Rptr.2d 797, 25 
Cal.App.4th 868, review denied. 


Cal.App. 4 Dist. 1993. Under “‘consistency 
doctrine,’ local governments must maintain 
their zoning in manner consistent with their 
general plans; every zoning action must be 
consistent with plan, and zoning ordinance that 
is inconsistent with general plan at time it is 
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enacted is invalid when passed. West's Ann. 
Cal.Gov.Code §§ 65860, 65860(a). 

Corona-Norco Unified School Dist. v. City 

of Corona, 21 Cal.Rptr.2d 803, 17 Cal. 
App.4th 985, review denied. 


Cal.App. 4 Dist. 1991. Legislative zoning 
enactments of charter city do not have to be 
consistent with that city’s general plan; thus, 
inconsistency between zoning enactments of 
charter city and that city’s general plan does not 
invalidate those zoning enactments. West's 
Ann.Cal.Gov.Code §§ 65800, 65803, 65860(a). 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Provisions in charter city’s zoning laws re- 
quiring that adjudicative/administrative approv- 
als of application for certain types of condi- 
tional use permits and minor variations be 
consistent with city’s “master plan’ did not 
require that zoning enactments and general 
plan be consistent. West's Ann.Cal.Gov.Code 
§ 65803. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Section of charter city’s municipal code 
containing statement that city’s zoning regula- 
tions were deemed necessary to “promote pub- 
lic health, safety and general welfare, all as part 
of master plan” did not require city’s zoning 
enactments to be consistent with general plan. 
West's Ann.Cal.Gov.Code § 65803. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Charter city, by adopting specific plans in 
accordance with state law, did not indirectly 
adopt overall zoning enactment/general plan 
consistency requirement by ordinance. West's 
Ann.Cal.Gov.Code §§ 65100, 65454, 65455, 
65700(a), 65803. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Charter city enjoys exemption from require- 
ment that general plan be consistent with zon- 
ing enactments unless consistency requirements 
are assumed by charter or ordinance, not by 
remote implication. West's Ann.Cal.Gov.Code 
§§ 65100, 65454, 65455, 65700(a), 65803. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


General plan of charter city must be inter- 
nally consistent. West's Ann.Cal.Gov.Code 
§§ 65300, 65300.5, 65302, 65700(a). 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


To be legally ‘‘adequate,”’ city’s general 
plan must show substantial compliance with 
statutory requirements for plans, and any judi- 
cial review must not become impermissible 


study of plan’s merits. West's Ann.Cal.Gov. 
Code §§ 65300, 65300.5. 
Garat v. City of Riverside, 3 Cal.Rptr.2d 


504, 2 Cal.App.4th 259, review denied. 


There is no statutory requirement, within 
Government Code provisions relating to general 
plans, that general plan be kept in such format 
that it is available to public, landowners, city 
staff and decision makers. West's Ann.Cal.Gov. 
Code § 65301(a, c). 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1989. County airport land 
use plan, which did not include a long-range 
master plan reflecting anticipated growth of 
airport for at least the next 20 years, did not 
satisfy requirements of statute. West’s Ann.Cal. 
Pub.Util.Code § 21675(a). 

City of Coachella v. Riverside County Air- 

port Land Use Com., 258 Cal.Rptr. 795, 
210 Cal.App.3d 1277. 


Cal.App. 4 Dist. 1988. Charter city with 
population under two million, which had not 
adopted provisions of state code zoning chapter 
by ordinance or charter, was not required to 
follow mandate of section of that chapter which 
requires certain cities to make their zoning 
ordinances consistent with general plan, and to 
amend their zoning ordinances within reason- 
able time after any inconsistent amendments. 
West's Ann.Cal.Gov.Code §§ 65803, 65860. 

Mira Development Corp. v. City of San 

Diego, 252 Cal.Rptr. 825, 205 Cal.App.3d 
1201, review denied. 


Cal.App. 4 Dist. 1985. A zoning ordinance 
inconsistent with the general plan at time of its 
enactment is invalid when passed. West's Ann. 
Cal.Gov.Code § 65860(a). 

debottari v. City Council, 217 Cal.Rptr. 790, 

171 Cal.App.3d 1204, review denied. 


Cal.App. 4 Dist. 1984. Existence of a land 
use designation for a particular area does not 
demonstrate inconsistency with the policy of 
protection of natural resources contained in 
county's general plan, even if it turns out that a 
protectable resource does exist on the property. 

San Bernardino Valley Audubon Society, 

Inc. v. County of San Bernardino, 202 
Cal.Rptr. 423, 155 Cal.App.3d 738. 


Cal.App. 5 Dist. 1998. The Planning and 
Zoning Law compels cities and counties to 
undergo the discipline of drafting a master plan 
to guide future local land use decisions. West's 
Ann.Cal.Gov.Code § 65000 et seq. 

Gonzalez v. County of Tulare, 

Rptr.2d 707, 65 Cal.App.4th 777. 


LOn Cal; 


A local government's general plan is a con- 
stitution for future development and as such is 
located at the top of the hierarchy of local 
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government law regulating land use. West's 
Ann.Cal.Gov.Code § 65000 et seq. 
Gonzalez v. County of Tulare, 76 Cal. 


Rptr.2d 707, 65 Cal.App.4th 777. 


Subordinate to a general plan are zoning 
laws, which regulate the geographic allocation 
and allowed uses of land. West’s Ann.Cal.Gov. 
Code § 65000 et seq. 

Gonzalez v. County of Tulare, 76 Cal. 

Rptr.2d 707, 65 Cal.App.4th 777. 


Purpose of the remedy in statute prohibit- 
ing enactment of a zoning ordinance inconsis- 
tent with a city’s general plan is to compel 
amendment of a nonconforming zoning ordi- 
nance to bring it into compliance with the 


general plan. West's Ann.Cal.Gov.Code 
§ 65860(b). 
Gonzalez v. County of Tulare, 76 Cal. 


Rptr.2d 707, 65 Cal.App.4th 777. 


Cal.App. 5 Dist. 1990. Documents offered 
to cure alleged deficiencies in land use, circula- 
tion and conservation elements of a general 
plan precluding issuance of a permit to con- 
struct cogeneration facility were not sufficiently 
referred to in plan, so as to allow documents to 
be considered in determining if plan was in 
substantial compliance with regard to chal- 
lenged elements. West’s Ann.Cal.Gov.Code 
88 65300, 65302. 

Kings County Farm Bureau v. City of Han- 

ford, 270 Cal.Rptr. 650, 221 Cal.App.3d 
692, rehearing denied, modified, and re- 
view denied. 


Cal.App. 5 Dist. 1983. Lack of a mandato- 
ry element in a general plan for a city invali- 
dates the entire plan if the missing element is 
directly involved in the project being reviewed; 
absence of relevant elements in general plan 
precludes enactment of zoning ordinances and 
the like; if plan does not reflect substantial 
compliance with mandatory elements, responsi- 
ble agency has failed to perform an act which 
the law specially enjoins. 

Guardians of Turlock’s Integrity v. Turlock 

City Council, 197 Cal.Rptr. 303, 149 Cal. 
App.3d 584. 


Cal.App. 5 Dist. 1982. Failure of county to 
incorporate 1980 census data into housing ele- 
ment of general plan did not render housing 
element inadequate where that data was un- 
available at time of adoption of general plan in 
1980. 

Twain Harte Homeowners Assn. vy. County 

of Tuolumne, 188 Cal.Rptr. 233, 138 Cal. 
App.3d 664. 


Atty.Gen. 1975. While both West's Ann. 
Bus. & Prof. Code §§ 66473.5 and 66474, relate 
to similar subject matter, the latter section be- 
cause it requires findings in addition to the 
finding of consistency with the general plan is 


of much broader scope and requires a much 
wider inquiry on the part of the local governing 
body. 

CV 72-114(a), 58 Op.Atty.Gen. 21. 


Atty.Gen. 1975. The Government Code re- 
quires that a city or county zoning ordinance be 
consistent with the adopted general plan and 
each adopted general plan element. 

CV 72-114(a), 58 Op.Atty.Gen. 13. 


Atty.Gen. 1975. West's Ann. Gov. Code 
§ 65860 has a substantial indirect impact on the 
provisions of the Subdivisions Map Act insofar 
as both tentative and final subdivision maps, in 
common with zoning ordinances, must be con- 
sistent with a general plan and required ele- 
ments not later than Jan. 1, 1974. 

CV 72-114(a), 58 Op.Atty.Gen. 21. 


Atty.Gen. 1973. West's Ann.Gov.Code 
§ 65860, subd. (a) requires that by January 1, 
1974, the zoning ordinances of Nevada County 
be consistent with the adopted general plan. 
SO73-23, 56 Op.Atty.Gen. 404. 


Law Rev. 1987. AB 283—a zoning consis- 
tency odyssey. Anthony Saul Alperin. 
17 Southwestern (Cal.) L.Rev. 1. 


Law Rev. 1983. Planning and dealing: 
Piecemeal land controls as a problem of local 
legitimacy. Carol M. Rose. 

71 Calif. L: Rev: 837. 


Law Rev. 1974. 
plan. 
26 Hast.L.J. 614. 


Generality of general 


Law Rev. 1974. Growth control in Califor- 
nia. Clark and Grable. 
SPacine leas 0. 


Law Rev. 1972. Innovative land regulation 
and comprehensive planning. 
13 Santa Clara L. 182. 


Law Rev. 1971. The local “General Plan’’ 
in California. Alan R. Perry. 
9 San Diego L.Rev. 1. 


Law Rev. 1967. Some economic implica- 
tions of city planning, Werner Z. Hirsch and 
David L. Shapiro. 

14 U.C.L.A.Law R, 1312. 

Law Rev. 1965. Need for new land use 
programs in municipalities. 

12 U.C.L.A.Law R. 719. 

Law Rev. 1965. New land ownership con- 
cepts in municipal planning. 

Oak Gre ANIeanw: Ree 7 Oia 
31. Zoning by districts. 


Library references 
C.J.S. Zoning and Land Planning §§ 40, 42. 
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32. Boundary lines. 


Library references 
C.J.S. Zoning and Land Planning § 41. 


Cal.App. 4 Dist. 1973. Under statute pro- 
viding that city council is authorized to provide 
for places and buildings having a special histor- 
ic interest and to provide special conditions or 
regulations for their protection, city council is 
authorized to determine boundaries of an area 
subject to control and court should not interfere 
with its determination absent a clear showing of 
abuse of its authority. West’s Ann.Gov.Code, 
§ 37361. 

Bohannan vy. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Law Rev. 1975. Externalities and munici- 
pal affairs. 
8 Loyola L.Rev. 432. 


33. Propriety of classification and uniformi- 
ty of operation in general. 


Library references 
C.J.S. Zoning and Land Planning § 43. 


N.D.Cal. 1970. Zoning classification will 
generally be upheld if any state of facts can be 
conceived which would render the legislative 
decision reasonable; however, when a classifi- 
cation discriminates against a racial or religious 
group, or if it impinges on certain “fundamental 
interests,” it can be upheld only if the state 
demonstrates an overwhelming interest that can 
be served by no alternative means. 

Palo Alto Tenants Union v. Morgan, 321 
F.Supp. 908, affirmed 487 F.2d 883, cer- 
tiorari denied 94 S.Ct. 2608, 417 U.S. 
910, 41 L.Ed.2d 214. 


Cal. 1958. Where highway conditions in 
front of plaintiffs’ property which abutted on 
boulevard made plaintiffs’ property more rea- 
sonably usable and suitable for commercial pur- 
poses than for residential and agricultural pur- 
poses and substantially all of property in county 
contiguous to and for some distance east and 
west along boulevard had been zoned for busi- 
ness, but area sought of plaintiffs’ property was 
zoned for single family residences and to east it 
was zoned for single family residences, city 
ordinance zoning plaintiffs’ boulevard property 
for residential and agricultural use was not 
unreasonable, oppressive, arbitrary and dis- 
criminatory. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Cal. 1953. Classification of zones in city 
zoning ordinance and granting of variances 
present questions generally within discretion of 
zoning authorities. 

Beverly Oil Co. v. City of Los Angeles, 254 

P.2d 865, 40 Cal.2d 552. 


Cal.App. 1 Dist. 1977. Fact that two par- 
cels of property are similar in nature but zoned 
differently does not make zoning unreasonable. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1970. Residential planned 
unit development (cluster development) does 
not conflict with statute providing that regula- 
tions shall be uniform for each class or kind of 
building or use of land throughout zone merely 
by reason of fact that units are not uniform as to 
physical characteristics. West’s Ann.Gov.Code, 
§ 65852. 

Orinda Homeowners Committee v. Board 

of Supervisors, 90 Cal.Rptr. 88, 11 Cal. 
App.3d 768, 43 A.L.R.3d 880. 


Cal.App. 2 Dist. 1991. County and its zon- 
ing ordiiiances may not rely on classification 
which has relationship to asserted goal that is 
so attenuated as to render distinction arbitrary 
or irrational. 

Elysium Institute, Inc. v. County of Los 
Angeles, 283 Cal.Rptr. 688, 232 Cal. 
App.3d 408, review denied, certiorari de- 
nied 112 S.Ct. 1180, 502 U.S. 1098, 117 
L.Ed.2d 424. 


Cal.App. 3 Dist. 1994. Land use regula- 
tions need not apply across board to everyone 
arguably concerned, but rather government can 
adjust benefits and burdens of economic life to 
secure average reciprocity of advantage. 

Tahoe Keys Property Owners’ Assn. v. State 
Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass’n v. California 
State Water Resources Control Bd., 115 
SiCHAdo, ols US O8 sree Ones cea descr. 


Cal.App. 3 Dist. 1985. A zoning ordinance 
cannot lawfully be applied to restrict a use if to 
do so is arbitrary and unreasonable, bears no 
reasonable relationship to regional welfare, or 
deprives landowner of substantially all use of 
property. 

County of Butte v. Bach, 218 Cal.Rptr. 613, 

172 Cal.App.3d 848, review denied, ap- 
peal after remand 263 Cal.Rptr. 565, 215 
Cal.App.3d 294. 


Cal.App. 3 Dist. 1979. Where a small is- 
land is created in midst of less restrictive zoning 
the zoning may be upheld where rational reason 
in public benefit exists for such a classification. 

Viso v. State of California, 154 Cal.Rptr. 

580, 92 Cal.App.3d 15. 


Cal.App. 3 Dist. 1977. Government Code 
Section which requires uniformity of zoning 
and use regulation refers to legislative enact- 
ments, such as ordinances, and does not refer to 
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or apply to consensual agreements. West's 
Ann.Gov.Code, § 65800. 
J-Marion Co. v. County of Sacramento, 142 


Cal.Rptr. 723, 76 Cal.App.3d 517. 


Cal.App. 3 Dist. 1969. Where ordinance 
provides for conditional zoning which does not 
affect property's use, ordinance does not violate 
statute providing for uniform land use within 
each land zone and is valid expression of coun- 
ty’s zoning power. West's Ann.Gov.Code, 
§ 65852. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 4 Dist. 1991. Charter city initia- 
tive measure applying two zoning classifications 
to certain property in city, together with initia- 
tive amending section of first measure, were 
zoning ordinances, and were not required to be 
consistent with city’s general plan, irrespective 
of validity of general plan. West's Ann.Cal.Gov. 
Code § 65803. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1960. If, broadly consid- 
ered, a reasonable basis for the adopted classifi- 
cation and districting exists, zoning ordinance 
must be sustained. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


Cal.App. 5 Dist. 1982. Land-use element 
of county general plan was required to be corre- 
lated with circulation element of plan. West's 
Ann.Cal.Gov.Code § 65302(b). 

Twain Harte Homeowners Assn. v. County 

of Tuolumne, 188 Cal.Rptr. 233, 138 Cal. 
App.3d 664. 


¢=34. Discrimination. 


Library references 
C.J.S. Zoning and Land Planning §§ 21, 27, 
43, 


C.A.9 (Cal.) 1973. Ordinances zoning cer- 
tain neighborhoods ‘“‘single-family residential’’ 
and defining “family” as “one person living 
alone, or two or more persons related by blood, 
marriage or legal adoption, or a group not 
exceeding four persons living as a single house- 
keeping unit’’ were not unconstitutional as dis- 
criminatory. 28 U.S.C.A. §§ 2201, 2202; 42 
WSK, 5} SIS, 

Palo Alto Tenants’ Union v. Morgan, 487 

F.2d 883, certiorari denied 94 S.Ct. 2608, 
417 U.S. 910, 41 L.Ed.2d 214. 


C.D.Cal. 1985. Discrimination between 
parcels of land is essence of zoning and deci- 
sions made by a community about how it wants 
parcels developed are generally presumed to be 
constitutional and will not be upset by a court 
unless they are clearly arbitrary and unreason- 


able, having no substantial relation to the public 
health, safety, morals or general welfare. 
Litton Intern. Development Corp. v. City of 
Simi Valley, 616 F.Supp. 275. 


Cal. 1986. Growth control ordinance must 
be substantially and reasonably related to wel- 
fare of region affected, cannot unfairly discrimi- 
nate against particular personal property and 
cannot be arbitrary or capricious. 

Building Industry Assn. v. City of Camaril- 

lo, 718 P.2d 68, 226 Cal.Rptr. 81, 41 
Cal.3d 810. 


Cal.App. 1 Dist. 1989. Local open space 
ordinance did not unfairly discriminate against 
single development, although ordinance pre- 
cluded developer from developing hillside prop- 
erty; hillsides in area were unstable and subject 
to landslides and mudslides, and ordinance was 
designed to stop hillside development in gener- 
al, not just developer’s project in particular. 
West’s Ann.Cal.Gov.Code §§ 65000 et seq., 
65580-65589.8. 

Northwood Homes, Inc. v. Town of Mora- 

ga, 265 Cal.Rptr. 363, 216 Cal.App.3d 
Sze 


Cal.App. 2 Dist. 1956. Zoning ordinance, 
or its application to particular property, must 
have a reasonable tendency to promote the 
public morals, health, safety, or general welfare 
and prosperity of a community, and be free 
from arbitrary and discriminatory conception 
and application. 

Robinson v. City of Los Angeles, 304 P.2d 

814, 146 Cal.App.2d 810. 


Cal.App. 2 Dist. 1956. A zoning ordinance 
cannot unfairly discriminate against a particu- 
lar parcel of land, and if the general scheme of 
zoning is valid, the courts may properly inquire 
whether the scheme of classification and dis- 
tricting has been applied fairly and impartially 
in each instance. 

Endara v. City of Culver City, 294 P.2d 

1003, 140 Cal.App.2d 33. 


Cal.App. 2 Dist. 1954. Whether a zoning 
ordinance is unreasonable, arbitrary and dis- 
criminatory is related in its application to the 
particular property involved, and each case 
must be determined on its own facts. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Cal.App. 2 Dist. 1953. The question 
whether zoning ordinance is unreasonable, ar- 
bitrary and discriminatory is related to its appli- 
cation to particular property involved, as it may 
be valid in its general aspects and as to some 
properties and invalid as to other properties. 

Morris v. City of Los Angeles, 254 P.2d 935, 

116 Cal.App.2d 856. 
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Cal.App. 3 Dist. 2000. While a city has 
broad authority over the regulation of land use 
within its territory, that authority is not unlimit- 
ed, and where certain uses are permitted, a city 
cannot arbitrarily exclude others who would 
employ a similar use. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


Cal.App. 3 Dist. 1985. Where reasonable 
persons can disagree concerning where zoning 
line should be drawn, either alternative may be 
selected without resulting in unreasonable dis- 
criminatory zoning. 

County of Butte v. Bach, 218 Cal.Rptr. 613, 

172 Cal.App.3d 848, review denied, ap- 
peal after remand 263 Cal.Rptr. 565, 215 
Cal.App.3d 294. 


Cal.App. 4 Dist. 1991. While every intend- 
ment favors constitutionality of local land use 
restrictions, they cannot be arbitrary and dis- 
criminatory. 

Ross v. City of Yorba Linda, 2 Cal.Rptr.2d 

638, 1 Cal.App.4th 954. 


Cal.App. 4 Dist. 1988. Although landown- 
er does not have right to existing or anticipated 
zoning, and city may use its police power to 
enhance public welfare, city may not use its 
zoning power to enhance its position in, or to 
abate, anticipated condemnation proceedings, 
or to unreasonably discriminate against or elim- 
inate value of parcel of land. 

Mira Development Corp. v. City of San 

Diego, 252 Cal.Rptr. 825, 205 Cal.App.3d 
1201, review denied. 


Law Rev. 1996. Residential Zoning Regu- 
lations and the Perpetuation of Apartheid. Ja- 
nai S. Nelson. 

43 UCLA L. Rev. 1689. 


Law Rev. 1969. Tight little islands: Exclu- 
sionary zoning, equal protection, and the indi- 
gent. 

21 Stan.L.R. 767. 


Law Rev. 1965. Use of zoning power for 
discriminatory purposes. 
12 U.C.L.A.Law R. 856, 872. 


35. Spot zoning. 


Library references 
C.J.S. Zoning and Land Planning §§ 21, 44. 


C.A.9 (Cal.) 1994. 
property that is small in size. 
Amends. 5, 14. 

Kawaoka v. City of Arroyo Grande, 17 F.3d 

1227, certiorari denied 115 S.Ct. 193, 
513) U5.1870, 130 L.Ed 2d'025. 


“Spot zoning” refers to 
U.S.C.A. Const. 


Cal.App. 1 Dist. 1978. In absence of any 
evidence showing that municipality had at- 
tempted to treat depressed value of subject 


property, a registered California historical land- 
mark commemorating original homesite of dis- 
tinguished early settler, by adoption of zoning 
ordinance reclassifying property in manner cal- 
culated to prevent its improvement in order that 
it might be acquired at a lesser price or a 
showing that such reclassification of property 
from commercial-recreational and multiple resi- 
dential to commercial-recreational use resulted 
in use wholly unsuited to activities in surround- 
ing and similarly situated properties, there was 
no impermissible spot zoning. 
Friedman v. City of Fairfax, 146 Cal.Rptr. 
687, 81 Cal.App.3d 667. 


Cal.App. 2 Dist. 1973. In proceeding 
brought by the State to condemn a strip which 
had been used as a railroad right-of-way and 
which lay between the northbound and south- 
bound lanes of street, the trial court, in finding 
that the restrictive zoning applied by city to the 
subject property was the implementation of a 
city policy to frustrate by discriminatory spot 
zoning development of discontinued railroad 
rights-of-way for other than street purposes, 
was entitled to accept actual recitals in zoning 
ordinances and in another zoning matter as 
controlling over protestations to the contrary of 
city officials who testified for the State. 

People ex rel. Dept. Pub. Wks. v. Southern 

Pace trans, Go, 109 Gal Rpir) 5259933 
Cal.App.3d 960. 


Cal.App. 2 Dist. 1958. A spot zoning ordi- 
nance which rezoned property from a zone 
permitting multiple dwellings to single dwell- 
ings and which restricted the use of the plain- 
tiffs’ property while leaving all similarly situated 
property subject to the provisions of the com- 
prehensive zoning ordinance and in the zone 
permitting multiple dwellings was arbitrary, 
discriminatory and an attempt by the city to use 
its police power to take the plaintiffs’ property 
without due process of law and without pay- 
ment of compensation. U.S.C.A.Const. Amend. 
14; West’s Ann.Const. art. 1, 88 13, 14. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 


Cal.App. 3 Dist. 1979. Permissible _ basis 
for an attack upon validity of zoning ordinance 
is that zoning ordinance is ‘‘spot zoning,” which 
occurs where a small parcel is restricted and 
given lesser rights than surrounding property, 
as where a lot in center of a business or com- 
mercial district is limited to uses for residential 
purposes thereby creating an “island” in middle 
of larger area devoted to other uses. 

Viso v. State of California, 154 Cal.Rptr. 

580, 92 Cal.App.3d 15. 


Cal.App. 4 Dist. 1991. It is impermissible 
to spot zone property before particular buyer 


For legislative history of cited statutes, see West's Annotated California Codes 


35 ZONING & PLANNING 


44A Cal D 2d—516 


For later cases see same Topic and Key Number in Pocket Part 


purchases it where it is not permissible to spot 
zone thereafter. 
Ross v. City of Yorba Linda, 2 Cal.Rptr.2d 
638, 1 Cal.App.4th 954. 
Law Rev. 1973. | Environmental impact 
statements, zoning and low-cost housing. 
46 So.Cal.L.R. 754. 


Law Rev. 1962. Spot zoning. 
OKC RAS Ie 


Law Rev. 1962. Spot zoning as use con- 
trol. 
13 Hastings L.J. 390. 


36. Aesthetic considerations. 


Library references 
C.J.S. Zoning and Land Planning §§ 38, 45. 


N.D.Cal. 1971. Local authorities may take 
esthetic considerations into account in matters 
of zoning and city planning. 

Confederacion de la Raza Unida v. City of 

Morgan Hill, 324 F.Supp. 895. 


Cal.App. 1 Dist. 1997. For purpose of de- 
termining whether ordinance regulating tree 
growth was within town’s police powers, pri- 
mary purpose of ordinance was promotion of 
aesthetic considerations rather than contribu- 
tion to health and safety of residents. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Cal.App. 1 Dist. 1962. Esthetic consider- 
ations alone cannot justify a zoning regulation. 
National Advertising Co. v. Monterey Coun- 

ty, 27 Cal.Rptr. 136, 211 Cal.App.2d 375. 


Cal.App. 3 Dist. 1991. Aesthetic or scenic 
zoning is legitimate state interest and proper 
objective in itself of police power. U.S.C.A. 
Const.Amend. 5. 

Tahoe Regional Planning Agency v. King, 

285 Cal.Rptr. 335, 233 Cal.App.3d 1365, 
rehearing denied, and review denied. 


Cal.App. 4 Dist. 1998. Regulating develop- 
ment to promote and preserve the scenic and 
aesthetic character of the community is a sub- 
stantial and legitimate governmental interest, 
and a city may reject proposed developments if 
it determines the project would detract from 
this interest. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


Cal.Super. 1980. City ordinance limiting 
the parking of commercial vehicles which ex- 
ceed three tons in unladen gross weight on 
residential zoned property was constitutional as 
bearing an adequate relation to general welfare 


by being considered as regulation of aesthetic 
appearance of residential neighborhoods. 
People v. Tolman, 168 Cal.Rptr. 328, 110 
Cal.App.3d Supp. 6. 


Atty.Gen. 1964. A requirement by city 
council as condition of approval of a proposed 
subdivision to have curved streets could not be 
based solely upon aesthetic considerations. 
Bus. & Prof.Code, § 11525. 

63-222, 43 Op.Atty.Gen. 89. 


Law Rev. 1975. Architecture, 
zoning, and the First Amendment. 
28 Stan.L.Rev. 179. 


aesthetic 


Law Rev. 1975. Development rights trans- 
fer in Livermore: A planning strategy to con- 
serve open space. Patricia Sheehan Peterson, 
Editor, Gerald Richards. 

5 Golden Gate L.Rev. 191. 


Law Rev. 1974. Growth control in Califor- 
nia. Clark and Grable. 
5 Pacitic L.J. 570. 


Law Rev. 1973. | Environmental 
statements, zoning and low-cost housing. 
46 So.Cal.L.R. 754. 


Law Rev. 1969. Preservation of historic 
landmarks through use of police or zoning pow- 
el 


impact 


SSA BA Ja 25¢ 


Law Rev. 1967. Police power, 
and aesthetics, Theodore M. Norton. 
fsSanta Claratla iis 


Law Rev. 1965. Cultural and esthetic de- 
velopments in municipal planning. 
12 U.C.L.A.Law R. 880, 885. 


Law Rev. 1964. Police power: property 
restrictions based on aesthetic considerations. 
1G: CLA Lawl. 859. 


Law Rev. 1962. 
consideration. 
13 Hastings L.J. 374. 


planning 


Aesthetics as a zoning 


Law Rev. 1954. The accomplishment of 
aesthetic purposes under the police power. 
27 So.Cal.L.R. 149. 


36.5. Environmental or ecological consider- 
ations. 


Library references 
C.J.S. Zoning and Land Planning §§ 38, 45. 


Cal.App. 2 Dist. 1977. City council's con- 
clusion that permitting a two-story home would 
“affect the character’ of the neighborhood as 
used by city in its decision and based on testi- 
mony was not a decision of adverse environ- 
mental effect but was a conclusion relevant to 
zoning and properly controllable by zoning or- 
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dinance. West's Ann.Public Resources Code, 
§§ 21000 et seq., 21083, 21084. 
Gabric v. City of Rancho Palos Verdes, 140 
Cal.Rptr. 619, 73 Cal.App.3d 183. 


Cal.App. 3 Dist. 1979. Claimed — equity 
could not preclude foreclosure of street im- 
provement bond against land of subdivision 
owners on asserted ground that deprivation of 
property resulting from environmental restric- 
tions, as promulgated in subsequent ordinance 
restricting subdivision, was legally permissible 
only if it resulted in ‘‘equity’’ as between owners 
or conflicting interests in land, where bond 
owners did not sell to or buy the property from 
subdivision owners and bond owners were not 
in breach of any agreement with subdivision 
owners. 

Call v. Feher, 155 Cal.Rptr. 387, 93 Cal. 

App.3d 434. 


Cal.App. 3 Dist. 1978. It is the legislature 
that must strike the proper balance between 
economic and environmental gains and losses 
attendant upon zoning and rezoning. 

Sierra Terreno v. Tahoe Regional Planning 

Agency, 144 Cal.Rptr. 776, 79 Cal.App.3d 
439, certiorari denied 99 S.Ct. 1497, 440 
U.S. 957, 59:L.Ed.2d 770. 


Cal.App. 5 Dist. 1981. Since county's gen- 
eral plan was internally inconsistent as regards 
open space and conservation elements on the 
one hand and land use element on the other 
hand, county zoning ordinance which was con- 
sistent with map of land use element but incon- 
sistent with map of open space conservation 
element, could not be consistent with such plan 
and was invalid when passed. West’s Ann.Gov. 
Code 8§ 65300.5, 65860. 

Sierra Club v. Board of Supervisors, 179 

Cal.Rptr. 261, 126 Cal.App.3d 698. 


Precedence clause in land use element of 
county’s general plan, i.e., that if conflict existed 
between adopted open space and conservation 
elements and the land use element the latter 
took precedence until] open space could be re- 
evaluated and amended, was void. West’s Ann. 
Gov.Code §§ 65300.5, 65566, 65567, 65860. 

Sierra Club v. Board of Supervisors, 179 

Cal.Rptr. 261, 126 Cal.App.3d 698. 


Atty.Gen. 1980. The legal boundaries of 
coastal zone under the California Coastal Act of 
1976 West's Ann.Public Resources Code, § 3000 
et seq., relating to land use planning for the 
coastal zone of California, are, on the landward 
side, the line designated on maps identified in 
section 17 of Statutes 1967, Ch. 1330, which 
defines coastal zone for the purposes of West's 
Ann.Public Resources Code, § 30130, as modi- 
fied by the California Coastal Commission pur- 
suant to West’s Ann.Public Resources Code, 
§ 30103(b), which requires the California Coast- 


al Commission to prepare and adopt a map for 
the coastal zone, and as modified by the Legisla- 
ture in. West's Ann.Public Resources Code, 
§ 30103.5, which describes the inland bound- 
aries of coastal zones in Los Angeles county and 
the area of San Juan Capistrano, in ch. 1109, 
Statutes of 1979, which made revisions to the 
coastal zone boundaries, and ch. 1128, Statutes 
of 1979, which made changes to the coastal 
zone in San Diego county. On the seaward 
side, the boundary of the coastal zone is the 
seaward boundary of the state of California 
contained in article 12 of the California Consti- 
tution of 1849, which defined the boundary of 
the state of California, as amplified by West's 
Ann.Gov.Code, § 170, which precisely defined 
the boundary of the state of California. 
79-1108, 63 Op.Atty.Gen. 107. 


Atty.Gen. 1976. To a greater degree than 
before, cities and counties may utilize the 
amendments and additions to the Subdivision 
Map Act and the Gov.Code to condition and to 
reject the subdivision of land for residential 
purposes or otherwise by, inter alia, requiring 
that the environment will not be substantially 
damaged and that the subdivision is consistent 
with applicable general or specific plans and 
authorizing ordinances which would prescribe 
greatly expanded design and improvement stan- 
dards as a condition of subdivision map approv- 
al. 

CV 72-114(b), 59 Op.Atty.Gen. 129. 


Law Rev. 1974. Land development and 
the environment: Subdivision Map Act. 
5 Paciic lie 55: 


Law Rev. 1960. Preservation of open 
spaces through scenic easements and greenbelt 
zoning. 

12 Stan.L.R. 638. 


37. Fire and traffic hazards. 


Library references 
C.J.S. Zoning and Land Planning § 38. 


Cal. 1990. Municipal “Traffic Control Ini- 
tiative’ establishing building moratorium to 
combat traffic congestion was inconsistent with 
city’s general plan which expressly recognized 
that anticipated development would lead to traf- 
fic congestion which residents would have to 
accept, and this inconsistency invalidated ordi- 
nance ab initio, and city’s newly adopted gener- 
al plan incorporating the initiative did not save 
the initiative. West’s _Ann.Cal.Gov.Code 
§ 65860(c). 

Lesher Communications, Inc. v. City of 

Walnut Creek, 802 P.2d 317, 277 Cal. 
pins dee Called a3 


Cal.App. 4 Dist. 1991. City — sufficiently 
considered whether proposed traffic control 
project satisfied fire safety requirements of gen- 


For legislative history of cited statutes, see West's Annotated California Codes 


37 ZONING & PLANNING 


44A Cal D 2d—518 


For later cases see same Topic and Key Number in Pocket Part 


eral plan, where safety concerns expressed by 
fire protection district were addressed and elim- 
inated by mitigation measures placed in revised 
project. 
Uhler v. City of Encinitas, 278 Cal.Rptr. 
157, 227 Cal.App.3d 795, rehearing de- 
nied, and review denied. 


Law Rev. 1965. Creation of “urban vil- 
lages’’ as part of plan to solve traffic problems 
in cities. 

12 U.C.L.A.Law R. 800, 825. 


Law Rev. 1962. Traffic increase as a 
changed condition and enforcement of restric- 


tive covenants. 
13 Hastings L.J. 394. 


€=38. Hardship, loss, or benefit to particular 
persons. 


Library references 
C.J.S. Zoning and Land Planning § 47. 


C.A.9 (Cal.) 1986. A private landowner, by 
making an investment to improve value of his 
land, may not deprive a local government of its 
inherent police power, which includes the pow- 
er to place reasonable restrictions on use of that 
land; as long as economically viable uses re- 
main, the government has not committed a 
taking simply by preventing the landowner from 
making use of an improvement that he has 
undertaken of his own accord. West’s Ann.Cal. 
Const. Art. 1, § 19; U.S.C.A. Const.Amends. 5, 
14. 

Furey v. City of Sacramento, 780 F.2d 

1448. 


Cal. 1963. Severe financial hardship in- 
flicted on one landowner by zoning ordinance 
restricting use of residence district to one-family 
dwellings could not overcome prior zoning 
cases or particular facts involved. 

Hamer v. Town of Ross, 382 P.2d 375, 31 

Cal-Rptr, 335; 59 Cali2d 776, 


Cal. 1958. Fact that some hardship is ex- 
perienced through exercise of police power or 
that it may be more profitable to make other use 
of property is not controlling in determining 
whether zoning regulations are arbitrary or un- 
reasonable. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Cal. 1954. The mere fact that some hard- 
ship may be experienced because of zoning 
regulation regulating future district develop- 
ment and providing for eventual liquidation of 
nonconforming uses within prescribed period is 
not controlling in determining validity of such 
legislation, as every exercise of police power is 


apt to affect somebody’s property interest ad- 
versely. 

Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


Cal. 1953. Mere fact that plaintiffs, whose 
beach land had been zoned for recreational 
purposes only, might suffer some financial det- 
riment did not require invalidation of zoning 
restriction. 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 
75 S.Ct. 29, 348 U.S. 817, 99 L.Ed. 644. 


Cal.App. 1 Dist. 1985. Legislative body 
may enact zoning laws despite fact that con- 
tracts made and property rights created prior to 
enactment of the law are adversely affected. 

Gross v. Superior Court, 217 Cal.Rptr. 284, 

171 Cal.App.3d 265. 


Cal.App. 2 Dist. 1954. Mere fact that some 
hardship is experienced because of enactment 
of zoning ordinance forbidding operation of 
certain business in residential district is not 
material in determining validity of zoning ordi- 
nance, since every exercise of the police power 
is apt to affect adversely the property interest of 
someone. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


If police power of city is exercised in the 
enactment of a zoning ordinance for proper 
purposes of health, safety, morals, or general 
welfare, and if there is no arbitrary and unrea- 
sonable application in the particular case, an 
individual cannot successfully complain of inci- 
dental injury. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Cal.App. 3 Dist. 2000. Zoning and _ build- 
ing laws cannot be used unqualifiedly to restrict 
competition, or simply to shield existing busi- 
nesses from competition. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


Cal.App. 4 Dist. 1960. Fact that some 
hardship or financial injury to a property owner 
may result from zoning restrictions does not 
invalidate the imposing ordinance. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


Cal.App. 5 Dist. 1974. Fact that property 
owners may have suffered some damage by 
reason of enactment of valid zoning ordinance 
does not entitle them to compensation. 

Gisler v. County of Madera, 112 Cal.Rptr. 

919, 38 Cal.App.3d 303. 


Where no expenditure of funds or improve- 
ment of subdivision properties had occurred 
and property had been used and was being used 
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for agricultural purposes, prior recordation of 
subdivision plat authorizing 2'-acre parcels did 
not give owners any vested right for which they 
were entitled to compensation when zoning 
ordinance creating exclusive agricultural zoning 
with minimum 18-acre parcel size was enacted, 
West's Ann.Gov.Code, §§ 65560(b)(2)-65570, 
65850(a, c), 65910. 

Gisler v. County of Madera, 112 Cal.Rptr. 

919, 38 Cal.App.3d 303. 


<=39. Effect on property value. 


Library references 
C.J.S. Zoning and Land Planning § 47. 


U.S.Cal. 1980. In assessing fairness of 
zoning ordinance, benefits to the landowner 
must be considered along with any diminution 
in market value that landowner might suffer. 

Agins v. City of Tiburon, 100 S.Ct. 2138, 

447 U.S. 255, 65 L.Ed.2d 106, 


Cal. 1985. Reduction in property value as 
result of land use regulations does not by itself 
render regulation unconstitutional. U.S.C.A. 
Const.Amends. 5, 14. 

Griffin Development Co. v. City of Oxnard, 

703 P.2d 339, 217 Cal.Rptr. 1, 39 Cal.3d 
256. 


Cal. 1979. A zoning ordinance which on 
its face results in a mere diminution in value of 
property is not per se improper. U.S.C.A.Const. 
Amend. 5; West's Ann.Const. art. 1, § 19. 

Agins v. City of Tiburon, 598 P.2d 25, 157 

Cal.Rptr. 372, 23 Cal.3d 605, 24 Cal.3d 
266, probable jurisdiction noted 100 S.Ct. 
656, 444 USs HOIds 62 Teed2d 639; 
affirmed 100 S.Ct. 2138, 447 U.S. 255, 65 
L.Ed.2d 106. 


Cal.App. 1 Dist. 1951. Fact that landown- 
er’s property located in district zoned for resi- 
dential purposes would be more valuable if 
zoned for business use does not render zoning 
ordinance unconstitutional. 

Lagiss v. Kraintz, 232 P.2d 541, 104 Cal. 

App.2d 793. 


Cal.App. 2 Dist. 1991. Local government 
legislation is constitutional on its face if it bears 
a substantial relationship to the public welfare 
and inflicts no irreparable injury on landowner; 
this is true even where substantial diminution in 
value of property is alleged. 

Long Beach Equities, Inc. v. County of 
Ventura, 282 Cal.Rptr. 877, 231 Cal. 
App.3d 1016, rehearing denied, modified, 
and review denied, certiorari denied 112 
SCt23027,1505 Wise 12194120 LEd2d 
898. 


Cal.App. 2 Dist. 1981. There is no right to 
have real property zoned for its highest and best 
use, 

Gilliland vy. County of Los Angeles, 179 
Cal.Rptr. 73, 126 Cal.App.3d 610, appeal 
dismissed 102 S.Ct. 2227, 456 U.S. 967, 
72 L.Ed.2d 840. 


Cal.App. 2 Dist. 1956. The effect of zoning 
on surrounding properties is a matter for con- 
sideration and determination by legislative au- 
thority of city. 

Robinson vy. City of Los Angeles, 304 P.2d 

814, 146 Cal.App.2d 810. 


Cal.App. 4 Dist. 1956. The fact that the 
value of an individual’s property may be depre- 
ciated as a result of zoning legislation enacted 
under the police power is not cause for invalida- 
tion if the purpose is proper and there is no 
arbitrary and unreasonable application in the 
particular cause, however, the extent of the 
injury caused by such zoning must be consid- 
ered in determining whether the loss sustained 
is merely an incident to a valid exercise of the 
police power or constitutes a taking of property 
without just compensation. 

City of La Mesa v. Tweed & Gambrell 

Planing Mill, 304 P.2d 803, 146 Cal. 
App.2d 762. 


Cal.App. 4 Dist. 1954. The right of munici- 
pal legislative body to pass zoning ordinance is 
not limited by fact that value of investments 
made in business prohibited thereby before any 
legislative action will be greatly diminished, as 
business which was entirely unobjectionable 
when established may become, by growth of 
population in vicinity, a source of danger to 
health and comfort of occupants of surrounding 
territory. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


<=40. Deprivation of property. 


Library references 


C.J.S. Zoning and Land Planning 88 24, 47, 
ay, 


C.A.9 (Cal.) 1984. Ordinance may lawfully 
prohibit the best and most beneficial use of 
one’s property. 

Sederquist v. City of Tiburon, 765 F.2d 756. 


C.A.9 (Cal.) 1979. Fact that zoning restric- 
tions prevented owner from recovering its in- 
vestment in property did not mean that restric- 
tions were constitutionally defective. 
U.S.C.A.Const. Amend. 14. 

William C. Haas & Co., Inc. v. City and 

County of San Francisco, Cal., 605 F.2d 
1117, certiorari denied 100 S.Ct. 1315, 
445 U.S. 928, 63 L.Ed.2d 761, rehearing 
denied 100 S.Ct. 1867, 446 U.S. 929, 64 
L.Ed.2d 282. 
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N.D.Cal. 1974. No set formula exists for 
determining where a zoning regulation ends 
and a taking of the property begins; it is essen- 
tially a question of reasonableness. 

Dahl v. City of Palo Alto, 372 F.Supp. 647. 


Cal. 1996. Limitation on uses to which 
property can be put is constitutional, unless 
restriction does not substantially advance legiti- 
mate state interest or denies property owner 
economically viable use of land. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
S.Gt, 299) 519 US3 929) sod 2di2i3: 


Cal. 1996. Adoption of zoning ordinance 
which is not arbitrary and does not unduly 
restrict use of private property is permissible 
exercise of police power and does not violate 
taking clause of the Fifth Amendment or compa- 
rable provisions of the State Constitution, even 
when the law restricts existing use of affected 
property. U.S.C.A. Const.Amend. 5. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Zoning ordinance or land use regulation 
which operates prospectively and denies owner 
opportunity to exploit interests in property that 
owner believed would be available for future 
development, or which diminishes value of 
property, is not invalid and does not bring about 
compensable taking unless all beneficial use of 
the property is denied but, if law effects unrea- 
sonable, oppressive, or unwarranted interfer- 
ence with existing use or planned use for which 
substantial investment and development cost 
has been made, ordinance may be invalid as 
applied to that property unless compensation is 
paid. U.S.C.A. Const.Amend. 5. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Cal. 1985. Land use measure may be un- 
constitutional and subject to invalidation only 


when its effect is to deprive the landowner of 


substantially all reasonable use of his property. 
U.S.C.A. Const.Amends. 5, 14. 
Griffin Development Co. v. City of Oxnard, 
TAVES We Pel NS), PUT ACEI Rain, 1h, Stel (eell sya 
250% 


Cal. 1980. Landowners have constitution- 
al protection against zoning which is arbitrary, 
unreasonable or deprives them of substantially 


all use of their land. West’s Ann.Gov.Code, 
§ 65856. 
Arnel Development Co. v. City of Costa 
Mesa, 620 P.2d 565, 169 Cal.Rptr. 904, 
28 Cal.3d 511, transferred to 178 Cal. 
Rptr. 723, 126 Cal.App.3d 330. 


Zoning changes must conform to the city’s 
general plan which must, in turn, conform to 
requirements established by state statute and 
must reasonably relate to welfare of the affected 
region. West’s Ann.Gov.Code, § 65860. 

Arnel Development Co. v. City of Costa 

Mesa, 620 P.2d 565, 169 Cal.Rptr. 904, 
28 Cal.3d 511, transferred to 178 Cal. 
Rptr. 723, 126 Cal.App.3d 330. 


Cal. 1979. A zoning ordinance may be 
unconstitutional and subject to invalidation only 
when its effect is to deprive landowner of sub- 
stantially all reasonable use of property. 
U.S.C.A.Const. Amend. 5; West's Ann.Const. 
art. 1,§ 19. 

Agins v. City of Tiburon, 598 P.2d 25, 157 

Cal.Rptr. 372, 23 Cal.3d 605, 24 Cal.3d 
266, probable jurisdiction noted 100 S.Ct. 


658, 444 U.S. 1011, 62 L.Ed.2d 639, 
affirmed 100 S.Ct. 2138, 447 U.S. 255, 65 
L.Ed.2d 106. 

Cal. 1953. Fact that exercise of police 


power by municipal corporation in enacting 
zoning ordinance results in deprivation of indi- 
vidual rights and property cannot prevent oper- 
ation of police power, once it is shown that 
exercise of police power is proper and method 
of its exercise is reasonably within meaning of 
due process of law. 

Beverly Oil Co. v. City of Los Angeles, 254 

P.2d 865, 40 Cal.2d 552. 


Cal.App. 1 Dist. 1990. Regulation restrict- 
ing new uses of property, rather than eliminat- 
ing existing ones, was not a taking, and absent 
showing that landowner and its lessee had been 
deprived of all reasonable use of the property, 
owner and lessee failed to state cause of action 
for inverse condemnation. West's Ann.Cal. 
Const. Art. 1, § 19. 

Terminals Equipment Co. v. City and Coun- 

ty of San Francisco, 270 Cal.Rptr. 329, 
221 Cal.App.3d 234, review denied. 


Cal.App. 1 Dist. 1962. Confiscation, or vir- 
tual confiscation, of lands by zoning cannot be 
upheld. 

Hoshour v. Contra Costa County, 21 Cal. 

Rptr. 714, 203 Cal.App.2d 602. 


Cal.App. 2 Dist. 1966. Zoning ordinance 
requiring landowner to dedicate portion of its 
property to city for street widening purposes in 
accordance with its master plan of community 
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development as condition precedent to obtain- 
ing building permit was proper legislation. 
Southern Pac. Co. v. City of Los Angeles, 51 
Cal.Rptr. 197, 242 Cal.App.2d 38, appeal 
dismissed 87 S.Ct. 767, 385 U.S. 647, 17 
L.Ed.2d 669. 


Cal.App. 2 Dist. 1957. An ordinance which 
would leave property owners without beneficial 
use of their property so long as others in the 
area refused to comply with demands of city for 
dedication of their property for street use with- 
out compensation could not be supported as an 
exercise of the police power. West's Ann. 
Streets & High.Code, §8§ 2800 et seq., 5000 et 
seq. 

Munns v. Stenman, 314 P.2d 67, 152 Cal. 

App.2d 543. 


Cal.App. 3 Dist. 1985. A zoning ordinance 
cannot lawfully be applied to restrict a use if to 
do so is arbitrary and unreasonable, bears no 
reasonable relationship to regional welfare, or 
deprives landowner of substantially all use of 
property. 

County of Butte v. Bach, 218 Cal.Rptr. 613, 

172 Cal.App.3d 848, review denied, ap- 
peal after remand 263 Cal.Rptr. 565, 215 
Cal.App.3d 294. 


Cal.App. 3 Dist. 1983. A zoning ordinance 
may be unconstitutional and subject to invalida- 
tion when its effect is to deprive a landowner of 
substantially all reasonable use of property. 

North Sacramento Land Co. v. City of Sac- 

ramento, 189 Cal.Rptr. 739, 140 Cal. 
App.3d 576. 


Cal.App. 4 Dist. 1992. Zoning may be judi- 
cially invalidated if it is arbitrary and unreason- 
able, if it bears no reasonable relationship to 
regional welfare, or if it deprives landowner of 
substantially all use of land. 

Consaul v. City of San Diego, 8 Cal.Rptr.2d 

762, 6 Cal.App.4th 1781, review denied. 


Cal.App. 4 Dist. 1988. Although landown- 
er does not have right to existing or anticipated 
zoning, and city may use its police power to 
enhance public welfare, city may not use its 
zoning power to enhance its position in, or to 
abate, anticipated condemnation proceedings, 
or to unreasonably discriminate against or elim- 
inate value of parcel of land. 

Mira Development Corp. v. City of San 

Diego, 252 Cal.Rptr. 825, 205 Cal.App.3d 
1201, review denied. 


Cal.App. 4 Dist. 1985. Even substantial 
property interest may be taken through zoning 
laws. U.S.C.A. Const.Amend. 5. 

Carroll v. State Bar, 213 Cal.Rptr. 305, 166 
Cal.App.3d 1193, certiorari denied Chap- 
man v. State Bar of California, 106 S.Ct. 
142, 474 U.S. 848, 88 L.Ed.2d 118. 


Cal.App. 5 Dist. 1990. Core issue present- 
ed by an ‘‘as applied’ challenge to a zoning 
restriction is whether the governmental exercise 
of its police power ‘‘went too far’’ with respect 
to the specific piece of property; regulation has 
“gone too far’’ when it is arbitrary or unreason- 
able, or when it imposes upon the owner such 
unreasonable economic loss as to amount to a 
de facto appropriation of the property. 

Twain Harte Associates, Ltd. v. County of 

Tuolumne, 265 Cal.Rptr. 737, 217 Cal. 
App.3d 71, review denied. 


Law Rev. 1982. ‘Fair’ is fair: Valuing the 
regulatory taking: San Diego Gas and Electric 
Co. v. City of San Diego, 450 U.S. 621, 636, 101 
S.Ct. 1287, 1296 (Brennan, J., dissenting) and 
Agins v. City of Tiburon, 24 Cal.3d 266, 598 
P.2d 25, 157 Cal.Rptr. 372 (1979), affirmed, 447 
U.S. 255, 100 S.Ct. 2138 (1980), 

15 U.C.D.Law Rev. 741. 


Law Rev. 1975. Private property rights. 
8 Loyola L.Rev. 253. 


Law Rev. 1962. Zoning: deprivation of all 
economic use without compensation. 
DOG ERSIG: 


41. Delegation of power in general. 
Library references 
C.J.S. Zoning and Land Planning §8§ 10, 29. 


Cal.App. 1 Dist. 1986. Municipal govern- 
ments may assume obligation for zoning legisla- 
tion, or delegate portions of this responsibility 
by ordinance to planning commission. 

Terminal Plaza Corp. v. City and County of 

San Francisco, 223 Cal.Rptr. 379, 177 
Cal.App.3d 892. 


Cal.App. 1 Dist. 1984. County did not un- 
constitutionally delegate its zoning legislative 
power by giving planning department, director, 
and commission right to deny use permitted by 
zoning ordinance, as planning department is 
not authorized to, nor do they, legislate new 
zoning policy, but they merely administer exist- 
ing policy as set forth in site development re- 
view provisions of county ordinance. 

Wesley Investment Co. v. County of Alame- 

da, 198 Cal.Rptr. 872, 151 Cal.App.3d 
G72. 


Cal.App. 1 Dist. 1977. Where city had no 
inventory of available open-space resources, city 
had no local open-space plan as contemplated 
by Open Space Lands Act. West's Ann.Gov. 
Code, §§ 65563, 65564. 

Save El Toro Assn. v. Days, 141 Cal.Rptr. 

282, 74 Cal.App.3d 64. 


Cal.App. 1 Dist. 1970. | Where rezoning 
resolution provided for maximum number of 
dwelling units for entire property, and although 
variations from estimated number of dwelling 
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units were permissible within maximum, these 
were not to be made by planning director solely, 
but only upon approval by Planning Commis- 
sion after hearing, ordinance did not unlawfully 
delegate legislative power concerning matter of 
density within a zone to planning agency. 
Orinda Homeowners Committee v. Board 
of Supervisors, 90 Cal.Rptr. 88, 11 Cal. 
App.3d 768, 43 A.L.R.3d 880. 


Cal.App. 2 Dist. 1963. City zoning ordi- 
nance authorizing granting of conditional use 
permits by city authorities was not unconstitu- 
tional delegation of legislative power. 

Case v. City of Los Angeles, 32 Cal.Rptr. 

271, 218 Cal.App.2d 36. 


Cal.App. 2 Dist. 1958. Power to hear argu- 
ments for and against granting of variance in 
zoning ordinance and to give recommendations 
thereon may be validly delegated to zoning 
commission by city council. St.1883, p. 93. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


Cal.App. 3 Dist. 1977. Legislative delega- 
tion of authority to regional planning agency to 
enact interim and regional plans and to adopt 
ordinances and regulations effectuating those 
plans was valid. West’s Ann.Gov.Code, 
§§ 67070, 67073, 67100. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 


Cal.App. 4 Dist. 1985. Planning commis- 
sion’s resolution defining secondary use of video 
games in central business district as four games 
or less was not an unconstitutional delegation of 
authority by city, although video game and fast 
food operator contended that resolution result- 
ed in issuance of certificate of occupancy pro- 
hibiting operator from installing any video 
games on its premises, since certificate was 
issued by city and not by planning commission, 
and there was no evidence that city’s decision to 
issue certificate was in any way influenced by 
the resolution; moreover, any defect in issuance 
of certificate was rendered moot by judgment 
which provided that certificate would have no 
further force or effect. 

Amusing Sandwich, Inc. v. 

Springs, 211 Cal.Rptr. 
App.3d 1116. 


City of Palm 
Ol pealoome Gale 


Cal.App. 4 Dist. 1973. Provisions of State 
Zoning Law pertaining to adoption of local 
zoning regulations were not intended as specific 
grants of authority but as minimum standard to 
be observed in local zoning practices, reserving 
to cities and counties the maximum degree of 
control over local zoning matters, including the 
power to enact supplementary substantive, as 


well as procedural, regulations not inconsistent 
with state law. West’s Ann.Gov.Code, § 65850. 
Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


Cal.App. 4 Dist. 1973. Ordinance incorpo- 
rating the criteria to be used in evaluating the 
appropriateness of structures, landscaping and 
signs in district, authorizing architectural con- 
trol board to make changes or additions to these 
criteria and subjecting board’s decision as to 
application for permit to review by city council 
for affirmance, modification or reversal did not 
invalidly delegate legislative authority to the 
board. 

Bohannan v. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Law Rev. 1976. Review of administrative 


decisions. 
1OKUFSIRIORE 361: 


42. Standards governing conduct of adminis- 
trative officials. 


Library references 
C.J.S. Zoning and Land Planning § 31. 


Ca]l.App. 1 Dist. 1971. With respect to rev- 
ocation of a conditional use permit, it is consti- 
tutionally sufficient if administrative body is 
required to make its decision in accord with the 
general health, safety and welfare standard. 

Garavatti v. Fairfax Planning Com., 99 Cal. 

Rptr. 260, 22 Cal.App.3d 145. 


Cal.App. 1 Dist. 1959. In zoning matters, 
an ordinance must establish a standard to oper- 
ate uniformly and govern its administration and 
enforcement in all cases, and an ordinance is 
invalid where it leaves its interpretation, admin- 
istration or enforcement to the ungoverned dis- 
cretion of the administrative agency. 

Redwood City Co. of Jehovah's Witnesses v. 

City of Menlo Park, 335 P.2d 195, 167 
Cal.App.2d 686. 


Cal.App. 1 Dist. 1956. Subdivision  ordi- 
nance provision that subdivision will be consid- 
ered in its relation to adopted or proposed 
master plan of county was a sufficient legisla- 
tive guide to exercise of discretion under ordi- 
nance provision that planning commission and 
board of supervisors might grant land use per- 
mits to authorize use of industrial land for 
residential purposes. West's Ann.Gov.Code, 
8§ 65460, 65464, 65600; West’s Ann.Bus. & 
Prof.Code, § 11500 et seq. 

Roney v. Board of Sup’rs of Contra Costa 

County, 292 P.2d 529, 138 Cal.App.2d 
740. 


Cal.App. 2 Dist. 1966. Zoning ordinance, 
which required landowner to dedicate portion 
of its land to city for street widening purposes 
in accordance with its master plan of communi- 
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ty development as condition precedent to ob- 
taining building permit and which required 
awareness by administrative officers of practical 
difficulties and avoidance of unnecessary hard- 
ship as considerations for variance from dedica- 
tion requirement, was not so vague and uncer- 
tain as to standards as to be constitutionally 
objectionable and did not result in unlawful 
delegation of legislative authority. 

Southern Pac. Co. v. City of Los Angeles, 51 
Cal.Rptr. 197, 242 Cal.App.2d 38, appeal 
dismissed 87 S.Ct. 767, 385 U.S. 647, 17 
L.Ed.2d 669. 


Cal.App. 2 Dist. 1963. Zoning ordinance 
authorizing city authorities to grant conditional 
use permit for construction of housing project 
was not unconstitutional for failure to set forth 
factors constituting housing project. 

Case v. City of Los Angeles, 32 Cal.Rptr. 

271, 218 Cal.App.2d 36. 


City zoning ordinance provision authorizing 
conditional use permit for construction of hous- 
ing project was not void on ground that no 
standards were set forth to guide administrative 
bodies in determining height of buildings. 

Case v. City of Los Angeles, 32 Cal.Rptr. 

271, 218 Cal.App.2d 36. 


Cal.App. 2 Dist. 1958. Reasonably definite 
standards must be prescribed as a basis for 
zoning board's action in recommending the 
grant or denial of variance in zoning ordinance, 
but degree of definiteness must be treated ac- 
cording to the inherent uncertainties in the 
subject matter. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


Cal.App. 4 Dist. 1959. Where primary re- 
quirement of county zoning ordinance is that 
conditional uses and variances must be such 
that they will preserve the integrity and charac- 
ter of the district, the utility and value of adja- 
cent property and the general welfare of the 
neighborhood and the ordinance then vests in 
the discretion and judgment of the planning 
commission the determination of when the ap- 
plicant has presented a request for a use which 
is an exception but which will nonetheless pre- 
serve the integrity and character of the district, 
and the utility and value of adjacent property, 
and the general welfare of the neighborhood, 
the ordinance is not unconstitutional even 
though it does not provide detailed standards to 
govern the planning commission or the board of 
supervisors which must pass upon the applica- 
tion for conditional use or variance. 

Tustin Heights Ass’n v. Board of Sup’rs of 

Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


Cal.App. 5 Dist. 1962. Provisions of coun- 
ty zoning ordinance governing issuance of vari- 
ance or use permits are not unconstitutional by 
reason of vagueness or uncertainty nor failure 
to fix standards and specifications governing 
variance. 

Matthews v. Board of Sup’rs of Stanislaus 

County, 21 Cal.Rptr. 914, 203 Cal.App.2d 
800. 


A “variance” is exception to fixed standards 
of a basic and specific zoning ordinance and 
must necessarily vest broad discretion in plan- 
ning commission and appeals board and vari- 
ance permit provisions of ordinance need not 
contain detailed, rigid standards. 

Matthews v. Board of Sup’rs of Stanislaus 

County, 21 Cal.Rptr. 914, 203 Cal.App.2d 
800. 


Cal.Super. 1963. Device providing for is- 
suance of special use permit is legitimate zoning 
procedure; however, there are limits on use of 
procedure and to be valid it should be limited to 
those uses only for which it is difficult to specify 
adequate conditions in advance and as to such 
uses, adequate standards must be laid down by 
legislative authority for guidance of administra- 
tive agency. 

People v. Perez, 29 Cal.Rptr. 781, 214 Cal. 

App.2d Supp. 881. 


Purpose section of zoning ordinance and 
other declared basic purposes of protecting ad- 
jacent property and promoting health, safety, 
peace, morals, and general welfare were insuffi- 
cient standards for exercise of discretionary 
power conferred on planning commission to 
grant or reject conditional use permits. 

People v. Perez, 29 Cal.Rptr. 781, 214 Cal. 

App.2d Supp. 881.’ 


Although zoning ordinance designated dis- 
trict as garden apartment residence district, 
where principal permitted use was agriculture 
but property owner, absent permit, could only 
till land or permit it to be idle, where none of 
accessory uses authorized were capable of serv- 
ing any purpose subordinate to or customarily 
incidental to agriculture, and where effect of 
ordinance was to delegate legislative discretion 
to planning commission by device of conditional 
use permit, restrictions imposed were unneces- 
sary, unreasonable and oppressive and ordi- 
nance was unconstitutional. West's Ann.Gov. 
Code, 88 65460, 65654, 65656, 65800, 65806. 

People v. Perez, 29 Cal.Rptr. 781, 214 Cal. 

App.2d Supp. 881. 


43. Consent of property owners, require- 
ment of. 


Library references 
C.J.S. Zoning and Land Planning § 30. 
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Cal.App. 1 Dist. 1959. The Subdivision 
Map Act specifically and impliedly permits the 
adoption of some local ordinances, relating to 
design and improvement, but such permission is 
not an unlimited permission but is restricted to 
such local ordinances as come within limita- 
tions contained in the Act. West’s Ann.Bus. & 
Prof.Code, §§ 11500 et seq., 11611, 11612. 

Evola v. Wendt Const. Co., 338 P.2d 498, 

170 Cal.App.2d 21. 


Cal.App. 4 Dist. 1957. Although the Subdi- 
vision Map Act specifically and impliedly per- 
mits the adoption of some local ordinances, 
relating to design and improvement, a munici- 
pal corporation does not have an unlimited 
permission to adopt local ordinances relating to 
design and improvement but is restricted to 
such local ordinances as come within the limita- 
tions contained in the act. West’s Ann.Bus. & 
Prof.Code, § 11500 et seq. 

Kelber v. City of Upland, 318 P.2d 561, 155 

Cal.App.2d 631. 


Law Rev. 1972. Contract and conditional 
zoning. 
23 Hastings L.J. 825. 


<=44. Change of conditions; future develop- 
ments. 


Library references 
C.J.S. Zoning and Land Planning § 38. 


Cal. 1990. Amendment to invalid statute 
may itself constitute valid enactment operative 
from its effective date, but neither such amend- 
ment nor amendment of general plan revives 
invalid zoning ordinance. West’s Ann.Cal.Gov. 
Code § 9611. 

Lesher Communications, Inc. v. City of 

Walnut Creek, 802 P.2d 317, 277 Cal. 
Rpts 2 Calas ciooie 


Cal.App. 4 Dist. 1983. It is not unreason- 
able to consider growth of area, present and 
future, in determining need for schools caused 
by land development. 

McLain Western #1 v. County of San Die- 

go, 194 Cal.Rptr. 594, 146 Cal.App.3d 
Hild. 


Cal.App. 4 Dist. 1958. Present conditions 
did not, as a matter of law, render county 
zoning ordinance invalid and unconstitutional 
as it applied to landowner’s forty acre tract, 
which was located near city, and which was 
zoned as rural residential and agricultural, and 
county board of supervisors did not, as a matter 
of law, act arbitrarily in refusing to reclassify 
tract at present time as heavy industrial, partic- 
ularly where board was apparently endeavor- 
ing, in good faith, to hold question of reclassifi- 
cation in abeyance pending result of complete 
study of situation in entire county, and afforded 


landowner opportunity again to present a peti- 
tion for reclassification. 
Sladovich v. Fresno County, 322 P.2d 565, 
158 Cal.App.2d 230. 


Law Rev. 1978. Growth control 
nances: need for accommodation. 
12S eRe Ras Sie 


ordi- 


45. Territorial limitations. 


Library references 
C.J.S. Zoning and Land Planning § 21. 


(B) REGULATIONS AS TO PARTICULAR 
MATTERS. 


Research Notes 


Landowner’s statutory duties; spacing wells, 
see Summers, The Law of Oil and Gas. 


61. In general. 


Library references 
C.J.S. Zoning and Land Planning §§ 25, 48. 


Cal. 1980. A zoning ordinance’s assump- 
tion that groups of unrelated persons hazard 
immoral environment for families with children 
is impermissible. 

City of Santa Barbara v. Adamson, 610 

P.2d 436, 164 Cal.Rptr. 539, 27 Cal.3d 
123, 12 A.L.R.4th 219. 


Cal.App. 1 Dist. 1976. Municipal zoning 
ordinances relating to permanent open space 
constituted valid exercise of state’s police pow- 
ers that were beyond constitutional or other 
attack. 

Eldridge v. City of Palo Alto, 129 Cal.Rptr. 

575, 57 Cal.App.3d 613. 


Cal.App. 1 Dist. 1961. Zoning ordinance 
prohibiting accessory structures in front yards 
of private residences was valid exercise of po- 
lice power. 

Town of Atherton v. Templeton, 17 Cal. 

Rptr. 680, 198 Cal.App.2d 146. 


Cal.App. 2 Dist. 1956. Provision of county 
zoning ordinance that decision of board of su- 
pervisors on an appeal for an exception from 
ordinance shall be final is valid. 

Steiger v. Board of Sup’rs of Los Angeles 

County, 300 P.2d 210, 143 Cal.App.2d 
S52. 


Law Rev. 1981. California legislature pro- 
hibits exclusionary zoning, mandates fair share: 
Inclusionary housing programs a likely re- 
sponse. 

9 San Fernando Valley L.Rev. 19. 


Law Rev. 1981. California's land planning 
requirements: The case for deregulation. 
54 So.Cal.L.R. 447. 
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Law Rev. 1978. Public-sector land devel- 
opment to achieve the goals of planning. 
5 SoCal LAR 191: 


Law Rev. 1974. Growth control in Califor- 
nia. Clark and Grable. 
5 Pacific L.J. 570. 


Law Rev. 1962. Recreational zoning. 
S0:C.L. R491. 


Law Rev. 1962. Agricultural zoning. 
50 C.L.R. 489. 


Law Rev. 1960. Preservation of open 
spaces through scenic easements and greenbelt 
zoning. 

12 Stan.L.R. 638. 


62. Architectural and _ structural 


designs; 
value. 


Library references 


C.J.S. Zoning and Land Planning §§ 25, 48, 
31, 5S: 


62.1. —— In general. 


Cal.App. 1 Dist. 1994. Housing element's 
“substantial compliance” with statutes regulat- 
ing housing element of local government's gen- 
eral plan for physical development means actual 
compliance with respect to substance essential 
to every reasonable objective of statutes, as 
distinguished from simple technical imperfec- 
tions of form. West's Ann.Cal.Gov.Code 
8§ 65580-65589.8. 

Black Property Owners Assn. v. City of 

Berkeley, 28 Cal.Rptr.2d 305, 22 Cal. 
App.4th 974, review denied. 


In updating housing element of its general 
plan for physical development, city’s treatment 
of rent control satisfied its statutory obligation 
to identify and to analyze potential and actual 
government constraints upon maintenance, im- 
provement, and development of housing. 
West's Ann.Cal.Gov.Code § 65583(a). 

Black Property Owners Assn. v. City of 

Berkeley, 28 Cal.Rptr.2d 305, 22 Cal. 
App.4th 974, review denied. 


City’s failure to consider means of promot- 
ing repeal of rent control ordinance or mitigat- 
ing its effect in update to housing element of its 
general plan for physical development did not 
violate statutory requirement that it address 
and, where possible, remove governmental con- 
straints to maintenance, improvement, and de- 
velopment of housing, in light of city’s conclu- 
sion that rent control had positive effect on 
preserving affordable housing. West's Ann.Cal. 
Gov.Code § 65583(c)(3). 

Black Property Owners Assn. v. City of 

Berkeley, 28 Cal.Rptr.2d 305, 22 Cal. 
App.4th 974, review denied. 


Cal.App. 2 Dist. 1957. An ordinance which 
would leave applicants for a building permit for 
a residence without the beneficial use of their 
property so long as others in the area refused to 
comply with demands of the city for dedication 
of property for street use without compensation 
and revamping of their lots to comply with 
requirements which would be imposed upon 
them if included in an entirely new subdivision 
was invalid as discriminatory, arbitrary and 
confiscatory. West’s Ann.Streets & High.Code, 
§§ 2800 et seq., 5000 et seq. 

Munns v. Stenman, 314 P.2d 67, 152 Cal. 

App.2d 543. 


Cal.App. 4 Dist. 1997. Housing element of 
general zoning plan must contain quantitative 
analysis supporting conclusion local govern- 
ment and the community cannot meet ac- 
knowledged need for housing, while indicating 
maximum number of housing units by income 
category which local government projects can 
be constructed, rehabilitated and conserved 
over statutory five-year time period; analyses 
should be based on comprehensive assessments 
of current and anticipated economic and mar- 
ket conditions and available resources in light 
of reasonable prioritization of municipal goals 
given legislative determination of the preemi- 
nent importance of an adequate housing ele- 
ment within a general plan. West’s Ann.Cal. 
Gov.Code § 65583(b)(2). 

Hoffmaster v. City of San Diego, 64 Cal. 

Rptr.2d 684, 55 Cal.App.4th 1098, re- 
hearing denied, and review denied. 


Housing element of city’s general zoning 
plan did not substantially comply with legisla- 
tive mandate to identify adequate sites which 
city’s action program would make available for 
development of transitional housing to satisfy 
city’s quantified objectives for the homeless; 
substantial compliance required more than 
merely designating every unoccupied mote 
within city’s boundaries, each of which was 
subject to city-imposed developmental and sep- 
aration restrictions limiting transitional residen- 
tial care housing. West’s Ann.Cal.Gov.Code 
§ 65583(c)(1). 

Hoffmaster v. City of San Diego, 64 Cal. 

Rptr.2d 684, 55 Cal.App.4th 1098, re- 
hearing denied, and review denied. 


Although city was required under section of 
the Government Code to identify in housing 
element of its general zoning plan adequate 
sites for emergency shelter and transitional 
housing for the homeless, which would be made 
available through its action plan, city was not 
required to designate geographical zones where 
shelter for the homeless might be built as a 
matter of right without a conditional use permit 
(CUP) or without complying with underlying 
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zoning of the area. West's Ann.Cal.Gov.Code 
§ 65583(c)(1). 

Hoffmaster v. City of San Diego, 64 Cal. 

Rptr.2d 684, 55 Cal.App.4th 1098, re- 


hearing denied, and review denied. 


For city’s identification of adequate sites for 
emergency shelter and transitional housing for 
the homeless to be meaningful, it must neces- 
sarily be specific, and must set forth sites which 
will be available to be developed, without re- 
strictive zoning burdens which combined with 
the NIMBY (Not In My Back Yard) factor be- 
come insurmountable or produce protracted de- 
lays and deterrent cost increases. West's Ann. 
Cal.Gov.Code § 65583(c)(1). 

Hoffmaster v. City of San Diego, 64 Cal. 

Rptr.2d 684, 55 Cal.App.4th 1098, re- 
hearing denied, and review denied. 


Failure of housing element of city’s general 
zoning plan to adequately identify sites for 
emergency shelters and transitional housing for 
the homeless through action program designed 
to attain city’s quantified housing goals as to the 
homeless, was not offset by city’s “Good Neigh- 
bor Plan” to encourage operators of emergency 
shelters to contact potential neighbors and 
make a good faith effort to resolve location 
issues before applying for a conditional use 
permit (CUP), especially considering that ‘“Good 
Neighbor Plan’ contained no provision requir- 
ing city to assist applicants in obtaining commu- 
nity approval for a CUP. West's Ann.Cal.Gov. 
Code § 65583(c)(1). 

Hoffmaster v. City of San Diego, 64 Cal. 

Rptr.2d 684, 55 Cal.App.4th 1098, re- 
hearing denied, and review denied. 


Failure of housing element of city’s general 
zoning plan to adequately identify sites for 
homeless emergency shelters and transitional 
housing to be made available through action 
program designed to attain city’s quantified 
housing goals, was not offset by city’s ‘“‘home- 
less policy,’’ which was program designed to 
assist persons to break cycle of homelessness; 
although policy was a laudable and necessary 
ingredient of any effective action program to 
address needs of homeless, it contained no fea- 
tures to offset effect of ordinance restricting 
development of residential care facilities. 
West’s Ann.Cal.Gov.Code § 65583(c)(1). 

Hoffmaster v. City of San Diego, 64 Cal. 

Rptr.2d 684, 55 Cal.App.4th 1098, re- 
hearing denied, and review denied. 


Cal.App. 4 Dist. 1994. City substantially 
complied with provisions of state Planning and 
Zoning Law relating to quantifying assessment 
of housing needs when, in making 1990 revision 
of housing element of its general plan, it used 
housing needs figure from local association of 
governments’ Regional Housing Needs State- 
ment (RHNS) applicable to five-year period 


from July, 1991 to July, 1996, rather than figure 
applicable to seven and one-half year period 
from January, 1989 to July, 1996; no basis 
existed in statutory scheme, which merely re- 
quired review of housing element as frequently 
as appropriate, for city to use seven and one- 
half year figure. West’s Ann.Cal.Gov.Code 
§§ 65583(a)(1), 65584(a), 65588(a). 
Hernandez v. City of Encinitas, 33 Cal. 
Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


City substantially complied with provision 
of state Planning and Zoning Law requiring 
housing element of general plan to include 
inventory of land suitable for residential devel- 
opment; element pointed out vacant land avail- 
able, noted that much of the vacant land was 
planned for low density development for various 
reasons, discussed sites which could be recycled 
to higher density units, and considered proposal 
for mixed use development in commercial dis- 
tricts. West's Ann.Cal.Gov.Code § 65583(a)(3). 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


City substantially complied with provisions 
of state Planning and Zoning Law requiring 
housing element of general plan to adequately 
analyze and remove government constraints; 
conclusions that association of governments’ 
Regional Housing Needs Statement (RHNS) 
would be satisfied and that density allowance 
was not significant constraint on affordable 
housing were not arbitrary, capricious or with- 
out evidentiary basis. West’s Ann.Cal.Gov.Code 
8§ 65583(a)(4), (c)(3). 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


City substantially complied with provisions 
of state Planning and Zoning Law requiring 
housing element of general plan to analyze 
special needs of farm workers and homeless; 
housing element stated that it set forth program 
to review current standards in order to provide 
incentives for creation of agricultural worker 
housing, and stated that it set forth programs, 
including encouragement of transitional hous- 
ing, designed te address needs of homeless. 
West's Ann.Cal.Gov.Code § 65583(a)(6). 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


City substantially complied with provisions 
of state Planning and Zoning Law requiring 
housing element of general plan to include 
statement of community's quantified objectives 
relative to maintenance, preservation, improve- 
ment, and development of housing; city provid- 
ed quantification in form of numbers reflected 
in statement of city’s estimated fair share based 
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on local association of governments’ Regional 
Housing Needs Statement (RHNS), and in hous- 
ing programs table identifying number of units 
to be rehabilitated, conserved, and constructed. 
West's Ann.Cal.Gov.Code § 65583(b). 
Hernandez v. City of Encinitas, 33 Cal. 
Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


City substantially complied with provision 
of state Planning and Zoning Law requiring 
housing element of general plan to set forth 
five-year housing program identifying appropri- 
ate sites for low and moderate income housing; 
housing element contained ample land site iden- 
tification applicable to the various categories of 
housing needs, court was not bound by profes- 
sor’s opinion to the contrary, and argument by 
opponents of general plan that housing ele- 
ment’s facts and figures were nonworkable was 
attack on merits based on opinion that court 
was not obligated to accept. West’s Ann.Cal. 
Gov.Code § 65583(c)(1). 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


City substantially complied with provision 
of state Planning and Zoning Law requiring 
housing element of general plan to set forth 
five-year housing program including provision 
to assist in development of low and moderate 
income housing; although city sometimes used 
cautious language in particular program de- 
scriptions, it was apparent from introductory 
language that city intended to implement the 
listed programs over the five-year period. 
West's Ann.Cal.Gov.Code § 65583(c)(2). 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


City substantially complied with provision 
of state Planning and Zoning Law requiring 
housing element of general plan to include 
requirement that five-year housing program 
conserve and improve condition of existing af- 
fordable housing stock, which may include ad- 
dressing ways to mitigate loss of dwelling units 
demolished by public or private action; element 
addressed seven programs aimed at maintain- 
ing housing stock, and set forth programs of city 
participation in low income rental assistance 
programs and weatherization program, West's 
Ann.Cal.Gov.Code § 65583(c)(4). 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


City substantially complied with provision 
of state Planning and Zoning Law requiring that 
various general plan elements comprise consis- 
tent statement of policies; land use element 
expressing desire to preserve residential charac- 
ter of community was not inconsistent with 


housing element policy of encouraging a wide 
range of housing, since general plan, in judg- 
ment of those adopting it, included adequate 
land uses providing for various levels of housing 
needs for applicable program period. West's 
Ann.Cal.Gov.Code § 65300.5. 
Hernandez v. City of Encinitas, 33 Cal. 
Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


City’s general plan comported with least 
cost zoning law; plan and its adoption process 
reflected consideration by city not only of need 
for housing at lowest possible cost in context of 
association of governments’ Regional Housing 
Needs Statement (RHNS) for applicable five- 
year period but also consideration of environ- 
mental, safety and infrastructural constraints 
identified in environmental reports, traffic anal- 
ysis, and technical analysis of general plan ele- 
ments. West’s Ann.Cal.Gov.Code § 65913.1. 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


City properly relied on environmental, fire 
protection and public facility considerations as 
factoring into propriety of its land use and 
housing plans, for purposes of determining 
compliance with least cost zoning law; statute 
specifically contemplated giving consideration 
to such factors. West's Ann.Cal.Gov.Code 
§ 65913.1. 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


Cal.App. 4 Dist. 1994. Municipal growth 
control initiative which adversely affected avail- 
ability of low income housing was invalid at 
time it was passed, as conflicting with city’s 
general plan, specifically its public facilities and 
management element, regarding imposition of 
direct controls on number or location of new 
housing units to be built. 

Building Industry Assn. v. City of Ocean- 

side, 33 Cal.Rptr.2d 137, 27 Cal.App.4th 
744, rehearing denied, and review de- 
nied. 


Municipal growth control initiative, by act- 
ing to favor development of larger units on 
larger lots, with more design and other ameni- 
ties, through exemption of 10,000 square foot 
lots, violated state statute prohibiting discrimi- 
nation against low income housing, particularly 
in light of evidence of drastic decline in afforda- 
ble low income housing since ordinance was 
passed. West's Ann.Cal.Gov.Code § 65008. 

Building Industry Assn. v. City of Ocean- 

side, 33 Cal.Rptr.2d 137, 27 Cal.App.4th 
744, rehearing denied, and review de- 
nied. 
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Municipal growth control initiative, by pro- 
viding only limited exceptions for low income or 
senior housing, failed to facilitate development 
of housing for persons and families of low and 
moderate income contrary to requirements of 
state statute. West's Ann.Cal.Gov.Code 
3} OSwilieiait. 

Building Industry Assn. v. City of Ocean- 

side, 33 Cal.Rptr.2d 137, 27 Cal.App.4th 
744, rehearing denied, and review de- 
nied. 


Cal.App. 4 Dist. 1985. City’s housing ele- 
ment was in substantial compliance with re- 
quirement of statute [West’s Ann.Cal.Gov.Code 
§ 65583(c)] that element contain program 
which sets forth five-year schedule of actions 
local government is undertaking or intends to 
undertake to implement policies and achieve 
goals and objectives of housing element even 
though city used term “‘continuing,”’ rather than 
setting forth specific five-year schedule of ac- 
tions. 

Buena Vista Gardens Apartments Assn. v. 

City of San Diego Planning Dept., 220 
Cal .Rptr. 732, 175 Cal.App.3d 289. 


City’s housing element was in substantial 
compliance with requirement of statute [West's 
Ann.Cal.Gov.Code § 65583(c)(1)] that city iden- 
tify adequate sites which will be made available 
through appropriate zoning and development 
standards and with public services and facilities 
needed to facilitate and encourage development 
of variety of types of housing for all income 
levels, even though housing element did not 
provide specific sites for mobile homes, rental 
housing or factory-built housing. 

Buena Vista Gardens Apartments Assn. v. 

City of San Diego Planning Dept., 220 
Cal.Rptr. 732, 175 Cal.App.3d 289. 


City’s housing element was in substantial 
compliance with requirement of statute [West's 
Ann.Cal.Gov.Code § 65583(c)(2)] that program 
assist in development of adequate housing to 
meet needs of low-and moderate-income house- 
holds even if city could improve that aspect by 
including more detail and adopting other pro- 
prams. 

Buena Vista Gardens Apartments Assn. v. 

City of San Diego Planning Dept., 220 
Cal.Rptr. 732, 175 Cal.App.3d 289. 


City’s housing element was not in substan- 
tial compliance with requirement of statute 
[West’s Ann.Cal.Gov.Code § 65583(c)(4)]_ that 
program conserve and improve condition of 
existing affordable housing stock, particularly 
its affordable rental stock, where there were no 
programs directed to how city would ‘“‘encour- 
age’’ conservation of mobile home parks or 


would conserve existing affordable apartment 
rental stock. 
Buena Vista Gardens Apartments Assn. v. 
City of San Diego Planning Dept., 220 
Cal.Rptr. 732, 175 Cal.App.3d 289. 


City’s housing element was in substantial 
compliance with requirement of statute [West's 
Ann.Cal.Gov.Code § 65583(c)] that program in- 
clude identification of agencies and officials 
responsible for implementation of various ac- 
tions where city listed general entity or official 
responsible for implementation. 

Buena Vista Gardens Apartments Assn. v. 

City of San Diego Planning Dept., 220 
Cal.Rptr. 732, 175 Cal.App.3d 289. 


City’s housing element was in substantial 
compliance with requirement of statute [West’s 
Ann.Cal.Gov.Code § 65583(c)] that local gov- 
ernment make diligent effort to achieve public 
participation of all economic segments of com- 
munity development of housing element and 
program shall describe effort, even though ele- 
ment failed to include any description of city’s 
effort to include public participation, where 
there was ample public participation in develop- 
ment of housing element. 

Buena Vista Gardens Apartments Assn. v. 

City of San Diego Planning Dept., 220 
Cal.Rptr. 732, 175 Cal.App.3d 289. 


City’s housing element was in substantial 
compliance with requirements of statute [West’s 
Ann.Cal.Gov.Code § 65583(b)] that housing ele- 
ment shall consist of identification and analysis 
of existing and projected housing needs and 
statements of goals, policies, quantified objec- 
tives and scheduled programs for preservation, 
improvement and development of housing, even 
though city did not make quantifications in its 
programs as recommended by Department of 
Housing and Community Development, in that 
Department’s recommendations are advisory. 
West's Ann.Cal.Gov.Code § 65585(a). 

Buena Vista Gardens Apartments Assn. v. 

City of San Diego Planning Dept., 220 
Cal.Rptr. 732, 175 Cal.App.3d 289. 


Atty.Gen. 1974. The phrase “local condi- 
tions or factors’’ and “‘local conditions’’ as used 
in Health & Safety Code relating Uniform Hous- 
ing Code'include geographical and topographic 
conditions, but are not broad enough to include 
man-caused phenomena such as a depressed 
economic condition or a lack of adequate hous- 
ing to accommodate the local populace. 

CV 74-159, 57 Op.Atty.Gen. 443. 


Atty.Gen. 1974. A political subdivision of 
the state may determine that a subarea of politi- 
cal subdivision may have special requirements 
allowing for the nonapplicability of the Uniform 
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Building Code and such a waiver need not be 
accomplished on a case-by-case basis. 
CV74-159, 57 Op.Atty.Gen. 443. 


Law Rev. 1981. California legislature pro- 
hibits exclusionary zoning, mandates fair share: 
Inclusionary housing programs a likely re- 
sponse. 

9 San Fernando Valley L.Rev. 19. 


Law Rev. 1975. — Architecture, 
zoning, and the First Amendment. 
28 Stan.L.Rev. 179. 


Law Rev. 1969. Preservation of historic 
landmarks through use of police or zoning pow- 
er. 

Bo ALB AU. 257, 


63. —— Area and frontage requirements. 


C.A.9 (Cal.) 1974. Absent showing that ad- 
equate low-cost housing was unavailable in 
county in areas not in town but accessible to 
poor persons’ jobs and social services utilized 
by the poor, city was not required to show 
compelling interest to justify large-lot zoning 
ordinance even if ordinance discriminated 
against the poor. 42 U.S.C.A. § 1983. 

Ybarra v. Town of Los Altos Hills, 503 F.2d 

250. 


Cal. 1978. County board of supervisors 
did not abuse its discretion in approving tenta- 
tive subdivision map providing for one-acre lots, 
a land use permitted by the then zoning and 
general plan. 

Youngblood v. Board of Supervisors, 586 

P.2d 556, 150 Cal.Rptr. 242, 22 Cal.3d 
644. 


aesthetic 


Subdivision need only comply with general 
plan in effect at date of approval of tentative 
map by county board of supervisors. Bus. & 
Prof.Code, §§ 11526, 11549.5, 11549.6, St.1971, 
p. 2852; § 11611, St.1965, p. 2980. 

Youngblood v. Board of Supervisors, 586 

P.2d 556, 150 Cal.Rptr. 242, 22 Cal.3d 
644. 


Cal. 1963. Provision of zoning ordinance 
requiring one-acre lots in residence district was 
unreasonable, oppressive, unwarranted, and 
void, where district was island in residential 
ocean of substantially less restrictive , zoning, 
and one-acre limitation bore no reasonable rela- 
tion to public welfare. 

Hamer v. Town of Ross, 382 P.2d 375, 31 

Cal.Rptr. 335, 59 Cal.2d 776. 


Cal.App. 1 Dist. 1980. In respect to the 
Coastal Act’s requirement that land divisions 
shall be permitted only where 50 percent of the 
useable parcels in the area have been developed 
and “the created parcels would be no smaller 
than the average size of surrounding parcels,” 
the coastal commission’s use in the instant case 


of a one-fourth mile guideline to ascertain the 
“surrounding parcels’? was arbitrary; further- 
more, the term “‘average’’ meant typical or 
representative, not the arithmetic median. 
West's Ann.Public Resources Code, § 30250. 
Billings v. California Coastal Com., 163 
Cal.Rptr. 288, 103 Cal.App.3d 729. 


Cal.App. 2 Dist. 1993. City’s general plan 
and conforming open space zoning did not 
result in “‘taking’’ of school’s 19.17-acre parcel; 
because Court of Appeal’s previous final deci- 
sion established that city properly denied 
school’s lot split application, there existed only 
single undivided 19.17-acre parcel, and that 
parcel continued to be used for school purposes, 
consistent with open space _ classification. 
U.S.C.A. Const.Amend. 14. 

Ramona Convent of the Holy Names v. City 

of Alhambra, 26 Cal.Rptr.2d 140, 21 Cal. 
App 4th 10, rehearing denied, and review 
demed, certiorari dented) MSS -Ciasis, 
SlsUisyo27/ 130k Eadva7 7, 


City’s general plan and conforming open 
space zoning did not result in “taking” of 1.97- 
acre portion of landowner’s parcel by freezing it 
into idleness, even though city denied applica- 
tion for tentative tract map that would provide 
for lot split to divide property into 17.2—acre 
parcel and 1.97-acre parcel; there was only 
single 19.7-acre parcel, all of which landowner 
could use for, inter alia, school purposes. 

Ramona Convent of the Holy Names v. City 

of Alhambra, 26 Cal.Rptr.2d 140, 21 Cal. 
App.4th 10, rehearing denied, and review 
denied, certiorari denied 115 S.Ct. 315, 
Bsn OMS O27 Oneal cee 


Preservation of some open space amidst 
populated areas is legitimate exercise of police 
power, intended to protect area residents from 
negative effects of excessive urbanization. 

Ramona Convent of the Holy Names v. City 

of Alhambra, 26 Cal.Rptr.2d 140, 21. Cal. 
App.4th 10, rehearing denied, and review 
denied, certiorari denied 115 S.Ct. 315, 
Sia Upson O27 Onl Bic) Qi 


Cal.App. 2 Dist. 1988. Evidence supported 
Coastal Commission's rejection of county’s pro- 
posed plan for residential development on one 
of Channel Islands, which would have permit- 
ted clustered development on two percent of 
acreage at a density of one house per acre in 
contrast to Commission recommended plan 
which would have permitted cluster develop- 
ment on the basis of one house per 320 acres; 
Commission determined that increase in density 
was excessive in terms of extreme sensitivity of 
environment and remoteness of island and was 
therefore inconsistent with policies of Coastal 
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Act. West's Ann.Cal.Pub.Res.Code §§ 30000 et 
seq., 30260. 
Gherini v. California Coastal Com., 251 
Cal.Rptr. 426, 204 Cal.App.3d 699. 


Cal.App. 2 Dist. 1953. Provisions of city 
ordinance that every lot in multiple dwelling 
zone shall have minimum width of 50 feet and 
minimum area of 5,000 square feet and that no 
lot held under separate ownership when ordi- 
nance became effective shall be separated in 
ownership or reduced in size below minimum 
width or area required by ordinance are gener- 
ally valid. 

Morris v. City of Los Angeles, 254 P.2d 935, 

116 Cal.App.2d 856. 


A provision of city ordinance that no lot 
held under separate ownership in multiple 
dwelling zone when ordinance became effective 
shall be separated in ownership or reduced in 
size below minimum width of 50 feet and mini- 
mum area of 5,000 square feet required by 
ordinance is invalid and unenforceable as to 
sale of 40 by 45 feet portion of corner lot, with 
house thereon, in old settled residential district 
of small houses on small lots, or vendors’ own- 
ership of remaining 45 by 80 feet portion there- 
of. 

Morris v. City of Los Angeles, 254 P.2d 935, 

116 Cal.App.2d 856. 


Cal.App. 4 Dist. 1991. Zoning restriction 
which allows property owners to construct only 
one dwelling per acre constituted discriminato- 
ry ‘spot zoning’; one acre restriction prevent- 
ed landowner from developing property consis- 
tent with surrounding area consisting of smaller 
lots. 

Ross v. City of Yorba Linda, 2 Cal.Rptr.2d 

638, 1 Cal.App.4th 954. 


Cal.App. 5 Dist. 1974. Zoning ordinance 
creating exclusive agricultural zoning with min- 
imum 18-acre parcel size was valid. West's 
Ann.Gov.Code, 8§ 65560(b)(2)-65570, 65850(a, 
c), 65910. 

Gisler v. County of Madera, 112 Cal.Rptr. 

919, 38 Cal.App.3d 303. 


Fact that zoning ordinance which created 
exclusive agricultural district with minimum 18- 


acre parcel size excepted from operation of 


ordinance parcels of less than 18 acres which 

existed at time ordinance became effective did 
not render ordinance invalid. 

Gisler v. County of Madera, 112 Cal.Rptr. 
919, 38 Cal.App.3d 303. 


Law Rev. 1979. Large-lot zoning. 
52:S0.Cal.L.R. 1685. 
<64. —— Building or setback lines. 


C.A.9 (Cal.) 1992. City ordinance setting 
height, screening, and setback requirements for 


satellite receive-only antennas was valid time, 
place, and manner regulation; ordinance was 
not blanket prohibition on use of satellite 
dishes, but merely prevented installation of an- 
tennas that unreasonably interfered with other 
individuals’ enjoyment of their land and that 
posed issues of public safety. U.S.C.A. Const. 
Amend. 1. 
Johnson v. City of Pleasanton, 982 F.2d 
350. 


Cal. 1968. Los Angeles municipal code 
provision that if more than 40% of lots on street 
have setbacks varying no more than 10 feet, 
average of such setbacks should establish mini- 
mum setbacks for entire frontage, was not dis- 
criminatory and unfair to later builders as de- 
nying them privilege of varying setbacks as 
granted to other owners, where development on 
other lots on frontage occurred before imposi- 
tion of setback requirements. 

Weiner v. City of Los Angeles, 441 P.2d 

293, 168) CallRpie 733) 68 uCal2d 697: 


Cal.App. 1 Dist. 1995. Setbacks and simi- 
lar buffers are among the tools that counties 
may use in the interest of sound community 
planning. 

Big Creek Lumber Co. v. County of San 
Mateo, 37 Cal-Rptr.2d 159; 31 Cal: 
App.4th 418, rehearing denied, and re- 
view denied. 


Cal.App. 1 Dist. 1962. Set-back zoning or- 
dinances of county were unconstitutional as 
applied to triangular lot, where application of 
ordinances to lot would reduce useful area of lot 
to about 10 square feet. 

Hoshour v. Contra Costa County, 21 Cal. 

Rptr. 714, 203 Cal.App.2d 602. 


Cal.App. 5 Dist. 1968. County may estab- 
lish setback areas and similar regulations in 
interest of sound community planning and to 
allow for future growth. 

Hutcherson v. Alexander, 70 Cal.Rptr. 366, 

264 Cal.App.2d 126, 38 A.L.R.3d 636. 


65. —— Height of buildings and structures. 


C.A.9 (Cal.) 1992. City ordinance setting 
height, screening, and setback requirements for 
satellite receive-only antennas was valid time, 
place, and manner regulation; ordinance was 
not blanket prohibition on use of satellite 
dishes, but merely prevented installation of an- 
tennas that unreasonably interfered with other 
individuals’ enjoyment of their land and that 
posed issues of public safety. U.S.C.A. Const. 
Amend. 1. 

Johnson v. City of Pleasanton, 982 F.2d 

350. 


C.A.9 (Cal.) 1991. City zoning ordinance 
requiring special permit for amateur radio an- 
tennas over 25 feet in height was legitimate, 


For legislative history of cited statutes, see West’s Annotated California Codes 


44A Cal D 2d—531 


ZONING & PLANNING <¢66 


For references to other topics, see Descriptive-Word Index 


content-neutral time, place, and manner restric- 
tion with only tangential relationship to speech 
and did not violate free speech rights of ama- 
teur licensee whose application to increase 
height of his antenna was initially denied, 
U.S.C.A. Const.Amend. 1. 

Howard v. City of Burlingame, 937 F.2d 

1376. 


Cal.App. 1 Dist. 1997. Preservation of sun- 
light is valid police-power purpose supporting 
height limitations with respect to buildings and 
fences; in exercise of police power, local gov- 
ernment can impose restrictions on maximum 
height of buildings and fences for purpose of 
securing adequate sunlight to promote public 
health in general. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Preservation of view and provision for light 
and air are valid police-power purposes sup- 
porting height limitations. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Cal.App. 1 Dist. 1958. A local government, 
in exercise of police power, can impose restric- 
tions on maximum height of buildings for pur- 
pose of securing adequate light to promote 
public health in general, and government can 
restrict height of fences. 

Faliaferre | ¥.¢Salyer) 9328" P.2d'"799; 1162 

Cal.App.2d 685. 


Cal.App. 3 Dist. 1970. Interim ordinances 
which were adopted as emergency measures 
and which permitted construction of high rise 
permanent building in area zoned for maximum 
height limit of 50 feet were invalid as designed 
to circumvent statutory scheme of community 
development by misuse of code section framed 
to maintain status quo pending completion of 
comprehensive plan and as denying due pro- 
cess. West’s Ann.Gov.Code, § 65858. 

Silvera v. City of South Lake Tahoe, 83 

Cal.Rptr. 698, 3 Cal.App.3d 554. 


Cal.App. 4 Dist. 1973. Initiative building 
height limit ordinance, which took no account 
of occupancy, structural design, materials, or 
any other detail of construction other than 
height, could not be upheld under guise of 
modification to building code pursuant to State 
Housing Law, notwithstanding that first section 
of ordinance contained declaration purporting 
to bring it within scope of permissible local 
regulation under that provision of Health and 
Safety Code permitting local governing body to 
modify Uniform Building Code to meet local 


conditions. West's Ann.Health & Safety Code, 
§§ 17910 et seq., 17922, 17958.5. 
Taschner v. City Council, 107 Cal.Rptr. 214, 
31 Cal.App.3d 48. 


Cal.App. 4 Dist. 1963. Generally, height 
restriction zoning is a valid exercise of the 
police power. 

Sneed v. Riverside County, 32 Cal.Rptr. 

318, 218 Cal.App.2d 205. 


66. —— One family, two family, or multiple 
dwellings. 


N.D.Cal. 1970. City could not be held re- 
sponsible for housing problems which presented 
difficulty in finding a site for a federally funded, 
low cost and moderate income housing project, 
where problems existed, not because of city’s 
zoning plaus and practices, but because of other 
causes involving initiatives, preferences and ob- 
jectives of private residential tract developers 
and to some extent desires of private landown- 
ers concerning availability of their properties 
for purchase, matters over which city had no 
control except insofar as it used its fiscal and 
eminent domain powers to accommodate the 
housing needs of low income families. United 
States Housing Act of 1937, 88 15, 21(b), 42 
U.S.C.A. §§ 1415, 1421(b). 

Southern Alameda Spanish Speaking Orga- 

nization v. City of Union City, 357 
F.Supp. 1188. 


Cal. 1980. City ordinance, which defined 
family as individual or two or more persons 
related by blood, marriage, or adoption living 
together as single housekeeping unit in a dwell- 
ing unit or group of not to exceed five persons, 
excluding servants, living together as single 
housekeeping unit in a dwelling unit, violated 
State Constitution insofar as it distinguished 
between individual or two or more persons 
related by blood, marriage, or adoption and 
groups of more than five other persons. West's 
Ann.Const. art. 1, 88 1, 24. 

City of Santa Barbara v. Adamson, 610 

P.2d: 436), 164 Cal.Rptr. 539).27) Calsd 
123, 12 A.L.R.4th 219. 


Cal. 1979. Zoning ordinance which desig- 
nated subject property for use as a ‘‘Residential 
Planned Development and Open Space Zone” 
and which authorized use of properties for one- 
family dwellings, open space uses, and accesso- 
ry buildings and accessory uses, with a permis- 
sible density of ‘‘not less than .2 nor more than 
one dwelling unit per gross acre,” did not 
unconstitutionally interfere with entire use of 
properties nor impermissibly decrease their val- 
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ue. U.S.C.A.Const. Amend. 5; West’s Ann. 
Const. art. 15.8 19) 

Agins v. City of Tiburon, 598 P.2d 25, 157 

Cal.Rptr. 372, 23 Cal.3d 605, 24 Cal.3d 

266, probable jurisdiction noted 100 S.Ct. 

6591444 US) OM 625 bedi2dy639) 

affirmed 100 S.Ct. 2138, 447 U.S. 255, 65 


L.Ed.2d 106. 


Cal. 1963. Provision of zoning ordinance 
restricting residence district to single-family 
dwellings was valid, where predominant char- 
acteristic of district was that of single-family 
dwellings. 

Hamer v. Town of Ross, 382 P.2d 375, 31 

Cal.Rptr. 335, 59 Cal.2d 776. 


Cal.App. 1 Dist. 1962. Ordinance zoning 
owners’ property as ‘‘C’”’ multiple dwelling rath- 
er than “E’’ commercial was not unreasonable 
or arbitrary in its effect, where owners’ proper- 
ty was in no different situation from other 
property in the multiple dwelling zone, although 
cost of maintenance of owners’ multiple dwell- 
ing was in excess of rental income, and it was 
not financially practicable to repair or recon- 
struct the building because no reasonable in- 
come could be obtained on cost of reconstruc- 
tion. 

Tandy v. City of Oakland, 25 Cal.Rptr. 429, 

208 Cal.App.2d 609. 


Cal.App. 1 Dist. 1962. A municipality can, 
through legislative function, exercise its police 
powers to zone areas for single family dwellings 
only. 

City and County of San Francisco v. Bur- 

ton, 20 Cal.Rptr. 378, 201 Cal.App.2d 
749. 


An ordinance zoning a particular area for 
single family dwellings is not rendered unrea- 
sonable or arbitrary by the fact that the proper- 
ty against which it is sought to enforce the 
ordinance is on the edge of the area. 

City and County of San Francisco v. Bur- 

ton, 20 Cal.Rptr. 378, 201 Cal.App.2d 
749, 


An ordinance zoning a particular area for 
single family dwellings is not rendered unrea- 
sonable or arbitrary by the fact that some prop- 
erties adjoining or near the property against 
which it is sought to enforce the ordinance are 
used for other purposes. 

City and County of San Francisco v. Bur- 

ton, 20 Cal.Rptr. 378, 201 Cal.App.2d 
749, 


Cal.App. 2 Dist. 2001. Zoning ordinance 
prohibiting second housing units in single-fami- 
ly homes, unless occupied by dependent or 
caregiver, violated right to privacy under state 
constitution, as right to choose with whom to 
live is fundamental, exclusion of unrelated per- 
sons and non-dependent family members from 


second units, while permitting dependents and 
caregivers, did not directly advance city’s inter- 
ests in preserving character of single-family 
neighborhoods and preventing increases in 
noise, traffic, and crime, and there were alter- 
native means, such as limiting number of per- 
mits issued, that would readily accomplish city’s 
objectives with little or no privacy impact. 
Coalition Advocating Legal Housing Op- 
tions v. City of Santa Monica, 105 Cal. 
Rptr.2d 802, 88 Cal.App.4th 451, as mod- 
ified on denial of rehearing. 


Zoning ordinance prohibiting second hous- 
ing units in single-family homes, unless occu- 
pied by dependent or caregiver, did not bear 
rational relationship to legitimate state purpose, 
and thus violated equal protection clause of 
state constitution, where city’s objective in en- 
acting ordinance was to preserve character sin- 
gle-family residential neighborhoods and avoid 
increase in noise, crime, and traffic, city’s own 
housing documents showed that neighborhood 
character had nothing to do with identity of 
persons using second unit, and if city wished to 
avoid effects of increase in population it could 
have done so with ordinance applying evenly to 
all households. 

Coalition Advocating Legal Housing Op- 
tions v. City of Santa Monica, 105 Cal. 
Rptr.2d 802, 88 Cal.App.4th 451, as mod- 
ified on denial of rehearing. 


Cal.App. 2 Dist. 1976. Restriction of sin- 
gle-family residential zone to specified types of 
uses deemed to be compatible with such area is 
unquestionably valid exercise of police power 
and specific itemization of proscribed uses with- 
in given zone established by ordinance is not 
mandated by due process, if, from fair reading 
of ordinance, acts proscribed are reasonably 
clear. West's Ann.Gov.Code, § 65851. 

Sechrist v. Municipal Court, 134 Cal.Rptr. 

733, 64 Cal.App.3d 737. 


Given broad but definable range of activity 
which is included within use of property for 
single-family residences, activities incidental to 
maintenance of single-family residence need not 
be specified separately in zoning ordinance. 

Sechrist v. Municipal Court, 134 Cal.Rptr. 

733, 64 Cal.App.3d 737. 


Cal.App. 2 Dist. 1974. Inasmuch as prob- 
lems of supplying municipal services and regu- 
lating and inspecting vary in degree between 
single, conventional housing and mobile home 
housing, county board of supervisors did not act 
in unconstitutional manner in requiring that the 
different types of housing be maintained in 
separate zones. © West’s Ann.Health & Safety 
Code, § 18300. 

McKie v. County of Ventura, 113 Cal.Rptr. 

143, 38 Cal.App.3d 555. 
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Cal.App. 3 Dist. 1985. There was no com- 
pelling showing that commercial and multifami- 
ly dwellings near area of single-family dwellings 
rendered house owned by attorney and used as 
his office entirely unsuitable for the purpose of 
a single-family dwelling or that zoning ordi- 
nance deprived attorney of substantially all use 
of that property; thus, zoning ordinance permit- 
ting only single-family dwellings was not dis- 
criminatory as applied to house attorney used 
for his office. 

County of Butte v. Bach, 218 Cal.Rptr. 613, 

172 Cal.App.3d 848, review denied, ap- 
peal after remand 263 Cal.Rptr. 565, 215 
Cal.App.3d 294. 


Cal.App. 4 Dist. 1996. Distinction between 
nonowner and owner occupied residences in 
city zoning ordinance which regulated number 
of persons over age 18 who could live in no- 
nowner occupied residences in targeted areas 
was not rationally related to city’s legitimate 
interest in alleviating overcrowding problems 
associated with excessive occupancy of de- 
tached homes in single-family residential zone, 
and therefore the zoning ordinance violated 
equal protection. U.S.C.A. Const.Amend. 14. 

College Area Renters & Landlord Assn. v. 

City of San Diego, 50 Cal.Rptr.2d 515, 42 
Cal.App.4th 543, 43 Cal.App.4th 677, re- 
view denied. 


Law Rev. 1982. California Government 
Code Section 65852.3: Legislature prohibits ex- 
clusion of mobile homes on single-family lots. 

16 U.C.D.Law Rev. 167. 


Law Rev. 1981. City of Santa Barbara v. 
Adamson: An associational right of privacy and 
the end of family zones. 

69 CLR. 1052. 


Law Rev. 1979. Housing priority. 
11 Southwestern L.R. 523. 


Law Rev. 1979. The Burger Court in ex- 
clusionary zoning. 
11 Southwestern L.R. 509. 


Law Rev. 1974. Village of Belle Terre v. 
Boraas: A sanctuary for people. 
OWES ies. a9 4, 


Law Rev. 1974. Exclusionary zoning: For 
whom does Belle Terre Toll? Emanuel Margol- 
is. 

11 C.W.L.R. 85. 

Law Rev. 1972. “single 
housekeeping unit’. 

23 Hastings L.J. 1467. 


“Family” as a 


Law Rev. 1972. A survey of single-family 
zoning litigation. 
23 Hastings L.J. 1464. 


Law Rev. 1971. Exclusionary zoning: The 
responsibility of local zoning authority to non- 
resident indigents. 

23 Stan.L.R. 774. 


67. —— Off-street parking. 


9th Cir.BAP (Cal.) 1993. Emergency ordi- 
nance increasing parking requirements for 
property used as courtroom was fairly applied 
for due process purposes to owner of office 
building that had been under consideration for 
use as courtroom, despite contention that ordi- 
nance had never been applied to any other 
property, where owner failed to establish that 
ordinance should have been applied to others 
but was not. U.S.C.A. Const.Amend. 14. 

In re Park Beyond the Park, 157 B.R. 887, 

affirmed 52 F.3d 334. 


Cal.App. 1 Dist. 1959. Where a zoning or- 
dinance lays down certain standards such as the 
requirement of one parking space for each ten 
seats of a church in adopting zone classifica- 
tions within the terms, standards and require- 
ments pertinent thereto, the city exhausts its 
discretion as to standards. 

Redwood City Co. of Jehovah's Witnesses v. 

City of Menlo Park, 335 P.2d 195, 167 
Cal.App.2d 686. 


67.5. —— Streets and services. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


68. Use of property in general. 


Library references 
C.J.S. Zoning and Land Planning §§ 25, 55. 


U.S.Cal. 1978. States may, through gener- 
al ordinance, restrict the commercial use of 
property and the geographical location of com- 
mercial enterprises. 

New Motor Vehicle Bd. of California v. 

Orrin W. Fox Co., 99 S.Ct. 403, 439 U.S. 
96, 58 L.Ed.2d 361. 


C.A.9 (Cal.) 1981. Encompassed in state’s 
power to enforce zoning laws is power to deny 
land use to a nuclear plant. 

Pacific Legal Foundation v. State Energy 
Resources Conservation & Development 
Commission, 659 F.2d 903, certiorari 
granted Pacific Gas & Electric Co. v. 
State Energy Resources Conservation & 
Development Commission, 102 S.Ct. 
2956, 457 U.S. 1132,°73 L.Ed.2d 1348, 
certiorari denied 102 S.Ct. 2959, 457 
U.S. 1133, 73 L.Ed.2d 1350, affirmed 103 
S.Ct 7s, 46. Uys. 190) 75) LBd.2d 7o2. 


C.A.9 (Cal.) 1979. Land use restrictions 
imposed by city upon property were not uncon- 
stitutional as applied, where zoning and land 
use restrictions applied to property promoted 
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general welfare by decreasing population densi- 

ty, preserving light and air available to neigh- 

bors, and serving aesthetic values enjoyed by 

the city as a whole. U.S.C.A.Const. Amend. 14. 

William C. Haas & Co., Inc. v. City and 

County of San Francisco, Cal., 605 F.2d 

1117, certiorari denied 100°S.Ct. 1315, 

445 U.S. 928, 63 L.Ed.2d 761, rehearing 

denied 100 S.Ct. 1867, 446 U.S. 929, 64 
PeBdi2d 282. 


N.D.Cal. 1982. City’s “open space’ ordi- 
nance restricting the uses to which land in the 
district could be put was rationally related to 
legitimate police power objective of protecting 
residents from the ill effects of urbanization. 
U.S.C.A.Const.Amends. 5, 14. 

Kinzli v. City of Santa Cruz, 539 F.Supp. 

887. 


As a matter of law, open space ordinances 
which discourage the conversion of undevel- 
oped land to urban uses in order to protect 
residents from the ill effects of urbanization 
substantially advance a legitimate state interest. 
U.S.C.A.Const.Amends. 5, 14. 

Kinzli v. City of Santa Cruz, 539 F.Supp. 

887. 


Cal. 1980. Generally, zoning ordinances 
are much less suspect when they focus on use 
than when they command inquiry as to who are 
the users. 

City of Santa Barbara v. Adamson, 610 

P.2d 436, 164 Cal.Rptr. 539, 27 Cal.3d 
123, 12 A.L.R.4th 219. 


Cal. 1980. Ordinance restricting land use 
is valid under police power if it has real or 
substantial relation to public health, safety, 
morals or general welfare. 

Metromedia, Inc. v. City of San Diego, 610 

P.2d 407, 164 Cal.Rptr. 510, 26 Cal.3d 
848, probable jurisdiction noted 101 S.Ct. 
265, 449 U.S. 897, 66 L.Ed.2d 127, re- 
versed 101 S.Ct. 2882, 453 U.S. 490, 69 
L.Ed.2d 800, on remand 649 P.2d 902, 
185 Cal.Rptr. 260, 32 Cal.3d 180, certio- 
rari denied 101 S.Ct. 3158, 453 U.S. 922, 
69 L.Ed.2d 1004. 


Cal. 1976. Constitutionality of local land 
use restriction which significantly affects resi- 
dents of surrounding communities, must be 
measured by its impact not only upon welfare of 
enacting community, but upon welfare of sur- 
rounding region; proper constitutional test is 
one which inquires whether ordinance reason- 
ably relates to welfare of those whom it signifi- 
cantly affects. 

Associated Home Builders etc., Inc. v. City 

of Livermore, 557 P.2d 473, 135 Cal.Rptr. 
41 US Caled 582, 92 SAR Sc loses 


Local land use restriction lies within au- 
thority of police power if it is reasonably related 
to public welfare. 

Associated Home Builders etc., Inc. v. City 

of Livermore, 557 P.2d 473, 135 Cal.Rptr. 
A 8 Galsd) 582092) AR Sde 1038: 


Cal. 1958. Where highway conditions in 
front of plaintiffs’ property which abutted on 
boulevard made plaintiffs’ property more rea- 
sonably usable and suitable for commercial pur- 
poses than for residential and agricultural pur- 
poses and substantially all of property in county 
contiguous to and for some distance east and 
west along boulevard had been zoned for busi- 
ness, but area sought of plaintiffs’ property was 
zoned for single family residences and to east it 
was zoned for single family residences, city 
ordinance zoning plaintiffs’ boulevard property 
for residential and agricultural use was not 
unreasonable, oppressive, arbitrary and dis- 
criminatory. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Cal. 1956. Since a county may exempt 
itself from provisions of its basic zoning ordi- 
nance, County Board of Supervisors may 
amend such ordinance to permit use of residen- 
tial property for governmental purposes deemed 
advisable and beneficial to general public wel- 
fare. 

Bailey v. Los Angeles County, 293 P.2d 449, 

46 Cal.2d 132. 


Cal. 1953. On record, ordinance permit- 
ting only recreational activities on ocean beach 
land on which plaintiffs had intended to con- 
struct houses on pilings was a fair, just and 
reasonable regulation for general welfare of city 
as whole, and was not so burdensome as to 
contravene constitutional guarantees in protec- 
tion of property rights. U.S.C.A.Const. Amend. 
14,§ 1; Const. art. 1, § 13. 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 
tors. Cty 295 S48 US, Sili7 99 Lkds 644: 


Cal.App. 1 Dist. 1997. Exercise of munici- 
pality’s police power by enactment of regulation 
affecting use of real property does not, without 
more, impermissibly impair vested rights of 
owners of property affected thereby; every zon- 
ing ordinance effects some impairment of vest- 
ed rights, either by restricting prospective uses 
or by prohibiting continuation of existing uses, 
in that it affects property already owned by 
individuals at time of its enactment. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Cal.App. 1 Dist. 1972. County flood plain 
zoning ordinance prohibiting specified types of 
buildings in area subject to flooding and limit- 
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ing use of land in such area to parks, recreation 

and agriculture did not constitute unlawful tak- 

ing of property within such area but was prop- 

erly enacted within police power of county 

board of supervisors. : 

Turner v. County of Del Norte, 101 Cal. 
Rptr. 93, 24 Cal.App.3d 311. 


Cal.App. 1 Dist. 1970. Ordinance, which 
constituted precise development plan for specif- 
ic portion of tract that was zoned under 
“planned community district’ classification, 
and which violated county zoning ordinance, 
was invalid, absent condition precedent of valid 
master plan. West's Ann.Gov.Code, §§ 25005, 
2oeO2-t) 251205 25121 25122-25124, 2526+ 
25130, 50020, 50021, 50022.2-50022.5, 60004, 
65801, 65850, 65853, 65854, 65856, 65901; 
West's Ann.Const. art. 4, § 25; West’s Ann. 
Streets & High.Code, §§ 8007, 8305. 

City of Sausalito v. County of Marin, 90 

Cal.Rptr. 843, 12 Cal.App.3d 550. 


Cal.App. 1 Dist. 1951. Where petition at- 
tacking county zoning ordinance stated that 
there was no retail business within three miles 
from population which petitioner’s proposed 
business would serve, and additional allegation 
showed that there was area zoned for business 
within quarter mile of petitioner's premises, 
even though such area contained no retail busi- 
nesses, county authorities had performed their 
duty by providing ample space by ordinance for 
retail business for district. 

Lagiss v. Kraintz, 232 P.2d 541, 104 Cal. 

App.2d 793. 


Cal.App. 2 Dist. 1991. County guidelines, 
by encouraging urban development only within 
cities to assure efficient and effective delivery of 
full range of municipal services, substantially 
advance goals of government code provisions 
for conservation of open space. West's Ann. 
Cal.Gov.Code §§ 65560 et seq., 65560(a, b), 
65562, 65580, 65581, 65583. 

Long Beach Equities, Inc. v. County of 
Ventura, 282 Cal.Rptr. 877, 231 Cal. 
App.3d 1016, rehearing denied, modified, 
and review denied, certiorari denied 112 
S:Ct3027- 505; WiS.9121959120 LEd2d 
898. 


Cal.App. 2 Dist. 1960. Determination of 
county board of supervisors, which enacted zon- 
ing regulation, defining some 27,000 acres of 
land as agricultural, that areas of grazing and 
farming should be zoned for agricultural pur- 
poses, was a matter clearly within competence 
of board of supervisors and was not contrary to 
state policy. West's Ann.Gov.Code, 88 65460- 
65477. 

Mang v. Santa Barbara County, 5 Cal.Rptr. 

724, 182 Cal.App.2d 93. 


Cal.App. 3 Dist. 1980. Land use regula- 
tions fulfill legitimate public welfare purpose 
under police power. West's Ann.Const. Art. 11, 
Sie 

Mills v. County of Trinity, 166 Cal.Rptr. 

674, 108 Cal.App.3d 656. 


Cal.App. 4 Dist. 1982. The reasonableness 
of city’s land use decision involves a compari- 
son of the perceived benefits and demonstrated 
costs to determine whether the project will have 
a net beneficial impact on the region. 

City of Del Mar v. City of San Diego, 183 

Cal.Rptr. 898, 133 Cal.App.3d 401. 


Cal.App. 4 Dist. 1980. | Whether zoning 
regulation, general plan or annexation effort by 
county is excessive in particular situation in- 
volves questions of degree, turning on individu- 
al facts of each case, but local government 
activity may be held unconstitutional and sub- 
ject to invalidation only when its effect is to 
deprive landowner of substantially all reason- 
able use of his property. 

Rancho La Costa v. County of San Diego, 
168 Cal.Rptr. 491, 111 Cal.App.3d 54, 
certiorari denied 101 S.Ct. 2020, 451 
U.S. 939, 68 L.Ed.2d 326. 


Cal.App. 4 Dist. 1973. Regulations regard- 
ing and restrictions upon use of property in an 
exercise of police power for an authorized pur- 
pose do not constitute taking of property with- 
out compensation or give rise to constitutional 
cause for complaint. 

Bohannan v. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Cal.App. 4 Dist. 1961. City zoning ordi- 
nance which permitted, in M-1 zone, certain 
defined industries, not including house-moving, 
required industrial uses for specifically permit- 
ted to be reviewed for conditional use permit, 
and made no provision for use of property for 
house-moving business in any other part of city 
was constitutional in respect to application by 
partners in house-moving enterprise for a con- 
ditional use permit to allow storage of unsold 
houses on partnership property. 

Snow v. City of Garden Grove, 10 Cal.Rptr. 

480, 188 Cal.App.2d 496. 


Cal.App. 5 Dist. 1982. With respect to 
Government Code requirement that land-use 
element of general plan contain statement of 
standards of ‘building intensity,’ general use 
captions such as ‘‘commercial-neighborhood,” 
“light industrial,’’ and statements stating mini- 
mum lot sizes for ‘‘residential/agricultural” and 
“resource” areas were not sufficient as state- 
ments of building intensity. West’s Ann.Cal. 
Gov.Code § 65302. 

Twain Harte Homeowners Assn. v. County 

of Tuolumne, 188 Cal.Rptr. 233, 138 Cal. 
App.3d 664. 
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Atty.Gen. 1986. Cities and counties are 
required to comply with 30-year use restriction 
provisions of Government Code sections 37364 
and 65916 when they use federal community 
development block grant funds to provide hous- 
ing affordable to persons of low and moderate 
income by (1) purchasing property from private 
developer and reconveying it to him for nominal 
sum, or (2) purchasing an interest in the proper- 
ty allowing them to restrict use of it to afforda- 
ble housing. 

69 Op.Atty.Gen. 223, Oct. 15, 1986. 


Law Rev. 1982. An expanded role for the 


state in regional land use control. Barbara 
Clark. 

70 Calif. L. Rev. 151. 

Law Rev. 1982. Inclusionary zoning—A 


proper police power function or a constitutional 
anathema? 
9 West St.U.L.Rev. 175. 


Law Rev. 1980. The age restricted resi- 
dence: Legitimate exclusionary zoning for the 
future. 

13 Loyola U. (L.A.) 921. 


Law Rev. 1978. Judicial limitations on lo- 
cal growth controls: Regional needs as an ele- 
ment of the “general welfare”. 

(5) (MEA, Si7/S}. 


Law Rev. 1977. Mini theatres: zoning as 
local regulation of pornography. 
10 U.C.D.Law Rev. 321. 


Law Rev. 1974. Zoning as an adequate 
means of regulating land use and planning 
growth. 

6 Southwestern U.L.Rev. 637. 


Law Rev. 1972. Dilemma of preserving 
open space land—how to make Californians an 
offer they can’t refuse. 

13 Santa Clara L. 284. 


Law Rev. 1972. Innovative land regulation 
and comprehensive planning. 
13 Santa Clara L. 182. 


Law Rev. 1969. Preservation of historic 
landmarks through use of police or zoning pow- 
er. 

SoA BRA Zoe 


Law Rev. 1968. Forms of use restriction. 
19 Hastings L.J. 437. 


Law Rev. 1968. Discussion of act creating 
rebuttable presumption that enforceable use re- 
strictions will not be modified in the predictable 
future. 

19 Hastings L.J. 434. 


Law Rev. 1968. Greenbelt zoning to pre- 
vent annexation of lands zoned for agricultural 
purposes. 

19 Hastings L.J. 429. 


Law Rev. 1967. State and regional ap- 
proaches in land use planning in the Bay area, 
Steven H. Goldfarb. 

oC LiRae5 0: 


Law Rev. 1967. Land use planning in the 
Bay area, Steven H. Goldfarb. 
25; GL R830. 


Law Rev. 1965. 
tions. 
12 UCLA. Law Re i451 1452; 


Airport zoning regula- 


Law Rev. 1962. Amendments, setback 
changes, and conditional uses. 


13 Hastings L.J. 341. 


Law Rev. 1962. Land use control through 
zoning. 
13 Hastings L.J. 322. 


69. Circumstances affecting validity of use 
regulation. 


Library references 
C.J.S. Zoning and Land Planning §§ 25, 55. 


Cal.App. 1 Dist. 1973. Mere fact that some 
uses of property may prove to be similar does 
not mean that a zoning ordinance restricting 
some of such uses is unduly discriminatory. 

Town of Los Altos Hills v. Adobe Creek 

Properties, Inc: 108 Cal. Rpt. 2719032 
Cal.App.3d 488. 


Cal.App. 1 Dist. 1956. A zoning law may 
not cause property to lie idle for an unforesee- 
able time. 

Roney v. Board of Sup’rs of Contra Costa 

County, 292 P.2d 529, 138 Cal.App.2d 
740. 


Cal.Super. 1963. Although zoning ordi- 
nance designated district as garden apartment 
residence district, where principal permitted 
use was agriculture but property owner, absent 
permit, could only till land or permit it to be 
idle, where none of accessory uses authorized 
were capable of serving any purpose subor- 
dinate to or customarily incidental to agricul- 
ture, and where effect of ordinance was to 
delegate legislative discretion to planning com- 
mission by device of conditional use permit, 
restrictions imposed were unnecessary, unrea- 
sonable and oppressive and ordinance was un- 
constitutional, West's Ann.Gov.Code, §§ 65460, 
65654, 65656, 65800, 65806. 

People v. Perez, 29 Cal.Rptr. 781, 214 Cal. 

App.2d Supp. 881. 
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S70. Complete prohibition of use within mu- 
nicipality. 


Library references 
C.J.S. Zoning and Land Planning §§ 25, 55. 


C.D.Cal. 1997. City may not enact zoning 
regulations that result in total ban of adult 
oriented businesses, or make it practically im- 
possible for them to locate within city, because 
such regulations violate business operator's 
right to free expression of speech under First 
Amendment. U.S.C.A. Const.Amend. 1. 

C.R. of Rialto, Inc. v. City of Rialto, 964 

F.Supp. 1401. 


Zoning regulations requiring adult oriented 
businesses to be located in general commercial 
and commercial manufacturing zones, and pro- 
hibiting such businesses within 1000 feet of 
residential zones or certain specified uses, were 
unconstitutional, when applied together, as they 
resulted in no location within city where adult 
oriented business could locate, thereby violating 
adult oriented business owners’ First Amend- 
ment rights. U.S.C.A. Const.Amend. 1; Rialto, 
Cal., Code §§ 18.60.030, 18.60.050. 

C.R. of Rialto, Inc. v. City of Rialto, 964 

F.Supp. 1401. 


C.D.Cal. 1995. City has right to regulate 
where adult businesses can be located through 
their zoning and building laws because of sec- 
ondary effects associated with such businesses; 
however, no city may totally ban such busi- 
nesses or make it practically impossible to oper- 
ate such business within city limits. U.S.C.A. 
Const.Amend. 1. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


Cal.App. 1 Dist. 1972. County flood plain 
zoning ordinance prohibiting specified types of 
buildings in area subject to flooding and limit- 
ing use of land in such area to parks, recreation 
and agriculture did not constitute unlawful tak- 
ing of property within such area but was prop- 
erly enacted within police power of county 
board of supervisors. 

Turner v. County of Del Norte, 101 Cal. 

Rptr. 93, 24 Cal.App.3d 311. 


Cal.App. 4 Dist. 1961. City is not obligated 
to make provision for location and operation 
within city limits of any and all known indus- 
tries, regardless of all other considerations, pro- 
viding city’s actions are not arbitrary or unrea- 
sonable, are not done fraudulently, and are 
done to insure maximum protection of the sev- 
eral conflicting private interests, to cause mini- 
mum detriment to the community, and to safe- 
guard public health, safety, comfort and general 
welfare. 

Snow v. City of Garden Grove, 10 Cal.Rptr. 

480, 188 Cal.App.2d 496. 


Law Rev. 1974. Recent developments in 
exclusionary zoning. Frank A. Aloi. 
6 Southwestern U.L.Rev. 88. 


Law Rev. 1969. Tight little islands: Exclu- 
sionary zoning, equal protection, and the indi- 
gent. 

21 Stan.L.R. 767. 


71. Residence districts. 


Library references 
C.J.S. Zoning and Land Planning §§ 25, 56. 


71.1. —— In general. 


C.A.9 (Cal.) 1997. California statute pro- 
hibiting actions which discriminated against in- 
dividuals’ use and enjoyment of real property 
based on age rendered null and void county 
zoning ordinances that limited certain residen- 
tial areas of county to senior citizens only. 
West's Ann.Cal.Gov.Code § 65008(a). 

Gibson by Gibson v. County of Riverside, 

sy) lelsxeleilshilil 


Cal.App. 1 Dist. 1977. A zoning ordinance 
is not constitutionally defective where it classi- 
fies for residential use land which would yield a 
greater profit if used for business purposes. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 2 Dist. 1976. Zoning laws, estab- 
lishing exclusive residential zones, are enacted 
for general health, safety and welfare and, more 
particularly, for stabilization of economic and 
social aspects of neighborhood and promotion 
of aesthetic considerations. 

Sechrist v. Municipal Court, 134 Cal.Rptr. 

733, 64 Cal.App.3d 737. 


Homogeneous residential zones are estab- 
lished to promote family life, to provide safe, 
healthful and aesthetic environment in which to 
raise family, and those uses of property deleteri- 
ous to this goal are necessarily excluded. 

Sechrist v. Municipal Court, 134 Cal.Rptr. 

733, 64 Cal.App.3d 737. 


Law Rev. 1991. Emergence of flexible 
growth management systems in the San Fran- 
cisco Bay area. Richard T. LeGates. 

Za NOV AG Ces eve OS) 


Law Rev. 1983. A legislative mandate for 
more housing . 
(July-August 1983) 6 Los Angeles Lawyer 
34. 


Law Rev. 1982. A positive response to 
growth control plans: The Orange County in- 
clusionary housing program. 

9 Pepperdine L.Rev. 819. 


Law Rev. 1981. The irony of “‘inclusion- 
ary’ zoning. 


54 So.Cal.L.R. 1167. 
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Law Rev. 1980. Zoning and other land use 
controls: From the supply side. 
12 Southwestern U.L.Rev. 561. 


Law Rev. 1973. | Environmental 
statements, zoning and low-cost housing. 
46 So.Cal.L.R. 754. 


<=72. —— Uses permitted or excluded. 


Cal. 1974. Fact that zoning ordinance 
adopted through initiative process prevented 
charter city from placing certain property in 
residential classification except under certain 
specified conditions did not render ordinance 
unconstitutional. 

Builders Assn. of Santa Clara-Santa Cruz 

Counties v. Superior Court, 529 P.2d 582, 
118 Cal.Rptr. 158, 13 Cal.3d 225, appeal 
dismissed 96 S.Ct. 3184, 427 U.S. 901, 49 
I Veil Pal i iRS)S). 


impact 


Fact that zoning ordinance adopted by 
charter city through initiative process prevented 
city from classifying property as residential un- 
less school district certified that party seeking 
residential use had entered into binding agree- 
ment to provide satisfactory temporary alterna- 
tive to permanent school construction did not 
render ordinance unconstitutional. 

Builders Assn. of Santa Clara-Santa Cruz 

Counties v. Superior Court, 529 P.2d 582, 
118 Cal.Rptr. 158, 13 Cal.3d 225, appeal 
dismissed 96 S.Ct. 3184, 427 U.S. 901, 49 
L.Ed.2d 1195. 


Zoning ordinance which was adopted by 
charter city and which precluded city from 
giving residential classification to property ex- 
cept under certain specified conditions did not 
unconstitutionally discriminate between proper- 
ty already zoned residential and property not so 
zoned. 

Builders Assn. of Santa Clara-Santa Cruz 

Counties v. Superior Court, 529 P.2d 582, 
118 Cal.Rptr. 158, 13 Cal.3d 225, appeal 
dismissed 96 S.Ct. 3184, 427 U.S. 901, 49 
L.Ed.2d 1195. 


Cal.App. 2 Dist. 1976.- Even semblance of 


commercial activity, incidental to use of resi- 
dential property, such as establishment of home 
occupation, may be excludable use of residential 
property if it might affect residential character 
of neighborhood. 
Sechrist v. Municipal Court, 134 Cal.Rptr. 
733, 64 Cal.App.3d 737. 


Where there is external evidence of com- 
mercial activity, such as altering of residential 
structure, or storage of commercial vehicles on 
property, use may be incompatible with residen- 
tial neighborhood and characterized as ‘“‘non- 
residential” use. 

Sechrist v. Municipal Court, 134 Cal.Rptr. 

733, 64 Cal.App.3d 737. 


Apart from those activities deleterious to 
purposes behind establishment of exclusive resi- 
dential zone, residential use of property must be 
deemed to include broad sphere of home activi- 
ties as they existed at common law, including 
much more than simple use of house and 
grounds for food and shelter, but extending to 
use of home as social institution for private 
religious, educational, cultural and recreational 
advantages of family. 

Sechrist v. Municipal Court, 134 Cal.Rptr. 

733, 64 Cal.App.3d 737. 


Cal.App. 2 Dist. 1976. Statute which pro- 
vides that a state authorized, certified, or li- 
censed family care home, foster home, or group 
home serving six or fewer mentally disordered 
or otherwise handicapped persons or dependent 
and neglected children shall be considered a 
residential use of property for purposes of zon- 
ing if such homes provide care on a 24-hour-a- 
day basis is not impermissibly overbroad. 
West's Ann.Welfare & Inst.Code, § 5116; West's 
Ann.Const. art. 11, § 5. 

City of Los Angeles v. Department of 

Health, 133 Cal.Rptr. 771, 63 Cal.App.3d 
473. 


Cal.App. 2 Dist. 1967. City Council prop- 
erly and legally exercised its discretion in re- 
stricting fraternity houses in apartment house 
district. West's Ann.Const. art. 1, 8§ 11, 21, 26; 
U.S.C.A.Const. Amend. 14; West's Ann.Gov. 
Code, § 65800(a). 

City of Long Beach v. California Lambda 

Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
25 A.L.R.3d 912. 


Cal.App. 2 Dist. 1958. A zoning ordinance 
can lawfully exclude churches from a residen- 
tial district. West’s Ann.Gov.Code, § 65853; St. 
1883, p. 93. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U:S. 436, 3 LeBd2d932. 


Zoning ordinance which excludes churches 
from residential zone and in consequence clas- 
sifies them in relation to other activities is valid 
unless it discriminates against churches upon 
its face or is so administered as to accomplish 
that result. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941,359 U.S..436, 3.1. Ed.2d 932% 


Comprehensive zoning ordinance forbid- 
ding erection of churches in residential zone 
open to single family residences and also to 
agriculture, horticulture, flower and vegetable 
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gardens, etc., was not manifestly unreasonable 
classification. St. 1883, p. 93. 
Minney v. City of Azusa, 330 P.2d 255, 164 
Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


Cal.App. 4 Dist. 1981. Ordinance of mu- 
nicipality which contained restrictive “rule of 
three” which required in the R-1 zone all occu- 
pants of house in which they reside be members 
of a ‘family’ was invalid and unenforceable. 

City of Chula Vista v. Pagard, 171 Cal.Rptr. 

738, 115 Cal.App.3d 785. 


Cal.App. 6 Dist. 1992. Municipal _ ordi- 
nance restricting use of residence for com- 
mercial purposes did not violate resident's 
constitutionally protected rights of privacy or 
association; ordinance did not seek to regu- 
late any aspect of resident's private life, nor 
dictate with whom she might reside, work, or 
associate. U.S.C.A. Const.Amend. 1; West’s 
Ann.Cal. Const. Art. 1, § 1. 

City of Los Altos v. Barnes, 5 Cal.Rptr.2d 

77, 3 Cal.App.4th 1193, review denied. 


Municipal ordinance limiting commercial 
use of residence was not unconstitutional as 
applied to resident, despite contention that 
neighbor “‘spied” on resident and videotaped 
her activities to establish the violation; neigh- 
bor observed conduct occurring in plain view, 
and neighbor's activities did not establish that 
city invaded resident’s privacy in seeking to 
enforce the ordinance. U.S.C.A. Const.Amend. 
1; West’s Ann.Cal. Const. Art. 1, § 1. 

City of Los Altos v. Barnes, 5 Cal.Rptr.2d 

77, 3 Cal.App.4th 1193, review denied. 


Atty.Gen. 1980. A city or county has au- 
thority, by appropriate amendments to its 
zoning ordinance, to permit the temporary 
placement of relocatable, rental units in the 
backyards of single-family residences. 

80-312, 63 Op.Atty.Gen. 554. 


Atty.Gen. 1980. A city or county may not 
restrict the inhabitants of relocatable, rental 
housing rentals placed in the backyards of sin- 
gle-family residences to the parents or grand- 
parents of the owner or occupier of the single- 
family residences. 

80-312, 63 Op.Atty.Gen. 554. 


Law Rev. 1980. The age restricted resi- 
dence: Legitimate exclusionary zoning for the 
future. 

13 Loyola U. (L.A.) 921. 


Law Rev. 1974. Exclusion of the mentally 
handicapped: Housing the non-traditional fami- 
ly. 

7 U.C.D.Law Rev. 150. 


Law Rev. 1972. Zoning: Monopoly effects 
and judicial abdication. Norman Karlin, Ed- 
ward L. Horton and Lee M. Polster. 

4 Southwestern U.L.Rev. 1. 


73. —— Validity of districting. 


C.A.9 (Cal.) 1994. City’s designation of 
half of property owners’ land as rural residen- 
tial did not amount to impermissible spot zon- 
ing; spot zoning refers to property that is small 
in size, while rural residential designation in 
question related to 17—acre parcel, and parcel 
by its designation would not be “small island” 
amid land zoned for dissimilar uses. U.S.C.A. 
Const.Amends. 5, 14. 

Kawaoka v. City of Arroyo Grande, 17 F.3d 

1227, ‘certioraniidenied #115 (S2Ci 193; 
S13 WSs 70s Ol Bdi2d 125, 


Cal.App. 1 Dist. 2001. Fact that the annex- 
ation and development of property as low densi- 
ty residential planned unit development (PUD) 
was perfectly consistent with city’s general plan 
did not require finding that failing to prezone 
property as low density residential PUD was 
inconsistent with general plan; general plan did 
not require annexation and prezoning of unin- 
corporated territory, and defeat of referendum 
measure approving prezoning did not restore a 
previous land use designation, but instead sim- 
ply preserved the status quo, causing property 
to continue as unincorporated territory. 

Merritt v. City of Pleasanton, 107 Cal. 

Rptr.2d 675, 89 Cal.App.4th 1032. 


Cal.App. 2 Dist. 1954. The adaptability 
and suitability of realty located in area made a 
residential district by zoning ordinance is not 
controlling in determining validity of ordinance, 
since the best interests of the entire district is 
the controlling factor. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Law Rev. 1982. Inclusionary zoning—A 
proper police power function or a constitutional 
anathema? 

9 West St.U.L.Rev. 175. 


Law Rev. 1962. Control of urban sprawl 
or securing open space: regulation by condem- 
nation or by ordinance. 


50 C.L.R. 483. 
74. —— Zoning entire municipality as resi- 
dential. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 
and _ industrial 


75. Business, commercial, 


districts. 
Library references 
C.J.S. Zoning and Land Planning §§ 25, 59. 
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U.S.Cal. 1978. States may, through gener- 
al ordinance, restrict the commercial use of 
property and the geographical location of com- 
mercial enterprises. 

New Motor Vehicle Bd. of California v. 

Orrin W. Fox Co., 99 S.Ct. 403, 439 U.S. 
OF, Seville wel Soil. 


C.D.Cal. 1999. Sites which would have to 
be subdivided in order to meet zoning require- 
ments for adult businesses were not “reasonable 
alternative avenues of communication,” such as 
were required in order for restrictive ordinance 
to survive free speech challenge. U.S.C.A. 
Const.Amend. 1. 

Levi v. City of Ontario, 44 F.Supp.2d 1042. 


Parcels which had been partially developed 
in manner inconsistent with commercial use 
were not “reasonable alternative avenues of 
communication,” such as were required in or- 
der for restrictive adult entertainment ordi- 
nance to survive free speech challenge. 
U.S.C.A. Const.Amend. 1. 

Levi v. City of Ontario, 44 F.Supp.2d 1042. 


Undeveloped parcels which did not contain 
infrastructure required to support generic com- 
mercial enterprise were not ‘‘reasonable alter- 
native avenues of communication,’ such as 
were required in order for restrictive adult 
entertainment ordinance to survive free speech 
challenge. U.S.C.A. Const.Amend. 1. 

Levi v. City of Ontario, 44 F.Supp.2d 1042. 


City’s adult zoning ordinance failed to pro- 
vide reasonable alternative avenues of commu- 
nication, and thus violated free speech rights of 
adult entertainment business, where ordinance 
permitted only one alternative site for city with 
two existing adult entertainment businesses. 
U.S.C.A. Const.Amend. 1. 

Levi v. City of Ontario, 44 F.Supp.2d 1042. 


Cal.App. 1 Dist. 1997. Municipalities are 
entitled to confine commercial activities to cer- 
tain districts, and they may further limit activi- 
ties within those districts by requiring use per- 
mits. : 
Suter v. City of Lafayette, 67 Cal.Rptr.2d 

420, 57 Cal.App.4th 1109, review denied. 


Cal.App. 1 Dist. 1956. Where preventing 
construction of residences in industrial area 
appeared to have a relation to public health and 
safety, and there was no showing that land in 
question was not usable for industrial purposes 
within a reasonable time, county zoning ordi- 
nance restricting use of land to heavy industrial 
purposes, to exclusion of residential use, was 
not unconstitutional in its application to proper- 
ty in question. 

Roney v. Board of Sup’rs of Contra Costa 

County, 292 P.2d 529, 138 Cal.App.2d 
740. 


Cal.App. 1 Dist. 1951. Where petition at- 
tacking county zoning ordinance stated that 
there was no retail business within three miles 
from population which petitioner’s proposed 
business would serve, and additional allegation 
showed that there was area zoned for business 
within quarter mile of petitioner’s premises, 
even though such area contained no retail busi- 
nesses, county authorities had performed their 
duty by providing ample space by ordinance for 
retail business for district. 

Lagiss v. Kraintz, 232 P.2d 541, 104 Cal. 

App.2d 793. 


Cal.App. 3 Dist. 2000. Zoning and build- 
ing laws cannot be used unqualifiedly to restrict 
competition, or simply to shield existing busi- 
nesses from competition. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


While valid zoning regulations may affect 
competition and have other economic effects, a 
city does not have carte blanche to exclude a 
retail merchant that it, or some of its residents, 
do not like. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


Law Rev. 1983. Intangible intrusions: The 
distinction between trespass and nuisance ac- 
tions against lawfully zoned businesses in Cali- 
fornia. 

17 U.C.D.Law Rev. 389. 


Law Rev. 1966. Zoning for large industrial 
properties, Clan Crawford, Jr. 
52 A.B.A.J. 646. 


76. Particular uses. 


Library references 


C.J.S. Zoning and Land Planning §§ 25, 46, 
63. 


C.A.9 (Cal.) 2000. City ordinance, prohib- 
iting the operation of adult businesses that both 
sold adult products and contained facilities for 
the viewing of adult movies or videos, was not 
designed to serve city’s substantial government 
interest in reducing crime in its neighborhoods, 
and, thus, ordinance violated First Amendment, 
where study relied on by city addressed second- 
ary impact of concentrations of separate, indi- 
vidual adult businesses, not impact of single 
adult business establishments operating as com- 
bination business. U.S.C.A. Const.Amend. 1. 

Alameda Books, Inc. v. City of Los Angeles, 

222 F.3d 719, amended on denial of re- 
hearing, certiorari granted 121 S.Ct. 
1223, 149 L.Ed.2d 134. 


C.A.9 (Cal.) 2000. In determining whether 
zoning ordinance which limited the areas of a 
city in which adult businesses may operate 
allowed for alternative avenues of communica- 
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tion, the district court did not err in considering 
property which may be available to commercial 
enterprises other than adult entertainment busi- 
nesses to be part of the actual business real 
estate market, even though this included sites 
with restrictive leases banning adult entertain- 
ment establishments. U.S.C.A. Const.Amend. 1. 
Lim v. City of Long Beach, 217 F.3d 1050, 
amended on denial of rehearing, certiora- 
ri denied 121 S.Ct. 1189, 149 L.Ed.2d 
105, certiorari denied 121 S.Ct. 1189, 

149 L.Ed.2d 105. 


In determining whether zoning ordinance 
which limited the areas of a city in which adult 
businesses may operate allowed for alternative 
avenues of communication, the district court 
properly considered certain currently occupied 
property as part of the actual business real 
estate market; where was no reason to conclude 
that city acted in bad faith or unreasonably in 
identifying potentially available properties, the 
burden of showing that particular sites would 
not reasonably become available rested with the 
plaintiffs. U.S.C.A. Const.Amend. 1. 

Lim v. City of Long Beach, 217 F.3d 1050, 
amended on denial of rehearing, certiora- 
ri denied 121 S.Ct. 1189, 149 L.Ed.2d 
105, certiorari denied 121 S.Ct. 1189, 
149 L.Ed.2d 105. 


In challenge to constitutionality of zoning 
ordinance limiting the locations for adult busi- 
nesses, plaintiffs were entitled to develop and 
present evidence that properties proffered by 
city as potentially available to adult businesses, 
and thus allowing alternative avenues of com- 
munication, would not reasonably become 
available because, for example, they were en- 
cumbered by long-term leases. U.S.C.A. Const. 
Amend. 1. 

Lim v. City of Long Beach, 217 F.3d 1050, 
amended on denial of rehearing, certiora- 
ri denied 121 S.Ct. 1189, 149 L.Ed.2d 
105, certiorari denied 121 S.Ct. 1189, 
149 L.Ed.2d 105. 


City did not violate the equal protection 
rights of proprietors of adult businesses by forc- 
ing existing adult businesses to relocate under 
amended zoning ordinance restricting the loca- 
tions for adult businesses while allowing non- 
adult non-conforming businesses to remain in 
place, or by forcing adult businesses to comply 
with new parking regulations while non-adult 
businesses were exempt, as there was evidence 
that city had a rational reason for enforcing its 
adult business ordinance and not enforcing oth- 
er zoning ordinances, in light of its interest in 
curbing the secondary effects of adult busi- 
nesses. U.S.C.A. Const.Amend. 14. 

Lim v. City of Long Beach, 217 F.3d 1050, 
amended on denial of rehearing, certiora- 
ri denied 121 S.Ct. 1189, 149 L.Ed.2d 
105, certiorari denied 121 S.Ct. 1189, 
149 L.Ed.2d 105. 


C.A.9 (Cal.) 2000. The Renton test, under 
which an adult use zoning ordinance that is 
designed to serve a substantial governmental 
interest and allows for reasonable alternative 
avenues of communication is constitutional, ap- 
plied where it was undisputed that city’s pre- 
dominate intent in passing ordinance restricting 
the location of adult businesses was to preserve 
the character of neighborhoods, protect the in- 
tegrity of public places, and effectively meet the 
impacts of urbanization upon the quality of life 
within the city, and not to suppress the expres- 
sion of unpopular views. U.S.C.A. Const. 


Amend. 1. 
Young v. City of Simi Valley, 216 F.3d 807, 
certiorari denied 121 S.Ct. 844, 148 
L.Ed.2d 723. 


In order for an zoning ordinance restricting 
adult uses to be facially invalid, there need only 
be a realistic danger that the statute itself will 
compromise recognized First Amendment pro- 
tections of parties not before the Court, and 
thus it was not dispositive that in the instant 
case there was an independent reason for the 
permit denial, in addition to challenged private 
“sensitive use’’ veto, as prospective adult busi- 
ness owners still reasonably may fear that an- 
other organization like the one that effectively 
vetoed the instant application will crop up every 
time that they attempt to obtain a permit, and 
thus refrain from applying, especially where few 
sites were available within the city. U.S.C.A. 
Const.Amend. 1. 

Young v. City of Simi Valley, 216 F.3d 807, 

certiorari denied 121 S.Ct. 844, 148 
eBid 723: 


C.A.9 (Cal.) 2000. It is not required that 
every site in a manufacturing zone have side- 
walks, roads, and lighting in order to be a 
reasonable alternative site for an adult business 
under zoning ordinance limiting the locations of 
such businesses; rather these are examples of 
what may constitute proper infrastructure. 
U.S.C.A. Const.Amend. 1. 

Diamond v. City of Taft, 215 F.3d 1052, 

amended on denial of rehearing, certiora- 
ri denied 121 S.Ct. 763, 148 L.Ed.2d 665. 


Person whose proposed operation of adult 
bookstore was prevented by zoning ordinance 
did not show that alternative sites had inade- 
quate infrastructure for any generic commercial 
enterprise, so as not to constitute reasonable 
alternative avenues of communication, in com- 
pliance with the First Amendment, though they 
lacked sidewalks or streetlights, where they had 
power, water, and access to a main road, 
U.S.C.A. Const.Amend. 1. 

Diamond v. City of Taft, 215 F.3d 1052, 

amended on denial of rehearing, certiora- 
ri denied 121 S.Ct. 763, 148 L.Ed.2d 665. 
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The current unavailability of certain sites 
did not preclude their consideration in deter- 
mining whether zoning ordinance limiting the 
locations of adult businesses provided a suffi- 
cient number of alternative avenues of commu- 
nication, so as to comply with the First Amend- 
ment, where person challenging the ordinance 
did not offer sufficient evidence to show that 
these sites would not reasonably become avail- 
able to any commercial enterprise. U.S.C.A. 
Const.Amend. 1. 

Diamond v. City of Taft, 215 F.3d 1052, 

amended on denial of rehearing, certiora- 
ri denied 121 S.Ct. 763, 148 L.Ed.2d 665. 


In determining whether a zoning ordinance 
limiting the locations of adult businesses provid- 
ed a sufficient number of alternative avenues of 
communication, so as to comply with the First 
Amendment, the proper measure of sufficiency 
was not the three sites that could exist simulta- 
neously, but the total seven sites that were 
available under the ordinance, where the person 
challenging the ordinance was the first person 
to seek to open an adult business in the city, so 
that he was not limited by the prohibition on 
locating adult businesses within 1,000 feet of 
one another, and was seeking to open a busi- 
ness and was not being required to close and 
relocate. U.S.C.A. Const.Amend. 1. 

Diamond v. City of Taft, 215 F.3d 1052, 

amended on denial of rehearing, certiora- 
ri denied 121 S.Ct. 763, 148 L.Ed.2d 665. 


The potential availability of seven sites for 
adult businesses in a community with a popula- 
tion of about 6,800 was sufficient to allow first 
person seeking to open an adult business in the 
city an opportunity to open and operate, so that 
zoning ordinance limiting the location of adult 
businesses did not violate his free speech rights. 
U.S.C.A. Const.Amend. 1. 

Diamond v. City of Taft, 215 F.3d 1052, 

amended on denial of rehearing, certiora- 
ri denied 121 S.Ct. 763, 148 L.Ed.2d 665. 


C.A.9 (Cal.) 1993. Landowners failed to 
demonstrate that purposes underlying zoning 
agreement between county and city were not 
legitimate state interests or were not substan- 
tially advanced by zoning agreement and, thus, 
that zoning agreement's prohibition of urban 
development was facially unconstitutional tak- 
ing; policies underlying zoning agreement in- 
cluded preservation of agricultural uses and 
alleviation of economic detriment to county 
from city’s redevelopment plan.  U.S.C.A. 
Const.Amend. 5. 

Christensen v. Yolo County Bd. of Sup’rs, 

995 F.2d 161. 


Landowners failed to demonstrate that zon- 
ing agreement between county and city de- 
prived them of economically viable use of their 
land by depriving them of any available benefi- 


cial uses of property under agreement and, 
thus, landowners failed to show that zoning 
agreement's prohibition of urban development 
was facially unconstitutional taking; zoning 
agreement permitted land to be used for agri- 
culture, agricultural buildings, garages, parking 
areas, stables, roadside stands, day nurseries 
and day care centers. West's Ann.Cal.Health & 
Safety Code §§ 33401, 33401(b); U.S.C.A. 
Const.Amend. 14. 

Christensen v. Yolo County Bd. of Sup’rs, 

O95) EF e2a tole 


Zoning agreement between city and county 
which prohibited urban development was not 
facially invalid under substantive due process or 
equal protection, in light of agreement's ration- 
al relation to achieving legitimate state purposes 
of alleviating financial detriment to county from 
city’s redevelopment plan and preserving agri- 
cultural uses of land. West’s Ann.Cal.Health & 
Safety Code §§ 33401, 33401(b). 

Christensen v. Yolo County Bd. of Sup’rs, 

995 F.2d 161. 


Zoning agreement between city and county 
was rationally related to social and environmen- 
tal welfare of community in light of its advance- 
ment of county policies to preserve prime agri- 
cultural land and to discourage urban sprawl 
and, thus, agreement did not violate commerce 
clause, absent any evidence that agreement dis- 
criminated against interstate commerce or dis- 
rupted its required uniformity. U.S.C.A. Const. 
Artales Syclask 

Christensen v. Yolo County Bd. of Sup’rs, 

995 F.2d 161. 


C.A.9 (Cal.) 1993. There are two questions 
that must be answered when determining 
whether adult business has been given reason- 
able opportunity to relocate under location- 
restrictive zoning ordinance: first question is 
whether relocation sites provided to business 
may be considered part of actual business real 
estate market; second question is whether, after 
excluding those sites that may not be properly 
considered to be part of relevant real estate 
market, there are adequate number of potential 
relocation sites for already-existing businesses. 
U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 
989 F.2d 1524, as amended, certiorari 
denied 1147S) Ctl5are oll Ursa LosO: 
128 L.Ed.2d 190. 


Assuming relocation site under zoning ordi- 
nance restricting locations of adult businesses is 
part of relevant market, it is not relevant wheth- 
er relocation site will result in lost profits, 
higher overhead costs, or even prove to be 
commercially infeasible for adult business; is- 
sue is whether any site is part of actual market 
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for commercial enterprises generally. U.S.C.A. 
Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 
989 F.2d 1524, as amended, certiorari 
denied 114 S.Ct. 1537, 511 U.S. 1030, 
128 L.Ed.2d 190. 


In determining whether zoning ordinance 
restricting location of adult businesses provided 
such businesses with sufficient relocation sites, 
land under the ocean, airstrips of international 
airports, sports stadiums, areas not readily ac- 
cessible to the public, areas inadequate for any 
generic commercial business and areas lacking 
proper infrastructure could be excluded. 
U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 
989 F.2d 1524, as amended, certiorari 
denied. 114 S.Cie 153950514. UL, S201030, 
128 L.Ed.2d 190. 


C.A.9 (Cal.) 1992. City ordinance setting 
height, screening, and setback requirements for 
satellite receive-only antennas was valid time, 
place, and manner regulation; ordinance was 
not blanket prohibition on use of satellite 
dishes, but merely prevented installation of an- 
tennas that unreasonably interfered with other 
individuals’ enjoyment of their land and that 
posed issues of public safety. U.S.C.A. Const. 
Amend. 1. 

Johnson v. City of Pleasanton, 982 F.2d 

350. 


C.A.9 (Cal.) 1988. Zoning ordinance, 
which contained 1,000 foot separation require- 
ments between adult businesses and other adult 
businesses, schools, churches, or parks and fur- 
ther had 500 foot separation requirement be- 
tween adult businesses and residential areas or 
liquor establishments violated the First Amend- 
ment; ordinance completely foreclosed reason- 
able opportunity to operate an adult theater 
within city, forced closure of all adult busi- 
nesses, and did not provide for alternative ave- 
nues of communication. U.S.C.A. Const. 
Amend. 1. 

Walnut Properties, Inc. v. City of Whittier, 

861 F.2d 1102, certiorari denied 109 
S.Ct. 1641, 490 U.S. 1006, 104 L.Ed.2d 
157; 


C.A.9 (Cal.) 1987. In determining consti- 
tutionality of zoning ordinance affecting adult 
oriented businesses, Court of Appeals must first 
determine whether ordinance was a time, place 
and manner regulation, and if so, whether it 
was content neutral or content based, and if 
ordinance was content neutral, Court of Appeals 
must determine whether proposed ordinance 
was designed to serve substantial governmental 
interest and allowed for reasonable alternative 
avenues of communication. 

Tollis, Inc. v. San Bernardino County, 827 

F.2d 1329. 


C.A.9 (Cal.) 1982. Within certain limits, 
zoning is a valid exercise of police power and, 
under some circumstances notwithstanding 
First Amendment, zoning power may extend to 
places dealing in that which is sexually explicit 
but not adjudged to be obscene. U.S.C.A.Const. 
Amend. 1. 

Kuzinich v. Santa Clara County, 689 F.2d 

1345. 


C.A.9 (Cal.) 1981. Interest of open-air ven- 
dors in their right to earn living was insufficient 
to invoke overbreadth doctrine in challenge to 
city zoning ordinance requiring all commercial 
activities to be conducted wholly within en- 
closed building. 

Clark v. City of Los Angeles, 650 F.2d 1033, 

certiorari denied 102 S.Ct. 1974, 456 
U.S. 927, 72 L.Ed.2d 443. 


City zoning ordinance which requires that 
all commercial activities be conducted wholly 
within enclosed building is not invalid on over- 
breadth grounds where ordinance had several 
possible rational bases, such as public safety, 
preservation of scenic environment, and aesth- 
etics. 

Clark v. City of Los Angeles, 650 F.2d 1033, 

certiorari denied 102 S.Ct. 1974, 456 
U.S. 927, 72 L.Ed.2d 443. 


City zoning ordinance which requires that 
all commercial activities be conducted wholly 
within enclosed building is not unconstitutional 
on grounds that it created unbridled discretion 
in zoning officials to determine who would be 
prosecuted for its violation where zoning code 
provides for appeals from zoning decisions 
made by city department of building and safety 
and also provided for conditional use permits 
and for variances if unnecessary hardship or 
special circumstances exist, and, therefore, pro- 
cedures ensure that exercise of authority under 
zoning ordinance was not unrestrained and ar- 
bitrary. 

Clark v. City of Los Angeles, 650 F.2d 1033, 

certiorari denied 102 S.Ct. 1974, 456 
U.S. 927, 72 L.Ed.2d 443. 


C.D.Cal. 1998. Industrial site used as re- 
cycling center and public dump, industrial site 
which was vacant lot previously used for miner- 
al extraction, and industrial site occupied by 
auto wrecking center and junk yard were not 
“yotentially available’ for use as adult business, 
for purposes of determining whether adult busi- 
nesses had reasonable opportunity to open and 
relocate so as to permit city ordinance regulat- 
ing location of adult entertainment establish- 
ments to withstand First Amendment free 
speech challenge. U.S.C.A. Const.Amend. 1. 

Lim v. City of Long Beach, 12 F.Supp.2d 

1050, affirmed in part, reversed in part 
and remanded 217 F.3d 1050, amended 
on denial of rehearing, certiorari denied 
121 S.Ct. 1189, 149 L.Ed.2d 105, certio- 
rari denied 121 S.Ct. 1189, 149 L.Ed.2d 
105. 
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Fact that some of the 109 alternative sites 
for adult businesses were occupied and unavail- 
able or economically unfeasible was immaterial, 
for purposes of determining whether businesses 
had reasonable opportunity to open and relo- 
cate so as to permit city ordinance regulating 
location of adult entertainment establishments 
to withstand First Amendment free speech chal- 
lenge; city was not required to guarantee busi- 
nesses sites at economical rates. U.S.C.A. 
Const.Amend. 1. 

Lim v. City of Long Beach, 12 F.Supp.2d 
1050, affirmed in part, reversed in part 
and remanded 217 F.3d 1050, amended 
on denial of rehearing, certiorari denied 
121 S.Ct. 1189, 149 L.Ed.2d 105, certio- 
rari denied 121 S.Ct. 1189, 149 L.Ed.2d 
OS: 


City ordinance regulating location of adult 
entertainment establishments did not unreason- 
ably limit adult businesses’ alternative avenues 
of expression, and thus, ordinance did not vio- 
late First Amendment right to free speech; there 
were 109 commercial and industrial locations 
potentially available for use as adult businesses, 
27 adult business establishments could co-exist 
under ordinance, and at most, five adult busi- 
nesses were required to relocate. U.S.C.A. 
Const.Amend. 1. 

Lim v. City of Long Beach, 12 F.Supp.2d 
1050, affirmed in part, reversed in part 
and remanded 217 F.3d 1050, amended 
on denial of rehearing, certiorari denied 
121 S.Ct, 1189) 149 Led 2d 105, icertio- 
rari denied 121 S.Ct. 1189, 149 L.Bd.2d 
OS: 


Amortization period contained in local zon- 
ing regulation limiting location of adult busi- 
nesses must be reasonably measured by the 
burden on existing businesses. 

Lim v. City of Long Beach, 12 F.Supp.2d 
1050, affirmed in part, reversed in part 
and remanded 217 F.3d 1050, amended 
on denial of rehearing, certiorari denied 
121 S.Ct. 1189) 149 L.Ed.2d 105, certio- 
rari denied 121 S.Ct. 1189, 149 L.Ed.2d 
OS). ; 


Amortization period of 18 months con- 
tained in city ordinance regulating location of 
adult entertainment establishments was reason- 
able, in absence of showing as to terms of adult 
businesses’ lease obligations or particular cir- 
cumstances making it unduly burdensome for 
businesses to relocate within 18 months. 

Lim v. City of Long Beach, 12 F.Supp.2d 
1050, affirmed in part, reversed in part 
and remanded 217 F.3d 1050, amended 
on denial of rehearing, certiorari denied 
121 S.Ct. 1189, 149 L.Ed.2d 105, certio- 
rari denied 121 S.Ct. 1189, 149 L.Ed.2d 
105. 


City ordinance regulating location of adult 
entertainment establishments did not violate 
equal protection, despite claim that city’s prac- 
tice of forcing existing adult businesses to relo- 
cate while allowing nonconforming non-adult 
businesses to remain indefinitely singled out 
adult businesses for unfavorable treatment; clas- 
sification was rationally related to important 
state interest in curbing secondary effects of 
adult businesses. U.S.C.A. Const.Amend. 14. 

Lim v. City of Long Beach, 12 F.Supp.2d 

1050, affirmed in part, reversed in part 
and remanded 217 F.3d 1050, amended 
on denial of rehearing, certiorari denied 
121-S.Ct. 1189, 149 L.Ed.2d 105, certio- 
rari denied 121 S.Ct. 1189, 149 L.Ed.2d 
105. 


C.D.Cal. 1997. City’s zoning and use re- 
strictions, allowing 11-16 adult businesses to 
operate simultaneously in city with population 
of 135,000, provided sufficient potentially 
available sites for adult businesses to afford 
reasonable alternative avenues of communica- 
tion under First Amendment; ordinance did 
not require any existing adult business to shut 
down, only one adult business was currently 
located in city, 84% of city’s land area was 
dedicated to residential and public use, and 
only one application for new adult business 


had been made in last ten years. U.S.C.A. 
Const.Amend. 1. 
3570 East Foothill Blvd., Inc. v. City of 


Pasadena, 980 F.Supp. 329. 


C.D.Cal. 1997. City ordinance, restricting 
area in which nude dancing may exist, leaves 
open unreasonably low number of alternative 
locations in violation of First Amendment, 
where, given requirement that no adult location 
may exist within 1000 feet of another adult 
location, total number of locations which could 
simultaneously exist is four. U.S.C.A. Const. 
Amend. 1. 

Young v. City of Simi Valley, 977 F.Supp. 

1017, affirmed in part, vacated in part 
216 F.3d 807, certiorari denied 121 S.Ct. 
844, 148 L.Ed.2d 723. 


C.D.Cal. 1997. Zoning regulations requir- 
ing adult oriented businesses to be located in 
general commercial and commercial manufac- 
turing zones, and prohibiting such businesses 
within 1000 feet of residential zones or certain 
specified uses, were content neutral time, place, 
and manner regulations, and, therefore, were 
acceptable so long as they were designed to 
serve substantial government interest and did 
not unreasonably «limit alternative avenues of 
communication. U.S.C.A. Const.Amend. 1; 
Rialto, Cal., Code §§ 18.60.030, 18.60.050. 

C.R. of Rialto, Inc. v. City of Rialto, 964 

F.Supp. 1401. 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—545 


ZONING & PLANNING 76 


For references to other topics, see Descriptive-Word Index 


Since zoning regulation prohibiting adult 
oriented businesses within 1000 feet of residen- 
tial zones or certain specified uses was not itself 
invalid or unconstitutional, it could not be sev- 
ered from city’s municipal code, under Califor- 
nia law, although same regulation was not con- 
stitutional when applied in conjunction with 
regulations requiring adult oriented businesses 
to be located in general commercial and com- 
mercial manufacturing zones. U.S.C.A. Const. 
Amend. 1; Rialto, Cal., Code §§ 18.60.030, 
18.60.050. 

C.R. of Rialto, Inc. v. City of Rialto, 964 

F.Supp. 1401. 


C.D.Cal. 1996. Zoning ordinance prohibit- 
ing live adult entertainment establishments 
from operating within 750 feet of residentially 
zoned lot, or school, church, park or library 
attended by minors measured from lot-line to 
lot-line was facially constitutional under First 
Amendment; city’s concern about enhancing 
public safety by maintaining low crime rates, 
particularly in its residential areas, presented 
substantial interest. U.S.C.A. Const.Amend. 1; 
Corona, California, Municipal Code chapter 
17.41. 

Vicary v. City of Corona, 935 F.Supp. 1083, 

reversed in part 119 F.3d 8. 


C.D.Cal. 1995. City has right to regulate 
where adult businesses can be located through 
their zoning and building laws because of sec- 
ondary effects associated with such businesses; 
however, no city may totally ban such busi- 
nesses or make it practically impossible to oper- 
ate such business within city limits. U.S.C.A. 
Const.Amend. 1. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


In order for an adult use regulation to be 
upheld by court, it must be designed to serve 
substantial governmental interest and must al- 
low for reasonable alternative avenues of com- 
munication. U.S.C.A. Const.Amend. 1. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


E.D.Cal. 1998. Allocation of three sites in 
city for adult entertainment business constituted 
adequate number of potential relocation sites 
and, thus, zoning ordinance did not impermissi- 
bly restrict alternative avenues of communica- 
tion for adult business, where city had small 
population and had never supported videostore 
or bookstore devoted mostly to adult entertain- 
ment. U.S.C.A. Const.Amend. 1. 

Diamond v. City of Taft, 29 F.Supp.2d 633, 

affirmed 215 F.3d 1052, amended on de- 
nial of rehearing, certiorari denied 121 
S.Ct. 763, 148 L.Ed.2d 665. 


N.D.Cal. 1991. City ordinance regulating 
satellite receive-only antennas within municipal 


boundaries was reasonable time, place, and 
manner restriction which did not unconstitu- 
tionally infringe on antenna owners’ receipt of 
television programming; ordinance was con- 
tent-neutral, sought to promote reasonable and 
clearly defined aesthetic and safety objectives, 
and did not create absolute ban on owners’ 
right to receive satellite programming. 
U.S.C.A. Const.Amend. 1. 

Johnson v. City of Pleasanton, 781 F.Supp. 

632, affirmed in part 982 F.2d 350. 


City ordinance regulating satellite receive- 
only antennas within municipal boundaries was 
rationally related to legitimate state interest in 
promoting aesthetic and safety objectives, and 
thus did not violate equal protection rights of 
receive-only antenna owners. U.S.C.A. Const. 
Amend. 14. 

Johnson v. City of Pleasanton, 781 F.Supp. 

632, affirmed in part 982 F.2d 350. 


N.D.Cal. 1985. Fact that ‘adult’ pro- 
gramming was available within private rooms 
of motel did not, without more, distinguish 
“adult motel’ from any other motel for zoning 
purposes and, therefore, there was no rational 
relationship to justify treating “‘adult motels” 
differently from other motels under city’s ‘Adult 
Entertainment Ordinance.” U.S.C.A. Const. 
Amend. 1. 

Patel and Patel v. City of South San Fran- 

cisco, 606 F.Supp. 666. 


Cal. 1996. Use of zoning to facilitate avail- 
ability of private recreational facilities to resi- 
dents of city was within scope of city’s police 
power. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
S.Ct. 299, 519 U.S. 929, 136 L.Ed.2d 218. 


Cal. 1960. Where landowner had sought 
permission to use his property in connection 
with his excavating business and, pursuant to 
ordinance, had been granted variance for pur- 
pose desired, subject to reasonable condition, 
there was no basis for concluding that ordi- 
nance zoning his property for agriculture was 
invalid, as applied to his property, even if alkali 
content of soil prevented use of land for farm- 
ing. 

Bringle v. Board of Sup’rs of Orange Coun- 
ty; 35 Pi2d 765, 4 ‘CaliRptrs 49354 
Cal.2d 86. 


Cal. 1955. Where zone A was composed of 
98.7% of entire area of city, and contained 
public schools and, in all other zones, only two 
parcels of land were unimproved, an ordinance 
prohibiting construction of any schools in zone 
A except public schools under jurisdiction of 
board of education of the city, was unreason- 
able and discriminatory as to private schools, 
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notwithstanding city would not have had power 
to exclude public schools from such zone. 
West’s Ann.Education Code, 8§ 12154, 16624; 
West's Ann.Const. art. 11, § 11. 
Roman Catholic Welfare Corp. of San Fran- 
cisco v. City of Piedmont, 289 P.2d 438, 
45 Cal.2d 325. 


Cal. 1953. In suit for judgment declaring 
void and ordinance permitting only recreational 
activities on beach land on which plaintiffs had 
intended to construct houses on pilings, it 
would be presumed that city could perform its 
duty in affording police protection to safeguard 
plaintiffs’ property; and hence public destruc- 
tion of fence plaintiffs had placed around their 
property while it was still zoned for residential 
use would not be germane to issue of reason- 
able zoning under present ordinance. 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 
75 S.Ct. 29, 348 U.S. 817, 99 L.Ed. 644. 


On record, ordinance permitting only recre- 
ational activities on ocean beach land on which 
plaintiffs had intended to construct houses on 
pilings was a fair, just and reasonable regula- 
tion for general welfare of city as whole, and 
was not so burdensome as to contravene consti- 
tutional guarantees in protection of property 
rights. U.S.C.A.Const. Amend. 14, § 1; Const. 
Brat, Nas) Be 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 
75 S.Ct. 29, 348 U.S. 817, 99 L.Ed. 644. 


Cal.App. 1 Dist. 1997. For purpose of de- 
termining whether ordinance regulating tree 
growth was within town’s police powers, pri- 
mary purpose of ordinance was promotion of 
aesthetic considerations rather than contribu- 
tion to health and safety of residents. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Preservation of views and sunlight was le- 
gitimate purpose for exercise of municipality's 
police power by means of ordinance restricting 
tree planting and growth; ordinance was in 
many applications height limitation on trees 
directly analogous to limitations placed on 
height of buildings and fences, and preserved 
character of neighborhood by preventing incre- 
mental tree growth which would otherwise alter 
preexisting vistas and receipt of light. U.S.C.A. 
Const.Amend. 14. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Municipality's ordinance prohibiting plant- 
ing of obstructing trees and restricting permissi- 
ble tree growth bore reasonable relationship to 
achievement of legitimate police-power goal of 


preservation of views and sunlight. U.S.C.A. 
Const.Amend. 14. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 


review denied. 


Impact of municipal ordinance restricting 
planting and growth of trees upon property 
owner's ‘‘bundle of rights’’, including statutory 
right to possess and use property to exclusion of 
others, did not render ordinance irrational or 
unreasonable for purpose of constitutional anal- 
ysis; it was not irrational for community to plan 
its physical surroundings to minimize unsightli- 
ness, even if particular use of property was 
wholly proscribed thereby. West's Ann.Cal.Civ. 
Code § 654. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Ordinance restricting tree planting and 
growth did not impermissibly interfere with any 
vested right of owner of property on which trees 
were allegedly in violation of ordinance; ordi- 
nance was proper exercise of police power and 
did not affect tree growth as it existed at time of 
its enactment. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Cal.App. 1 Dist. 1997. Ordinance limiting 
firearm dealerships to areas zoned for retail or 
general commercial uses, requiring dealerships 
to obtain land use permits, and directing plan- 
ning commission to consider certain criteria in 
determining whether to grant permit was valid. 
Lafayette, Cal., Mun.Code § 6-533. 

Suter v. City of Lafayette, 67 Cal.Rptr.2d 

420, 57 Cal.App.4th 1109, review denied. 


Cal.App. 1 Dist. 1995. Ordinance, which 
did not apply to timberland production zone, 
prohibiting logging operations within 1,000 feet 
of dwellings in certain areas was not arbitrary 
and capricious in view of testimony of adverse 
effect of logging on residences and on erosion. 

Big Creek Lumber Co. v. County of San 

Mateo, 37 Cal.Rptr.2d 159, 31 Cal. 
App.4th 418, rehearing denied, and re- 
view denied. 


Cal.App. 1 Dist. 1991. In context of zoning 
scheme, religious institutions are entitled to be 
considered on same basis as other community- 
enhancing uses and facilities when it comes to 
land use decisions. U.S.C.A. Const.Amend. 1; 
West's Ann.Cal. Const. Art. 1, § 4. 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Cal.App. 1 Dist. 1989. In determining 
whether local open space ordinance accommo- 
dated regional housing interests, trial court was 
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not required to consider cumulative effect of 
ordinance and town’s other land use restric- 
tions. West's Ann.Cal.Gov.Code §§ 65000 et 
seq., 65580-65589.8. 
Northwood Homes, Inc. v. Town of Mora- 
ga, 265 Cal.Rptr. 363, 216 Cal.App.3d 
1197. 


Cal.App. 1 Dist. 1985. — Justification for 
zoning laws locating adult businesses in speci- 
fied areas can be based upon past experience 
and evidence offered in similar cases. 

City of Vallejo v. Adult Books, 213 Cal.Rptr. 
143, 167 Cal.App.3d 1169, review denied, 
certiorari denied Roth v. City of Vallejo, 
LOGsS:Cks 1374; 475) (U.Ss oll064;0 89 
L.Ed.2d 601. 


City’s interest in maintaining quality of its 
civic life must be accorded high respect in 
consideration of its regulation of ‘‘adult’’ busi- 
nesses. 

City of Vallejo v. Adult Books, 213 Cal.Rptr. 
143, 167 Cal.App.3d 1169, review denied, 
certiorari denied Roth v. City of Vallejo, 
106 S.Ct. 1374, 475 U.S. 1064, 89 
L.Ed.2d 601. 


Cal.App. 1 Dist. 1967. Ordinance aimed at 
preventing not only unsafe uses of property but 
also diminution of property value that may 
attend unregulated parking and use of old vehi- 
cles as commercial establishments was reason- 
ably related to city’s proper purposes of zoning. 

Melton v. City of San Pablo, 61 Cal.Rptr. 

29, 252 Cal. App.2d 794. 


Cal.App. 1 Dist. 1956. Zoning ordinance 
cannot single out and prohibit sale of liquor as 
such, and it would probably be unreasonable 
and arbitrary to exclude sale of liquor in district 
in which other retail businesses were allowed to 
be conducted. West’s Ann.Const. art. 20, § 22; 
West's Ann.Bus. & Prof.Code, § 23790. 

Town Council of Town of Los Gatos v. State 

Bd. of Equalization, 296 P.2d 909, 141 
Cal.App.2d 344. 


Cal.App. 2 Dist. 2001. City’s _ traditional 
police powers authorized city to enact “view 
protection” ordinance, which prohibited city 
residents from significantly impairing view by 
permitting foliage to grow to heights exceeding 
certain height limitations. 

Echevarrieta v. City of Rancho Palos 
Verdes, 103 Cal.Rptr.2d 165, 86 Cal. 
App.4th 472, as modified on denial of 
rehearing, and review denied. 


Cal.App. 2 Dist. 2000. Local agencies may 
regulate zoning and land use activities in gener- 
al, and in particular the location of establish- 
ments that sell alcohol. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1991. There was no com- 
pelling interest to justify inclusion of private 
home within ordinance’s definition of ‘nudist 
camp,’ and, thus, definition of nudist camp in 
county code violated State Constitution; “‘nu- 
dist camp’ meant any place in which three or 
more persons who were not all members of 
same family congregated or engaged in any 
activity while without clothing or covering or 
with partial clothing or covering, other than an 
occasional gathering in, or on the premises of a 
private home. U.S.C.A. Const.Amend. 1; 
West's Ann.Cal. Const. Art. 1, § 1. 

Elysium Institute, Inc. v. County of Los 
Angeles, 283 Cal.Rptr. 688, 232 Cal. 
App.3d 408, review denied, certiorari de- 
MIcdeuIa Sete SOM O2sURSaalOOsielniiy 
L.Ed.2d 424. 


Ordinance relegating nudist camps to par- 
ticular zoning classification while permitting 
presence of other recreational clubs was uncon- 
stitutional; distinction between nudist camps 
and other recreational clubs bore no rational 
relationship to conceivable legitimate purpose. 

Elysium Institute, Inc. v. County of Los 

Angeles, 283 Cal.Rptr. 688, 232 Cal. 
App.3d 408, review denied, certiorari de- 
media, SC sO woO2 (US sLO98s IM 
L.Ed.2d 424, 


Secondary effect of nudist camps, such as 
curiosity seekers and voyeurs, did not, under 
county ordinance, justify treating nudist camps 
differently from other recreational clubs. 

Elysium Institute, Inc. v. County of Los 

Angeles, 283 Cal.Rptr. 688, 232 Cal. 
App.3d 408, review denied, certiorari de- 
nied 112 S.Ct. 1180, 502 U.S. 1098, 117 
L.Ed.2d 424. 


Given ability of county to regulate, through 
conditional use permit procedure, location of 
other recreational uses that would pose similar 
parking or traffic problem to those posed by 
nudist camp, distinction between zoning area in 
which nudist camps were permitted and areas 
in which other recreational clubs were permit- 
ted was unconstitutional. U.S.C.A. Const. 
Amend. 1. 

Elysium Institute, Inc. v. County of Los 
Angeles, 283 Cal.Rptr. 688, 232 Cal. 
App.3d 408, review denied, certiorari de- 
nied 112 S.Ct. 1180, 502 U.S. 1098, 117 
L.Ed.2d 424. 


Cal.App. 2 Dist. 1980. City zoning ordi- 
nance, which was patterned after and in key 
provisions identical to an ordinance approved 
by the United States Supreme Court, and which 
created a category of ‘‘adult entertainment busi- 
ness’ and prohibited establishment of such a 
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business in certain specified locations was not 
vague or overbroad. U.S.C.A.Const. Amend. 1. 
Walnut Properties, Inc. v. City Council, 161 
Cal.Rptr. 411, 100 Cal.App.3d 1018, cer- 
tiorari denied 101 S.Ct. 109, 449 U.S. 

836, 66 L.Ed.2d 42. 


It is clearly within the power of a city to 
provide that no motion picture theater can be 
operated in a residential area or near a public 
school. U.S.C.A.Const. Amend. 1. 

Walnut Properties, Inc. v. City Council, 161 
Cal.Rptr. 411, 100 Cal.App.3d 1018, cer- 
tiorari denied 101 S.Ct. 109, 449 U.S. 
836, 66 L.Ed.2d 42. 


Cal.App. 2 Dist. 1979. In city zoning ordi- 
nance, the designation “‘penny arcade,’’ though 
not otherwise defined, was not such as to fail to 
embrace within its meaning those activities en- 
gaged in at amusement center, at which there 
were various coin-operated game machines of 
pinball or electronic variety, and such designa- 
tion was not constitutionally offensive as either 
vague or ambiguous. 

City of Los Angeles v. Silver, 159 Cal.Rptr. 

762, 98 Cal.App.3d 745. 


Cal.App. 2 Dist. 1977. Since possible safe- 
ty considerations, economic and aesthetic fac- 
tors all supported local regulation of type of 
antennas and manner of their installation, mu- 
nicipal ordinance prohibiting in single-family 
residential zones any radio or television trans- 
mitting or receiving antenna over 40 feet in 
height was reasonably justifiable on its face and 
burden therefore rested upon amateur radio 
station operator to show that ordinance had 
been unfairly applied to him. 

Schroeder v. Municipal Court, 141 Cal. 
Rptr. 85, 73 Cal.App.3d 841, appeal dis- 
missed 98 S.Ct. 1641, 435 U.S. 990, 56 
L.Ed.2d 81. 


Absent some solid evidence of safety of 
antenna and its neutral impact on local proper- 
ty value, application of ordinance prohibiting in 
single-family residential zones any radio or tele- 
vision transmitting or receiving antenna over 40 
feet in height to licensed amateur radio station 
operator, who was being prosecuted for having 
constructed 70-foot vertical antenna and who 
contended that since planning commission did 
not mention either safety or economic factors in 
its letter of rejection, its only justification for 
refusing him a permit was aesthetic, was not 
unreasonable or arbitrary. 

Schroeder v. Municipal Court, 141 Cal. 
Rptr. 85, 73 Cal.App.3d 841, appeal dis- 
missed 98 S.Ct. 1641, 435 U.S. 990, 56 
lucleleal yal isi 


Municipal restriction of antenna height to 
40 feet, which restriction constituted less drastic 
regulation than banning commercial signs or 


limiting dwelling occupancy to family units of 
related individuals, was neither unduly burden- 
some nor unreasonable. 

Schroeder v. Municipal Court, 141 Cal. 
Rptr. 85, 73 Cal.App.3d 841, appeal dis- 
missed 98 S.Ct. 1641, 435 U.S. 990, 56 
L.Ed.2d 81. 


Cal.App. 3 Dist. 1960. County zoning ordi- 
nance authorizing a general agricultural zone in 
which turkey ranches were permitted provided 
a cover crop or other dust control methods 
were used was not unconstitutional, on ground 
that it was unreasonable and discriminatory 
because it did not apply to raising of chickens, 
on ground that it was so vague and indefinite in 
terms that reasonable men must guess as to its 
meaning, or on ground that it violated due 
process of law in restricting reasonable use of 
property in an arbitrary and discriminatory 
fashion. 

Kelly v. Mahoney, 8 Cal.Rptr. 521, 185 

Cal.App.2d 799. 


Cal.App. 4 Dist. 1999. While a city has a 
perfectly legitimate interest in preventing the 
“secondary effects’’ caused by an adult busi- 
ness, there have to be some secondary effects 
before such measures are permissible. 

Gammoh v. City of Anaheim, 86 Cal. 
Rptr.2d 194, 73 Cal.App.4th 186, as mod- 
ified on denial of rehearing, and review 
denied. 


City cannot use redevelopment as a ratio- 
nale to retroactively exclude adult businesses 
from areas which are otherwise suitable for 
them. 

Gammoh vy. City of Anaheim, 86 Cal. 
Rptr.2d 194, 73 Cal.App.4th 186, as mod- 
ified on denial of rehearing, and review 
denied. 


Ordinance that prohibited operation of an 
adult business within 100 feet of a freeway, for 
purported purpose of guarding against visual 
blight, was unconstitutional on its face; visual 
blight concerns could be addressed by means, 
such as appropriate sign and exterior require- 
ments, that were less intrusive on rights of 
expression than an outright ban. U.S.C.A. 
Const.Amend. 1. 

Gammoh vy. City of Anaheim, 86 Cal. 
Rptr.2d 194, 73 Cal.App.4th 186, as mod- 
ified on denial of rehearing, and review 
denied. 


Cal.App. 4 Dist. 1989. City ordinance 
which prohibited adult business within 500 feet 
of any church, school, park, playground or 
residential area and within 1,000 feet of another 
adult business impermissibly restricted access 
to lawful speech, inasmuch as town contained 
only six sites where, regardless of availability, 
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business could operate. U.S.C.A. Const.Amend. 
a. 
City of Stanton v. Cox, 255 Cal.Rptr. 682, 
207 Cal.App.3d 1557. 


Cal.App. 4 Dist. 1983. City ordinance re- 
stricting location of adult movie theaters was 
not unconstitutional on its face, where ordi- 
nance, by its language, did not appear to be 
motivated by distaste for the speech involved 
but by desire to preserve neighborhood. 
U.S.C.A. Const.Amend. 1. 

Strand Property Corp. v. Municipal Court, 

200 Cal.Rptr. 47, 148 Cal.App.3d 882. 


Cal.App. 4 Dist. 1982. Where zoning ordi- 
nance precluded a significant or substantial 
portion of general bookstore’s trade items as 
adult items the trial court’s choice of a 20 
percent figure was admittedly arbitrary, was an 
invasion of legislative body’s province and was 
invalid and although phrase ‘‘substantial or sig- 
nificant portion’’ lacked clarity, if over half of 
the stock was ‘‘adult’’ such portion was both 
“substantial’’ and “‘significant’’ and it was for 
the legislature to quantify the phrase if it intend- 
ed to allow a lesser portion. 

Kuhns v. Board of Supervisors, 181 Cal. 

Rptr. 1, 128 Cal.App.3d 369. 


Cal.App. 4 Dist. 1982. Where adult book- 
store with motion picture machines was less 
than 1,000 feet from residential zone in viola- 
tion of new zoning ordinance, where lessee’s 
lease expired within three months of effective 
date of ordinance, and where only addition to 
property was attachment of advertising signs to 
exterior walls, one year amortization period 
imposed by ordinance was reasonable as ap- 
plied to lessee. 

Castner v. City of Oakland, 180 Cal.Rptr. 

682, 129 Cal.App.3d 94. 


Cal.App. 4 Dist. 1962. Zoning ordinance 
was not unreasonable merely because it prohib- 
ited establishments for consumption of liquor 
on premises while permitting establishments for 
sale of liquor to be consumed off premises. 

Jon-Mar Co. v. City of Anaheim, 20 Cal. 

Rptr. 350, 201 Cal.App.2d 832. 


That cocktail bar was operated in vicinity of 
premises on which lessee wanted to operate 
beer parlor did not make prohibition against 
beer parlor unreasonable if cocktail bar was 
prior nonconforming use or was permitted by 
such variance as had not yet been denied to 
lessee. 

Jon-Mar Co. v. City of Anaheim, 20 Cal. 

Rptr. 350, 201 Cal.App.2d 832. 


Cal.App. 4 Dist. 1959. County zoning ordi- 
nance permitting only conditional uses of land 
in small estate district for schools is not uncon- 
stitutional as discriminating against private 
schools, and as denying equal protection of the 


law when applied to private schools, notwith- 
standing that ordinance cannot be enforced 
against public schools inasmuch as the State of 
California has occupied the field of public edu- 
cation. 
Tustin Heights Ass’n v. Board of Sup’rs of 
Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


Cal.App. 4 Dist. 1956. Right to zone is a 
local matter, and county board of supervisors, 
acting in good faith, may by properly adopting 
zoning restrictions exclude on soundly-based 
grounds installation of horse racing track or any 
other type of activity from those portions of 
county as to which such exclusion is reasonable; 
but board cannot, under guise of doing one 
thing, accomplish a wholly disparate end, and 
board could not, on moral grounds, exercise 
“local option’’ with respect to horse racing by 
declining land use permit. West’s Ann.Gov. 
Code, §§ 65300, 65460, 65800. 

Desert Turf Club v. Board of Sup’rs of 

Riverside County, 296 P.2d 882, 141 Cal. 
App.2d 446. 


Cal.App. 4 Dist. 1954. A county zoning or- 
dinance declaring the keeping and maintenance 
of more than five hogs on land in limited 
manufacturing district or zone a public nui- 
sance was a valid exercise of county’s legislative 
power under section of Constitution authorizing 
counties to make and enforce therein all local, 
police, sanitary and other regulations not in 
conflict with general laws. West’s Ann.Gov. 
Code, 88 65090 et seq., 65300, 65301, 65464; 
West’s Ann.Const. art. 11, § 11. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


A county zoning ordinance, declaring the 
keeping and maintenance of more than five 
hogs on land in limited manufacturing district 
or zone a public nuisance, is not invalid, if 
construed to support injunction against such 
use of land, as in conflict with statute providing 
that no commercial or manufacturing use ex- 
pressly permitted shall be deemed a nuisance 
without evidence of employment of unnecessary 
and injurious methods of operation. West's 
Ann.Code Civ.Proc. § 73 la. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


Cal.App. 6 Dist. 1991. Zoning ordinance 
prohibiting rental of residential property for 
fewer than 30 days was not unconstitutional 
“taking”; ordinance was rationally related to 
preservation and enhancement of residential 
character of neighborhood and stability of com- 
munity, and ordinance left property owners 
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with several economically viable uses of their 
property. U.S.C.A. Const.Amend. 5. 

Ewing v. City of Carmel-By-The-Sea, 286 
Cal.Rptr. 382, 234 Cal.App.3d 1579, re- 
view denied, certiorari denied 112 S.Ct. 
1950, 504 U.S. 914, 118 L.Ed.2d 554. 


City did not act arbitrarily in passing ordi- 
nance prohibiting rental of residential property 
for fewer than 30 days while allowing other 
commercial uses of property, so as to render 
ordinance unconstitutional; home occupations 
permitted by city ordinances did not threaten 
basic character of residential neighborhood but, 
rather, strengthened community by fostering 
talents of its residents. U.S.C.A. Const.Amend. 
5. 

Ewing v. City of Carmel-By-The-Sea, 286 
Cal.Rptr. 382, 234 Cal.App.3d 1579, re- 
view denied, certiorari denied 112 S.Ct. 
1950, 504 U.S. 914, 118 LEd.2d 554. 


City, in passing ordinance prohibiting rent- 
al of residential property for fewer than 30 days, 
did not act arbitrarily in drawing line at 30, 
rather than 29, days; city apparently did not 
wish to discourage month-to-month tenancy 
and 30-day cutoff was reasonably linked to 
city’s desire to curtail only short-term occupan- 
cies for remuneration. U.S.C.A. Const.Amend. 
5. 

Ewing v. City of Carmel-By-The-Sea, 286 
Cal.Rptr. 382, 234 Cal.App.3d 1579, re- 
view denied, certiorari denied 112 S.Ct. 
1950, 504 U.S. 914, 118 L.Ed.2d 554. 


Ordinance prohibiting rental of residential 
property for fewer than 30 days did not violate 
fundamental rights of association or privacy 
and did not warrant stricter scrutiny than was 
normally accorded zoning laws, as ordinance 
focused on use, rather than users; property 
owners were free to live with whom they 
wished, could entertain whom they wished, and 
could rent to whom they wished, as long as 
occupancy, possession or tenancy lasted at least 
30 consecutive calendar days. West's Ann.Cal. 
Const. Art. 1, § 1; U.S.C.A. Const.Amends. 1, 3- 
5y, Ds ; 
Ewing v. City of Carmel-By-The-Sea, 286 

Cal.Rptr. 382, 234 Cal.App.3d 1579, re- 
view denied, certiorari denied 112 S.Ct. 
1950, 504 U.S. 914, 118 L.Ed.2d 554. 


Cal.Super. 1986. Requirement in ordi- 
nance regulating location of bookstores and 
motion picture theatres which deal with adult 
material, that the business “not adversely af- 
fect’ another use means that the adult book- 
store or motion picture theatre should not inter- 
fere with other uses; that sounds from the 
bookstore should not be heard from other uses; 
that the bookstore should not be conspicuously 
visible from other uses, and that the bookstore 
should be located so that customers are not 


likely to inadvertently wander on the property 
of other uses, and is thus not impermissibly 
vague. U.S.C.A. Const.Amends. 1, 14. 
People v. Nadeau, 227 Cal.Rptr. 644, 182 
Cal.App.3d Supp. 1. 


Law Rev. 1982. Inclusionary zoning—A 
proper police power function or a constitutional 
anathema? 

9 West St.U.L.Rev. 175. 


Law Rev. 1971. The shopping 
quasi-public forum for suburbia. 
6 U.S: FER. 103: 


Law Rev. 1962. Right to take land without 
compensation as condition precedent to the 
granting of a zoning variance. 

13 Hastings L.J. 401. 


center: 


Law Rev. 1962. Airport zoning as a height 
restriction. 
13 Hastings L.J. 397. 


Law Rev. 1962. Zoning for churches. 
13 Hastings L.J. 397. 


Law Rev. 1956. Due process and equal 
protection of the law: zoning ordinances pro- 
hibiting private schools. 

3 U.C.L.A.Law R. 387. 


77. Automobile service, garages, and parking 
lots. 


Library references 


C.J.S. Zoning and Land Planning §§ 25, 54, 
60. 


77.1. —— In general. 


C.A.9 (Cal.) 1990. Zoning classification 
limiting use of abandoned railroad rights-of-way 
to surface parking did not on its face violate due 
process clause, in that prevention of traffic 
congestion was sufficient rational reason to jus- 
tify the ordinance. U.S.C.A. Const.Amend. 14. 

Southern Pacific Transp. Co. v. City of Los 

Angeles, 922 F.2d 498, certiorari denied 
112°S.Ct, 382, 502 USa9437 116 L.kdi2d 
833. 


Zoning classification limiting use of aban- 
doned railroad rights-of-way to surface parking 
did not violate equal protection, as there was no 
allegation of discrimination against a suspect 
class and city set forth plausible reasons for its 
zoning policy, in maintaining uses which would 
prevent traffic congestion. U.S.C.A. Const. 
Amend. 14. 

Southern Pacific Transp. Co. v. City of Los 

Angeles, 922 F.2d 498, certiorari denied 
112 S.Ct. 382, 502 U.S. 943, 116 L.Ed.2d 
333. 


C.A.9 (Cal.) 1988. Interest of city and city 
redevelopment agency in urban redevelopment 
was legitimate and city’s regulation of parking 
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was facially rationally related to the ends of 
urban renewal, and thus did not violate devel- 
opers’ equal protection or substantive due pro- 
cess rights. U.S.C.A. Const.Amend. 14. 
Boone v. Redevelopment Agency of City of 
San Jose, 841 F.2d 886, certiorari denied 
109 S.Ct. 489, 488 U.S. 965, 102 L.Ed.2d 
526. 


Cal.App. 1 Dist. 1967. Ordinance aimed at 
preventing not only unsafe uses of property but 
also diminution of property value that may 
attend unregulated parking and use of old vehi- 
cles as commercial establishments was reason- 
ably related to city’s proper purposes of zoning. 

Melton v. City of San Pablo, 61 Cal.Rptr. 

29, 252 Cal.App.2d 794. 


Cal.App. 4 Dist. 1974. Even aside from 
fact that they were enacted shortly before 
opening of state office in leased building, city’s 
urgency ordinances establishing special park- 
ing requirements for public service office build- 
ings and requiring conditional use permits for 
such buildings even in zones where they were 
otherwise permitted were unconstitutionally 
discriminatory where they were aimed solely at 
stopping the establishment of particular office 
despite preexisting zoning which would permit 
such use, and such ordinances could not be 
enforced either against the state or against its 
lessor. 

City of Orange v. Valenti, 112 Cal.Rptr. 

379, 37 Cal.App.3d 240. 


Law Rev. 1972. Zoning—constitutional va- 
lidity of ordinance proscribing service stations: 
Burden of proof shifted to municipality. 

9 San Diego L.Rev. 355. 


S78. Distance from particular buildings 


or structures. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


79. Excavation and removal of minerals and 
earth products. 


Library references 
C.J.S. Zoning and Land Planning §§ 25, 63. 


Cal. 1953. The enactment of a city zoning 
ordinance which limits landowner’s property 
interest in oil-bearing lands located within city 
is not of itself an unreasonable means of accom- 
plishing a legitimate objective within police 
power of city. 

Beverly Oil Co. v. City of Los Angeles, 254 

P.2d 865, 40 Cal.2d 552. 


Fact that operations of oil company were 
restricted by city zoning ordinance in zone 
where others were permitted to operate planing 
mills, shooting galleries, skeet shooting, pig 
pens, wholesale poultry and rabbit slaughtering 
and stone cutting was not sufficient basis for 


holding that zoning authorities acted in arbi- 
trary or unreasonable manner in respect to 
company’s property. 
Beverly Oil Co. v. City of Los Angeles, 254 
P.2d 865, 40 Cal.2d 552. 


Cal.App. 2 Dist. 1988. Coastal Commis- 
sion properly exercised its independent judg- 
ment to refuse under Coastal Act to certify 
portion of proposed land use plan which would 
have allowed energy development pursuant to 
issuance of conditional use permit on Channel 
Islands. West's Ann.Cal.Pub.Res.Code 
§§ 30000 et seq., 30260. 

Gherini v. California Coastal Com., 251 

Cal.Rptr. 426, 204 Cal.App.3d 699. 


Cal.App. 2 Dist. 1959. A county has the 
right to regulate the drilling and operation of oil 
wells within its limits and to prohibit their 
drilling and operation within particular districts 
if reasonably necessary for the protection of the 
public health, safety and general welfare. 

Friel v. Los Angeles County, 342 P.2d 374, 

172 Cal.App.2d 142. 


County zoning ordinance prohibiting oil 
well drilling in residential areas did not violate 
equal protection or uniformity provisions of 
Constitution notwithstanding fact that a resi- 
dential area was adjacent to a district which 
permitted oil well drilling. 

Friel v. Los Angeles County, 342 P.2d 374, 

172 Cal.App.2d 142. 


If in fact owners of certain property suf- 
fered some money detriment from the fact that 
a county zoning regulation prohibited oil drill- 
ing on certain of their property overlying an oil 
pool, such fact did not require that the ordi- 
nance be declared invalid on theory it was 
confiscatory, arbitrary, oppressive, unreason- 
able or void as to landowners involved. 

Friel v. Los Angeles County, 342 P.2d 374, 

172 Cal.App.2d 142. 


Fact that there might be drainage from 
under certain land zoned for residential pur- 
poses exclusively was not a controlling factor in 
determining whether county could, by zoning 
ordinance, prohibit oil drilling on property ov- 
erlying the oil pool. 

Friel v. Los Angeles County, 342 P.2d 374, 

172 Cal.App.2d 142. 


Cal.App. 2 Dist. 1958. The very nature and 
use of an extractive business contemplates con- 
tinuance of such use of entire parcel of land as a 
whole, and where operation of quarry did not 
constitute a nuisance, and quarry had been in 
operation prior to adoption of zoning ordi- 
nance, ordinance could not validly limit quarry- 
ing operations to immediate area excavated at 
time when ordinance was passed. 

McCaslin v. City of Monterey Park, 329 

P.2d 522, 163 Cal.App.2d 339. 
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Cal.App. 4 Dist. 1953. City ordinance pro- 
hibiting oil and gas drilling operations within 
the territorial boundaries of the city, without 
reference to the question of whether the drilling 
would be injurious or harmful was unreason- 
able and arbitrary in that an attempt was made 
to entirely prohibit a business operation without 
justification. 

Monterey Oil Co. v. City Court of City of 

Seal Beach, Orange County, 260 P.2d 
846, 120 Cal.App.2d 31. 


Atty.Gen. 1969. A zoning ordinance which 
prohibits the removal of natural resources, in- 
cluding timber, is not preempted by the state 
and may constitute a valid exercise of police 
power if shown to be reasonable, necessary and 
not unduly oppressive. 

69-26, 52 Op.Atty.Gen. 138. 


Law Rev. 1958. County regulation of oil 
and gas development and production in Califor- 
nia. Robert L. Dicker and Arthur Soll. 

> UPCAFAL Law: Ra 203-53: 


80. Mortuaries. 


Library references 
C.J.S. Zoning and Land Planning § 25. 


80.5. Fences and hedges. 


Library references 
C.J.S. Zoning and Land Planning §§ 25, 51. 


Cal.App. 1 Dist. 1997. Preservation of sun- 
light is valid police-power purpose supporting 
height limitations with respect to buildings and 
fences; in exercise of police power, local gov- 
ernment can impose restrictions on maximum 
height of buildings and fences for purpose of 
securing adequate sunlight to promote public 
health in general. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


81. Signs and billboards. 


Library references 
C.J.S. Zoning and Land Planning §§ 25, 61. 


U.S.Cal. 1984. Visual assault on citizens 
of Los Angeles presented by an accumulation of 
signs posted on public property constituted a 
significant substantial evil within city’s power to 
prohibit. 

Members of City Council of City of Los 

Angeles v. Taxpayers for Vincent, 104 
S.Ct. 2118, 466 U.S. 789, 80 L.Ed.2d 772, 
on remand 738 F.2d 353. 


City’s esthetic interests were sufficiently 
substantial to justify content neutral, impartially 
administered prohibition against posting on 
public property of temporary signs of group of 


supporters of a political candidate. U.S.C.A. 
Const.Amend. 1. 

Members of City Council of City of Los 

Angeles v. Taxpayers for Vincent, 104 

S.Ct. 2118, 466 U.S. 789, 80 L.Ed.2d 772, 


on remand 738 F.2d 353. 


U.S.Cal. 1981. City could perceive bill- 
boards, by their very nature and wherever locat- 
ed and however constructed, as ‘‘esthetic 
harm.” U.S.C.A.Const. Amend. 1. 

Metromedia, Inc. v. City of San Diego, 101 
S.Ct. 2882, 453 U.S. 490, 69 L.Ed.2d 800, 
on remand 649 P.2d 902, 185 Cal.Rptr. 
260, 32 Cal.3d 180. 


In pursuing goals of esthetics and traffic 
safety, city could reasonably distinguish be- 
tween onsite and offsite advertising on same 
property, in view of fact that city could believe 
that offsite advertising presented more acute 
problem and that commercial enterprise as well 
as interested public had stronger interest in 
identifying place of business and advertising 
products or services available there than in 
using or leasing available space to advertise 
commercial enterprises located elsewhere. 
U.S.C.A.Const. Amend. 1. 

Metromedia, Inc. v. City of San Diego, 101 
S.Ct. 2882, 453 U.S. 490, 69 L.Ed.2d 800, 
on remand 649 P.2d 902, 185 Cal.Rptr. 
260, 32 Cal.3d 180. 


C.A.9 (Cal.) 1996. Billboard ordinance vi- 
olated First Amendment where person was re- 
quired to obtain permit before erecting off-site 
structure or sign and, although issuance of 
permit by city officials was subject to some 
objective criteria relating to locational and 
structural standards, city officials had discretion 
to deny permit on the basis of ambiguous and 
subjective reasons, such as that the sign would 
have harmful effect upon the health or welfare 
of the general public, or would be detrimental 
to the aesthetic quality of the community or the 
surrounding land uses. U.S.C.A. Const.Amend. 
1; Moreno Valley, Cal., Ordinance 133. 

Desert Outdoor Advertising, Inc. v. City of 
Moreno Valley, 103 F.3d 814, certiorari 
denied 118 S.Ct. 294, 522 U.S. 912, 139 
L.Ed.2d 227. 


City billboard ordinance could not be justi- 
fied on aesthetic or safety grounds where ordi- 
nance lacked any statement of purpose con- 
cerning those interests and city provided no 
evidence that the ordinance promoted those in- 
terests. U.S.C.A. Const.Amend. 1; Moreno 
Valley, Cal., Ordinance 133. 

Desert Outdoor Advertising, Inc. v. City of 
Moreno Valley, 103 F.3d 814, certiorari 
denied 118 S.Ct. 294, 522 U.S. 912, 139 
L.Ed.2d 227. 
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Billboard ordinance unconstitutionally im- 
posed greater restrictions upon noncommercial 
structures and signs than it did upon commer- 
cial structures and signs by allowing on-site 
structures and signs with commercial messages 
in any zone of the city without a permit, where- 
as off-site structures and signs could include 
both commercial structures and signs and non- 
commercial ‘‘political messages,’’ but were re- 
stricted to three zones and required a permit. 
U.S.C.A. Const.Amend. 1; Moreno Valley, Cal., 
Ordinance 133, §§ 19.2(a, e), 19.3. 

Desert Outdoor Advertising, Inc. v. City of 

Moreno Valley, 103 F.3d 814, certiorari 
denied 118 S.Ct. 294, 522 U.S. 912, 139 
L.Ed.2d 227. 


City’s regulation of noncommercial speech 
through billboard ordinance was content-based 
where it exempted certain noncommercial off- 
site structures and signs from the general zon- 
ing restriction for such signs by allowing official 
notices and directional or informational signs, 
including utility warning signs, thus requiring 
city officials to examine the content of noncom- 
mercial off-site structures and signs to deter- 
mine whether the exemption applied. U.S.C.A. 
Const.Amend. 1; Moreno Valley, Cal., Ordi- 
nance 133, § 19.2(d). 

Desert Outdoor Advertising, Inc. v. City of 
Moreno Valley, 103 F.3d 814, certiorari 
denied 118 S.Ct. 294, 522 U.S. 912, 139 
L.Ed.2d 227. 


Where, to invalidate constitutionally infirm 
parts of billboard ordinance, court was required 
to strike permit requirement, to strike definition 
and regulation of on-site commercial structures 
and signs which allowed only on-site commer- 
cial signs in any zone of the city, and to strike 
definition and restrictions on off-site noncom- 
mercial speech, including zoning limitations 
and the exemption, balance of ordinance could 
not function and severance was not possible. 
U.S.C.A. Const.Amend. 1; Moreno Valley, Cal., 
Ordinance 133. 

Desert Outdoor Advertising, Inc. v. City of 
Moreno Valley, 103 F.3d 814, certiorari 
denied 118 S.Ct. 294, 522 U.S. 912, 139 
L.Ed.2d 227. 


Cal. 1980. For purposes of determining 
whether ordinance was valid under police pow- 
er, ordinance eliminating billboards designed to 
be viewed from streets and highways reasonably 
related to traffic safety. 

Metromedia, Inc. v. City of San Diego, 610 

P.2d 407, 164 Cal.Rptr. 510, 26 Cal.3d 
848, probable jurisdiction noted 101 S.Ct. 
265, 449 U.S. 897, 66 L.Ed.2d 127, re- 
versed 101 S.Ct. 2882, 453 U.S. 490, 69 
L.Ed.2d 800, on remand 649 P.2d 902, 
185 Cal.Rptr. 260, 32 Cal.3d 180, certio- 
rari denied 101 S.Ct. 3158, 453 U.S. 922, 
69 L.Ed.2d 1004. 


Purpose of improving appearance of com- 
munity by elimination of billboards was within 
authority of city under police power. 

Metromedia, Inc. v. City of San Diego, 610 

P.2d 407, 164 Cal.Rptr. 510, 26 Cal.3d 
848, probable jurisdiction noted 101 S.Ct. 
265, 449 U.S. 897, 66 L.Ed.2d 127, re- 
versed 101 S.Ct. 2882, 453 U.S. 490, 69 
L.Ed.2d 800, on remand 649 P.2d 902, 
185 Cal.Rptr. 260, 32 Cal.3d 180, certio- 
rari denied 101 S.Ct. 3158, 453 U.S. 922, 
69 L.Ed.2d 1004. 


Fact that ordinance banning all off-site ad- 
vertising billboards prohibited completely busi- 
ness not found to be public nuisance did not 
render the ordinance, which reasonably related 
to public safety and welfare, invalid. 

Metromedia, Inc. v. City of San Diego, 610 

P.2d 407, 164 Cal.Rptr. 510, 26 Cal.3d 
848, probable jurisdiction noted 101 S.Ct. 
265; 449 U.S. 897, 66 L.Ed.2d 127, re- 
versed 101 S.Ct. 2882, 453 U.S. 490, 69 
L.Ed.2d 800, on remand 649 P.2d 902, 
185 Cal.Rptr. 260, 32 Cal.3d 180, certio- 
rari denied 101 S.Ct. 3158, 453 U.S. 922, 
69 L.Ed.2d 1004. 


Amortization period ranging from one to 
four years provided by ordinance banning all 
off-site advertising billboards and requiring re- 
moval of existing billboards following expiration 
of amortization period was not unreasonable on 
its face, and thus it did not deny due process of 
law. U.S.C.A.Const. Amend. 14. 

Metromedia, Inc. v. City of San Diego, 610 

P.2d 407, 164 Cal.Rptr. 510, 26 Cal.3d 
848, probable jurisdiction noted 101 S.Ct. 
265, 449 U.S. 897, 66 L.Ed.2d 127, re- 
versed 101 S.Ct. 2882, 453 U.S. 490, 69 
L.Ed.2d 800, on remand 649 P.2d 902, 
185 Cal.Rptr. 260, 32 Cal.3d 180, certio- 
rari denied 101 S.Ct. 3158, 453 U.S. 922, 
69 L.Ed.2d 1004. 


Where amortization period prescribed by 
ordinance banning all off-site advertising bill- 
boards and requiring removal of existing bill- 
boards following expiration of amortization 
period was reasonable period, fact that city ar- 
rived at such period by formula which did not 
include every one of relevant considerations 
did not render the ordinance unconstitutional. 
U.S.C.A.Const. Amend. 14. 

Metromedia, Inc. v. City of San Diego, 610 

P.2d 407, 164 Cal.Rptr. 510, 26 Cal.3d 
848, probable jurisdiction noted 101 S.Ct. 
265, 449 U.S. 897, 66 L.Ed.2d 127, re- 
versed 101 S.Ct. 2882, 453 U.S. 490, 69 
L.Ed.2d 800, on remand 649 P.2d 902, 
185 Cal.Rptr. 260, 32 Cal.3d 180, certio- 
rari denied 101 S.Ct. 3158, 453 U.S. 922, 
69 L.Ed.2d 1004. 
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Absent showing by billboard owners that 
amortization period provided under ordinance 
banning all off-site advertising billboards and 
requiring removal of existing billboards follow- 
ing expiration of amortization period was un- 
reasonably short as applied to any of owners’ 
billboards, the amortization period under the 
ordinance was not invalid as applied to any of 
the owners’ specific signs. 

Metromedia, Inc. v. City of San Diego, 610 

P.2d 407, 164 Cal.Rptr. 510, 26 Cal.3d 
848, probable jurisdiction noted 101 S.Ct. 
265, 449 U.S. 897, 66 L.Ed.2d 127, re- 
versed 101 S.Ct. 2882, 453 U.S. 490, 69 
L.Ed.2d 800, on remand 649 P.2d 902, 
185 Cal.Rptr. 260, 32 Cal.3d 180, certio- 
rari denied 101 S.Ct. 3158, 453 U.S. 922, 
69 L.Ed.2d 1004. 


Cal. 1973. Word “‘signs’’ in statute permit- 
ting municipal regulation of potential nuisances 
arising from the proximity of various types of 
outdoor advertising to streets, buildings and 
other public places reasonably may be con- 
strued to include sign-board structures them- 
selves. West’s Ann.Gov.Code, § 38774. 

City of Escondido v. Desert Outdoor Adver- 

tising, Inc., 505 P.2d 1012, 106 Cal.Rptr. 
172, 8 Cal.3d 785, certiorari denied 94 
S.C, Sei, ZA OMS, evel, NS) Wake Xal voy 


Statute permitting municipal regulation of 
potential nuisances arising from proximity of 
various types of outdoor advertising to streets, 
buildings and other public places was an ex- 
ception to general provisions of statute autho- 
rizing legislative body to adopt ordinances reg- 
ulating location of buildings and “‘structures’’ 
and constituting authority of cities to enact 
comprehensive zoning ordinances generally, 
and city’s ordinance regulating placement of 
signs and billboards along freeways was not 
required to be enacted in accordance with the 
zoning ordinance procedures. West's Ann.Gov. 
Code, 8§ 38771, 38774, 65000 et seq.; West's 
Ann.Const. art. 11, § 7. 

City of Escondido v. Desert Outdoor Adver- 

tising, Inc., 505 P.2d 1012, 106 Cal.Rptr. 
172, 8 Cal.3d 785, certiorari denied 94 
SHG, BN, AN NOLS, web) Sie) WE Tele Nal Toye 


Cal.App. 1 Dist. 1987. On-site sign ordi- 
nance which allowed the owner of property to 
choose the type of sign he wished to place on 
his property did not unconstitutionally under- 
mine city’s interest in traffic safety or aesthetics 
where other regulations restricted number and 
place of such signs. 

City of Salinas v. Ryan Outdoor Advertising, 

Inc., 234 Cal.Rptr. 619, 189 Cal.App.3d 
416. 


On-site sign regulation was not rendered 
invalid by its failure to define commercial and 
noncommercial speech. 

City of Salinas v. Ryan Outdoor Advertising, 

Inc., 234 Cal.Rptr. 619, 189 Cal.App.3d 
416. 


On-site sign regulation was not rendered 
unconstitutional by giving preferential treat- 
ment to property owners or their lessees. 

City of Salinas v. Ryan Outdoor Advertising, 

Inc., 234 Cal.Rptr. 619, 189 Cal.App.3d 
416. 


Allowing property owners more discretion 
regarding placement of noncommercial signs on 
property, than a nonproperty owner seeking to 
place noncommercial sign on another person's 
property with owner’s permission, did not ren- 
der on-site sign ordinance invalid. 

City of Salinas v. Ryan Outdoor Advertising, 

Inc., 234 Cal.Rptr. 619, 189 Cal.App.3d 
416. 


City ordinance restricting off-site commer- 
cial signs to general commercial zoning dis- 
tricts, which allegedly unduly restricted sign 
owner’s right to place greater number of bill- 
boards in more convenient areas, was not un- 
constitutional. U.S.C.A. Const.Amend. 1. 

City of Salinas v. Ryan Outdoor Advertising, 

Inc., 234 Cal.Rptr. 619, 189 Cal.App.3d 
416. 


Cal.App. 1 Dist. 1981. City ordinance un- 
der which sign posting on public property was 
prohibited but sign posting on private property 
was permissible with consent of owner of prop- 


erty was constitutionally permissible. 
U.S.C.A.Const. Amend. 1; West's Ann.Const. 
Ati tapes 


Sussli v. City of San Mateo, 173 Cal.Rptr. 
781, 120 Cal.App.3d 1, certiorari denied 
102 S.Ct. 643, 454 U.S. 1085, 70 L.Ed.2d 
621. 


Cal.App. 1 Dist. 1963. Ordinance prohibit- 
ing erection and maintenance of any sign pro- 
jecting more than 24 inches from building or 
extending more than 14 inches over public way 
was not unconstitutional as unreasonable. 
West's Ann.Gov.Code, § 38774; West’s Ann. 
Constvart, 11, $6. 

McMahan’s Furniture Co. v. City of Pacific 

Grove, 33 Cal.Rptr. 476, 219 Cal.App.2d 
Way 


Cal.App. 1 Dist. 1962. County ordinance 
provision prohibiting future construction of off- 
site advertising signs in unclassified district was 
valid. 

National Advertising Co. v. Monterey Coun- 

ty, 27 Cal.Rptr. 136, 211 Cal.App.2d 375. 


County zoning ordinance provision requir- 
ing removal after five years of off-site advertis- 
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ing structures which thereunder became non- 

conforming uses was valid with respect to those 

zoning districts the character of and permitted 

uses in which were specified in ordinance but 
was invalid as to unclassified districts. 

National Advertising Co. v. Monterey Coun- 

ty, 27 Cal.Rptr. 136, 211 Cal.App.2d 375. 


Cal.App. 2 Dist. 1997. Sign ordinance 
which generally prohibited freestanding or pole 
signs, but permitted numerous types of shorter 
freestanding or pole signs, including commer- 
cial signs, regulated signs based on their height 
and size, and therefore was within ambit of 
provision of Business and Professions Code re- 
lating to height or size as basis for removal of 
on-premises advertising displays. West's Ann. 
Cal.Bus. & Prof.Code § 5499; Agoura Hills, 
Cal., Municipal Code, § 9655. 

Denny's, Inc. v. City of Agoura Hills, 66 

Cal.Rptr.2d 382, 56 Cal.App.4th 1312. 


Cal.App. 2 Dist. 1967. Under Outdoor Ad- 
vertising Act, local governments may regulate 
billboards by zoning laws. West’s Ann.Bus. & 
Prof.Code, § 5227. 

Santa Barbara County v. Purcell, Inc., 59 

Cal.Rptr. 345, 251 Cal.App.2d 169. 


Cal.App. 2 Dist. 1964. Exceptions permit- 
ted under an ordinance proscribing advertising 
signs in a residentially zoned area of a name or 
identification sign of limited size and of a limit- 
ed size sign advertising leasing, rental or sale of 
property on which it is erected were reasonable 
and nondiscriminatory and did not render the 
ordinance invalid. 

Burk v. Municipal Court of Whittier Judi- 

cial Dist., Los Angeles County, 40 Cal. 
Rptr. 425, 229 Cal.App.2d 696. 


Ordinance proscribing erection of advertis- 
ing signs in residentially zoned areas, and in 
particular proscribing erection of for rent or for 
sale signs by realty brokers who had placed on 
their signs the names of their realty companies 
and either telephone numbers or addresses, or 
both, was valid as a lawful exercise of municipal 
police power to zone property and to protect 
residential property from encroachment of com- 
mercial activities. 

Burk v. Municipal Court of Whittier Judi- 

cial Dist., Los Angeles County, 40 Cal. 
Rptr. 425, 229 Cal.App.2d 696. 


Cal.App. 2 Dist. 1963. Ordinances limiting 
billboards were not unconstitutional prohibition 
of businesses of billboard owners, where ordi- 
“nances merely regulated their use of rooftops 
and required elimination of nonconforming use 
formerly permitted in certain zones. 

Metromedia, Inc. v. City of Pasadena, 30 

Cal.Rptr. 731, 216 Cal.App.2d 270, ap- 
peal dismissed 84 S.Ct. 636, 376 U.S. 
186, 11 L.Ed.2d 602. 


That is city expanded it became increasing- 
ly difficult for owners of billboards to find 
ground sites that were visible to sufficiently 
large surrounding area and that as values of 
properties increased it became more difficult for 
them to compete economically in obtaining 
such sites from other potential commercial 
users were not grounds for declaring unconsti- 
tutional otherwise valid zoning ordinances regu- 
lating use of billboards on rooftops. 

Metromedia, Inc. v. City of Pasadena, 30 

Cal.Rptr. 731, 216 Cal.App.2d 270, ap- 
peal dismissed 84 S.Ct. 636, 376 U.S. 
186, 11 L.Ed.2d 602. 


Ordinances separately classifying point-of- 
sale and non-point-of-sale advertising signs by 
prohibiting erection upon any building of roof 
signs except those bearing name of building or 
person occupying building and requiring that 
all signs be integral part of building were not 
unreasonable, arbitrary, confiscatory or dis- 
criminatory. 

Metromedia, Inc. v. City of Pasadena, 30 

Cal.Rptr. 731, 216 Cal.App.2d 270, ap- 
peal dismissed 84 S.Ct. 636, 376 U.S. 
186, 11 L.Ed.2d 602. 


Uniformity or symmetry with respect to 
regulation of billboards was not required where 
activities of billboard owners were not being 
prohibited but only regulated in manner found 
reasonably essential to protect public interest. 

Metromedia, Inc. v. City of Pasadena, 30 

Cal.Rptr. 731, 216 Cal.App.2d 270, ap- 
peal dismissed 84 S.Ct. 636, 376 U.S. 
186, 11 L.Ed.2d 602. 


Cal.App. 3 Dist. 1991. Regional planning 
agency's sign ordinance did not impermissibly 
prohibit property owners from displaying non- 
commercial messages on their property. 
U.S.C.A. Const.Amend. 5; West’s Ann.Cal.Gov. 
Code §§ 66800, 66801. 

Tahoe Regional Planning Agency v. King, 

285 Cal.Rptr. 335, 233 Cal.App.3d 1365, 
rehearing denied, and review denied. 


Provision of regional planning agency’s 
sign ordinance, which created exception for 
temporary political signs in violation of First 
Amendment, could be severed from remainder 
of ordinance, which prohibited only off-premis- 
es commercial signs. U.S.C.A. Const.Amend. 5; 
West's Ann.Cal.Gov.Code §§ 66800, 66801. 

Tahoe Regional Planning Agency v. King, 

285 Cal.Rptr. 335, 233 Cal.App.3d 1365, 
rehearing denied, and review denied. 


Cal.App. 4 Dist. 1982. Size, location and 
other physical attributes of on-premises busi- 
ness signs may be regulated in the interest of 
public safety and aesthetics, although there is 
no authority which allows prohibition of a no- 
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noffensive name simply because the name may 
attract undesirable clientele. 
Kuhns v. Board of Supervisors, 181 Cal. 
Rptr. 1, 128 Cal.App.3d 369. 


Cal.App. 4 Dist. 1979. Reasonable regula- 
tion of signs and billboards constitutes a valid 
exercise of police power. 

United Business Com. v. City of San Diego, 

154 Cal.Rptr. 263, 91 Cal.App.3d 156. 


Subsequent ordinance exempting buildings 
and structures used exclusively for religious 
purposes from sign inventory fee, which was 
imposed pursuant to “‘on-premises’’ sign ordi- 
nance, did not establish that sign ordinance was 
enacted as a revenue-bearing measure, rather 
than a regulatory measure. 

United Business Com. v. City of San Diego, 

154 Cal.Rptr. 263, 91 Cal.App.3d 156. 


City’s power to impose sign inventory fee 
was not dependent upon specific authorization 
in its charter. 

United Business Com. v. City of San Diego, 

154 Cal.Rptr. 263, 91 Cal.App.3d 156. 


Ordinance which was adopted subsequent 
to original “‘on-premises’’ sign ordinance and 
which expressly repealed original ordinance, 
constituted a substantial reenactment and con- 
tinuation of original ordinance; thus, subse- 
quent ordinance did not constitute an improper 
attempt to recover retroactively expenditures 
made under original ordinance. 

United Business Com. v. City of San Diego, 

154 Cal.Rptr. 263, 91 Cal.App.3d 156. 


Section of ‘‘on-premises’”’ sign ordinance 
providing for field-fabricated sign inspection fee 
and “‘catch-all” section, which was applicable 
only where no inspection had been made, were 
clear and unambiguous and not unconstitution- 
al. 

United Business Com. v. City of San Diego, 

154 Cal.Rptr. 263, 91 Cal.App.3d 156. 


Cal.App. 4 Dist. 1973. Provision of zoning 
ordinance prescribing size, location and content 
of signs in architecturally controlled district did 
not deprive property owners in area of right to 
use signs and was a proper exercise of police 
power. 

Bohannan v. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Provision of zoning ordinance prescribing 
maximum size for signs in historic district and 
permitting larger sign if it was a sign which was 
in use during period when historic sites in 
district were built did not create a constitution- 
ally proscribed arbitrary and unreasonable clas- 
sification. 

Bohannan v. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Resolution provision which approved crite- 
ria for signs, which was incorporated in zoning 
ordinance by reference and which provided 
architectural control board’s approval of signs 
was to be given only if signs conformed to 
criteria set forth in zoning ordinance and also 
conformed in size and design to character of 
historic district did not nullify any specific or 
definite standards found elsewhere in rules and 
regulations set forth in resolution. 

Bohannan vy. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Cal.App. 4 Dist. 1971. Reasonable regula- 
tion of signs and billboards constitutes a valid 
exercise of police power. West’s Ann.Gov. 
Code, § 38774; West’s Ann.Const. art. 11, § 11. 

Carlin v. City of Palm Springs, 92 Cal.Rptr. 

535, 14 Cal.App.3d 706. 


Size, location, and other physical attributes 
of signs may be regulated in interest of public 
safety. West's Ann.Gov.Code, § 38774; West's 
Ann.Const. art. 11, § 11. 

Carlin v. City of Palm Springs, 92 Cal.Rptr. 

535, 14 Cal.App.3d 706. 


Number of signs which may be posted, 
affixed or installed by a landowner or occupier 
may be _ limited. West's Ann.Gov.Code, 
§ 38774; West’s Ann.Const. art. 11, § 11. 

Carlin v. City of Palm Springs, 92 Cal.Rptr. 

535, 14 Cal.App.3d 706. 


Signs used to advertise prices, which may 
tend to deceive, are subject to police power. 
West's Ann.Gov.Code, § 38774; West’s Ann. 
Const. art. 11, § 11. 

Carlin v. City of Palm Springs, 92 Cal.Rptr. 

535, 14 Cal.App.3d 706. 


Notwithstanding government’s power to 
regulate signs, classification of advertising signs 
must not be arbitrarily made for mere purpose 
of classification, but must be based upon some 
distinction, natural, intrinsic or constitutional, 
which suggests a reason for, and justifies, par- 
ticular legislation. West's Ann.Gov.Code, 
§ 38774; West's Ann.Const. art. 11, § 11. 

Carlin v. City of Palm Springs, 92 Cal.Rptr. 

535, 14 Cal.App.3d 706. 


Authority to conduct a business carries with 
it the right to maintain a business sign on the 
premises, subject to reasonable regulation by 
government. West's Ann.Gov.Code, § 38774; 
West's Ann.Const. art. 11, § 11. 

Carlin v. City of Palm Springs, 92 Cal.Rptr. 

535, 14 Cal.App.3d 706. 


While there was authority that city’s police 
power did not include power to legislate solely 
on aesthetic grounds, it was not necessary to 
decide whether city’s regulation of rate signs 
could be upheld solely for reasons of good taste, 
inasmuch as record reflected that there was not 
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necessarily any difference whatsoever between a 
business sign classified as a “rate sign’ and a 
business sign characterized as a ‘‘non-rate 
sign.’’ West's Ann.Gov.Code, § 38774; West's 
Ann.Const. art. 11, § 11. 
Carlin v. City of Palm Springs, 92 Cal.Rptr. 
535, 14 Cal.App.3d 706. 


A sign advertising rates is not aesthetically 
distinguishable for purpose of regulation by 
police power from a sign advertising various 
aspects of a motel’s services or conveniences. 
West's Ann.Gov.Code, § 38774; West's Ann. 
Const. art. 11, § 11. 

Carlin v. City of Palm Springs, 92 Cal.Rptr. 

535, 14 Cal.App.3d 706. 


Municipal sign ordinance containing inval- 
id classification between rate and nonrate signs 
could not be justified on basis of fact that rate 
signs were necessarily deceptive or fraudulent 
in nature, where misrepresentation of prices or 
false advertising of rates was not an issue in 
case. West's Ann.Gov.Code, § 38774; West’s 
Ann.Const. art. 11, § 11. 

Carlin v. City of Palm Springs, 92 Cal.Rptr. 

535, 14 Cal.App.3d 706. 


Cal.App. 4 Dist. 1967. Where county ordi- 
nance banning billboards adjacent to freeways 
in designated zones was based on aesthetic 
considerations and also economic advantage to 
area, it was a proper exercise of the police 
power. U.S.C.A.Const. Amend. 14; West’s Ann. 
Const. art. 1, § 13. 

Desert Outdoor Advertising v. San Bernar- 
dino County, 63 Cal.Rptr. 543, 255 Cal. 
App.2d 765, appeal dismissed 89 S.Ct. 45, 
393 USS, 27 Bad 10: 


Rule invalidating ordinances which require 
removal of advertising signs in holding zones 
was inapplicable to county ordinance which 
assigned particular uses to zones from which it 
required removal of billboards. 

Desert Outdoor Advertising v. San Bernar- 
dino County, 63 Cal.Rptr. 543, 255 Cal. 
App.2d 765, appeal dismissed 89 S.Ct. 45, 
393 U.S. 8, 21 L.Ed.2d 10. 


Cal.App. 5 Dist. 1991. Provision of munic- 
ipal zoning ordinance enabling city’s director of 
development to assure that signs are compatible 
with their surroundings and to determine com- 
patibility was not unconstitutional delegation of 
authority from city council. 

Rodriguez v. Solis, 2 Cal.Rptr.2d 50, |! 

Cal.App.4th 495, review denied. 


Aesthetic purposes alone can justify asser- 
tion of police power to ban billboards, despite 
First Amendment interests at issue. U.S.C.A. 
Const.Amend. 1. 

Rodriguez v. Solis, 2 Cal.Rptr.2d 50, |! 

Cal.App.4th 495, review denied. 


Provision of municipal zoning ordinance 
requiring that signs be compatible with their 
surroundings, and application of provision to 
restrict erection of on-site business signs orient- 
ed toward landscaped freeway, did not violate 
First Amendment. U.S.C.A. Const.Amend. 1. 

Rodriguez v. Solis, 2 Cal.Rptr.2d 50, 1 

Cal.App.4th 495, review denied. 


Atty.Gen. 1987. Section 556 of the Penal 
Code, prohibiting advertising on public proper- 
ty, is applicable only to commercial advertising 
and does not apply to campaign signs of candi- 
dates for public office. West’s Ann.Cal.Penal 
Code § 556. 

70 Op.Atty.Gen. 296, Dec. 22, 1987. 


Atty.Gen. 1967. Provisions of the outdoor 
advertising act are applicable to the erection of 
signs or structures relating to political cam- 
paigns; and the director of the department of 
public works is chargeable with the enforce- 
ment of the Act, and the removal of signs found 
to be in violation is entrusted to him and his 
authorized agents. Bus. & Prof.C. §§ 5215, 
aol) 03455325, 

67-124, 50 Op.Atty.Gen. 3. 


Law Rev. 1981. The media win the bill- 
board battle, but metro wins the war: Metrome- 
dia, Inc. v. City of San Diego. 

15 U.C.D.Law Rev. 493. 


Law Rev. 1981. Metromedia, Inc. v. City 
of San Diego: Constitutionality of billboard reg- 
ulation. 

GSC Re WO2T. 


Law Rev. 1981. 
posters. 
SO West ot. Unlixe 7a: 


Prohibition of political 


Law Rev. 1979. Billboard control. 
30 Hast. loo re 


Law Rev. 1958. Consideration of zoning 
with respect to billboards along highways. 
46 C.L.R. 812. 


82. Stables and keeping of animals. 


Library references 
C.J.S. Zoning and Land Planning § 25. 


C.A.9 (Cal.) 1987. Property owner failed 
to show that there were no available beneficial 
uses under county's general plan and land use 
ordinance, so that county’s land use restrictions 
did not accomplish unconstitutional taking; 
property owner failed to show that dude ranch 
in combination with other uses, other than 
working ranch, was not economically viable and 
availability of both variance under land use 
ordinance and of additional special uses sug- 
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gested that there were other economically bene- 
ficial uses not expressly included in ordinance. 
Lake Nacimiento Ranch Co. v. San Luis 
Obispo County, 841 F.2d 872, certiorari 
denied 109 S.Ct. 79, 488 U.S. 827, 102 
Edda: 


Cal.App. 4 Dist. 1954. A county zoning or- 
dinance declaring the keeping and maintenance 
of more than five hogs on land in limited 
manufacturing district or zone a public nui- 
sance was a valid exercise of county’s legislative 
power under section of Constitution authorizing 
counties to make and enforce therein all local, 
police, sanitary and other regulations not in 
conflict with general laws. West's Ann.Gov. 
Code, 88 65090 et seq., 65300, 65301, 65464; 
West’s Ann.Const. art. 11, § 11. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


A county zoning ordinance, declaring the 
keeping and maintenance of more than five 
hogs on land in limited manufacturing district 
or zone a public nuisance, is not invalid, if 
construed to support injunction against such 
use of land, as in conflict with statute providing 
that no commercial or manufacturing use ex- 
pressly permitted shall be deemed a nuisance 
without evidence of employment of unnecessary 
and injurious methods of operation. West's 
Ann.Code Civ.Proc. § 73 1a. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


¢=83. Trailer parks or camps. 


Library references 
C.J.S. Zoning and Land Planning 8§ 25, 62. 


Atty.Gen. 1970. Trailer park operated by 
the Las Tablas Hunting Club in San Luis Obispo 
County must comply with applicable mobile- 
home park laws and regulations and there are 
no exemptions. 

69-264, 53 Op.Atty.Gen. 38. 


Atty.Gen. 1963. Sections of city ordinance 
regulating mobilehome parks which prescribe 
standards of lot, yard and park area, landscap- 
ing, walls or enclosures, vehicle parking and 
access to the parks are deemed valid as well as 
sections regulating those aspects of mobilehome 
park construction or operation not applicable to 
provisions of state statute; however, sections of 
ordinance attempting to regulate aspects of mo- 
bilehome park construction and _ operation 
which are applicable to provisions of statute are 
invalid. 

62-87, 41 Op.Atty.Gen. 28. 


Atty.Gen. 1963. City may regulate the 
minimum lot size in a mobilehome park even if 
it has the effect of reducing the occupied area of 
each lot below the maximum otherwise allowed 


under Health & S.C. § 18010. Health & S.C. 
§ 18276. 
62-87, 41 Op.Atty.Gen. 28. 


€=84. Nonconforming use. 


Library references 
C.J.S. Zoning and Land Planning 8§ 25, 64. 


C.A.9 (Cal.) 1985. Burden on _ existing 
businesses determines whether an amortization 
period in a zoning ordinance is reasonable; 
where a business is permitted to continue oper- 
ations but with different products, a shorter 


period may be sufficient. 
Ebel v. City of Corona, 767 F.2d 635. 


In light of five-year length of plaintiff's 
lease and financial investment she made in her 
adult bookstore, 60-day amortization period in 
adult-use zoning ordinance which regulated lo- 
cation of adult bookstores and similar business, 
was unreasonable. 

Ebel v. City of Corona, 767 F.2d 635. 


C.A.9 (Cal.) 1985. Law permits restric- 
tions on ability to repair nonconforming struc- 
tures as means of gradually eliminating noncon- 
forming uses. 

People of State of Cal. ex rel. Van De Kamp 

v. Tahoe Regional Planning Agency, 766 
F.2d 1319, opinion amended 775 F.2d 
998. 


Cal. 1970. In determining whether amor- 
tization period prescribed by zoning legislation 
which provides for eventual discontinuance of 
nonconforming uses is reasonable and commen- 
surate with investment involved and so may 
validly apply to particular property and use at 
issue, each case must be determined on its own 
facts. 

National Advertising Co. v. County of Mon- 
terey, 464 P.2d 33, 83 Cal.Rptr. 577, 1 
Cal.3d 875, certiorari denied 90 S.Ct. 
1869, 398 U.S. 946, 26 L.Ed.2d 286. 


County zoning ordinance providing that all 
billboards in certain district should be removed 
entirely within one year from date property was 
reclassified could not be defeated with respect 
to 31 billboards, which had already been fully 
amortized, though billboards had been repaired 
to such an extent that they had many years of 
useful life remaining. 

National Advertising Co. v. County of Mon- 
terey, 464 P.2d 33, 83 Cal.Rptr. 577, 1 
Cal.3d 875, certiorari denied 90 S.Ct. 
1869), 398 U.S. 946, 26 L-Ed.2d 286. 


With respect to 11 billboards, which had 
not yet fully amortized, removal under county 
zoning ordinance should await expiration of a 
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reasonable amortization period in order to per- 
mit billboard company to recover original cost. 
National Advertising Co. v. County of Mon- 
terey, 464 P.2d 33, 83 Cal.Rptr. 577, 1 
Cal.3d 875, certiorari denied 90 S.Ct. 

1869, 398 U.S. 946, 26 L.Ed.2d 286. 


Fact that removal costs of billboards aver- 
aged $139 for a billboard did not demonstrate 
that county zoning ordinance relating to remov- 
al of billboards was arbitrary or unreasonable. 

National Advertising Co. v. County of Mon- 

terey, 464 P.2d 33, 83 Cal.Rptr. 577, 1 
Cal.3d 875, certiorari denied 90 S.Ct. 
1869, 398 U.S. 946, 26 L.Ed.2d 286. 


Cal. 1953. City ordinance which expressly 
permitted operation of existing oil wells as non- 
conforming use, and which permitted redrilling 
of existing wells to present level to improve 
their production, but which forbade drilling of 
new wells or redrilling of old wells to depths 
beyond present level, was not void as to oil 
company having nonconforming use. 

Beverly Oil Co. v. City of Los Angeles, 254 

P.2d 865, 40 Cal.2d 552. 


Cal. 1951. A provision of zoning ordi- 
nance that existing lawful non-conforming use 
of land at time of passage of ordinance may be 
continued is valid. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 


Cal.App. 1 Dist. 1987. If lawful preexisting 
use of property is shown to be danger to public 
health, safety, or general welfare, county may 
by zoning ordinance prohibit continuation of 
the offending activities. 

City of Ukiah v. County of Mendocino, 241 

Cal.Rptr. 585, 196 Cal.App.3d 47, review 
denied. 


Cal.App. 1 Dist. 1962. Zoning legislation 
compelling discontinuance of existing uses is 
valid only if period of amortization is reason- 
able. 

National Advertising Co. v. Monterey Coun- 

ty, 27 Cal.Rptr. 136, 211 Cal.App.2d 375. 


Cal.App. 2 Dist. 1983. Zoning ordinances 
may validly provide for eventual termination of 
nonconforming property uses without compen- 
sation that the ordinance provides for a reason- 
able amortization. 

City of Whittier v. Walnut Properties, Inc., 

197 Cal.Rptr. 127, 149 Cal.App.3d 633. 


Cal.App. 2 Dist. 1956. Where property of 
plaintiffs on which industrial operations were 
carried on as permitted as a nonconforming use 
to a zoning ordinance, was immediately adja- 
cent to an industrial zone and in the immediate 
future, there would be a large industrial estab- 
lishment in the zone adjoining the property, 
zoning ordinance if construed to deny plaintiffs, 


a right to continue the present industrial use of 
their property, would be arbitrary and unrea- 
sonable. 
Endara v. City of Culver City, 294 P.2d 
1003, 140 Cal.App.2d 33. 


Cal.App. 2 Dist. 1954. City zoning ordi- 
nance requiring discontinuance of nonconform- 
ing uses of land in city within five year period 
and discontinuance of nonconforming commer- 
cial and industrial uses of residential buildings 
in residential zones within the same five year 
period, was a constitutional exercise of the 
police power insofar as it required discontinu- 
ance of wholesale and retail plumbing business, 
which had been established prior to enactment 
of ordinance, in residence district, and was not 
clearly arbitrary or unreasonable, and did not 
constitutionally impair property rights of own- 
ers. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Cal.App. 3 Dist. 1994. Landowners have 
no vested right in existing or anticipated zoning 
regulations and, thus, mere fact that prior exist- 
ing users of land escape regulation does not 
compel invalidation of land use regulation. 

Tahoe Keys Property Owners’ Assn. v. State 

Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass’n v. California 
State Water Resources Control Bd., 115 
S.Ct a4 8p ols Urs, 980, 1300 Bae des ou. 


Cal.App. 4 Dist. 1982. Zoning legislation 
may validly provide for eventual termination of 
nonconforming property uses without compen- 
sation if it provides reasonable amortization 
period commensurate with investment involved. 

Castner v. City of Oakland, 180 Cal.Rptr. 

682, 129 Cal.App.3d 94. 


Cal.App. 4 Dist. 1973. Whether amortiza- 
tion period established in zoning ordinance is 
reasonable depends upon particular property in 
use in issue. 

Bohannan v. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Cal.App. 4 Dist. 1956. Zoning legislation 
looks to the future and may effect the eventual 
liquidation of nonconforming uses providing the 
method of operation is not unreasonable or 
arbitrary and to this end provisions which pre- 
clude the extension or enlargement of such uses 
forbid resumption of a use when terminated or 
provide a reasonable time within which the use 
must cease are proper as a valid exercise of the 
police power. 

City of La Mesa v. Tweed & Gambrell 

Planing Mill, 304 P.2d 803, 146 Cal. 
App.2d 762. 
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Where the city of La Mesa, in order to effect 
a comprehensive zoning plan which would per- 
mit only a residential use of defendants’ land 
during an interim period awaiting creation of a 
civic center thereon, by an ordinance, required 
defendants within five years to liquidate their 
investment in a planing mill which had an 
estimated remaining twenty-one years of eco- 
nomic life, and such property was bordered on 
one side by a railroad track and on three sides 
by industrial and commercial businesses, ordi- 
nance requiring such liquidation under such 
circumstances was unreasonable and arbitrary. 
City of La Mesa v. Tweed & Gambrell 
Planing Mill, 304 P.2d 803, 146 Cal. 
App.2d 762. 


Law Rev. 1975. A suggested means of de- 
termining the proper amortization period for 
nonconforming structures. 

27 Stan.L.Rev. 1325. 


Law Rev. 1966. Elimination of noncon- 
forming use by amortization: Municipal ordi- 
nance unconstitutional as a taking without just 
compensation. 

3 San Diego L.Rev. 104. 


Law Rev. 1955. Validity of elimination of 
nonconforming uses by amortization. 
PD WAC HILIN ILE IR, ZS)5). 


<=85. Density of population. 


Library references 
C.J.S. Zoning and Land Planning §§ 25, 46. 


C.A.9 (Cal.) 1988. Zoning density require- 
ments adopted by county for ranching and agri- 
cultural area, which allowed only one residence 
for every 60 acres of land but allowed developer 
to acquire other property owners’ development 
rights, was rationally related to preservation of 
agriculture in area and did not violate develop- 
er’s substantive due process rights. U.S.C.A. 
Const.Amend. 14. 

Barancik v. County of Marin, 872 F.2d 834, 

certiorari denied 110 S.Ct. 242, 493 U.S. 
894, 107 L.Ed.2d 193. 


C.A.9 (Cal.) 1975. City plan which fixed 
housing development growth rate at 500 dwell- 
ing units per year, which required building 
permits to be divided evenly between west and 
east sections of city and between single-family 
dwellings and multiple residential units, which 
positioned a 200-foot wide “green belt’? around 
city to serve as boundary for urban expansion 
and which was enacted to preserve city’s small 
town character, its open spaces and low density 
of population and to provide for orderly pace of 
growth was reasonable exercise of city’s police 


power and not violative of due process. 
U.S.C.A.Const. Amend. 14. 
Construction Industry Ass’n of Sonoma 
County v. City of Petaluma, 522 F.2d 897, 
certiorari denied 96 S.Ct. 1148, 424 U.S. 


934, 47 L.Ed.2d 342. 


E.D.Cal. 1984. A state’s desire to protect 
its citizenry from ill effects of urbanization is an 
appropriate one, justifying open space zoning 
and legislation. West's Ann.Cal.Gov.Code 
§ 65560 et seq. 

Furey v. City of Sacramento, 592 F.Supp. 

463, affirmed 780 F.2d 1448. 


N.D.Cal. 1980. ‘‘General plan” promulgat- 
ed by city which restricted use to which devel- 
oper’s land could be put by, inter alia, restrict- 
ing residential density was within proper scope 
of city’s police power and substantially ad- 
vanced legitimate goal of stemming urban en- 
croachment on open space. U.S.C.A.Const. 
Amends. 5, 14. 

Oceanic California, Inc. v. City of San Jose, 

497 F.Supp. 962. 


N.D.Cal. 1974. Zoning regulation which 
has as its purpose the exclusion of additional 
residents in any degree is not supported by 
compelling governmental interest or within 
public welfare. 

Construction Industry Ass’n of Sonoma 

County v. City of Petaluma, 375 F.Supp. 
574, reversed 522 F.2d 897, certiorari 
denied 96 S.Ct. 1148, 424 U.S. 934, 47 
L.Ed.2d 342. 


N.D.Cal. 1971. Zoning ordinance which 
regulated housing density in certain hilly and 
mountainous area of city in order to facilitate 
the orderly and creative development of such 
area and to preserve and enhance the natural 
amenities was not invalid on the ground that it 
precluded development of low cost housing in 
district covered by ordinance or prevented low 
income families from living there where ordi- 
nance did not, by express purpose, by its admin- 
istration or otherwise, discriminate on racial or 
income grounds and in nowise precluded devel- 
opment of low cost housing in full conformity 
with policies of National Housing Act of 1937. 
Civil Rights Act of 1968, § 801 et seq., 42 
U.S.C.A. § 3601 et seq. 

Confederacion de la Raza Unida v. City of 

Morgan Hill, 324 F.Supp. 895. 


N.D.Cal. 1970. Zoning laws may properly 
control population density within given neigh- 
borhoods, and that consideration alone might 
justify a zoning ordinance limiting the number 
of unrelated persons permitted to live in ‘‘sin- 
gle-family residential”’ structures. 
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U.S.C.A.Const. Amend. 14; West's Ann.Cal.Gov. 
Code, § 65850. 

Palo Alto Tenants Union v. Morgan, 321 
F.Supp. 908, affirmed 487 F.2d 883, cer- 
tiorari denied 94 S.Ct. 2608, 417 U.S. 
910, 41 L.Ed.2d 214. 


Cal.App. 1 Dist. 1971. Intensity of land 
use is a valid city concern and relates to both 
health and safety factors and to proper zoning 
practice. West's Ann.Gov.Code, § 65850(c). 

Van Sicklen v. Browne, 92 Cal.Rptr. 786, 

15 Cal.App.3d 122. 


Cal.App. 4 Dist. 1981. Prevention of over- 
crowding may be a legitimate zoning goal. 
City of Chula Vista v. Pagard, 171 Cal.Rptr. 
738, 115 Cal.App.3d 785. 


Municipality could enact a properly drawn 
ordinance regulating number of occupants to 
prevent overcrowding, minimize traffic and 
parking condition, and avoid undue financial 
burden on municipality’s school system. 

City of Chula Vista v. Pagard, 171 Cal.Rptr. 

738, 115 Cal.App.3d 785. 


Ordinance authorizing group residences in 
R-3 zones based upon conditional use permit 
renewable every three years and which further 
regulated and limited ‘‘group residences,” al- 
though relevant and rationally related to control 
of noise, traffic and parking congestion, ad- 
dressed problem of overcrowding by tying maxi- 
mum permissible occupancy by unrelated per- 
sons to the number of separate dwellings which 
would be allowed on such a lot under R-3 
regulations and, thus, was invalid and unen- 
forceable. 

City of Chula Vista v. Pagard, 171 Cal.Rptr. 

738, 115 Cal.App.3d 785. 


City could, by properly drawn ordinance, 
regulate number of occupants to prevent over- 
crowding, minimize parking and traffic conges- 
tion, to forestall overburdening of its waste and 
sewage disposal systems and to avoid undue 
financial burden on its school system and other 
public use facilities within the community and 
such appropriately drawn ordinance could and 
should address population density problem di- 
rectly by tying maximum permissible occupancy 
in a dwelling to objective standards such as 
across-the-board minimum floor space per per- 
son requirement, person per quantum of open 
space, persons per a bedroom or a bathroom, or 
any other generally accepted standard which 
defines ‘‘overcrowding.”’ 

City of Chula Vista v. Pagard, 171 Cal.Rptr. 

738, 115 Cal.App.3d 785. 


Cal.App. 5 Dist. 1982. Within purview of 
Government Code provision requiring general 
plan to include standards of “population densi- 
ty,” “population density” refers to numbers of 
people in given area and not to dwelling units 


per acre, unless basis for correlation between 
measure of dwelling units per acre and num- 
bers of people is set forth explicitly in plan. 
West's Ann.Cal.Gov.Code § 65302. 
Twain Harte Homeowners Assn. v. County 
of Tuolumne, 188 Cal.Rptr. 233, 138 Cal. 
App.3d 664. 


Atty.Gen. 1976. A subdivision of five or 
more parcels is created, subject to sections of 
the Subdivision Map Act, where the owner of a 
unit of property as shown on the latest equal- 
ized county assessment roll divides the unit into 
four parcels for the purpose of sale, lease, or 
financing, and one parcel thereof is further 
subdivided during the same year by a purchaser 
acting independently of the owner. 

CV 75-108, 59 Op.Atty.Gen. 493. 


Atty.Gen. 1973. The “coastal mountain 
range’ referred to in West’s Ann.Public Re- 
sources Code § 27100 is not a specific range of 
mountains, but is that which the Coastal Zone 
Conservation Commission determines to be the 
inland extent of the coastal resources to be 
protected and planned for under the California 
Coastal Zone Conservation Act of 1972. 

SO73-10, 56 Op.Atty.Gen. 453. 


Atty.Gen. 1973. The inland boundary, re- 
ferred to in West’s Ann.Public Resources Code 
§ 27100, is to run along the highest elevation of 
the “nearest coastal mountain range” or five 
miles from the mean high tide line, whichever is 
the shorter distance. 

SO73-10, 56 Op.Atty.Gen. 453. 


Law Rev. 1975. Constitutional limitations 
placed on controlled growth zoning. 
5 Golden Gate L.Rev. 485. 


Law Rev. 1975. Development rights trans- 
fer in Livermore: A planning strategy to con- 
serve open space. Patricia Sheehan Peterson; 
Editor, Gerald Richards. 

5 Golden Gate L.Rev. 191. 


Law Rev. 1974. Growth control in Califor- 
nia. Clark and Grable. 
5 Pactic. L.J.5.20) 


Law Rev. 1972. 
distribution tool. 
23 Hastings L.J. 1434. 


Zoning laws: The major 


Law Rev. 1972. Zoning: Monopoly effects 
and judicial abdication. Norman Karlin, Ed- 
ward L. Horton and Lee M. Polster. 

4 Southwestern U.L.Rev. 1. 


Law Rev. 1971. Exclusionary zoning: The 
responsibility of local zoning authority to non- 
resident indigents. 

23 Stan.L.R. 774. 
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Library references 


C.J.S. Zoning and Land Planning 8§ 25, 
192. 


C.A.9 (Cal.) 2000. A ‘‘sensitive use veto’’ 
provision of a permitting scheme for adult busi- 
nesses was facially invalid under the First 
Amendment as depriving potential adult busi- 
ness owners of reasonable alternative avenues 
of communication, where the ordinance al- 
lowed private parties to effectively veto an ap- 
plication by obtaining, at any time during the 
lengthy permitting process, an over-the-counter 
zoning permit for a sensitive use within the 
buffer zone around the applicant’s site, particu- 
larly in a city of 100,000, with only four poten- 
tial simultaneously available sites, and at least 
one known, active opponent of adult businesses. 
U.S.C.A. Const.Amend. 1. 

Young v. City of Simi Valley, 216 F.3d 807, 

certiorari denied 121 S.Ct. 844, 148 
Lal ayel wel 7728}. 


In order for an zoning ordinance restricting 
adult uses to be facially invalid, there need only 
be a realistic danger that the statute itself will 
compromise recognized First Amendment pro- 
tections of parties not before the Court, and 
thus it was not dispositive that in the instant 
case there was an independent reason for the 
permit denial, in addition to challenged private 
“sensitive use’’ veto, as prospective adult busi- 
ness owners still reasonably may fear that an- 
other organization like the one that effectively 
vetoed the instant application will crop up every 
time that they attempt to obtain a permit, and 
thus refrain from applying, especially where few 
sites were available within the city. U.S.C.A. 
Const.Amend. 1. 

Young v. City of Simi Valley, 216 F.3d 807, 

certiorari denied 121 S.Ct. 844, 148 
iL Jel al 72), 


Principle that the First Amendment does 
not require governing bodies to ensure the 
availability of a prospective adult business own- 
er’s preferred site did not support constitution- 
ality of ordinance under which private party 
could effectively veto adult use application by 
obtaining an over-the-counter zoning permit for 
a ‘‘sensitive use’ after an applicant buys or 
leases a site and files an application, merely 
because such party disagrees with the content of 
applicant’s speech. U.S.C.A. Const.Amend. 1. 

Young v. City of Simi Valley, 216 F.3d 807, 

certiorari denied 121 S.Ct. 844, 148 
L.Ed.2d 723. 


C.A.9 (Cal.) 1994. City’s revised general 
plan and its temporary water moratorium did 
not violate substantive due process as long as 
they advanced any legitimate public purpose; if 
it was at least fairly debatable that decision to 
adopt plan and moratorium was rationally relat- 


ed to legitimate governmental interest, city’s 
actions had to be upheld. U.S.C.A. Const. 
Amends. 5, 14. 
Kawaoka v. City of Arroyo Grande, 17 F.3d 
1227, certiorari denied 115 S.Ct. 193, 
518 W-Sao70; 130 Bd2dei25: 


Record supported city’s requirement under 
its revised general plan of specific plan prior to 
conversion from agricultural to residential use, 
notwithstanding property owners’ contentions 
in context of their facial substantive due process 
challenge that requirement obligated them to 
act jointly with owners of surrounding property, 
and that city imposed fee for developing plan 
and had in fact refused to prepare plan, thus 
“holding their land hostage’; requiring plan to 
ensure coordinated development and existence 
of adequate resources was not irrational, prop- 
erty owners could in fact submit their plan 
individually, and fee was not constitutional de- 
privation; moreover, revised plan in fact pro- 
vided that property owners could submit their 
own specific plan. U.S.C.A. Const.Amends. 5, 
14. 

Kawaoka v. City of Arroyo Grande, 17 F.3d 

1227, ‘certioram denied) I15)S:Ct. 193) 
513 U.S. 870, 130 L.Ed.2d 125. 


Even if city’s temporary water moratorium 
delayed property owners’ development of their 
property for one year, such short-term delay did 
not rise to constitutional dimensions. U.S.C.A. 
Const.Amends. 5, 14. 

Kawaoka v. City of Arroyo Grande, 17 F.3d 

1227, certiorari denied 115 S.Ct. 193, 
513 U.S. 870, 130 L.Ed.2d 125. 


In context of property owners’ substantive 
due process challenge to city’s temporary water 
moratorium, decision to enact moratorium for 
one year was rational one based on estimates 
regarding current availability of water and 
number of pending development applications. 
U.S.C.A. Const.Amends. 5, 14. 

Kawaoka v. City of Arroyo Grande, 17 F.3d 

(227, certiorarix denied 115) (S.Ct, “193; 
SUSTUCS. S703 Ofied 2a: 


Record did not support property owners’ 
contention in asserting substantive due process 
challenge to city’s temporary water moratorium 
that moratorium was mere pretext for blocking 
development on their property. U.S.C.A. Const. 
Amends. 5, 14. 

Kawaoka v. City of Arroyo Grande, 17 F.3d 

[227, centiorari denied 115 "S.Ct. 193; 
S13 US 870413 0) Lekdiada2s: 


C.A.9 (Cal.) 1991. City ordinance condi- 
tioning nonresidential building permits on pay- 
ment of fee to offset burdens associated with 
influx of low-income workers to work on such 
developments did not effect unconstitutional 
taking; sufficient nexus existed between nonres- 
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idential development and demand for low-in- 
come housing. U.S.C.A. Const.Amends. 5, 14. 
Commercial Builders of Northern Califor- 
nia v. City of Sacramento, 941 F.2d 872, 
certiorari denied 112 S.Ct. 1997, 504 

U.S. 931, 118 L.Ed.2d 593: 


C.A.9 (Cal.) 1990. Zoning scheme requir- 
ing grant of conditional use permit for establish- 
ment of church in residential neighborhood did 
not violate free exercise clause; although 
church contended that home worship was im- 
portant, church had previously worshipped in 
hotel banquet room, city had strong interest in 
maintenance of integrity of its zoning scheme 
and protection of its residential neighborhoods, 
and government's interest in not allowing ex- 
ception to zoning provision were strong in con- 
trast to minimal burden on religious practice 
due to zoning scheme. U.S.C.A. Const.Amend. 
bs 

Christian Gospel Church, Inc. v. City and 

County of San Francisco, 896 F.2d 1221, 
certiorari denied 111 S.Ct. 559, 498 U.S. 
999, 112 L.Ed.2d 565. 


Zoning provision which required condition- 
al use permit for establishment of church in 
residential neighborhood did not violate equal 
protection clause, although church seeking per- 
mit contended that within four years of filing of 
suit, 30 conditional use permits were granted 
and only four were denied and that denial was 
therefore unusual; although 25 of three applica- 
tions for church permits were granted in four 
years prior to action, only three of 25 were 
granted in residential neighborhoods, and city 
and county had legitimate interest in preserving 
welfare and character of its neighborhoods. 
U.S.C.A. Const.Amend. 14. 

Christian Gospel Church, Inc. v. City and 
County of San Francisco, 896 F.2d 1221, 
certiorari denied 111 S.Ct. 559, 498 U.S. 
999, 112 L.Ed.2d 565. 


Zoning provision requiring conditional use 
permits for churches and other forms of public 
assembly in residential neighborhoods but not 
other nonresidential uses, such as parks and 
child care facilities, did not violate equal protec- 
tion; church was treated no differently than 
school or community center would have been 
and there was a rational basis requiring all 
places of public assembly to obtain conditional 
use permit before establishment in certain 
neighborhoods, i.e., to prevent undesired noise 
and traffic problems. U.S.C.A. Const.Amend. 
14. 

Christian Gospel Church, Inc. v. City and 
County of San Francisco, 896 F.2d 1221, 
certiorari denied 111 S.Ct. 559, 498 U.S. 
999, 112 L.Ed.2d 565. 


C.D.Cal. 1997. Effect of city ordinance 
permitting school, church or other “‘sensitive 


interest’ at any time during processing of par- 
ty’s permit application for nude dancing facility 
to obtain zoning clearance effectively knocking 
out applied for location as permissible area for 
nude dancing, combined with paucity of alter- 
native locations, is such as to effectively pre- 
clude reasonable alternative means of commu- 
nication in violation of First Amendment. 
U.S.C.A. Const.Amend. 1. 
Young v. City of Simi Valley, 977 F.Supp. 
1017, affirmed in part, vacated in part 
216 F.3d 807, certiorari denied 121 S.Ct. 
844, 148 L.Ed.2d 723. 


C.D.Cal. 1997, City’s interim ordinances 
establishing moratorium on issuance of permits 
for adult businesses, which allowed adult busi- 
nesses which obtained exception permit in 
zoues in which adult businesses were not previ- 
ously allowed, authorized “new uses’’ and, thus, 
ordinances were facially void under California 
statute authorizing interim urgency ordinances 
that prohibited uses which might be in conflict 
with contemplated general plan, specific plan, 
or zoning proposal, despite fact that adult busi- 
nesses had previously been allowed in city, 
where, prior to enactment of interim ordi- 
nances, adult businesses had been restricted to 
other zones. West's Ann.Cal.Gov.Code 
§ 5858(a); Rialto, Cal., Interim Ordinance Nos. 
1242, 1245. 

CR of Rialto, Inc. v. City of Rialto, 975 

F.Supp. 1254. : 


City’s interim ordinances establishing mor- 
atorium on issuance of permits for adult busi- 
nesses were facially void under California stat- 
ute providing that every subsequent interim 
urgency zoning ordinance, concerning whole or 
part of same property, shall terminate upon 
termination of first interim ordinance, as city 
had enacted interim urgency ordinances 11 
years earlier creating moratorium on issuing 
any permits to new retail adult businesses, and 
prior ordinances had expired during year of 
their enactment; having once utilized provisions 
of statute to enact moratorium, city had ex- 
hausted its options to enact subsequent morato- 
rium concerning whole or part of same proper- 
ty. West’s Ann.Cal.Gov.Code § 65858(a, e); 
Rialto, Cal., Interim Ordinance Nos. 923, 928, 
937, 940, 1242, 1245. 

CR of Rialto, Inc. v. City of Rialto, 975 


F.Supp. 1254. 
City ordinance requiring all adult busi- 
nesses to obtain conditional development permit 


from city constituted unwarranted ‘“‘prior re- 
straint’ on expressive activities protected by 
First Amendment and was facially unconstitu- 
tional, as ordinance, in conjunction with other 
ordinance provisions, provided city officials 
with both excessive substantive discretion and 
excessive procedural discretion; issuance of per- 
mit was not mandatory if all requirements for 
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one were met, provisions contained impermissi- 
bly vague and overbroad criteria that had to be 
satisfied before permit was issued, failed to 
specify time limits for conducting hearing on 
permit application, and failed to set time limits 
within which appeal of adverse decision had to 
be heard. U.S.C.A. Const.Amend. 1; Rialto, 
Cal., Municipal Code ch. 18.105; §§ 18.66.010, 


18.66.020, 18.66.080, 18.68.050, 18.68.060, 
18.105.050. 
CRPot Rialtowlnc sven City mot sRialtowo 75 
F.Supp. 1254. 


Unconstitutional requirement in city ordi- 
nance that adult business obtain conditional 
development permit from city, which violated 
First Amendment freedom of expression protec- 
tion, was severable from remainder of ordi- 
nance under governing severability clause of 
another ordinance, as city still retained zoning 
scheme regulating adult businesses without per- 
mit requirement. U.S.C.A. Const.Amend. 1; 
Rialto, Cal., Municipal Code ch. 18.105; 
§§ 18.105.050, 18.105.080. 

CR of Rialto, Inc. v. City of Rialto, 975 

F.Supp. 1254. 


C.D.Cal. 1996. Ordinance allowing city of- 
ficials to deny conditional use permit if pro- 
posed use would be ‘“‘detrimental to the public 
health, safety, or welfare of persons residing or 
working adjacent to the neighborhood of such 
use, or injurious to properties or improvements 
in the vicinity’’ conferred excessive substantive 
discretion on licensing authorities and was un- 
constitutional prior restraint. U.S.C.A. Const. 
Amend. 1; Pasadena, Cal., Municipal Code 
8 17.88.020.C.3. 

3570 East Foothill Blvd., Inc. v. City of 

Pasadena, 912 F.Supp. 1268. 


Conditional use permit (CUP) ordinance 
violated First Amendment in giving zoning ad- 
ministrator complete discretion in determining 
when public hearing would take place on per- 
mit application. U.S.C.A. Const.Amend. 1; Pas- 
adena, Cal., Municipal Code § 17.80.040. 

3570 East Foothill Blvd., Inc. v. City of 

Pasadena, 912 F.Supp. 1268. 


Unconstitutional conditional use permit 
(CUP) and live entertainment ordinances could 
be severed from rest of city’s zoning scheme; 
without the unconstitutional permitting ordi- 
nances, city was still left with a working zoning 
scheme, albeit without preuse screening author- 
ity. U.S.C.A. Const.Amend. 1; Pasadena, Cal., 
Municipal Code §§ 5.36.090, 17.28.020.C.3, 
17.28.040. 

3570 East Foothill Blvd., Inc. v. City of 

Pasadena, 912 F.Supp. 1268. 


C.D.Cal. 1995. Ordinance prohibiting op- 
eration of adult business without conditional 
use permit (CUP) was an unconstitutional prior 


restraint, insofar as ordinance placed unconsti- 
tutional amount of discretion in hands of plan- 
ning commission and city council by allowing 
officials to make determinations based upon 
vague and ambiguous criteria such as “‘ade- 
quate in size and shape,” “adversely affect,” 
“sufficiently buffered,’ and ‘‘inconsistent with.” 
U.S.C.A. Const.Amend. 1. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


Conditional use permit (CUP) ordinance 
provision requiring proposed adult use be ‘‘con- 
sistent with the Westminster General Plan, any 
other applicable adopted plan of the city, or any 
applicable adopted plan of any other govern- 
mental agency’ was unconstitutionally ambigu- 
ous because city could theoretically adopt plan 
that denied adult businesses reasonable oppor- 
tunity to open and operate those businesses 
within city. U.S.C.A. Const.Amend. 1. 

Santa Fe Springs Realty Corp. v. 

Westminster, 906 F.Supp. 1341. 


City of 


Conditional use permit (CUP) ordinance 
provision that planning commission or city 
council shall approve or conditionally approve 
an application for an adult business where in- 
formation submitted by applicant substantiates 
that all of the enumerated criteria are satisfied, 
but which placed no limitation upon conditions 
which could be imposed in conjunction with 
conditional approval, constituted an unconstitu- 
tional prior restraint; however, in order to 
avoid an unconstitutional interpretation of stat- 
ute, district court interpreted ordinance in man- 
ner which limited conditions which may be 
imposed in conjunction with conditional ap- 
proval. U.S.C.A. Const.Amend. 1. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


Automatic expiration in renewal provision 
of conditional use permit (CUP) ordinance for 
adult businesses constituted an unconstitutional 
restriction on First Amendment rights of owner 
of adult cabaret, and thus placed an unconstitu- 
tional restriction on adult use. U.S.C.A. Const. 
Amend. 1. 

Santa Fe Springs Realty Corp. v. 

Westminster, 906 F.Supp. 1341. 


City of 


Pursuant to severability clause in condition- 
al use permit (CUP) ordinance regulating adult 
businesses, all unconstitutional portions of ordi- 
nance were declared to be invalid, and all 
remaining sections of ordinance remained valid 
and in effect. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


E.D.Cal. 1998. By conditioning exercise of 
act of protected speech upon prior approval of 
government body, city zoning ordinance requir- 
ing adult entertainment establishment to obtain 
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conditional use permit (CUP) acted as prior 
restraint on right to free speech, and since CUP 
provision, which allowed grant of permit only 
when deemed “essential or desirable to the 
public convenience or welfare,” failed to limit 
substantive discretion of public officials in any 
meaningful way, provision violated Free Speech 
Clause. U.S.C.A. Const.Amend. 1. 
Diamond v. City of Taft, 29 F.Supp.2d 633, 
affirmed 215 F.3d 1052, amended on de- 
nial of rehearing, certiorari denied 121 
S.Ct. 763, 148 L.Ed.2d 665. 


Cal. 1994. In order for local ordinance to 
provide for merger of parcel with contiguous 
parcel held by the same owner for purposes of 
lease, sale, or financing, the agency must initi- 
ate a merger by notice of intention to determine 
status that may be recorded as well as mailed to 
the record owner, and owner may then request 
hearing and present evidence on whether par- 
cels meet standards for merger specified in the 
ordinance; after deciding whether to merge 
parcels, local agency must either record notice 
of merger or release of the notice of intention to 
determine status. West's Ann.Cal.Gov.Code 
§§ 66451.12 to 66451.18. 

Morehart v. County of Santa Barbara, 872 

P.2d 143, 29 Cal.Rptr.2d 804, 7 Cal.4th 
725, as modified. 


Cal.App. 1 Dist. 1997. Ordinance limiting 
firearm dealerships to areas zoned for retail or 
general commercial uses, requiring dealerships 
to obtain land use permits, and directing plan- 
ning commission to consider certain criteria in 
determining whether to grant permit was valid. 
Lafayette, Cal., Mun.Code § 6-533. 

Suter v. City of Lafayette, 67 Cal.Rptr.2d 

420, 57 Cal.App.4th 1109, review denied. 


Cal.App. 1 Dist. 1995. Provisions of 
amended local coastal program (LCP) requiring 
applicant for land division to grant county con- 
servation/open space or agricultural easements 
as condition of approval were not shown to be 
facially unconstitutional; not only did various 
uses of property remain open to landowners 
following application of provisions at issue, but 
portion of LCP provided that provisions of ordi- 
nance would not be applicable to extent that 
they would violate Constitution or laws of Unit- 
ed States or California. San Mateo County, 
California, Policies 1.9a, 5.16. 

San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Agricultural and open space easements con- 
templated by provisions of county's local coastal 
program (LCP), requiring applicant for land 
division to grant county conservation/open 
space or agricultural easements as condition of 
approval, were not ‘‘conservation easements’ 


within meaning of Civil Code section prohibit- 
ing county from conditioning subdivision ap- 
proval on granting of conservation easement; 
there were existing laws other than chapter to 
which that Civil Code section applied which 
authorized local agency to require dedication of 
easements as condition of development. West's 
Ann.Cal.Pub.Res.Code § 30607; West’s Ann. 
Cal.Civ.Code § 815.3(b). 

San Matec County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Provision of county's amended local coastal 
program (LCP) limiting development in rural 
areas by requiring density credits based on 
projected water consumption in order to devel- 
op property for non-agricultural uses did not 
violate due process, despite claim that residen- 
tial water usage measure did not relate to non- 
residential uses of land and that there was no 
linkage between that measure and nature of use 
of property or to actual availability of water; 
county chose 315 gallons per day as basic 
measure, as that was estimate of residential 
water usage for single family home in town in 
rural coastal area, that amount was doubled for 
priority recreational uses at suggestion of Coast- 
al Commission that county should do more to 
encourage development of recreational and visi- 
tor served facilities, and county chose to use 
estimate of demand rather than on-site water 
availability as density measure because water 
availability varied significantly over time. 
U.S.C.A. Const.Amend. 14; San Mateo County, 
California, Policy 1.8c. 

San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Cal.App. 1 Dist. 1990. Statute governing 
legislative body's adoption of interim ordinance 
against uses in conflict with general plan, spe- 
cific plan, or zoning proposal applied to tempo- 
rary development moratorium adopted by initia- 
tive; legislative history indicated intent to limit 
all moratorium ordinances. West’s Ann.Cal. 
Gov.Code § 65858. 

Bank of the Orient v. Town of Tiburon, 269 

Cal.Rptr. 690, 220 Cal.App.3d 992, re- 
view denied. 


Town council could not enact development 
moratorium under regular zoning procedure, 
and, thus, voters exercising right to initiative 
could not enact moratorium that was not urgen- 
cy measure; statute permitting legislative body 
to adopt, as urgency measure, interim ordi- 
nance against uses in conflict with general plan, 
specific plan, or zoning proposal was intended 
by legislature to occupy entire field of interim 
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zoning moratoria. West’s Ann.Cal.Gov.Code 
§ 65858. 

Bank of the Orient v. Town of Tiburon, 269 

Cal.Rptr. 690, 220 Cal.App.3d 992, re- 


view denied. 


Cal.App. 1 Dist. 1971. Zoning ordinance 
provision allowing planning commission to re- 
voke or modify a conditional use permit if use 
to which permit applies has been conducted in 
a manner detrimental to public safety, health 
and welfare was not unconstitutional. 

Garavatti v. Fairfax Planning Com., 99 Cal. 

Rptr. 260, 22 Cal.App.3d 145. 


Cal.App. 1 Dist. 1971. Master plan stan- 
dards for determining application for condition- 
al use permit that proposed use strengthen and 
promote development were not too indefinite 
and uncertain to be legally valid. 

Van Sicklen v. Browne, 92 Cal.Rptr. 786, 

15 Cal.App.3d 122. 


Cal.App. 2 Dist. 1994. To avoid being un- 
constitutional prior restraint on expression, 
conditional use permit (CUP) process for adult 
businesses must apply standards which are nar- 
row, objective, and definite. U.S.C.A. Const. 
Amend. 1. 

Smith v. County of Los Angeles, 29 Cal. 

Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


Conditional use permit process for adult 
businesses which prohibited licensing of busi- 
nesses if location “‘will adversely affect the use’ 
of a church, school, etc., and “‘is insufficiently 
buffered in relation to residentially zoned ar- 
eas’’ lacked requisite narrow, objective and defi- 
nite standards and constituted unconstitutional 
prior restraint on expression. U.S.C.A. Const. 
Amend. 1. 

Smith v. County of Los Angeles, 29 Cal. 

Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


Fact that city ordinance regulating adult 
businesses found to be unconstitutional prior 
restraint on expression contained more lan- 
guage which was unconstitutionally vague than 
did county ordinance regulating adult busi- 
nesses could not save county ordinance, where 
language two ordinances shared was constitu- 
tionally defective. U.S.C.A. Const.Amend. 1. 

Smith v. County of Los Angeles, 29 Cal. 

Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


Standard for granting conditional use per- 
mit (CUP) for adult business which required 
disapproval of permit unless regional planning 
commission found it was sufficiently buffered in 
relation to residentially zoned areas within im- 
mediate vicinity so as to not adversely affect 
those areas was unconstitutionally vague and 
constituted prior restraint on expression in vio- 


lation of First Amendment, where standard 
failed to even mention kinds of impacts which 
were considered both adverse and appropriate 
for commission to use in reaching its decision 
that buffer was insufficient to prevent, standard 
failed to define or provide any meaningful guid- 
ance as to degree of adverse effects which 
justified denial of CUP, and standard was un- 
necessarily vague in defining types of properties 
commission was expected to sufficiently buffer 
from undefined adverse effects. U.S.C.A. Const. 
Amend. 1. 
Smith v. County of Los Angeles, 29 Cal. 
Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


Legislative standard which purports to al- 
low administrative agencies or individual offi- 
cials discretion to deny or grant conditional use 
permits (CUP) to adult businesses on subjective, 
case-by-case basis should have at least three 
dimensions: first dimension concerns which 
properties adult business must detrimentally af- 
fect to warrant exclusion; second dimension is 
kind of detrimental impacts adult businesses 
impose on those properties which are deemed 
grounds for banning adult business from pro- 
posed location; and third dimension is degree 
of detrimental impact required to deny adult 
business permit for proposed location; lack of 
precision in defining any of the three can cause 
standard to be unconstitutional. U.S.C.A. 
Const.Amend. 1. 

Smith v. County of Los Angeles, 29 Cal. 

Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


Legislative body need not express required 
degree of detrimental impact to deny adult 
business permit for proposed location in quanti- 
tative terms, but standard should convey sense 
that impact must be substantial in order to 
satisfy First Amendment. U.S.C.A. Const. 
Amend. 1. 

Smith v. County of Los Angeles, 29 Cal. 

Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


Standard requiring disapproval of permit 
for adult business unless location is sufficiently 
buffered in relation to residentially zoned areas 
within immediate vicinity so as to not to ad- 
versely affect said areas was unconstitutionally 
vague and did not satisfy narrow, objective and 
definite standards required by First Amend- 
ment, where, rather than specifying quantifiable 
perimeter, such as 500 feet, or relatively precise 
term like adjacent, provision required sufficient 
buffering from all property within immediate 
vicinity of proposed site allowing administrative 
body too much discretion in defining amount 
and type of buffering applicant must do and for 
whose benefit, and standard described proper- 
ties as residentially zoned, rather than as prop- 
erties occupied by residences which could be 
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construed to mean any zone in which residence 
might be approved. U.S.C.A. Const.Amend, 1. 
Smith v. County of Los Angeles, 29 Cal. 
Rptr.2d 680, 24 Cal.App.4th 990, as mod- 

ified, and review denied. 


Definition of properties which must be suf- 
ficiently buffered in order to grant permit to 
adult business which refers to protected proper- 
ties as “existing residences or residentially 
zoned” would be proper under First Amend- 
ment; such definition would embrace resi- 
dences actually in existence, no matter what the 
zoning, as well as empty lots which were within 
true residential zone. U.S.C.A. Const.Amend. 1. 

Smith v. County of Los Angeles, 29 Cal. 

Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


If county’s legislators are to entrust admin- 
istrative body with good part of subjective deci- 
sion making involved in placement of adult 
businesses in county, Constitution requires leg- 
islators to identify impacts administrative body 
can appropriately consider and provide some 
guidance as to how adverse and serious those 
impacts must be in order to justify that body’s 
denial of conditional use permit (CUP); other- 
wise decisions reached for constitutionally im- 
permissible reasons can be justified with loose 
findings about negligible instances of question- 
ably negative effects. U.S.C.A. Const.Amend. 1. 

Smith v. County of Los Angeles, 29 Cal. 

Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


Standard requiring denial of conditional 
use permit (CUP) for adult business that exteri- 
or appearance of structure not be inconsistent 
with external appearance of commercial struc- 
tures already constructed or under construction 
within immediate neighborhood so as to cause 
blight, deterioration, or substantially diminish 
or impair property values was unconstitutional- 
ly vague in violation of First Amendment, where 
such broad requirement allowed denial of CUP 
for adult business on ground structure it would 
occupy was inconsistent in some undefined way 
with some other commercial structures in area, 
even though that same structure, with whatever 
deficiencies it might have, could be occupied for 
different use. U.S.C.A. Const.Amend. 1. 

Smith v. County of Los Angeles, 29 Cal. 

Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


Standard requiring denial of conditional 
use permit (CUP) for adult business if business 
adversely affects churches, schools, and the like 
within 500 feet of its proposed location was 
unconstitutionally vague and constituted prior 
restraint on expression in violation of First 
Amendment, where standard failed to even 
mention kinds of impacts which were consid- 
ered both adverse and appropriate for regional 


planning commission to use in reaching its 
decision and did not suggest degree of detri- 
ment which justified denial of CUP. U.S.C.A. 
Const.Amend. 1. 
Smith v. County of Los Angeles, 29 Cal. 
Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


It was not Court of Appeal’s role to reweigh 
question of whether First Amendment protec- 
tions extend to adult businesses since higher 
courts had already decided that issue in affirma- 
tive; instead, it was Court of Appeal’s duty to 
enforce constitutional protections which did ex- 
ist and ensure land use regulations affecting 
adult entertainment used narrow, objective, and 
definite standards focused on secondary effects 
of those businesses; thus, Court of Appeal 
would not construe county ordinance to narrow 
ordinance into constitutional law in order to 
salvage it. U.S.C.A. Const.Amend. 1. 

Smith v. County of Los Angeles, 29 Cal. 

Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


Cal.App. 2 Dist. 1991. City ordinance im- 
posing moratorium on development of hillside 
property, which ordinance purported to take 
effect beyond termination of prior ordinance to 
same effect or any extension of prior ordinance, 
violated statute providing that when interim 
ordinance has been adopted, every subsequent 
ordinance covering same property shall auto- 
matically terminate upon termination of first 
interim ordinance or any extension of ordi- 
nance. West's Ann.Cal.Gov.Code § 65858(e). 

Martin v. Superior Court, 286 Cal.Rptr. 

513, 234 Cal.App.3d 1765. 


Cal.App. 2 Dist. 1991. Former county 
code provisions under which conditional use 
permit to operate cabaret featuring live adult 
entertainment was denied constituted unlawful 
prior restraint due to lack of specific time limits 
on exercise of discretion. U.S.C.A. Const. 
Amend. 1. 

J. L. Thomas, Inc. v. County of Los Angeles, 

283 Cal.Rptr. 815, 232 Cal.App.3d 916. 


Cal.App. 2 Dist. 1991. | Conditional use 
permit provisions of county zoning ordinance 
did not effect confiscatory taking of nudist camp 
property absent showing that land use regula- 
tion did not substantially advance the precise 
state interest which avowedly motivated regula- 
tion. 

Elysium Institute, Inc. v. County of Los 
Angeles, 283 Cal.Rptr. 688, 232 Cal. 
App.3d 408, review denied, certiorari de- 
nied 112 S.Ct. 1180, 502 U.S. 1098, 117 
L.Ed.2d 424. 


Cal.App. 2 Dist. 1991. County guidelines 
providing that before new urban development 
proceeds, land should be annexed to city to 
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ensure that full range of urban services are 
provided by municipalities, and city’s growth 
management ordinance limiting number of 
building permits to be issued annually, were 
reasonably related to public welfare and were 
constitutional. 

Long Beach Equities, Inc. v. County of 
Ventura, 282 Cal.Rptr. 877, 231 Cal. 
App.3d 1016, rehearing denied, modified, 
and review denied, certiorari denied 112 
SCs, B02, SOS WAS, WANS), 120) Ialseh zeal 
898. 


Cal.App. 2 Dist. 1991. Ordinance provid- 
ing that conditional use permit must be ob- 
tained before operation of adult business on 
premises could occur, which did not contain a 
time limit during which permit must be granted 
or denied, could not be saved from First 
Amendment violation by interpretation so as to 
provide that decision must be made within a 
“reasonable” time. West's Ann.Cal.Bus. & 
Prof.Code § 16240; U.S.C.A. Const.Amend. 1. 

People v. Library One, Inc., 280 Cal.Rptr. 

400, 229 Cal.App.3d 973. 


Cal.App. 2 Dist. 1967. Fact that requiring 
property owners to dedicate portion of their 
land to city for street widening purposes as 
condition precedent to obtaining building per- 
mit would incidentally benefit city as a whole 
did not invalidate zoning ordinance requiring 
dedication. 

Sommers v. City of Los Angeles, 62 Cal. 

Rptr. 523, 254 Cal.App.2d 605. 


Zoning ordinance requiring landowner to 
dedicate portion of its property to city for street 
widening purposes in accordance with master 
plan of community development as condition 
precedent to obtaining building permit consti- 
tuted proper exercise of police power of city 
and was neither exercise of power of eminent 
domain nor denial of due process or equal 
protection of law. 

Sommers v. City of Los Angeles, 62 Cal. 

Rptr. 523, 254 Cal.App.2d 605. 


Where it was determined that enlargement 
of service station area of [ot located at intersec- 
tion of two secondary highways would increase 
business of service station, that traffic at service 
station would interfere with smooth flow of 
traffic on highways, and that service station 
would benefit from widening of two highways to 
master plan width, application to landowners of 
zoning ordinance requiring landowners to dedi- 
cate portion of their property to city for street 
widening purposes as condition precedent to 
obtaining building permit bore substantial rela- 
tionship to accomplishment of proper public 
purpose within police power and was neither 
unreasonable nor arbitrary. 

Sommers v. City of Los Angeles, 62 Cal. 

Rptr. 523, 254 Cal.App.2d 605. 


Cal.App. 2 Dist. 1963. Fact that diminu- 
tion of property values resulted from granting of 
conditional use permit did not render zoning 
ordinance provision authorizing granting of 
conditional use permits unconstitutional as in- 
vasion of property owners’ rights. 

Case v. City of Los Angeles, 32 Cal.Rptr. 

271, 218 Cal.App.2d 36. 


Cal.App. 2 Dist. 1952. A zoning ordinance 
authorizing a planning commission of county to 
grant or deny special use permit and providing 
for an appeal to legislative body which created 
commission is valid. Government Code, 
8 65330; Gen.Laws, Act 5211b, § 6.3. 

Meyers v. Board of Sup’rs of Los Angeles 

County, 243 P.2d 38, 110 Cal.App.2d 623. 


Cal.App. 3 Dist. 1985. To the extent that 
county ordinance purported to divest planning 
commission of authority to grant a tentative 
subdivision map extension or purported to limit 
the maximum duration of an extension to one 
year, ordinance was without statutory authority 
and void. West's Ann.Cal.Gov.Code 
§ 66452.6(a, c). 

Griffis v. County of Mono, 209 Cal.Rptr. 

519, 163 Cal.App.3d 414. 


Cal.App. 4 Dist. 1995. Municipality did 
not violate substantive due process rights of 
developer, as required to support § 1983 action, 
when it changed zoning laws so as to preclude 
building of three-story residential units on prop- 
erty, declared a moratorium on development in 
area which included developer’s land, and by 
refusing to let project be ‘‘grandfathered” so as 
to allow original building plans; municipality 
was not acting arbitrarily, as there were valid 
land use planning principles guiding its conduct 
and rulings had applicability beyond land held 
by developer. U.S.C.A. Const.Amend. 14; 42 
U.S.C.A.§ 1983. 

Stubblefield Construction Co. v. City of San 
Bernardino, 38 Cal.Rptr.2d 413, 32 Cal. 
App.4th 687, as modified on denial of 
rehearing, and review denied, certiorari 
denied 116 S.Ct. 300, 516 U.S. 913, 133 
L.Edi2d 205. 


Town zoning board did not violate equal 
protection rights of developer by adopting re- 
vised multi-family zoning ordinance precluding 
the construction of three-story apartment build- 
ings, as contemplated by developer, passed ordi- 
nance making revised ordinance applicable to 
all projects for Which building permit had not 
been issued, and declared temporary moratori- 
um on development of property in area in 
question; all actions had general applicability 
throughout city, precluding claim that develop- 
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er had been singled out for discriminatory treat- 
ment. U.S.C.A. Const.Amend. 14. 
Stubblefield Construction Co. v. City of San 
Bernardino, 38 Cal.Rptr.2d 413, 32 Cal. 
App.4th 687, as modified on denial of 
rehearing, and review denied, certiorari 
denied 116 S.Ct. 300, 516 U.S. 913, 133 
L.Ed.2d 205. 


Cal.App. 4 Dist. 1989. Permit Streamlin- 
ing Act was unconstitutional insofar as it led to 
deemed approval of tentative subdivision map 
for development without provision for notice 
and hearing to affected neighboring landown- 
ers. West's Ann.Cal.Gov.Code §§ 65920 et seq., 
65950, 65956; U.S.C.A. Const.Amend. 14. 

Selinger v. City Council, 264 Cal.Rptr. 499, 

216 Cal.App.3d 259, review denied. 


Cal.App. 4 Dist. 1959. Regulations for 
granting and refusing building permits must be 
sufficiently definite and certain that it can be 
readily and uniformly determined what require- 
ments must be met. 

McCombs vy. Larson, 1 Cal.Rptr. 140, 176 

Cal.App.2d 105. 


Cal.App. 6 Dist. 1991. Resolution passed 
by school district’s governing board authorizing 
levy of “‘school facilities fee’ of $1.50 per 
square foot on new residential development was 
improper because governing board imposed 
maximum $1.50 per square foot fee without 
relating that fee to developer's fair share of 
costs. 

Shapell Industries, Inc. v. Governing 

Board, 1 Cal.Rptr.2d 818, 1 Cal.App.4th 
218, review denied. 


Resolution passed by school district’s gov- 
erning board authorizing levy of ‘school facili- 
ties fee’’ of 25¢ per square foot on new com- 
mercial and industrial development throughout 
district was invalid because board was present- 
ed with no evidentiary basis for 25¢ fee other 
than representation that residential fees would 
not produce sufficient revenue to meet needs of 
increased enrollment. 

Shapell Industries, Inc. v. Governing 

Board, 1 Cal.Rptr.2d 818, 1 Cal.App.4th 
218, review denied. 


Resolution passed by school district's gov- 
erning board reimposing ‘‘school facilities fee” 
of 25¢ per square foot on new commercial and 
industrial development throughout district was 
valid, inasmuch as fee bore reasonable relation- 
ship to need for school facilities created by 
expansion in commercial/industrial sector, and 
district had demonstrated that probable school 
costs generated by new commercial and indus- 
trial development far exceeded amount of fee 


imposed. West's Ann.Cal.Gov.Code 
§ 65995(b)(2). 
Shapell Industries, Inc. v. Governing 


Board, 1 Cal.Rptr.2d 818, 1 Cal.App.4th 
218, review denied. 


87. Variances or exceptions. 


Library references 


C.J.S. Zoning and Land Planning §§ 25, 
eKsy. 


Cal. 1954. Provisions of county rezoning 
ordinance, authorizing regional planning com- 
mission to revoke automatic exception of exist- 
ing uses from zoning restrictions therein, if 
commission finds that excepted property, if 
used only for purposes permitted in zone where- 
in it is located, would not impair any person's 
constitutional rights, or that use for which ap- 
proval was granted is being so exercised as to 
be detrimental to public health or safety or 
constitute a nuisance, are constitutional and 
within prescribed objectives of police power. 

Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


Cal.App. 2 Dist. 1966. Zoning ordinance 
requiring landowner to dedicate portion of its 
property to city for street widening purposes in 
accordance with its master plan of community 
development as condition precedent to obtain- 
ing building permit was proper legislation. 

Southern Pac. Co. v. City of Los Angeles, 51 

Cal.Rptr. 197, 242 Cal.App.2d 38, appeal 
dismissed 87 S.Ct. 767, 385 U.S. 647, 17 
L.Ed.2d 669. 


Cal.App. 2 Dist. 1956. Zoning ordinance 
authorizing a planning commission to grant or 
deny an exception and providing for appeal to 
legislative body which created commission is 
valid, and granting of variance rests largely in 
discretion of body designated by zoning ordi- 
nance for that purpose. West's Ann.Gov.Code, 
§ 65540. 

Steiger v. Board of Sup’rs of Los Angeles 

County, 300 P.2d 210, 143 Cal.App.2d 
Boe. 


Provision of county zoning ordinance that 
decision of board of supervisors on an appeal 
for an exception from ordinance shall be final is 
valid. 

Steiger v. Board of Sup’rs of Los Angeles 

County, 300 P.2d 210, 143 Cal.App.2d 
ooze 


Cal.App. 2 Dist. 1955. To insure the validi- 
ty of zoning plan for an entire municipality, the 
legislative body must vest in some subordinate 
body power to grant variances in appropriate 
cases, and consequently exceptions granted to 
property owner from zoning ordinance by such 
a subordinate body do not subject the property 
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owner to liability to abutting property owners 
for obtaining such an exception. 
Triangle Ranch, Inc. v. Union Oil Co. of 
California, 287 P.2d 537, 135 Cal.App.2d 
428. 


Law Rev. 1972. Zoning variances. 
13 Santa Clara L. 193. 


101-118. 
See €=2 1-87, above. 
(C) PROCEDURAL REQUIREMENTS. 


131. In general. 


Library references 


C.J.S. Zoning and Land Planning 8§ 12, 14, 
16. 


C.A.9 (Cal.) 1993. Zoning agreement be- 
tween city and county covered large area of 
land which did not specifically target small 
number of property owners and, thus, procedur- 
al due process requirements were not applica- 
ble to adoption of zoning agreement. U.S.C.A. 
Const.Amend. 14. 

Christensen v. Yolo County Bd. of Sup’rs, 

995 F.2d 161. 


C.A.9 (Cal.) 1982. Agreement between 
county and state Office of Planning and Re- 
search granting county additional time to adopt 
general land use plan was lawful where agree- 
ment was entered into by resolutions adopted in 
noticed public meeting of county board of su- 
pervisors and was recognition by county that it 
was subject to requirements of state law. 

Blodgett v. Santa Cruz County, 698 F.2d 

368. 


C.D.Cal. 1978. “Formal adoption by the 
state’’ of the California Coastal Management 
Program was not required in the form of sub- 
mission. Coastal Zone Management Act of 
1972, §§ 302 et seq., 306 as amended 16 
U.S.C.A. §§ 1451 et seq., 1455. 

American Petroleum Institute v. Knecht, 

456 F.Supp. 889, affirmed 609 F.2d 1306. 


9th Cir.BAP (Cal.) 1993. City’s ““emergen- 
cy’ enactment of ordinance increasing parking 
requirements for property to be used as court- 
room did not violate due process rights of office 
building owner that was negotiating the use of 
its building as courtroom; concern for traffic 
problems was legitimate, and there was rational 
relationship between parking, traffic, and public 
safety and welfare. U.S.C.A. Const.Amend. 14. 

In re Park Beyond the Park, 157 B.R. 887, 

affirmed 52 F.3d 334. 


Cal. 1986. Section of Government Code 
requiring cities and counties to balance housing 
needs against public service needs before pass- 
ing growth control ordinances, and to list in 
those ordinances findings as to public health, 


safety, and welfare to be promoted which justify 
reducing housing opportunities of region does 
not apply to growth control ordinances enacted 
by means of initiative process. West's Ann.Cal. 
Gov.Code § 65863.6. 
Building Industry Assn. v. City of Camaril- 
lo, 70S B2di68; 2260Gal_Rpin 14d 
Cal.3d 810. 


Cal. 1984. Adoption of general land use 
plan by city council is legislative act. 
Yost'v. [homas, 685 P2driis2) 205 Calk 
Rptr. 801, 36 Cal.3d 561. 


Adoption of specific land use plan by city 
council is neither administrative nor adjudica- 
tive so as to be exempt from referendum. 

Yost v. Thomas, 685 P.2d 1152, 205 Cal. 

Rptr. 801, 36 Cal.3d 561. 


Adoption of specific land use plan by city 
council was legislative act subject to referen- 
dum. West's Ann.Cal.Gov.Code §§ 65451, 
65507. 

Yost v. Thomas, 685 P.2d 1152, 205 Cal. 

Rptr. 801, 36 Cal.3d 561. 


Cal. 1973. Ordinarily, municipalities must 
follow statutory or charter zoning procedures 
strictly whenever they propose a_ substantial 
interference with land use, for such procedures 
are constitutionally mandated to insure that 
private property owners receive due process of 
law. West's Ann.Gov.Code, § 65800. 

City of Escondido v. Desert Outdoor Adver- 

tising, Inc., 505 P.2d 1012, 106 Cal.Rptr. 
172, 8 Cal.3d 785, certiorari denied 94 
S/Cty 03) 4145U.S a2 8.035 Bd 2deo2: 


Whether a particular interference with, or 
restriction upon, land use is a substantial one, 
requiring compliance with applicable zoning 
procedures, can be determined only by examin- 
ing the facts of each particular case. West's 
Ann.Gov.Code, § 65800. 

City of Escondido v. Desert Outdoor Adver- 

tising, Inc., 505 P.2d 1012, 106 Cal.Rptr. 
172, 8 Cal.3d 785, certiorari denied 94 
S.Ct, 937 4s Use 828) sam Bad 2diove 


Cal.App. 1 Dist. 1987. Zoning and rezon- 
ing ordinances, and adoption of and amend- 
ments to general plans, are legislative actions 
subject to referendum, but approval of vari- 
ances, conditional use permits, and tentative 
subdivision maps, which involve application of 
preestablished standards and conditions to par- 
ticular land uses, involves an administrative or 
adjudicatory process which is not subject to 
referendum. 

W. W. Dean & Associates v. City of South 

San Francisco, 236 Cal.Rptr. 11, 190 Cal. 
App.3d 1368, review denied. 


Cal.App. 1 Dist. 1977. A city council, in 
enacting or amending a zoning ordinance, is 
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not required to make express findings of fact as 

to the public purpose of the ordinance or its 
relation to the police power. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Municipal ordinance, which provided that 
in order to amend zoning ordinance, city coun- 
cil shall find proposed amendment is in con- 
formance with general plan of city and that 
public necessity, convenience and general wel- 
fare require adoption of proposed amendment, 
did not require finding where zoning was not 
adopted. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1962. Government Code 
provisions relating to taking effect of ordinances 
and temporary interim zoning ordinances apply 
to general cities only and do not regulate char- 
ter cities. West's Ann.Gov.Code, §§ 36937, 
65304, 65806. 

Fletcher v. Porter, 21°Cal.Rptr. 452, 203 

Cal.App.2d 313. 


Cal.App. 2 Dist. 1993. Zoning ordinance 
of general application imparts constructive no- 
tice of its terms to public, so that it is not 
required to be recorded as restriction on own- 
er’s title in order to be enforceable. 

1119 Delaware v. Continental Land Title 

Co., 20 Cal.Rptr.2d 438, 16 Cal.App.4th 
992, review denied. 


Cal.App. 2 Dist. 1969. Where Municipal 
Code provision speaks of time limitations for 
taking action on zoning application as “‘jurisdic- 
tional’ and then prescribes procedure to be 
followed, that procedure must be followed. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 


Cal.App. 2 Dist. 1965. Creation of first 
class residential districts under codified ordi- 
nances pursuant to original ordinance did not 
constitute ‘‘amendments” and no repetition of 
original empowering ordinance was required. 

Glendale Unified Schoo] Dist. of Los Ange- 

les County v. Vista del Rossmoyne Co., 42 
Cal.Rptr. 899, 232 Cal.App.2d 493. 


Cal.App. 2 Dist. 1965. Matter of adoption 
of general plan in city is purely local matter and 
is not matter of statewide legislative concern. 
West's Ann.Const. art. 4, § 1; West’s Ann.Gov. 
Code, §§ 65400-65555. 

O’Loane v. O'Rourke, 42 Cal.Rptr. 283, 231 

Cal.App2d 774. 


Cal.App. 4 Dist. 1985. Enactment of zon- 
ing ordinance is legislative act to be distin- 
guished from granting or denial of special use 
permit, which is characterized as adjudicatory 


act requiring notice and opportunity to be 
heard. 
Wiltshire v. Superior Court, 218 Cal.Rptr. 
199, 172 Cal.App.3d 296. 


Cal.App. 4 Dist. 1973. A valid distinction 
exists between an ordinance regulating land use 
and one enacted pursuant to a city’s general 
police power to protect public health, safety and 
morals; thus, an ordinance regulating a busi- 
ness not a nuisance per se but which may 
become a nuisance may be enacted without 
complying with the procedural requirements of 
the State Zoning Law. 

Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


Statute providing that zoning ordinance or 
amendment thereto changing property from one 
zone to another or imposing specified regula- 
tions shall be adopted in manner set forth in 
described statutes and that any other amend- 
ment to zoning ordinance may be adopted as 
other ordinances are adopted was designed to 
assure property owners the procedural safe- 
guards provided by the State Zoning Law where 
zoning ordinance or amendment to zoning ordi- 
nance is one which significantly affects land 
use. West's Ann.Gov.Code, §8§ 65800, 65801, 
65853. 

Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


Method prescribed by State Zoning Law for 
enactment of a local zoning ordinance is the 
measure of the power of general law cities to 
legislate on zoning matters. West's Ann.Gov. 
Code, 8§ 65800, 65801, 65853. 

Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


Cal.App. 4 Dist. 1960. An ordinance regu- 
lating the height of buildings under a power 
conferred upon city to enact zoning laws regu- 
lating the height of buildings, may be adopted 
or amended only in the manner prescribed by 
statute granting that power to city. West’s Ann. 
Gov.Code, §§ 65800, 65804, 65807. 

Laguna Beach Taxpayers’ Ass'n v. City 

Council of City of Laguna Beach, 9 Cal. 
Rptr. 775, 187 Cal.App.2d 412. 


Cal.App. 5 Dist. 1983. Where Office of 
Planning and Research letter extending time for 
city to adopt general plan was issued after city 
council had approved environmental impact re- 
port and had prezoned certain property, the 
extension letter was not effective with respect to 
the prezoning and EIR approval. West's Ann. 
Cal.Gov.Code § 65302.6(a). 

Guardians of Turlock’s Integrity v. Turlock 

City Council, 197 Cal.Rptr. 303, 149 Cal. 
App.3d 584. 
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Cal.App. 5 Dist. 1972. Adoption and 
amendment of a general plan is a local legisla- 
tive matter and not of statewide concern. 

Duran v. Cassidy, 104 Cal.Rptr. 793, 28 

Cal.App.3d 574. 


Law Rev. 1981. California’s land planning 
requirements: The case for deregulation. 
54 So.Cal.L.R. 447. 


Law Rev. 1973. Environmental 
statements, zoning and low-cost housing. 
46 So.Cal.L.R. 754. 


impact 


Law Rev. 1959. Planning procedures and 
zoning ordinances in absence of planning com- 
mission, law revision. 

34 S.Bar J. 90. 


132. Map. 


Library references 


C.J.S. Zoning and Land Planning §§ 12, 14— 
16, 28. 


C.D.Cal. 1978. Approval of a coastal zone 
management program under the Coastal Zone 
Management Act does not require that a ‘‘zon- 
ing map” be provided which would inflexibly 
commit state in advance of receiving specific 
proposals to permit particular activities in spe- 
cific areas, and such programs need not estab- 
lish such detailed criteria that private users be 
able to rely on them as predictive devices for 
determining fate of projects without interaction 
between relevant state agencies and_ user. 
Coastal Zone Management Act of 1972, 8§ 302 
et seq., 306 as amended 16 U.S.C.A. 88 1451 et 
seq, l45a: 

American Petroleum Institute v. Knecht, 

456 F.Supp. 889, affirmed 609 F.2d 1306. 


Atty.Gen. 1994. Under the provisions of 
the Subdivision Map Act, two or more remain- 
der parcels may not be designated when a 
developer subdivides portions of more than one 
parcel for the first phase of a housing develop- 
ment and intends later to subdivide the undevel- 
oped portions for subsequent phases of the 
developmen : 

West's Ann.Cal.Gov.Code § 66424.6—77 
Op.Atty.Gen. 185, July 21, 1994. 


Atty.Gen. 1984. A parcel specific map is 
not required for the land use element of a 
general plan adopted by a city or county. 

67 Op.Atty.Gen. 75. 


Law Rev. 1964. Community 
condominium development. 
37 So.Cal.L.R. 106. 


planning, 


133. Report of board or commission. 


Library references 
C.J.S. Zoning and Land Planning 8§ 12, 14, 
16, 


Cal.App. 1 Dist. 1963. City planning com- 
mission, as prerequisite for city council action, 
must make findings on essential points of pro- 
posed zoning and report them to council. 
West’s Ann.Gov.Code, §§ 65653, 65655, 65657, 
65658. 

Williams v. City of San Bruno, 31 Cal.Rptr. 

854, 217 Cal.App.2d 480. 


Zoning ordinance was void where city plan- 
ning commission had not submitted report of 
findings or summaries of hearings to city coun- 
cil in accordance with statute under which 
ordinance was purportedly enacted. West's 
Ann.Gov.Code, § 65653. 

Williams v. City of San Bruno, 31 Cal.Rptr. 

854, 217 Cal.App.2d 480. 


Cal.App. 2 Dist. 1967. Where resolution of 
planning commission reported that at hearing 
property owners presented evidence in favor of 
zoning plan but did not indicate that any factual 
conflict developed, lack of detailed minutes 
which would have shown more specifically who 
appeared and what each had to say in support 
of proposed plan was not prejudicial and ordi- 
nance was not invalid on basis that report of 
commission was not accompanied by summary 
of hearings. 

Santa Barbara County v. Purcell, Inc., 59 

Cal.Rptr. 345, 251 Cal.App.2d 169. 


Law Rev. 1959. Planning procedures and 
zoning ordinances in absence of planning com- 
mission, law revision. 

34 S.Bar J. 90. 


134. Notice and hearing. 


Library references 
C.J.S. Zoning and Land Planning §§ 12-14, 


16. 
134.1. —— In general. 
N.D.Cal. 1981. Extension agreement en- 


tered into with the office of planning and re- 
search, which did not allow parcel sizes of less 
than ten acres for property located within pri- 
mary groundwater recharge areas, was not im- 
properly entered into secretly, but was adopted 
by resolution in publicly noticed open public 
meetings of the board of supervisors. 

Blodgett v. Santa Cruz County, 553 F.Supp. 

1090, affirmed 698 F.2d 368. 


9th Cir.BAP (Cal.) 1993. City’s enactment 
of emergency ordinance increasing parking re- 
quirements for property to be used as court- 
room was ‘‘legislative’’ rather than “‘judicial’’ 
act, and thus procedural due process require- 
ments of notice and hearing did not apply, 
where ordinance was generally applicable on its 
face. U.S.C.A. Const.Amend. 14. 

In re Park Beyond the Park, 157 B.R. 887, 

affirmed 52 F.3d 334. 
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Cal. 1979. Approval by county of tentative 
subdivision map was “‘adjudicatory function,” 
and thus those persons affected by such land 
use decision were constitutionally entitled to 
notice and opportunity to be heard prior to 
rendition of final decision. West’s Ann.Gov 
Code, §§ 66473-66474, 66478.1 et seq.; West's 
Ann.Public Resources Code, § 21080. 

Horn v. County of Ventura, 596 P.2d 1134, 

156 Cal.Rptr. 718, 24 Cal.3d 605. 


Cal. 1974. Adoption of broad and general 
zoning ordinance by charter city to which state 
Zoning Act did not apply was legislative act to 
which constitutional requirements of notice and 
hearing did not apply, and zoning ordinance 
could be adopted by such city through initiative 
process; inconsistent language in prior cases 
disapproved. West’s Ann.Gov.Code, § 65803; 
West's Ann.Const. art. 11, § 5; U.S.C.A.Const. 
Amend. 14. 

San Diego Bldg. Contractors Assn. v. City 

Council, 529 P.2d 570, 118 Cal.Rptr. 146, 
13 Cal.3d 205, 72 A.L.R.3d 973, appeal 
dismissed 96 S.Ct. 3184, 427 U.S. 901, 49 
L.Ed.2d 1195. 


Cal.App. 1 Dist. 1973. Adoption of zoning 
requires public hearings with public notice and 
initiatives in zoning field are invalid. West's 
Ann.Gov.Code, §§ 65500, 65803. 

People’s Lobby, Inc. v. Board of Supervi- 

sors, 106 Cal.Rptr. 666, 30 Cal.App.3d 
869. 


Cal.App. 2 Dist. 1981. Zoning ordinances 
are legislative while variances and subdivision 
map approvals are adjudicative; therefore, ade- 
quate protection under state and federal consti- 
tutional requirements is fulfilled when zoning is 
enacted by city council by provisions for land- 
owner to have notice and hearing. 

Gilliland v. County of Los Angeles, 179 
Cal.Rptr. 73, 126 Cal.App.3d 610, appeal 
dismissed 102 S.Ct. 2227, 456 U.S. 967, 
72 L.Ed.2d 840. 


Cal.App. 2 Dist. 1963. If there was viola- 
tion of statute which in effect proscribes secret 
meetings of any legislative body in state, zoning 
ordinance was not thereby invalidated. West's 
Ann.Gov.Code, 8§ 6060, 6061, 65654, 65803. 

Claremont Taxpayers Ass'n v. City of Clare- 

mont, 35 Cal.Rptr. 907, 223 Cal.App.2d 
589. 


Cal.App. 2 Dist. 1958. Charter provision 
of the city of Los Angeles imposing duty on the 
planning commission to hold al] public hearings 
required by law for the adoption, extension or 
modification of a zoning plan required the com- 
mission to hold public hearings where required 
to do so by ordinance. St.1941, pp. 3497, 3499. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 


Property owners must be heard before ordi- 
nances which substantially affect their property 
rights are adopted. West's Ann.Gov.Code, 
§§ 65500-65509, 65803, 65804. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 


Cal.App. 3 Dist. 1997. “Ordinary” urgency 
zoning ordinance could be adopted without 
complying with notice and hearing require- 
ments, even though statute covering urgency 
ordinances providing that they did not apply to 
ordinances which could be passed only after 
notice and hearing and urgency ordinance sus- 
pended performance of development agreement 
confirmed by ordinance subject to notice and 
hearing requirement. West's Ann.Cal.Gov.Code 
§§ 25131, 65858, 65867; Sutter County, Cal., 
Ordinance 1171. 

216 Sutter Bay Associates v. County of 

Sutter, 68 Cal.Rptr.2d 492, 58 Cal. 
App.4th 860. 


Cal.App. 4 Dist. 1983. Where factual basis 
supporting zoning laws requiring dispersal or 
deconcentration of adult movie theaters had 
been developed by testimony in other cases in 
other communities, it was not necessary for city 
whose dispersal ordinance was challenged to 
independently establish factual basis to support 
the ordinance as applied to local conditions. 
U.S.C.A. Const.Amend. 1. 

Strand Property Corp. v. Municipal Court, 

200 Cal.Rptr. 47, 148 Cal.App.3d 882. 


Cal.App. 4 Dist. 1974. Test of whether no- 
tice and opportunity to be heard are required 
before enactment of land use control is whether 
regulation results in deprivation of any signifi- 
cant property interest. West's Ann.Public Re- 
sources Code, §§ 27000 et seq., 27001, 
27001(b), 27100, 27104, 27200, 27201, 27300- 
27304, 27320, 27400, 27402, 27423, 27424; 
U.S.C.A.Const. Amend. 14; West's Ann.Gov. 
Code, 88 65800 et seq., 65858; Gov.Code, 
§ 65806, St.1953, p. 2927. 

CEEED vy. California Coastal Zone Conser- 

vation Coin., 118 Cal.Rptr. 315, 43 Cal. 
App.3d 306. 


Statutory notice and hearing requirements 
must be complied with before enacting ordi- 
nance zoning or rezoning specific property, but 
due process does not mandate notice and op- 
portunity to be heard prior to enactment of 
legislation declaring certain classes of activities 
public nuisances. West’s Ann.Public Resources 
Code, § 27000 et seq.; West's Ann.Civ.Code, 
§ 3480. 

CEEED vy. California Coastal Zone Conser- 

vation Com., 118 Cal.Rptr. 315, 43 Cal. 
App.3d 306. 


Cal.App. 4 Dist. 1973. Fact that enactment 
of a local zoning ordinance has been character- 
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ized as a legislative function is not determina- 
tive of the right of property owners to notice 
and opportunity to be heard; if a local ordi- 
nance substantially interferes with land use, due 
process requires compliance with statutory or 
charter-zoning procedures. West's Ann.Goy. 
Code, §§ 65801, 65853; U.S.C.A.Const. Amend. 
14. 

Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


€=135. —— Sufficiency of notice and publica- 
tion. 


Cal.App. 2 Dist. 1970. General rule that 
one who has been notified to attend a certain 
proceeding and does do so, cannot be heard to 
complain of alleged insufficiency of a notice and 
that it has in such instance served its purpose 
applies to a hearing on zoning application. 

Hilton v. Board of Supervisors, 86 Cal.Rptr. 

754, 7 Cal.App.3d 708. 


136. Approval of voters or property owners. 


Library references 


C.J.S. Zoning and Land Planning §§ 12, 14, 
16, 30. 


N.D.Cal. 1988. Land use measure pre- 
cluding property owner from obtaining change 
in her property's zoning designation without 
prior voter approval violated equal protection 
clause; record was devoid of any indication that 
property had any unique characteristics that 
would warrant separate treatment, and city’s 
planning director was at a loss to explain why 
property had been singled out. U.S.C.A. Const. 
Amends. 5, 14. 

Fry v. City of Hayward, 701 F.Supp. 179. 


Cal.App. 1 Dist. 2001. The electorate has 
referendum power, coextensive with the legisla- 
tive power of the local governing body, to make 
zoning decisions by initiative; such decisions 
reasonably include the decision to prezone or 
the decision not to prezone. 

Merritt v. City of Pleasanton, 107 

Rptr.2d 675, 89 Cal.App.4th 1032. 


Galk 


Failure of electorate to approve referendum 
that would have approved a prezoning of prop- 
erty for a low density residential planned unit 
development (PUD) was neither arbitrary nor 
capricious; electorate did not change city’s gen- 
eral plan or property's land use designation to 
preclude a particular type of needed housing, 
and defeat of referendum simply maintained the 
status quo. 

Merritt v. City of Pleasanton, 107 Cal. 

Rptr.2d 675, 89 Cal.App.4th 1032. 


Electorate validly exercised its referendum 
power in defeating referendum measure that 
would have approved a prezoning of property 


for a low density residential planned unit devel- 
opment (PUD). 
Merritt v. City of Pleasanton, 107 
Rptr.2d 675, 89 Cal.App.4th 1032. 


Cal.App. 1 Dist. 1998. Land use decisions 
by local governing bodies can be challenged by 
either initiative or referendum. 

Mervyn's v. Reyes, 81 Cal.Rptr.2d 148, 69 

Cal.App.4th 93, review denied. 


Gali 


Initiative petition which called for reenact- 
ment of open space land use designations con- 
tained in city’s previous general land use plan, 
but to which city’s previous plan, plan map, and 
supporting policies were not attached, did not 
substantially comply with full text requirement 
of Elections Code, and thus was invalid as 
matter of law; 17 pages of general plan omitted 
from petition were key element of initiative. 
West's Ann.Cal.Elec.Code § 9201. 

Mervyn's v. Reyes, 81 Cal.Rptr.2d 148, 69 

Cal.App.4th 93, review denied. 


Whether governmental land use decision is 
challenged by initiative, or by referendum, it is 
imperative that persons evaluating whether to 
sign petition be advised which laws are being 
challenged and which will remain the same. 

Mervyn's v. Reyes, 81 Cal.Rptr.2d 148, 69 

Cal.App.4th 93, review denied. 


Cal.App. 2 Dist. 1993. Initiative and refer- 
endum powers apply to zoning ordinances. 
Lee v. City of Lompoc, 18 Cal.Rptr.2d 389, 
14 Cal.App.4th 1515. 


Cal.App. 3 Dist. 1980. ‘“‘Special taxes’ un- 
der constitutional provision requiring a two- 
thirds vote of the qualified electors before impo- 
sition did not embrace fees for land use regula- 
tory activities where fees charged to particular 
applicants did not exceed reasonable cost of the 
regulatory activities and were not levied for 
unrelated revenue purposes. West’s Ann.Const. 
Art. 13A, § 4. 

Mills v. County of Trinity, 166 Cal.Rptr. 

674, 108 Cal.App.3d 656. 


Cal.App. 4 Dist. 1996. Adoption or amend- 
ment of a general municipal development plan 
or specific plan constitutes a legislative act, and 
is subject to the electorate’s exercise of the 
power of referendum. West’s Ann.Cal.Gov. 
Code § 65350 et seq. 

Chandis Securities Co. v. City of Dana 

Point, 60 Cal.Rptr.2d 481, 52 Cal.App.4th 
475, review denied. 


Simply because city council acted reason- 
ably in approving proposed general plan 
amendment and ‘specific development plan, 
based on finding that project complied with 
city’s general plan, did not invalidate elector- 
ate’s subsequent rejection of amendment and 
specific plan in referendums; applicability of the 
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power of referendum to adoption of specific 
plan implies that electorate may reject proposed 
plan. 
Chandis Securities Co. v. City of Dana 
Point, 60 Cal.Rptr.2d 481, 52 Cal.App.4th 
475, review denied. 


Failure of municipal electorate to approve 
general plan amendment and specific develop- 
ment plan proposed in referendums did not 
violate developers’ right to substantive due pro- 
cess; nature and locale of proposed develop- 
ment, number of elements implicated by pro- 
posed specific plan for it, extensive hearings 
and potential adverse impacts resulting from 
development on the property, showed that city 
council's decision approving project was not the 
only reasonable conclusion; in fact, environ- 
mental impact report (EIR) prepared for the 
property considered 11 other development alter- 
natives, ranging from high level of development 
called for in previous specific plan prepared 
when the property was under the county’s con- 


trol to a no-development option. U.S.C.A. 
Const.Amend. 14. 
Chandis Securities Co. v. City of Dana 


Point, 60 Cal.Rptr.2d 481, 52 Cal.App.4th 
475, review denied. 


Failure of municipal electorate to approve 
general plan amendment and specific develop- 
ment plan proposed in referendums did not 
violate developers’ right to equal protection, 
notwithstanding their contention that ballot ar- 
guments indicated that electorate rejected pro- 
posals solely to preserve the property as open 
space; ballot arguments opposing measures at- 
tacked proposed plan and amendment on sever- 
al grounds; moreover, city’s general plan still 
contemplated development of the property, and 
referendum vote merely rejected one proposed 
specific plan. U.S.C.A. Const.Amend. 14. 

Chandis Securities Co. v. City of Dana 

Point, 60 Cal.Rptr.2d 481, 52 Cal.App.4th 
475, review denied. 


Municipal electorate’s referendum rejection 
of specific development plan did not violate 
statutory requirements that land use regulations 
be consistent with city’s general plan, and that 
specific plan be consistent with general plan; 
referendum rejection did not result in maintain- 
ing or establishing a zoning law inconsistent 
with city’s general plan, and case involved prep- 
aration of a specific plan for portion of a newly 
incorporated city in accordance with its 
adopted general plan. West's Ann.Cal.Gov. 
Code §§ 65454, 65860(a). 

Chandis Securities Co. v. City of Dana 

Point, 60 Cal.Rptr.2d 481, 52 Cal.App.4th 
475, review denied. 


Municipal electorate’s referendum rejection 
of proposed specific development plan and gen- 
eral plan amendment was not invalid on ground 


it failed to make findings, based on substantial 
evidence, that plan would have an adverse im- 
pact on public health or safety, and that no 
alternative method of satisfactorily mitigating or 
avoiding the impact existed; statute requiring 
such findings concerns planning agency’s con- 
sideration of a housing development project and 
was not applicable; moreover, burdensome stat- 
utory requirements mandating that legislative 
body make findings to support its decision need 
not be satisfied when legislation is enacted by 
electorate via initiative or referendum. West's 
Ann.Cal.Gov.Code § 65589.5(j). 
Chandis Securities Co. v. City of Dana 
Point, 60 Cal.Rptr.2d 481, 52 Cal.App.4th 
475, review denied. 


Cal.App. 4 Dist. 1993. Initiative and refer- 
endum powers applied to city council’s adop- 
tion of general land use plan; adoption of plan 
was ‘“‘legislative act,’ for purposes of initiative 
and referendum powers. West's Ann.Cal. 
Const. Art. 2, §§ 9(a), 11; West’s Ann.Cal.Gov. 
Code § 65301.5. 

Nelson v. Carlson, 21 Cal.Rptr.2d 485, 17 

Cal.App.4th 732, as modified on denial of 
rehearing, and review denied. 


Referendum petition challenging city coun- 
cil’s adoption of general plan was fatally defec- 
tive in failing to attach to petition exhibit con- 
taining plan; plan was “‘text’’ within meaning of 
requirement that petition contain text of legisla- 
tion, and without copy of plan, electors did not 
have enough information to decide whether to 
sign _ petition. West's Ann.Cal.Elec.Code 
§ 4052. 

Nelson v. Carlson, 21 Cal.Rptr.2d 485, 17 

Cal.App.4th 732, as modified on denial of 
rehearing, and review denied. 


Cal.App. 4 Dist. 1989. Land use planning 
and zoning scheme does not, under theory of 
implied preemption, bar enactment of numeri- 
cal growth control ordinance by means of initia- 
tive. 

Building Industry Assn. v. Superior Court, 
259 Cal.Rptr. 325, 211 Cal.App.3d 277, 
rehearing denied, modified, and review 
denied. 


Atty.Gen. 1979. Approval by two-thirds of 
the qualified electors of fees imposed pursuant 
to West’s Ann.Gov.Code, § 66484, which re- 
quires a subdivider or permittee under the Sub- 
division Map Act to pay, as a fee, that portion of 
the cost of such bridges or thoroughfares as will 
a benefit to the land being subdivided or subject 
to the building permit, is not required by Const. 
Art. 13A, § 4, which provides that cities, coun- 
ties and special districts, by two-thirds of the 
qualified electors of such district, may impose 
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special taxes on such district, because such fees 
are not special taxes. 
79-712, 62 Op.Atty.Gen. 663. 


Law Rev. 1973. Zoning by initiative. 
10 C.W.L.R. 105. 


137. Filing, recording, or publication. 


Library references 
C.J.S. Zoning and Land Planning 8§ 15, 16. 


Cal.App. 2 Dist. 1984. Generally, the en- 
acting of zoning regulations by a legislative 
body is legislative rather than administrative or 
adjudicative, for purposes of determining 
whether specific findings of fact supporting the 
enactments are necessary. 

Cormier v. County of San Luis Obispo, 207 

Cal.Rptr. 880, 161 Cal.App.3d 850. 


138. Creation of districts. 


Library references 
C.J.S. Zoning and Land Planning § 12. 


Ill. MODIFICATION OR AMENDMENT. 


(A) IN GENERAL. 


€=151. Power to modify or amend in general. 


Library references 


C.J.S. Zoning and Land Planning §§ 65, 67, 
Tl 


C.D.Cal. 1985. City was not estopped from 
changing, after property owner’s purchase, 
property's land use designation from general 
commercial to intermediate density residential. 
No evidence was presented that anyone from 
city directly represented to property owner that 
the general commercial designation would nev- 
er change, and even if such representation had 
been made it would not have been reasonable 
for property owner to rely on it. 

Litton Intern. Development Corp. v. City of 

Simi Valley, 616 F.Supp. 275. 


Cal. 1995. Amendment of general plan is 
primarily a matter of local concern and there- 
fore not one that the legislature can be sup- 
posed to have delegated exclusively to the local 
governing body. West's Ann.Cal.Gov.Code 
§65301-5, 

DeVita v. County of Napa, 889 P.2d 1019, 

38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Cal. 1958. A zoning ordinance constitutes 
exercise of a governmental and legislative func- 
tion and is subject to change by legislative 
power. West's Ann.Gov.Code, § 65804. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Cal.App. 1 Dist. 1970. Zoning ordinance 
constitutes exercise of governmental function 
and is subject to change by legislative power. 

City of Sausalito v. County of Marin, 90 

Cal.Rptr. 843, 12 Cal.App.3d 550. 


Cal.App. 2 Dist. 2000. The power to enact, 
modify, and amend zoning and other land use 
regulations constitutes a part of a county’s po- 
lice power. 

Santa Margarita Area Residents Together v. 

San Luis Obispo County, 100 Cal.Rptr.2d 
740, 84 Cal.App.4th 221, rehearing de- 
nied, and review denied. 


Cal.App. 2 Dist. 1984. 
mean permanent regulation. 
Riggs v. City of Oxnard, 201 Cal.Rptr. 291, 
154 Cal.App.3d 526. 


Zoning does not 


Property as zoned is neither a vested right 
nor does it represent a contract divesting the 
city of right to subsequently change the ordi- 
nance. 

Riggs v. City of Oxnard, 201 Cal.Rptr. 291, 

154 Cal.App.3d 526. 


Cal.App. 2 Dist. 1980. Approval 

plan did not require rezoning. 

Toso v. City of Santa Barbara, 162 Cal. 
Rptr. 210, 101 Cal.App.3d 934, certiorari 
denied 101 S.Ct. 271, 449 U.S. 901, 66 
L.Ed.2d 131. 


Cal.App. 2 Dist. 1956. Zoning regulations 
are not contracts of the county and they may be 
modified. 

Steiger v. Board of Sup’rs of Los Angeles 

County, 300 P.2d 210, 143 Cal.App.2d 
352% 


of plot 


Cal.App. 2 Dist. 1955. Zoning regulations 
are not contracts made by county and may 
therefore be modified by the county. 

Triangle Ranch, Inc. v. Union Oil Co. of 

California, 287 P.2d 537, 135 Cal.App.2d 
428. 


Cal.App. 3 Dist. 1969. Though ‘‘Euclidean 
zoning’ divides community into homogeneous 
land use zones, individual parcels may be al- 
lowed escape from such rigid grouping without 
detriment to zoning objectives, and rezoning an 
individual parcel is simply one of variety of 
techniques for achieving flexibility in land use. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 5 Dist. 1974. Adoption by county 
board of supervisors of specific plan for devel- 
opment of area as mountain subdivision, made 
subject to rezoning of property to conform to 
tentative subdivision maps on file, did not com- 
mit county to amend zoning ordinance or de- 
prive county of its discretion to approve or 
disapprove application for zone change submit- 
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ted by developer which was advised that re- 
quested zone change involved greater degree of 
responsibility over project than did the specific 
plan. West's Ann.Gov.Code, §§ 65450 et seq., 
65800-65912, 65854-65857. 
People v. County of Kern, 115 Cal.Rptr. 67, 
39 Cal.App.3d 830. 


Cal.App. 5 Dist. 1968. Zoning regulations 
are not contracts and may be modified from 
time to time. 

Richter v. Board of Sup'rs of Sacramento 

County, 66 Cal.Rptr. 52, 259 Cal.App.2d 
99. 


Cal.Super. 1983. Existing property owner 
has no right to continuity of zoning of general 
area of property. 

People v. Little, 192 Cal.Rptr. 619, 143 

Cal.App.3d Supp. 14. 


Law Rev. 1979. Down-zoning and exclu- 
sionary zoning in California law. Michael A. 
Willemsen and Gail V. Phillips. 

31 Hastings L.J. 103. 


S152. Who may exercise power. 


Library references 
C.J.S. Zoning and Land Planning § 66. 


Cal.App. 1 Dist. 1989. City’s board of per- 
mit appeals was not law-making body and had 
no power to disregard or amend ordinances 
which defined its authority; reclassification of 
property for zoning purposes was legislative 
function that had to be done by board of super- 
visors under its power to amend code, and was 
not something board of permit appeals could do 
under guise of administrative action. 

City and County of San Francisco v. Board 

of Permit Appeals, 255 Cal.Rptr. 307, 207 
Cal.App.3d 1099. 


Cal.App. 2 Dist. 1960. A change of zone is 
a legislative, not an administrative remedy. 
West's Ann.Gov.Code, 8§ 65650, 65653, 65654, 
65803, 65804. 
Banville v. Los Angeles County, 4 Cal.Rptr. 
458, 180 Cal.App.2d 563. 


153. Statutory provisions and limitations. 


Library references 
C.J.S. Zoning and Land Planning § 67. 


Cal.App. 1 Dist. 1986. ‘‘Window’’ period 
cancellation provision [West's Ann.Cal.Gov. 
Code § 51282.1 (Repealed)], allowing owners of 
land subject to Williamson Act [West’s Ann.Cal. 
Gov.Code §§ 51200-51220] contracts, which re- 
stricted land to agricultural uses, a one-time 
opportunity to cancel the contracts, violated 
constitutional requirement that preferentially 


taxed lands be enforceably restricted. West's 

Ann.Cal. Const. Art. 13, § 8 
Lewis v. City of Hayward, 222 Cal.Rptr. 
781, 177 Cal.App.3d 103, review denied. 


Cal.App. 1 Dist. 1970. Statute providing 
that formal rules of evidence or procedure 
which must be followed in court shall not be 
applied in zoning matters was effective retroac- 
tively with respect to ordinance, which amend- 
ed county zoning ordinance so as to rezone 
tract from “D”’ classification that permitted cer- 
tain residential and agricultural uses to 
“planned community district’ classification; 
and thus fact that notice of board’s proceeding 
was published only six days prior to convening 
of proceeding rather than statutorily required 
ten days did not, absent prejudice, invalidate 
ordinance. West’s Ann.Gov.Code, 8§ 14, 65801, 
65853, 65854(a), 65856. 

City of Sausalito v. County of Marin, 90 

Cal.Rptr. 843, 12 Cal.App.3d 550. 


Cal.App. 2 Dist. 1991. School Facilities 
Legislation does not prohibit county from deny- 
ing zoning change even though that denial is 
based on adequacy of school facilities so long as 
one of essential conditions or requirements for 
project is zoning change; statutory prohibition 
against denying development projects on basis 
of adequacy of school facilities effects only de- 
velopment projects. West’s Ann.Cal.Gov.Code 
§§ 65995, 65996, 

William S. Hart Union High School Dist. v. 

Regional Planning Com., 277 Cal.Rptr. 
645, 226 Cal.App.3d 1612, rehearing de- 
nied, modified, and review denied. 


If county, based upon erroneous legal ad- 
vice, believed that it had no choice but to grant 
zoning changes requested by developer, even 
though such proposed changes would have ad- 
verse impact on school and infrastructure, and 
county therefore did not sufficiently consider 
impact on school facilities that proposed zoning 
change would have or what mitigation mea- 
sures if any might be required, county did not 
discharge its responsibilities under its develop- 
ment monitoring system and its general plan. 

William S. Hart Union High School Dist. v. 

Regional Planning Com., 277 Cal.Rptr. 
645, 226 Cal.App.3d 1612, rehearing de- 
nied, modified, and review denied. 


Cal.App. 2 Dist. 1980. Rationale behind 
statute providing that no mandatory element of 
a general plan shall be amended more frequent- 
ly than three times during any calendar year 
was one of promoting public participation in 
the amendment process. West's Ann.Gov.Code, 
§ 65361. 

Karlson v. City of Camarillo, 161 Cal.Rptr. 

260, 100 Cal.App.3d 789. 
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Statute providing that no mandatory ele- 
ment of a general plan shall be amended more 
frequently than three times during any calendar 
year did not prohibit consideration of more 
than one parcel in an amendment of an element 
of a general plan; rather, such statute limited 
the number of occasions in each year on which 
amendments could be considered. West's Ann. 
Gov.Code, § 65361. 

Karlson v. City of Camarillo, 161 Cal.Rptr. 

260, 100 Cal.App.3d 789. 


Cal.App. 2 Dist. 1976. Under Election 
Code section stating that when any election is 
contested on account of malconduct of precinct 
board or member, election shall not be annulled 
or set aside unless rejection of vote of precinct 
would change result as to that office in remain- 
ing vote of county, malconduct of precinct 
boards in precincts where registered voters 
were overwhelmingly against rezoning, did not 
authorize exclusion of entire vote of such pre- 
cincts, thus increasing the majority by which 
the measure prevailed, inasmuch as so applied 
the statute would violate constitutional stan- 
dards of due process and equal protection. 
West's Ann.Election Code, § 20023. 

Anderson v. County of Santa Barbara, 128 

Cal.Rptr. 707, 56 Cal.App.3d 780. 


Cal.App. 4 Dist. 1988. Charter city with 
population under two million, which had not 
adopted provisions of state code zoning chapter 
by ordinance or charter, was not required to 
follow mandate of section of that chapter which 
requires certain cities to make their zoning 
ordinances consistent with general plan, and to 
amend their zoning ordinances within reason- 
able time after any inconsistent amendments. 
West's Ann.Cal.Gov.Code §8§ 65803, 65860. 

Mira Development Corp. v. City of San 

Diego, 252 Cal.Rptr. 825, 205 Cal.App.3d 
1201, review denied. 


Atty.Gen. 1987. Coastal Act’s provisions 
for approval of amendments to a certified local 
coastal program or land ‘use program by the 
California Coastal Commission are applicable to 
charter cities. 

70 Op.Atty.Gen. 220, 9-10-87. 


Atty.Gen. 1973. The enactment and 
amendment of zoning ordinances must be pre- 
ceded, pursuant to West’s Ann.Public Resources 
Code §§ 21080, subd. (a) and 21151, by prepa- 
ration of an environmental impact report if the 
proposed ordinance may have a significant ef- 
fect on the environment, and this conclusion 
applies to zoning ordinances which may have 


been adopted during the moratorium period of 


December 5, 1972 to April 5, 1973. 
SO73-23, 56 Op.Atty.Gen. 404. 


154. Circumstances affecting validity of 
amendment in general. 


Library references 
C.J.S. Zoning and Land Planning 8§ 67, 76. 


N.D.Cal. 1975. Though zoning itself is not 
a contractual act, a municipality should not be 
allowed to avoid responsibility for breach of 
specific land use agreements entered into with 
private parties even though the breach occurred 
through the process of zoning changes. 

M. J. Brock & Sons, Inc. v. City of Davis, 

401 F.Supp. 354. 


Cal.App. 1 Dist. 1977. Motive of city coun- 
cil in declining to amend its zoning ordinance is 
irrelevant to any inquiry concerning its reason- 
ableness; reasonableness of its action is to be 
judged on the objective results of the decision. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 2 Dist. 1956. City ordinance re- 
zoning 785 acres of vacant land, which had 
previously been zoned for agricultural uses, to 
light industrial uses, was not invalid, on ground 
that development of 785 acres for industrial 
uses would create intolerable congestion of traf- 
fic and inadequacy of sewer service, where 
contention that such situation would result pre- 
supposed that roads and sewers would remain 
in their present limited capacity, rather than 
that they would be improved in proportion to 
increasing public demands. 

Robinson v. City of Los Angeles, 304 P.2d 

814, 146 Cal.App.2d 810. 


Cal.App. 3 Dist. 1976. City ordinances 
regulating land uses within flood prone areas 
and rezoning certain lands surrounding stream 
beds were neither vague nor arbitrary, nor 
improper exercise of city council’s police pow- 
er, and owners of property rezoned pursuant to 
such ordinances, who alleged deprivation of 
their constitutional rights as result of such ordi- 
nances, failed to adequately state cause of ac- 
tion. 42 U.S.C.A. §§ 1983, 1985. 

Zisk v. City of Roseville, 127 Cal.Rptr. 896, 

56 Cal.App.3d 41. 


Cal.App. 3 Dist. 1969. Where court inqui- 
ry into legislative motivation of county board of 
supervisors in promulgating reversion ordi- 
nance would characterize such ordinance as 
forfeiture rather than legislative decision on 
land use, such ordinance is invalid exercise of 
zoning power. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 4 Dist. 1977. County board of su- 
pervisors could legally amend county general 
plan to accommodate developer's project in 
mountainous acreage, and it was not necessary 
that plan first be amended and that developer 
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then make his project consistent with it. West's 
Ann.Gov.Code, §§ 65300, 65356.1, 65361, 65450 
et seq., 65860, 66473.5. 
Mountain Defense League v. Board of Su- 
pervisors, 135 Cal.Rptr. 588, 65 Cal. 
App.3d 723. 


Law Rev. 1954. Effect of rezoning on ad- 
jacent property. 
1 U.C.L.A.Law R. 356. 


Law Rev. 1954. 
tions on area rezoned. 
LUG LA Law R. 354. 


Effect of zoning regula- 


© 155. Reasonableness. 


Library references 
C.J.S. Zoning and Land Planning § 68. 


Cal.App. 1 Dist. 1977. Decision of city 
council refusing to rezone property must be 
found reasonable or unreasonable based upon 
its effect in light of the facts as they exist 
relevant to that decision, and it is not proper to 
inquire into the motives of the councilmen to 
determine their reasons for denying rezoning. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1970. Fact that rezoned 
property was similar in nature to property 
which was not rezoned did not make unreason- 
able action of Board of Supervisors in rezoning 
and was not sufficient to overcome presumption 
that rezoning ordinance was valid and that 
Board ascertained existence of necessary facts 
to support its action. 

Orinda Homeowners Committee v. Board 

of Supervisors, 90 Cal.Rptr. 88, 11 Cal. 
App.3d 768, 43 A.L.R.3d 880. 


Cal.App. 3 Dist. 1969. Investment made 
on strength of rezoning has precisely same 
protection against later arbitrary action as any 
other property investment in that all are shield- 
ed from arbitrariness and all are vulnerable to 
reasonable exercises of police power. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


156. Uniformity and discrimination. 


Library references 
C.J.S. Zoning and Land Planning § 68. 


Cal. 1956. An amended county zoning or- 
dinance authorizing location of county juvenile 
hall in single family use residential zone was 
not invalid as special legislation favoring one 
class. 

Bailey v. Los Angeles County, 293 P.2d 449, 

46 Cal.2d 132. 


Cal.App. 3 Dist. 1969. Arbitrarily con- 
ceived exaction, imposed by zoning authority 
upon landowner as prerequisite to grant of 


landowner’s rezoning proposal, will be nullified 
as disguised attempt to take private property for 
public use without resort to eminent domain or 
as mask for discriminatory taxation. 
Scrutton v. Sacramento County, 79 Cal. 
Rptr. 872, 275 Cal.App.2d 412. 


157. Public interest and general welfare. 


Library references 
C.J.S. Zoning and Land Planning § 69. 


N.D.Cal. 1996. City council's rejection of 
landowners’ rezoning application did not rise to 
level of substantive due process violation as 
rejection was rationally related to legitimate 
government interests in preservation of charac- 
ter and integrity of neighborhood, prevention of 
undue concentration of population, and preven- 
tion of traffic congestion, and safety. U.S.C.A. 
Const.Amend. 14. 

Tyson v. City of Sunnyvale, 920 F.Supp. 

1054. 


City council's rejection of landowners’ re- 
zoning application did not rise to level of equal 
protection violation as rejection was rationally 
related to legitimate government interests in 
preservation of character and integrity of neigh- 
borhood, prevention of undue concentration of 
population, prevention of traffic congestion, and 
safety. 

Tyson v. City of Sunnyvale, 920 F.Supp. 

1054. 


Cal.App. 4 Dist. 1977. Amendment to 
county general plan was valid as being “‘in the 
public interest’’ where, as result of amendment, 
some 600 acres which had formerly been in 
private ownership would be made available for 
public use. West’s Ann.Gov.Code, 8§ 65356.1, 
65561. 

Mountain Defense League v. Board of Su- 

pervisors, 135 Cal.Rptr. 588, 65 Cal. 
App.3d 723. 


Law Rev. 1972. Zoning: Monopoly effects 
and judicial abdication. Norman Karlin, Ed- 
ward L. Horton and Lee M. Polster. 

4 Southwestern U.L.Rev. 1. 


Law Rev. 1972. Juvenile drivers lawfully 
arrested may be tested for sobriety without 
parents’ consent because the implied consent 
law is applicable to all drivers. 

4 Southwestern U.L.Rev. 1. 


158. Necessity of changed conditions. 


Library references 
C.J.S. Zoning and Land Planning § 72. 


Cal.App. 2 Dist. 1954. A zoning ordinance 
may be amended from time to time as new and 
changing conditions warrant revision. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 
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Cal.App. 3 Dist. 1969. County board of su- 
pervisors has power to rezone an individual 
parcel when changed community conditions 
have rendered former classification unsuitable 
and new classification is consistent with public 
interest. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 5 Dist. 1968. A county or munici- 
pality may amend its zoning ordinance as new 
and changed conditions warrant and require 
such revisions. 

Richter v. Board of Sup’rs of Sacramento 

County, 66 Cal.Rptr. 52, 259 Cal.App.2d 
99: 


Cal.Super. 1963. Planning commission of 
government code city possesses no independent 
legislative authority to rezone, parcel by parcel, 
entire area embraced within zoned area until 
character of entire zone has been completely 
changed. West's Ann.Gov.Code, 88 65460, 
65654, 65656, 65800, 65806. 

People v. Perez, 29 Cal.Rptr. 781, 214 Cal. 

App.2d Supp. 881. 


159. Comprehensive plan. 


Library references 
C.J.S. Zoning and Land Planning 8 73. 


C.D.Cal. 1992. City’s actions in updating 
its general plan served legitimate governmental 
ends of protecting environment, preserving 
open space and agriculture, and regulating 
quality of community by limiting development; 
landowners failed to support assertion that 
city’s actual motivations were racially oriented. 

Kawaoka v. City of Arroyo Grande, 796 

FSuppmelo20 satires 7 Er aculo2 i. 
Cemlonaii denied ilons: CtloS eo SeUEse 
SHO Us OMe Ede2del 25. 


General plan is not law, but tentative plan, 

subject to change. 

Kawaoka v. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied aes Ctall93y 5155 Us. 
870, 130 L.Ed.2d 125. 


Landowner’s haphazard attacks on compe- 
tence of city members and validity of city’s 
findings in connection with update to general 
plan did not seriously challenge deference due 
city’s actions, which only had to have conceiva- 
ble rational basis in order to withstand substan- 
tive due process claim. U.S.C.A. Const.Amend. 
14. 

Kawaoka v. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
870, 130 L.Ed.2d 125. 


Landowners failed to establish that treat- 
ment of their property by city’s updated general 


plan violated equal protection, where landown- 
ers were unable to identify any other large 
tracts of agricultural land with similar re- 
sources and capacities for development which 
received _ significantly better ‘treatment. 
U.S.C.A. Const.Amend. 14. 

Kawaoka v. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
870, 130 L.Ed.2d 125. 


City’s objectives in treating landowner’s 
property differently from other similarly situat- 
ed properties in its updated general plan would 
have been rational, where city based rezoning 
decisions on need to plan roads, coordinate 
sewage disposal, roadways, easements, drain- 
age, utility services and to distribute available 
water supplies and sewage capacities; density 
decision manifestly served general plan’s twin 
goals of preserving agriculture and accommo- 
dating limited development. U.S.C.A. Const. 
Amend. 14. 

Kawaoka v. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
870, 130 L.Ed.2d 125. 


Cal. 1995. Planning laws leave it largely to 
each locality to balance competing values of 
flexibility and stability in the planning process, 
and allow cities and. counties the discretion to 
determine how often a general plan is to be 
amended, except that housing element must be 
amended at least every five years and amend- 
ments to mandatory element of the plan are 
limited to four per year. West’s Ann.Cal.Gov. 
Code §§ 65358(b), 65588(b). 

DeVita v. County of Napa, 889 P.2d 1019, 

38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Cal. 1990. ‘‘Traffic Control Initiative’ es- 
tablishing building moratorium to combat traf- 
fic congestion was not offered as, and could not 
be construed as, an amendment to city’s general 
plan; initiative did not identify existing provi- 
sion of general plan that was to be amended or 
state that it was an addition to the plan. West's 
Ann.Cal.Gov.Code § 65356.1 (Repealed); 
West's Ann.Cal.Elec.Code §§ 3500 et seq., 4000; 
West's Ann.Cal. Const. Art. 2, § 11. 

Lesher Communications, Inc. v. City of 

Walnut Creek, 802 P.2d 317, 277 Cal. 
Rptr. 1, 52 Cal.3d 531. 


Cal.App. 1 Dist. 1998. “General _ plan,” 
which has been aptly analogized to constitution 
for all future developments, is atop hierarchy of 
local government law regulating land use, and 
its amendment alters course of region's future 
development. West's Ann.Cal.Gov.Code 
§ 65300. 

Milagra Ridge Partners, Ltd. v. City of Paci- 

fica, 72 Cal.Rptr.2d 394, 62 Cal.App.4th 
108, review denied. 
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Cal.App. 1 Dist. 1995. | Memorandum of 
understanding (MOU) between cities and county 
providing that each jurisdiction’s individual 
general plan amendments regarding particular 
parcel of land were ineffective unless like 
amendments were made to other jurisdictions’ 
general plans constituted impermissible divest- 
ment of their power and obligation to enact 
legislation affecting lands within their respec- 
tive jurisdictions. West's Ann.Cal.Gov.Code 
§§ 65000-66499.58. 

Alameda County Land Use Assn. v. City of 
Hayward, 45 Cal.Rptr.2d 752, 38 Cal. 
App.4th 1716, rehearing denied, and re- 
view denied. 


Cal.App.1 Dist. 1990. | Where proposed 
changes in zoning ordinance are inconsistent 
with general plan, the two must be brought into 
conformity. 

Land Waste Management v. Contra Costa 

County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Cal.App. 1 Dist. 1987. Necessary addition- 
al grading and retaining walls set forth in 
amendment to development plan formulated 
pursuant to Endangered Species Act to enhance 
ecology of all remaining open space on San 
Bruno Mountain did not require an amendment 
to city’s amended general plan when there was 
no change in land use, such as from single- 
family dwellings to planned community, resi- 
dential to commercial, or open space to develo- 
pable. Endangered Species Act of 1973, 
§ 10(a), as amended, 16 U.S.C.A. § 1539(a). 

W. W. Dean & Associates v. City of South 

San Francisco, 236 Cal.Rptr. 11, 190 Cal. 
App.3d 1368, review denied. 


Cal.App. 2 Dist. 1963. Acts of city authori- 
ties in approving request for conditional use of 
property did not constitute rezoning of such 
property, and ordinance permitting conditional 
use was not thereby invalidated on ground that 
it provided for rezoning without amendment to 
master zoning plan. 

Case v. City of Los Angeles, 32 Cal.Rptr. 

271, 218 Cal.App.2d 36. 


Cal.App. 4 Dist. 1991. City was not re- 
quired to periodically revise provisions of its 
general plan other than plan's housing element. 
West’s Ann.Cal.Gov.Code §§ 65302(c), 65588. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


There is no statutory requirement that any- 
thing other than housing element of city’s gen- 
eral plan be regularly revised. West's Ann.Cal. 
Gov.Code §§ 65302(c), 65588. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Special interest groups that challenged ade- 
quacy of “controlled growth’’ amendments to 


city’s general plan failed to meet burden of 
demonstrating existence of nexus between 
claimed inadequacies of amended plan and poli- 
cies and geographic areas implicated by initia- 
tive measures amending plan. West's Ann.Cal. 

Gov.Code § 65302(b). 
Garat v. City of Riverside, 3 Cal.Rptr.2d 
504, 2 Cal.App.4th 259, review denied. 


Special interest groups challenging adequa- 
cy of city’s general plan as amended by ‘“‘con- 
trolled growth” initiative measure did not estab- 
lish that plan was invalid by pointing to asserted 
internal inconsistencies within plan, without ex- 
plaining how land-use policies established by 
initiative measure for particular geographical 
areas would be affected by such inconsistencies. 
West's Ann.Cal.Gov.Code § 65302(b). 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Invalidation of initiative measures amend- 
ing city’s general plan was not proper remedy 
for perceived invalidity of general plan. West's 
Ann.Cal.Gov.Code §§ 65750, 65751, 65753, 
65754, 65755. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1982. Adoption or amend- 
ment of general plan regulating land use is 
legislative or quasi-legislative process. 

City of Chula Vista v. Superior Court, 183 

Cal.Rptr. 909, 133 Cal.App.3d 472. 


Cal.App. 6 Dist. 1989. Amendment to 
city's general land use plan is not invalid for 
failure strictly to conform with policy of plan. 

Schaeffer Land Trust v. San Jose City 

Council, 263 Cal.Rptr. 813, 215 Cal. 
App.3d 612. 


Law Rev. 1983. Planning and dealing: 
Piecemeal land controls as a problem of local 
legitimacy. Carol M. Rose. 

71 Calif. L. Rev. 837. 


160. Contracts for amendments; conditions. 


Library references 
C.J.S. Zoning and Land Planning § 75. 


N.D.Cal. 1996. Landowners did not have 
a vested right to particular zoning designation 
as would support procedural due process claim 
regarding city’s denial of their application for 
zoning; city planner’s comments regarding his 
opinion that rezoning would not be a problem 
did not create a legitimate claim of entitlement 
as planner was not agent for planning commis- 
sion or city council and did not have actual or 
apparent authority to assure or promise land- 
owners that their rezoning application would be 
approved and approving application was purely 
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discretionary act which can be authorized only 
by city council. U.S.C.A. Const.Amend. 14. 
Tyson v. City of Sunnyvale, 920 F.Supp. 
1054. 


Cal. 1996. That property which was zoned 
for recreational uses had been used as privately 
operated health club, accessible only to dues- 
paying members, did not mean that proposed 
rezoning of property, to permit its development 
at commercial office building, would not have 
cognizable public impact on recreational oppor- 
tunities within city, of kind which might justify 
compensatory monetary exaction by local per- 
mitting authority; private status of health club 
did not per se erase its extrinsic public value for 
land use regulatory purposes. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
S.Ct. 299, 519 U.S. 929, 136 L-Ed.2d 218. 


Cal. 1981. To allow abrupt cancellation of 
land preservation contract between landowner 
and contracting government entity, substantial 
evidence in record must demonstrate that com- 
pliance with nonrenewal process would inter- 
fere with entity's orderly development and that 
awaiting normal termination of contract would 
fail to serve purposes that purport to justify 
cancellation. West’s Ann.Gov.Code, § 51200 et 
seq. 

Sierra Club v. City of Hayward, 623 P.2d 
180, 171 Cal.Rptr. 619, 28 Cal.3d 840. 


Where ripeness of development of land sub- 
ject to land preservation contract between land- 
owner and local government entity is wholly 
predictable, Land Conservation Act requires 
nonrenewal at time parties can predict that 
change in use will be desirable at end of con- 
tractual term, and not cancellation whenever 
development becomes most profitable. West's 
Ann.Gov.Code, § 51200 et seq. 

Sierra Club v. City of Hayward, 623 P.2d 

180, 171 Cal.Rptr. 619, 28 Cal.3d 840. 


Any decision to cancel land preservation 
contract between landowner and local govern- 
ment entity must analyze interest of public as a 
whole in value of land for open space and 
agricultural use; interests of local and regional 
communities are important, but no decision 
regarding public interest can be based exclu- 
sively on their parochialism. West's Ann.Gov. 
Code, § 51200 et seq. 

Sierra Club v. City of Hayward, 623 P.2d 

180, 171 Cal.Rptr. 619, 28 Cal.3d 840. 


In order for land preservation contract be- 
tween landowner and local government entity 
to be cancelled, it must be shown that interest 
in preservation of open space land and orderly 
development of urban areas are substantially 
outweighed by other public concerns before 


cancellation can be deemed to be in public 
interest. West's Ann.Gov.Code, § 51200 et seq. 
Sierra Club v. City of Hayward, 623 P.2d 
180, 171 Cal.Rptr. 619, 28 Cal.3d 840. 


Before alternative use of land subject to 
land preservation contract between landowner 
and local governmental entity may be consid- 
ered, decision maker must make explicit finding 
that there is no proximate, noncontracted land 
suitable for use to which it is proposed the 
contracted land be put. West’s Ann.Gov.Code, 
§ 51282. 

Sierra Club v. City of Hayward, 623 P.2d 

180, 171 Cal.Rptr. 619, 28 Cal.3d 840. 


Record did not establish that, before cancel- 
ling land preservation contract with real parties 
in interest, city council made required determi- 
nation that proximate alternate sites were un- 
available. West’s Ann.Gov.Code, § 51282. 

Sierra Club v. City of Hayward, 623 P.2d 

180, 171 Cal.Rptr. 619, 28 Cal.3d 840. 


Word ‘proximate,’ within provision of 
Land Conservation Act requiring as an essential 
prerequisite to valid cancellation of land preser- 
vation contract an express finding of concerned 
local legislative body that there is no proximate, 
noncontracted land suitable for use to which it 
is proposed the contracted land be put, means 
close enough to restricted parcel to serve as 
practical alternative for proposed use, but not 
necessarily continuous or adjacent. West's 
Ann.Gov.Code, § 51282. 

Sierra Club v. City of Hayward, 623 P.2d 

180, 171 Cal.Rptr. 619, 28 Cal.3d 840. 


Word “‘use,”’ within provision of Land Con- 
servation Act requiring as an essential prerequi- 
site to valid cancellation of land preservation 
contract an express finding of concerned local 
legislative body that there is no proximate, non- 
contracted lands suitable for use to which it is 
proposed contracted land be put, means sub- 
stantially similar, determined with little regard 
for size of proposed development, and not nec- 
essarily the identical or narrowly described pur- 
pose. West’s Ann.Gov.Code, § 51282. 

Sierra Club v. City of Hayward, 623 P.2d 

180, 171 Cal.Rptr. 619, 28 Cal.3d 840. 


In order to cancel land preservation con- 
tract between landowner and local government 
entity, landowner must demonstrate that 
changed conditions, irrespective of increased 
development value, make agricultural operation 
unprofitable and that no reasonable alternative 
agricultural uses would render land economi- 
cally viable, so that land no longer serves pur- 
poses of Land Conservation Act. West's Ann. 
Gov.Code, § 51282. 

Sierra Club v. City of Hayward, 623 P.2d 

180, 171 Cal.Rptr. 619, 28 Cal.3d 840. 
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Land preservation contract between land- 
owner and local government entity, under Land 
Conservation Act, could not be cancelled to 
make way for subdivision development where 
ripeness of contracted land for development 
was predictable, the concerned local legislative 
body made no determination, prior to cancella- 
tion, that proximate alternative sites were un- 
available, there was no evidence of change of 
conditions making land unprofitable for agricul- 
tural use to which it had previously been put, 
and there was no finding that the public interest 
in open spaces was outweighed by public inter- 
est in additional housing. West's Ann.Gov. 
Code, §§ 51200 et seq., 51282. 

Sierra Club v. City of Hayward, 623 P.2d 

180, 171 Cal.Rptr. 619, 28 Cal.3d 840. 


Cal.App. 1 Dist. 1990. Williamson Act re- 
quires city or county to both establish agricul- 
tural preserve and offer contract, upon request 
of owner of property located within scenic high- 
way corridor, without regard to size of parcel, 
so that owner may qualify for agricultural pre- 
serve status. West's Ann.Cal.Gov.Code 
55 8205.1" 

Borel v. County of Contra Costa, 269 Cal. 

Rptr. 460, 220 Cal.App.3d 521. 


Cal.App. 1 Dist. 1986. Although city failed 
to furnish developers with formal written deter- 
mination of completeness within 30 days of 
receipt of developers’ applications for cancella- 
tion of Williamson Act [West’s Ann.Cal.Gov. 
Code §§ 51200-51220] contracts, city’s re- 
peated piecemeal requests for additional infor- 
mation which resulted in delay in processing 
applications made it clear to developers that 
city did not consider applications complete, and 
therefore, such violation would not be con- 
strued in manner in which destroyed right of 
party not causing the violation. West’s Ann.Cal. 
Gov.Code §§ 65950-65957.1; § 51282.1(c) (Re- 
pealed). 

Lewis v. City of Hayward, 222 Cal.Rptr. 

781, 177 Cal.App.3d 103, review denied. 


Adoption of general plan pursuant to West's 
Ann.Cal.Gov.Code §§ 65560, 65561 and review 
pursuant to Environmental Quality Act [West's 
Ann.Cal.Pub.Res.Code § 21080] do not ade- 
quately protect public’s interests in policy un- 
derlying constitutional requirement that prefer- 
ential tax lands be enforceably restricted and 
thus, do not ensure restricted use of Williamson 
Act [West’s Ann.Cal.Gov.Code § 51200 et seq.] 
lands. West’s Ann.Cal. Const. Art. 13, § 8. 

Lewis v. City of Hayward, 222 Cal.Rptr. 

781, 177 Cal.App.3d 103, review denied. 


Public’s interests in enforcing private Wil- 
liamson Act [West's Ann.Cal.Gov.Code 
§§ 51200-51220] contracts includes elements 
denying tax relief to speculators as well as 


considerations of desirability of open space. 

West's Ann.Cal. Const. Art. 13, § 8. 
Lewis v. City of Hayward, 222 Cal.Rptr. 
781, 177 Cal.App.3d 103, review denied. 


Cal.App. 2 Dist. 1983. Developers benefit- 
ting from zoning changes granted by the com- 
munity may be required to pay for adverse 
effects of changed uses; just as subdivider may 
be required to dedicate land to alleviate in- 
crease in traffic caused by subdivision, develop- 
er may be required to alleviate displacement 
and other adverse effects of a zoning conver- 
sion. 

Kalaydjian v. City of Los Angeles, 197 Cal. 

Rptr. 149, 149 Cal.App.3d 690. 


Cal.App. 3 Dist. 1969. “Conditional zon- 
ing” is zoning change which permits use of 
particular property subject to conditions not 
generally applicable to land similarly zoned. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Although silence of state statutes on condi- 
tional rezoning is not denial of power to pursue 
that practice, practice must find its own justifi- 
cation as an appropriate exercise of local police 
power. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Local police power may impose reasonable 
conditions upon landowner’s application for 
change in regulated land use. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Same police power which supports imposi- 
tion of reasonable conditions upon other kinds 
of change in land use sustains power of county 
to engage in conditional rezoning. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Phrase “contract zoning” has no legal sig- 
nificance and merely refers to reclassification of 
land use in which landowner agrees to perform 
conditions not imposed on other land in same 
classification. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Though police power permits imposition of 
reasonable conditions upon landowner’s rezon- 
ing proposal, not all conditions are valid, and 
grant of public privilege may not be conditioned 
upon deprivation of constitutional protections. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


In view of fact that police power forms 
constitutional foundation for exaction of dedica- 
tion by county zoning authority as condition for 
rezoning and is aimed at public need and not 
private profit, economic benefit to landowner, 
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standing alone, supplies inadequate underpin- 
ning for exaction. 
Scrutton v. Sacramento County, 79 Cal. 
Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 4 Dist. 1984. Relevant factors to 
aid in determining whether a project meets 
statutory characterization of “urban develop- 
ment’ include density, surrounding develop- 
ment, proximity to or potential of becoming an 
incorporated area, existing public facilities, wa- 
ter availability in the region, steepness of natu- 
ral slope, minimum parcel sizes, availability of 
public transit, ability to cluster housing to pre- 
serve open space, height of buildings, on-site 
sewage capacity, landscaping, lighting, space 
between structures, proximity of employment 
centers, preservation of open space easements, 
size of area to be served by commercial facili- 
ties, attractiveness of commercial facilities to 
regional travelers, size of signs, length and 
width of paved streets, amount of traffic gener- 
ated, presence of commercial or industrial de- 
velopment, presence of urban public facilities, 
and general impact of proposed development on 
scenic, recreational, wildlife or agricultures val- 
ues and uses the Williamson Act was designed 
to protect. West’s Ann.Cal.Gov.Code § 51200 
et seq. 

Honey Springs Homeowners Assn. v. Board 

of Supervisors, 203 Cal.Rptr. 886, 157 
Cal.App.3d 1122. 


Developer's proposal of low-density, clus- 
tered developments accompanied by dedication 
of surrounding lands to open space and restrict- 
ed by local growth management plans to pre- 
serve rural character of surrounding lands was 
a practical response to competing state interests 
of preserving open space and guaranteeing of 
adequate housing for its residents through or- 
derly development. West's Ann.Cal.Gov.Code 
§ 51200 et seq. 

Honey Springs Homeowners Assn. v. Board 

of Supervisors, 203 Cal.Rptr. 886, 157 
Cal.App.3d 1122. 


Robinson Act amendment to Williamson 
Act authorizes ‘“window’’ cancellations of long- 
term land conservation contracts restricting de- 
velopment of rural acreage where alternative 
use will be integrated into similar development 
in reasonably near future. West's Ann.Cal.Gov. 
Code § 51200 et seq. 
Honey Springs Homeowners Assn. v. Board 
of Supervisors, 203 Cal.Rptr. 886, 157 
Cal.App.3d 1122. 


Contiguity, as required for cancellation of 
long-term land conservation contracts restrict- 
ing development of-rural acreage, must be mea- 
sured in relation to existing urban development 
and will be established only where proposed 


development is, or as result of development of 


intervening parcels will soon be, contiguous to 


existing urban development. West's Ann.Cal. 
Gov. Code § 51200 et seq. 

Honey Springs Homeowners Assn. v. Board 

of Supervisors, 203 Cal.Rptr. 886, 157 


Cal.App.3d 1122. 


Statutory procedures for cancellation of 
long-term land conservation contracts restrict- 
ing development of rural acreage satisfied ‘‘en- 
forceable restriction’ constitutional require- 
ment. West's Ann.Cal.Gov.Code § 51200 et 
seq.; West’s Ann.Cal. Const. Art. 13, § 8. 

Honey Springs Homeowners Assn. v. Board 

of Supervisors, 203 Cal.Rptr. 886, 157 
Cal.App.3d 1122. 


“Window-period” provisions for cancella- 
tion of long-term land conservation contracts 
restricting development of rural acreage was 
sufficiently and forcibly restrictive to promote 
underlying statutory and constitutional objec- 
tives. West’s Ann.Cal.Gov.Code § 51200 et 
seq.; West's Ann.Cal. Const. Art. 13, § 8. 

Honey Springs Homeowners Assn. v. Board 

of Supervisors, 203 Cal.Rptr. 886, 157 
Cal.App.3d 1122. 


As relating to statutory requirements for 
cancellation of long-term land conservation 
contracts restricting development of rural acre- 
age, low-density, clustered development accom- 
panied by dedication of surrounding lands to 
open space and restricted by local growth man- 
agement plans to preserve rural character of 
surrounding lands was an “‘urban”’ develop- 
ment. West's Ann.Cal.Gov.Code § 51200 et 
seq. 

Honey Springs Homeowners Assn. v. Board 

of Supervisors, 203 Cal.Rptr. 886, 157 
Cal.App.3d 1122. 


Cal.App. 6 Dist. 1986. Contract between 
county and landowner which restricted use of 
land to agricultural and compatible uses and 
placed land into agricultural preserve zone did 
not prohibit county from changing zoning by 
restricting permitted uses within agricultural 
zone. 

Delucchi v. County of Santa Cruz, 225 Cal. 
Rptr. 43, 179 Cal.App.3d 814, review de- 
nied, appeal dismissed, certiorari denied 
107 S.Ct. 46, 479 U.S. 803, 93 L.Ed.2d 8. 


Atty.Gen. 1986. Under provision in Wil- 
liamson Act, West's Ann.Cal.Gov.Code § 51283, 
authorizing agricultural preserve contract to be 
cancelled after ‘full cash value”’ of affected land 
is determined and other conditions are met, 
term ‘“‘full cash value’ does not have same 
meaning as that term as used in West’s Ann.Cal. 
Rev. & T.Code § 110.1. 

69 Op.Atty.Gen. 70, 4-22-86. 


Atty.Gen. 1980. When a developer of 
housing agrees to construct at least 25 percent 
of the total units of a housing development for 
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persons and families of low or moderate in- 
come, local government need not grant a densi- 
ty bonus or provide at least two of the incen- 
tives specifically listed in West's Ann.Gov.Code, 
§ 65915, which relates to agreements between 
cities, counties, or cities and counties with de- 
velopers, of housing for density or other bonus- 
es, but may provide at least alternative incen- 
tives that are acceptable to the developer and in 
furtherance of the purpose of the section. 
80-214, 63 Op.Atty.Gen. 478. 


Law Rev. 1982. Zoning and_planning— 
Cancellation of Williamson Act contracts is lim- 
ited to extraordinary circumstances shown in 
express findings by local agency.—Sierra Club 
v. City of Hayward, 28 Cal.3d 840, 623 P.2d 
180, 171 Cal.Rptr. 619 (1981). 

22 Santa Clara L.Rev. 965. 


Law Rev. 1982. New cancellation rules 
under California Land Conservation Act of 
1965, generally referred to as Williamson Act. 

22 Santa Clara L.Rev. 589. 


Law Rev. 1972. Contract and conditional 
zoning. 
23 Hastings L.J. 825. 


Law Rev. 1965. Use and abuse of contract 
zoning. 
12 U.C.L.A.Law R. 897. 


161. Rights of objecting owners. 


Library references 
C.J.S. Zoning and Land Planning §§ 70, 71. 


Cal. 1954. Property users’ rights, as exist- 
ing under prevailing zoning conditions at time 
of adoption of rezoning ordinance, are protect- 
ed, so that provision exempting existing non- 
conforming uses is ordinarily included in such 
an ordinance because of hardship and doubtful 
constitutionality of compelling immediate dis- 
continuance of such uses. 

Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


Cal.App. 1 Dist. 1958. Where county plan- 
ning commission approved plans submitted for 
construction of gasoline station on corner of 
property, county building inspector issued per- 
mit to landowners and petroleum corporation, 
and, immediately after permit was issued, con- 
tractor was employed to clean surface and level 
off high places in reliance on permit, action of 
county board in thereafter rezoning landown- 
ers’ property from light industrial to one-family 
residence and in instructing county building 
inspector to revoke permit amounted to a dis- 
criminatory, arbitrary, capricious, confiscatory 
and oppressive use of police power. 

Griffin v. Marin County, 321 P.2d 148, 157 

Cal.App.2d 507. 


Cal.App. 2 Dist. 1961. A property owner 
does not have a vested interest that enables him 
to prevent a zoning change. West’s Ann.Gov. 
Code, 8§ 65650-65659, 65800-65808. 

Ferris v. City of Alhambra, 11 Cal.Rptr. 

475, 189 Cal.App.2d 517. 


Cal.App. 2 Dist. 1956. Zoning regulations 
are not contracts of the county and they may be 
modified. 

Steiger v. Board of Sup’rs of Los Angeles 

County, 300 P.2d 210, 143 Cal.App.2d 
a52. 


Cal.App. 2 Dist. 1956. Although continua- 
tion of zoning restrictions may have conferred 
benefits on neighboring owners of residence 
property and enhanced value of their property, 
existence of such benefits did not generate inter- 
est protected by constitution against diminution 
by governmental authorities in proper exercise 
of police power, and city in its exercise of police 
power had right to modify its zoning regula- 
tions. 

Case v. City of Los Angeles, 298 P.2d 50, 

142 Cal.App.2d 66. 


Cal.App. 2 Dist. 1955. Zoning regulations 
are not contracts made by county and may 
therefore be modified by the county. 

Triangle Ranch, Inc. v. Union Oil Co. of 

California, 287 P.2d 537, 135 Cal.App.2d 
428. 


162. Spot zoning. 


Library references 
C.J.S. Zoning and Land Planning 8§ 44, 74. 


Cal.App. 1 Dist. 1958. | Where planning 
commission failed to include entire block in 
purported amendment of zoning ordinance, so 
that certain property was left as a small residen- 
tial island surrounded by commercial property, 
the action constituted “spot zoning” rather than 
proper amendment of zoning ordinance as inte- 
gral part of entire scheme of zoning. West's 
Ann.Gov.Code, §§ 65500-65805. 

Hein v. Daly City, 332 P.2d 120, 165 Cal. 

App.2d 401. 


Cal.App. 2 Dist. 1958. A spot zoning ordi- 
nance which rezoned property from a zone 
permitting multiple dwellings to single dwell- 
ings and which restricted the use of the plain- 
tiffs’ property while leaving all similarly situated 
property subject to the provisions of the com- 
prehensive zoning ordinance and in the zone 
permitting multiple dwellings was arbitrary, 
discriminatory and an attempt by the city to use 
its police power to take the plaintiffs’ property 
without due process of law and without pay- 
ment of compensation. U.S.C.A.Const. Amend. 
14; West’s Ann.Const. art. 1, 8§ 13, 14. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 
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Cal.App. 3 Dist. 1969. ‘‘Spot zoning’ of 
individual parcel is valid when long term 
changes in neighborhood have created condi- 
tions compatible with proposed new use. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 4 Dist. 1991. City’s discriminato- 
ry spot zoning in form of denial of request for 
rezoning to conform to surrounding area was 
not justified by mere fact of neighborhood oppo- 
sition. 

Ross v. City of Yorba Linda, 2 Cal.Rptr.2d 

638, 1 Cal.App.4th 954. 


Law Rev. 1973. Environmental impact 
statements, zoning and low-cost housing. 


46 So.Cal.L.R. 754. 


Law Rev. 1962. Spot zoning as use con- 
trol. 
13 Hastings L.J. 390. 


163. Existing uses of properties. 


Library references 
C.J.S. Zoning and Land Planning 88 71, 77. 


E.D.Cal. 1984. For an expectation to be 
entitled to protection from adverse zoning 
change it must be more than simply investment 
backed and must be reasonable, at least consis- 
tent with the law in force at time of formation of 
the expectation. 

Furey v. City of Sacramento, 592 F.Supp. 

463, affirmed 780 F.2d 1448. 


Consistency between landowners’ expecta- 
tions and general plans was not sufficient to 
make owner’s expectations of development rea- 
sonable and subject to protection from adverse 
zoning. 

Furey v. City of Sacramento, 592 F.Supp. 

463, affirmed 780 F.2d 1448. 


A property owner cannot, by voluntarily 
preparing his property for intensive develop- 
ment, circumscribe a city’s power and authority 
to legislate in the public interest. 

Furey v. City of Sacramento, 592 F.Supp. 

463, affirmed 780 F.2d 1448. 


Cal. 1976. Landowner has no vested right 

in existing or anticipated zoning. 

Avco Community Developers, Inc. v. South 
Coast Regional Com., 553 P.2d 546, 132 
Cal.Rptr. 386, 17 Cal.3d 785, appeal dis- 
missed, certiorari denied 97 S.Ct. 1089, 
429 US. 1083) 51) EBd.2d 529) 


Cal.App. 1 Dist. 1966. Property owner 
who purchased lot assumed risk that new zon- 
ing laws would alter permissible use of property 
after he acquired it. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Cal.App. 2 Dist. 1967. Purchaser of land 
acquires right to continue use instituted under 
existing zoning ordinance before enactment of 
more restrictive zoning. 

Morse v. San Luis Obispo County, 55 Cal. 

Rptr. 710, 247 Cal.App.2d 600. 


€=164. Hardship, loss, or benefits. 


Library references 
C.J.S. Zoning and Land Planning §§ 77, 78. 


Cal.App. 2 Dist. 1967. Public entities are 
not bound to reimburse individuals for losses 
due to changes in zoning. 

Morse v. San Luis Obispo County, 55 Cal. 

Rptr. 710, 247 Cal.App.2d 600. 


165. Property values. 


Library references 
C.J.S. Zoning and Land Planning § 78. 


Cal.App. 2 Dist. 1956. Fact that plaintiffs’ 
property may depreciate in value as a result of 
rezoning does not establish unreasonableness or 
invalidity of zoning ordinance, since damage 
caused by proper exercise of the police power is 
merely one of the prices an individual must pay 
as a member of society. 

Robinson v. City of Los Angeles, 304 P.2d 

814, 146 Cal.App.2d 810. 


Zoning ordinance rezoning land, which had 
previously been zoned for agricultural uses, for 
light industrial uses was not invalid because 
homes situated from one fifth to one fourth of a 
mile from the rezoned area would depreciate in 
value. 

Robinson v. City of Los Angeles, 304 P.2d 

814, 146 Cal.App.2d 810. 


166. Traffic conditions. 


Library references 
C.J.S. Zoning and Land Planning § 79. 


N.D.Cal. 1996. City council's rejection of 
landowners’ rezoning application did not rise to 
level of substantive due process violation as 
rejection was rationally related to legitimate 
government interests in preservation of charac- 
ter and integrity of neighborhood, prevention of 
undue concentration of population, and preven- 
tion of traffic congestion, and safety. U.S.C.A. 
Const.Amend. 14. 

Tyson v. City of Sunnyvale, 920 F.Supp. 

1054. 


City council's rejection of landowners’ re- 
zoning application did not rise to level of equal 
protection violation as rejection was rationally 
related to legitimate government interests in 
preservation of character and integrity of neigh- 
borhood, prevention of undue concentration of 
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population, prevention of traffic congestion, and 
safety. 
Tyson v. City of Sunnyvale, 920 F.Supp. 
1054. 


©167. Particular uses or restrictions. 


Library references 
C.J.S. Zoning and Land Planning § 80. 


167.1. —— In general. 


C.D.Cal. 1997. City did not officially adopt 
or give effect to draft specific plan which would 
change zoning classification to allow topless 
dancing at restaurant, in light to of lack of 
environmental impact report (EIR) for draft 
plan as required by California Environmental 
Quality Act (CEQA), in light of testimony of 
city’s expert that draft specific plan was incon- 
sistent with general plan so as to preclude its 
adoption in its current form, and absent evi- 
dence that city had implemented city manager's 
recommendation that draft plan be approved or 
that city had approved any specific projects 
under rezoning in draft plan. 

3570 East Foothill Blvd., Inc. v. 

Pasadena, 980 F.Supp. 329. 


City of 


Restaurant owner did not have constitution- 
al right to have its property rezoned to allow 
topless dancing, and thus, when reviewing zon- 
ing decision, court needed only to ask whether 
or not provision was rationally related to per- 
missible state objective. 

3570 East Foothill Blvd., Inc. v. 

Pasadena, 980 F.Supp. 329. 


City of 


To prove that city had retaliatory motive in 
not adopting specific plan with zoning change 
that would allow topless dancing, burden was 
on restaurant owner to show that topless danc- 
ing was protected by First Amendment and that 
this conduct was substantial factor in city’s 
decision to delay implementation of specific 
plan; if City could show by preponderance of 
evidence that it would have reached same deci- 
sion in absence of any protected conduct, then 
city’s decision could not be said to be unconsti- 
tutional. U.S.C.A. Const.Amend. 1. 

3570 East Foothill Blvd., Inc. v. City of 

Pasadena, 980 F.Supp. 329. 


City’s delay in implementation of specific 
plan that would include rezoning allowing top- 
less dancing at restaurant was not solely or 
substantially result of alleged motive to prevent 
restaurant owner from asserting its First 
Amendment rights to open topless bar, but rath- 
er was based on number of factors including 
uncertainty as to construction of light rail and 
parking facility, diversion of staff to higher 
priority issues, need to reassess plan's environ- 
mental impacts. U.S.C.A. Const.Amend. 1. 

3570 East Foothill Blvd., Inc. v. City of 

Pasadena, 980 F.Supp. 329. 


C.D.Cal. 1992. General plan’s redesig- 
nation of property from agricultural to medium 
density residential was rationally related to 
city’s twin goals of preserving rural community 
and permitting development only in accordance 
with available resources. 

Kawaoka vy. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
S7OMISOEd2dw25: 


City’s redesignation in general plan update 
of 35 acres of formerly agricultural land as 
medium density residential permitting only 83 
units did not constitute spot zoning; 35 acre 
tract could not be considered “‘spot’’. 

Kawaoka vy. City of Arroyo Grande, 796 
FiSupps 1320) Patinned 17> Hisd 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
870, 130 L.Ed.2d 125. 


City’s specific plan requirement, delay in 
adopting specific plan procedures, water mora- 
torium, and density redesignation in connection 
with update of general plan did not unduly 
burden landowners, despite contention that 
city’s actions resulted in diminished value of 
land and resulted in lost sales or profits in 
excess of $6 million; landowners failed to estab- 
lish protected property interest in particular 
zoning density, and amount of loss was specula- 
tive. 

Kawaoka v. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
870, 130 L.Ed.2d 125. 


Cal. 1974. Zoning ordinance which was 
adopted by charter city through initiative pro- 
cess and which prohibited rezoning of land for 
residential development within impacted areas 
of city unless school district in which land was 
situated certified that party seeking rezoning 
agreed to provide satisfactory alternative to per- 
manent school construction was valid. 

Builders Assn. of Santa Clara-Santa Cruz 

Counties v. Superior Court, 529 P.2d 582, 
118 Cal.Rptr. 158, 13 Cal.3d 225, appeal 
dismissed 96 S.Ct. 3184, 427 U.S. 901, 49 
L.Ed.2d 1195. 


Cal. 1956. Since a county may exempt 
itself from provisions of its basic zoning ordi- 
nance, County Board of Supervisors may 
amend such ordinance to permit use of residen- 
tial property for governmental purposes deemed 
advisable and beneficial to general public wel- 
fare. 

Bailey v. Los Angeles County, 293 P.2d 449, 

46 Cal.2d 132. 


Cal. 1954. Provisions of county rezoning 
ordinance, authorizing regional planning com- 
mission to revoke automatic exception of exist- 
ing uses from zoning restrictions therein, if 
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commission finds that excepted property, if 
used only for purposes permitted in zone where- 
in it is located, would not impair any person’s 
constitutional rights, or that use for which ap- 
proval was granted is being so exercised as to 
be detrimental to public health or safety or 
constitute a nuisance, are constitutional and 
within prescribed objectives of police power. 
Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


Cal.App. 1 Dist. 1981. City council’s deni- 
al of one year extension of zoning ordinance 
based on determination that, since developer 
had failed to diligently pursue completion of 
second phase of project, good cause was not 
established, was neither unreasonable, arbitrary 
or discriminatory and did not deny developer 
due process or equal protection of the laws. 
West's Ann.Code Civ.Proc. § 1085; West's Ann. 
Const. Art. 1, § 7; U.S.C.A.Const. Amend. 14. 

Court House Plaza Co. v. City of Palo Alto, 

173 Cal.Rptr. 161, 117 Cal.App.3d 871, 
appeal dismissed, certiorari denied 102 
S.Ct. 623, 454 U.S. 1074, 70 L.Ed.2d 607. 


Cal.App. 1 Dist. 1968. Ordinances for re- 
zoning intervenors’ predecessor’s land from 
classification for single family residences to 
planned unit development district were properly 
adopted pursuant to ordinances providing for 
amendments to zoning classifications. 

Millbrae Ass’n for Residential Survival v. 

City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


Cal.App. 2 Dist. 1980. Enactment of bill 
which became effective January 1, 1980 and 
which amended section of Subdivision Map Act 
so as to make conversion to stock ownership of 
housing a subdivision did not validate Coastal 
Commission's regulation of stock cooperative 
conversions for which applications had been 
filed with Department of Real Estate prior to 
July 1, 1979 and for which fees had been paid. 
West’s Ann.Gov.Code, § 66424 et seq.; West's 
Ann.Public Resources Code, §§ 30330-30342. 

California Coastal Com. v. Quanta Invest- 

ment Coxp., 170 Cal\Rptr. 263, 113° Cal: 
App.3d 579. 


Cal.App. 2 Dist. 1980. City council did not 
act arbitrarily or capriciously or without eviden- 
tiary support, but rather, acted within the scope 
of authority and not in violation of the law, in 
enacting amendments to general plan changing 
land use designations. West's Ann.Code Civ. 
Proc. § 1085. 

Karlson v. City of Camarillo, 161 Cal.Rptr. 

260, 100 Cal.App.3d 789. 


Cal.App. 2 Dist. 1967. County zoning ordi- 
nance with stated purpose of promoting and 
retaining agricultural use of property where 
subdivision for urban developments is imminent 


and providing that approval of subdivision maps 
would constitute sufficient justification for re- 
zoning of certain areas did not bind county 
supervisors to grant applications for rezoning of 
designated areas. 
Morse v. San Luis Obispo County, 55 Cal. 
Rptr. 710, 247 Cal.App.2d 600. 


Cal.App. 2 Dist. 1966. Zoning ordinance 
that reclassified property from multiple dwell- 
ing to single family residence, thus preventing 
owner from constructing high rise apartment 
complex on property, was valid exercise of 
police power and ordinance was constitutional. 

Spindler Realty Corp. v. Monning, 53 Cal. 

Rptr. 7, 243 Cal.App.2d 255, certiorari 
denied 87 (SiCt, SIS, SsaeWeSn Giana 
L.Ed.2d 437. 


Cal.App. 3 Dist. 1982. Although Sacra- 
mento County general plan expresses general 
policies of maintaining and enhancing the agri- 
cultural environment by minimizing urban ex- 
pansion in directions which would conflict with 
agricultural pursuits and although policy-plan- 
ning staff had consistently opposed agricultural- 
residential use of a 190-acre parcel designated 
as permanent agricultural, it did not necessarily 
follow that board of supervisors’ decision re- 
classifying the property to agricultural-residen- 
tial was inconsistent with the broad policy ex- 
pressed in the general plan. 

Environmental Council v. Board of Super- 

visors, 185 Cal.Rptr. 363, 135 Cal.App.3d 
428. 


Cal.App. 3 Dist. 1969. Even if procedural 
directions of state law, demanding that rezoning 
be accomplished through notice, hearings and 
planning commission inquiry, were followed in 
connection with reversion of zoning of land- 
owner’s property from multiple residential to 
original agricultural classification, such rever- 
sion would nevertheless violate substantive limi- 
tations upon county board of supervisors’ legis- 
lative power. West’s Ann.Gov.Code, §§ 65853- 
65857. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 4 Dist. 1995. | Municipality did 
not violate substantive due process rights of 
developer, as required to support § 1983 action, 
when it changed zoning laws so as to preclude 
building of three-story residential units on prop- 
erty, declared a moratorium on development in 
area which included developer's land, and by 
refusing to let project be ‘‘grandfathered” so as 
to allow original building plans; municipality 
was not acting arbitrarily, as there were valid 
land use planning principles guiding its conduct 
and rulings had applicability beyond land held 
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by developer. U.S.C.A. Const.Amend. 14; 42 
U.S.C.A.§ 1983. 

Stubblefield Construction Co. v. City of San 
Bernardino, 38 Cal.Rptr.2d 413, 32 Cal. 
App.4th 687, as modified on denial of 
rehearing, and review denied, certiorari 
denied 116 S.Ct. 300, 516 U.S. 913, 133 
L.Ed.2d 205. 


Town zoning board did not violate equal 
protection rights of developer by adopting re- 
vised multi-family zoning ordinance precluding 
the construction of three-story apartment build- 
ings, as contemplated by developer, passed ordi- 
nance making revised ordinance applicable to 
all projects for which building permit had not 
been issued, and declared temporary moratori- 
um on development of property in area in 
question; all actions had general applicability 
throughout city, precluding claim that develop- 
er had been singled out for discriminatory treat- 
ment. U.S.C.A. Const.Amend. 14. 

Stubblefield Construction Co. v. City of San 
Bernardino, 38 Cal.Rptr.2d 413, 32 Cal. 
App.4th 687, as modified on denial of 
rehearing, and review denied, certiorari 
denied 116 S.Ct. 300, 516 U.S. 913, 133 
L.Ed.2d 205. 


Cal.App. 4 Dist. 1993. School _ district 
which sought to challenge city’s approval of 
zone change for residential project, on ground 
that change was inconsistent with city’s general 
plan, failed to carry its burden of demonstrating 
that city’s action was arbitrary, capricious, or 
entirely lacking in evidentiary support where 
city’s general plan was not so specific as to 
preclude zoning change, and district’s objec- 
tions were only general in nature and contained 
no data or actual evidence of impact of zoning 
change on schools that served area in question. 
West's Ann.Cal.Gov.Code §8§ 65860, 65860(a). 

Corona-Norco Unified School Dist. v. City 

of Corona, 21 Cal.Rptr.2d 803, 17 Cal. 
App.4th 985, review denied. 


Cal.App. 4 Dist. 1959. Churches and es- 
tablishments for religious worship are favored 
by law and are not to be considered as objec- 
tionable, and those facts should have been, and 
presumably were, taken into consideration by 
planning commission and city council in decid- 
ing whether proposed zoning amendment, re- 
quiring permit for the erection of church in 
residential zone, was compatible with overall 
zoning scheme. 

Garden Grove Congregation of Jehovah's 

Witnesses v. City of Garden Grove, | 
Cal.Rptr. 65, 176 Cal.App.2d 136. 


Cal.App. 4 Dist. 1958. Present conditions 
did not, as a matter of law, render county 
zoning ordinance invalid and unconstitutional 
as it applied to landowner’s forty acre tract, 
which was located near city, and which was 


zoned as rural residential and agricultural, and 
county board of supervisors did not, as a matter 
of law, act arbitrarily in refusing to reclassify 
tract at present time as heavy industrial, partic- 
ularly where board was apparently endeavor- 
ing, in good faith, to hold question of reclassifi- 
cation in abeyance pending result of complete 
study of situation in entire county, and afforded 
landowner opportunity again to present a peti- 
tion for reclassification. 

Sladovich vy. Fresno County, 322 P.2d 565, 

158 Cal.App.2d 230. 


Cal.App. 6 Dist. 1988. In rezoning proper- 
ty from agricultural to campus/industrial, city 
did not fail to consider fiscal implications of 
expanding existing sewage treatment plant, 
where work plan which included a cost estimate 
and financing program for expansion of sewage 
treatment plant was prepared for city council by 
Departments of Planning and Water Pollution 
Control, and was incorporated into environ- 
mental impact report. 

Towards Responsibility In Planning v. City 

Council, 246 Cal.Rptr. 317, 200 Cal. 
App.3d 671, review denied. 


Law Rev. 1976. Exercise by voters of their 
reserved power to legislate in zoning matters. 
64 C.L.R. 637. 


168. —— Change from residential use to 
business, commercial, or industrial 
use. 


Cal.App. 1 Dist. 1977. Where evidence be- 
fore city council established that more than one 
commercial business district in northeast sec- 
tion of city of Livermore would be injurious to 
the public, where there was no evidence that 
city was attempting to create monopoly for 
existing businesses in city by refusing to rezone 
residential property, and where city’s refusal to 
rezone land was based on its desire to encour- 
age commercial development in area already 
zoned commercial, refusal to rezone so as to 
permit construction of neighborhood shopping 
center was not unreasonable and was not un- 
constitutional. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 2 Dist. 1966. Determination that 
private citizens residing near airport would be 
so harassed and annoyed that they would suffer 
damage justified passage of ordinance rezoning 
property to industrial use and depreciation in 
value of property, not rendering property value- 
less, due to rezoning, gave property owners no 
right against county in action in nature of 
inverse condemnation. Const. art. 1, § 14. 

Smith v. Santa Barbara County, 52 Cal. 

Rptr. 292, 243 Cal.App.2d 126. 


Even if rezoning of plaintiffs’ property by 
county from residential to design industrial 
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depreciated value of property, such a result did 
not make ordinance unreasonable, or oppres- 
sive and discriminatory. 
Smith v. Santa Barbara County, 52 Cal. 
Rptr. 292, 243 Cal.App.2d 126. 


169. —— Change from business, commer- 
cial, or industrial use to residential 
use. 


C.D.Cal. 1985. City’s general plan amend- 
ment changing property's land use designation 
from general commercial to intermediate densi- 
ty residential was not unconstitutional as arbi- 
trary and unreasonable. City council decided, 
largely because of concerns expressed by the 
community, that the general commercial desig- 
nation for the parcel which had been put in 
place two years earlier, was inappropriate given 
the uses of surrounding property. 

Litton Intern. Development Corp. v. City of 

Simi Valley, 616 F.Supp. 275. 


That property was located adjacent to a 
freeway did not alone demonstrate that city’s 
general plan amendment changing property's 
land use designation from general commercial 
to intermediate density residential was unrea- 
sonable and thus unconstitutional. There was 
much other property in the community used for 
residential purposes or designated for that use 
in general plan, that was adjacent to same 
freeway. 

Litton Intern. Development Corp. v. City of 

Simi Valley, 616 F.Supp. 275. 


Cal.App. 1 Dist. 1958. Where county plan- 
ning commission approved plans submitted for 
construction of gasoline station on corner of 
property, county building inspector issued per- 
mit to landowners and petroleum corporation, 
and, immediately after permit was issued, con- 
tractor was employed to clean surface and level 
off high places in reliance on permit, action of 
county board in thereafter rezoning landown- 
ers’ property from light industrial to one-family 
residence and in instructing county building 
inspector to revoke permit amounted to a dis- 
criminatory, arbitrary, capricious, confiscatory 
and oppressive use of police power. 

Griffin v. Marin County, 321 P.2d 148, 157 

Cal.App.2d 507. 


170. —— Automobile service, garages, and 
parking lots. 


Cal.App. 1 Dist. 1993. Property owner 
failed to establish ‘“‘nexus’’ between claimed 
deficiency in city’s general plan and ordinance 
amending city’s residential off-street parking 
requirements, and, thus, property owner had 
not shown that ordinance was invalid. West's 
Ann.Cal.Gov.Code §8§ 65583(c), 65588. 

Flavell v. City of Albany, 25 Cal.Rptr.2d 21, 

19 Cal.App.4th 1846. 


To invalidate ordinance amending city’s 
residential off-street parking requirements on 
basis of time-related inadequacies in city’s gen- 
eral plan, property owner had to do more than 
simply point out those inadequacies, but, in 
addition, had to establish that such omissions 
resulted in certain consequences and how ordi- 
nance was affected by those consequences. 
West’s Ann.Cal.Gov.Code §8§ 65583(c), 65588. 

Flavell v. City of Albany, 25 Cal.Rptr.2d 21, 

19 Cal.App.4th 1846. 


Cal.App. 2 Dist. 1984. City’s action in 
seeking to amend a zoning ordinance excluding 
transmission installation in a C—2 zone to autho- 
rize transmission and radiator repair as a relat- 
ed use in a C-2 zone, rather than in issuing a 
criminal citation or enjoining the continued use 
of property in the zone used as a transmission 
business, was not arbitrary, capricious or un- 
reasonable in manner and, therefore, was not 
an abuse of discretion, where the transmission 
business had been established at a cost of over 
$37,000 following an erroneously approved 
zone clearance, such action was taken in an 
attempt to avoid litigation at taxpayers’ expense, 
and use of the land for a transmission shop was 
never alleged to be unreasonable. 

Riggs v. City of Oxnard, 201 Cal.Rptr. 291, 

154 Cal.App.3d 526. 


171. —— Dwellings. 


C.A.9 (Cal.) 1981. Ordinance rezoning 48- 
acre spit extending into San Francisco Bay 
from ridge and upland greenbelt areas to allow 
one multiple residential unit per five acres and 
rezoning contiguous 20-acre point to allow four 
multiple residential units per acre was reason- 
ably related to permissible governmental goals, 
including protection from the ill-effects of ur- 
banization. 

American Sav. and Loan Ass’n yv. Marin 

County, 653 F.2d 364. 


N.D.Cal. 1970. Neither plaintiff, nor any 
other private housing developer, low cost or 
otherwise, had a right to insist on rezoning of 
any particular piece of property in city to ac- 
commodate a federally funded, low and moder- 
ate income housing project unless effect of re- 
fusal to rezone was to deny decent housing to 
low cost residents in such a manner as to 
deprive them of equal protection. United States 
Housing Act of 1937, §§ 15, 21(b), 42 U.S.C.A. 
§§ 1415, 1421(b). 

Southern Alameda Spanish Speaking Orga- 

nization v. City of Union City, 357 
F.Supp. 1188. 


Decision of electorate in a single instance 
annulling city council’s rezoning of a particular 
piece of property to accommodate a federally 
funded, low and moderate income housing pro- 
ject failed to establish a pattern of community 
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action sufficient to support assumption that all 
applications to rezone other properties for low 
income housing purposes would henceforth be 
similarly treated by voters, nor was such an 
assumption justified by single additional act that 
in one case some councilmen had commented 
to effect that opposition to annexation of prop- 
erty for a housing development might present 
difficulty, especially where speculation was nev- 
er put to a test by any formal application for 
such annexation or rezoning. United States 
Housing Act of 1937, §§ 15, 21(b), 42 U.S.C.A. 
§§ 1415, 1421(b). 
Southern Alameda Spanish Speaking Orga- 
nization v. City of Union City, 357 
F.Supp. 1188. 


Zoning plans and practices, as initiated by 
city and as they emerged from referendum re- 
jection of city council’s multifamily use rezon- 
ing ordinance, were not such as to be the cause 
of any failure of city to accommodate housing 
needs of low income families or to deny them 
equal protection. United States Housing Act of 
1937, §§ 15, 21(b), 42 U.S.C.A. §§ 1415, 1421(b). 

Southern Alameda Spanish Speaking Orga- 

nization v. City of Union City, 357 
F.Supp. 1188. 


Failure of electorate to approve city coun- 
cil’s rezoning ordinance providing for a vari- 
ance so as to accommodate a federally funded, 
low and moderate income housing project, even 
considered in light of city’s past performance, 
was not such as to amount in effect to failure of 
city to accommodate housing needs of its low 
income residents. United States Housing Act of 
1937, §§ 15, 21(b), 42 U.S.C.A. §§ 1415, 1421(b). 

Southern Alameda Spanish Speaking Orga- 

nization v. City of Union City, 357 
F.Supp. 1188. 


Cal.App. 4 Dist. 1988. City council's deci- 
sion to deny application to rezone property 
from single family to multifamily density in 
order to allow development of apartment pro- 
ject was consistent with housing element of 
general plan and community plan, as plans 
called for coordination between housing devel- 
opment and corresponding need for provision 
of public services and improvements, and there 
was substantial evidence that rezoning applica- 
tion requested would cause higher density de- 
velopment out of pace with needed public im- 
provements and services. 

Mira Development Corp. v. City of San 

Diego, 252 Cal.Rptr. 825, 205 Cal.App.3d 
1201, review denied. 


Zoning statute which prohibited any public 
agency from denying approval of project on 
basis of adequacy of school facilities did not 
prohibit city council from relying on school 
overcrowding issue as basis for denying applica- 
tion to rezone property from single family to 


multifamily density, as section refers only to 
approval of development projects and makes no 
reference to zoning decisions. West’s Ann.Cal. 
Gov.Code § 65996. 
Mira Development Corp. v. City of San 
Diego, 252 Cal.Rptr. 825, 205 Cal.App.3d 
1201, review denied. 


Even if city council, in denying application 
to rezone property from single family to multi- 
family density, improperly considered its desire 
to acquire property for park in denying applica- 
tion, there were substantial other grounds for 
denial based on residents’ testimony regarding 
problems with safety and traffic conditions. 

Mira Development Corp. v. City of San 

Diego, 252 Cal.Rptr. 825, 205 Cal.App.3d 
1201, review denied. 


Even if charter cities are subject to zoning 
statute which requires local agency to produce 
written findings supported by substantial evi- 
dence when it denies proposed housing devel- 
opment application which complies with appli- 
cable general plan, zoning, and development 
policies in effect, statute did not apply to char- 
ter city council’s denial of application to rezone 
property from single family to multifamily den- 
sity, as such development was not in compli- 
ance with the ‘zoning * * * polic[y] in effect at 
the time "=" = West se Ann-CalkGov.Code 
§ 65589.5. 

Mira Development Corp. v. City of San 

Diego, 252 Cal.Rptr. 825, 205 Cal.App.3d 
1201, review denied. 


Law Rev. 1979. Down-zoning and exclu- 
sionary zoning in California law. Michael A. 
Willemsen and Gail V. Phillips. 

31 Hastings L.J. 103. 


172. —— Shopping centers. 


Cal.App. 2 Dist. 1978. Rezoning of five- 
acre tract from C-1 classification which would 
permit use of a shopping center to a service 
commercial classification which would not per- 
mit such use had a rational basis and was 
neither arbitrary nor discriminatory despite 
contentions, among others, that the purpose 
was to frustrate construction of the proposed 
shopping center and that there had been no 
significant changes in land use since the proper- 
ty had been annexed and zoned C-1, where the 
tract in question was not singled out for dis- 
criminatory treatment in that all property along 
the road in question was rezoned in the same 
manner and where the adoption of the rezoning 
ordinance was consonant with the city’s general 
plan adopted several years previously. West's 
Ann.Evid.Code, § 664. 

Carty v. City of Ojai, 143 Cal.Rptr. 506, 77 

Cal.App.3d 329. 
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(B) MANNER OF MODIFYING 
OR AMENDING. 


€=191. In general. 


Library references 


C.J.S. Zoning and Land Planning 88 84-86, 
Se), 2, Sis 


C.A.9 (Cal.) 1990. County’s decision to re- 
zone landowner’s property from desert land 
accommodating commercial uses to residential 
was type of government action which was sub- 
ject to procedural due process constraints, 
where rezoning specifically targeted landown- 
er’s property for change after notice had been 
published for general plan amendment, rezon- 
ing severely altered permissible uses of proper- 
ty, and recovery of any commercial use which 
landowner might make of his property was 
absolutely conditioned on payment of $2,400 to 
$3,000 nonrefundable application fee. U.S.C.A. 
Const.Amends. 5, 14. 

Harris v. County of Riverside, 904 F.2d 

497. 


County’s decision to rezone landowner’s 
property from desert land accommodating com- 
mercial uses to residential deprived landowner 
of protected property interest, and thus land- 
owner was entitled to constitutional due process 
prior to deprivation. U.S.C.A. Const.Amends. 


By le 
Harris v. County of Riverside, 904 F.2d 
497. 
Cal. 1995. County’s general zoning plan 


can be amended by initiative. West’s Ann.Cal. 
Const. Art. 2, § 11; West's Ann.Cal.Elec.Code 
§ 9111; West's Ann.Cal.Gov.Code §§ 65100- 
65763. 
DeVita v. County of Napa, 889 P.2d 1019, 
38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Neither statute prescribing public partic- 
ipation during formulation of general plan 
amendment, statutory provisions regarding con- 
sultation with public agencies prior to enact- 
ment of general plan amendment, requirement 
that planning department prepare, review, and 
periodically revise general plan, nor require- 
ment that amendment to general plan be initi- 
ated in the manner specified by the legislative 
body shows intent to bar amendments to gener- 
al plan by initiative. West's Ann.Gov.Code 
8§ 65103, subd. a, 65351, 65352. 

DeVita v. County of Napa, 889 P.2d 1019, 

38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Fact that general plan must be amended by 
resolution does not indicate legislative intent to 
bar initiative. West's Ann.Cal.Elec.Code 
§ 9111; West's Ann.Cal.Gov.Code § 65356. 

DeVita v. County of Napa, 889 P.2d 1019, 

38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Fact that Elections Code refers only to 
“ordinances” being enacted by initiative does 
not implicitly prohibit initiatives performing 
legislative acts, such as general plan amend- 
ments, merely because those acts are statutorily 
designated as resolutions when passed by the 
local governing body. West’s Ann.Cal.Elec. 
Code § 9118. 

DeVita v. County of Napa, 889 P.2d 1019, 

38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Discretionary legislative authority to amend 
general plans is not an implied limitation on the 
right of initiative. West's Ann.Cal.Gov.Code 
§ 65358(a). 

DeVita v. County of Napa, 889 P.2d 1019, 

38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Fact that all general plan amendments must 
undergo environmental review, but initiatives 
are exempt from review, does not require find- 
ing that general plans cannot be amended by 
initiative. West's Ann.Cal.Pub.Res. Code 
S 21000 et segs Cali€ode Regs, tle 94, 
§ 15378(a)(1), (b)(4). 

DeVita v. County of Napa, 889 P.2d 1019, 

38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Initiative amendment must conform to all 
formal requirements imposed upon general plan 
amendments enacted by the legislature, and 
amendment itself may not be internally incon- 
sistent or cause general plan as a whole to 
become internally consistent or to become in- 
sufficiently comprehensive or to lack any of the 
statutory specifications for mandatory elements 
of general plan. West's Ann.Cal.Gov.Code 
§ 65302. 

DeVita v. County of Napa, 889 P.2d 1019, 

38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Provision of general plan amendment 
adopted by initiative that, with certain excep- 
tions, land use designations enacted by initiative 
could be changed during the following 30 years 
only by majority vote of the county electorate 
was not invalid. West's Ann.Cal.Elec.Code 
S925: 

DeVita v. County of Napa, 889 P.2d 1019, 

38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Cal. 1984. Amendments to city’s general 
land use plan by city council were legislative 
acts normally subject to referendum. 

Yost v. Thomas, 685 P.2d 1152, 

Rpir 801k 36 Callisd Soi, 


ZS) Cale 


Rezoning of land by city council is legisla- 
tive act subject to referendum. 
Yost v. Thomas, 685 P.2d 1152, 205 Cal. 
Rptr. 801, 36 Cal.3d 561. 


City council's changes to general land use 
plan and zoning ordinance and approval of 
specific land use plan regarding land in coastal 
zone governed by Coastal Act of 1976 were 
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legislative acts subject to normal referendum 
procedure, notwithstanding Coastal Commis- 
sion’s certification of land use plan, as Act set 
minimum standard policies with which local 
governments within coastal zone must comply 
but left wide discretion to local government to 
determine contents of land use plans and how 
to implement them. West's Ann.Cal.Pub.Res. 
Code §§ 30000 et seq., 30005(a), 30500(a, c), 
30501, 30512(c), 30512.2(a), 30513. 

Yost v. Thomas, 685 P.2d 1152, 205 Cal. 

Rptr. 801, 36 Cal.3d 561. 


Cal. 1958. Zoning of use districts or 
changes of uses and restrictions within a district 
can be accomplished only through an amend- 
ment of the zoning ordinance, and amendment 
must be made in same mode as its original 
enactment. West's Ann.Gov.Code, § 65804. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Where wording of zoning ordinances must 
be changed in order to accomplish desired revi- 
sion, act is legislative and not administrative 
and change must be initiated and adopted in 
same manner as original zoning ordinance, but 
where regulation is changed pursuant to a pro- 
vision of an existing ordinance permitting an 
administrative variance upon finding of certain 
facts, the act is administrative. West’s Ann.Gov. 
Code, § 65804. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Cal.App. 1 Dist. 1997. Initiative measure 
which amended city’s zoning ordinance to re- 
quire voter approval of any future zoning 
amendment, change in general plan, or develop- 
ment agreement with city which would have 
material impact on present use of waterfront 
area did not require that city council approve 
land use measures affecting waterfront before 
council submitted measures to voters for their 
separate approval. 

Citizens for Responsible Government v. City 
of Albany, 66 Cal.Rptr.2d 102, 56 Cal. 
App.4th 1199, rehearing denied, and re- 
view denied. 


Ballot language for measure concerning 
proposed gaming facility did not substantially 
comply with statutory form prescribed by busi- 
ness and professions code, given inclusion of 
language, overtly favoring partisan position, 
which implicated interests protected by consti- 
tutional guarantee of equal protection and free- 
dom of expression. U.S.C.A. Const.Amends. 1, 
14; West’s Ann.Cal.Bus. & Prof.Code § 19819. 

Citizens for Responsible Government v. City 

of Albany, 66 Cal.Rptr.2d 102, 56 Cal. 
App.4th 1199, rehearing denied, and re- 
view denied. 


Measure asking for voter approval of gam- 
ing ordinance, authorization of gaming within 
city, zoning amendment, and development 
agreement identifying private corporation and 
conferring corporation with various powers and 
duties was not type of ballot proposition that 
was covered by prohibitions in state constitu- 
tional article providing that no statute proposed 
to electors by legislature or initiative, that 
names or identifies any private corporation to 
perform any function or to have any power or 
duty, may be submitted to electors. West's 
Ann.Cal. Const. Art. 2, § 12. 

Citizens for Responsible Government v. City 
of Albany, 66 Cal.Rptr.2d 102, 56 Cal. 
App.4th 1199, rehearing denied, and re- 
view denied. 


Cal.App. 1 Dist. 1995. Amendments to lo- 
cal coastal program (LCP) could be adopted by 
initiative and were not preempted by Coastal 
Act. West’s Ann.Cal. Const. Art. 2, § 11; 
West's Ann.Cal.Pub.Res.Code  §§ 30005(a), 
30108.5, 30108.6. 

San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Cal.App. 1 Dist. 1990. Permit Streamlin- 
ing Act did not require that application for 
rezoning or land-use permits be deemed ap- 
proved if not acted upon within statutory period 
when such applications would require legisla- 
tive changes in applicable zoning ordinances, 
general plans, or other controlling land-use leg- 
islation. West’s Ann.Cal.Gov.Code 88 65920 et 
seq., 65950, 65956. 

Land Waste Management v. Contra Costa 

County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Proposed changes in zoning ordinances 
which are inconsistent with general plan cannot 
be made by administrative body such as plan- 
ning commission but must be made by govern- 
ing legislative body pursuant to prescribed pro- 
cedures. 

Land Waste Management v. Contra Costa 

County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Permit Streamlining Act cannot be used to 
compel legislative changes in zoning ordinance 
or general plan because Act is limited to pro- 
jects that are adjudicatory in nature. West's 
Ann.Cal.Gov.Code § 65920 et seq. 

Land Waste Management v. Contra Costa 

County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Cal.App. 1 Dist. 1988. Ballot arguments 
containing personal attacks concerning one de- 
veloper’s marital problems and another devel- 
oper’s financial circumstances bore no reason- 
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able relationship to ballot question of whether 
high school property should be rezoned and 
were thus subject to striking as potentially mis- 
leading voters. West’s Ann.Cal. Const. Arts. 1, 
8 2, 11, § 5(b); West’s Ann.Cal.Elec.Code 
§§ 3700 et seq., 3783, 3786, 3795, 4000 et seq., 
AMS, SOLS, SOM, SOLS, wOOls Se West Jl, 
Const.Amend. 1. 
Patterson v. Board of Supervisors, 248 Cal. 
Rptr. 253, 202 Cal.App.3d 22, review de- 
nied. 


Written ballot arguments concerning al- 
leged election fraud or improper interference 
with right to petition in connection with unre- 
lated real property were misleading and incon- 
sistent with singular purpose of providing rele- 
vant information supporting or opposing ballot 
proposition to rezone other real property; rem- 
edy for any election fraud or improper interfer- 
ence with right to petition was through conven- 
tional legal challenges, rather than voter's 
pamphlet. West’s Ann.Cal.Elec.Code 88 3700 
et seq., 3783, 3786, 3795, 4000 et seq., 4015, 
HONS, SOUS, SOZ5, MOONS 5 Westy, Corie 
Amend. 1. 

Patterson v. Board of Supervisors, 248 Cal. 

Rptr. 253, 202 Cal.App.3d 22, review de- 
nied. 


Written ballot arguments referring to frivo- 
lous lawsuit, filed after earlier election, that 
accused two city officials of impropriety in con- 
nection with development of unrelated real 
property had no relationship to ballot proposi- 
tion to rezone high school property and was 
thus subject to striking. West's Ann.Cal. Const. 
Arts. 1, § 2, 11, § 5(b); West’s Ann.Cal.Elec. 
Code §§ 3700 et seq., 3783, 3786, 3795, 4000 et 
Seg, AOS), SONS, SOc, DOS, WOON ss WISN 
Const.Amend. 1. 

Patterson v. Board of Supervisors, 248 Cal. 

Rptr. 253, 202 Cal.App.3d 22, review de- 
nied. 


Cal.App. i Dist. 1987. Zoning and rezon- 
ing ordinances, and adoption of and amend- 
ments to general plans, are legislative actions 
subject to referendum, but approval of vari- 
ances, conditional use permits, and tentative 
subdivision maps, which involve application of 
preestablished standards and conditions to par- 
ticular land uses, involves an administrative or 
adjudicatory process which is not subject to 
referendum. 

W. W. Dean & Associates v. City of South 

San Francisco, 236 Cal.Rptr. 11, 190 Cal. 
App.3d 1368, review denied. 


A distinction must be made, for purposes of 
determining whether amendment is administra- 
tive act not subject to referendum, between an 
amendment to a general plan subject to adop- 
tion procedure in Government Code and an 
amendment to a conservation plan adopted pur- 


suant to provisions of Endangered Species Act. 
West’s Ann.Cal.Gov.Code § 65357; Endangered 
Species Act of 1973, § 10(a), as amended, 16 
U.S.C.A.§ 1539(a). 
W. W. Dean & Associates v. City of South 
San Francisco, 236 Cal.Rptr. 11, 190 Cal. 
App.3d 1368, review denied. 


Cal.App. 1 Dist. 1983. All zoning ordi- 
nance changes are legislative, with no exception 
to be made merely because change is sought by 
private individual rather than by initiative, and 
thus one-year limitation for approval or disap- 
proval of development ‘‘project’’ does not cover 
zoning amendments. West's Ann.Cal.Gov. Code 
§§ 65928, 65931, 65950, 65956, 65956(a). 

Landi v. County of Monterey, 189 Cal.Rptr. 

55, 139 Cal.App.3d 934. 


Cal.App. 1 Dist. 1977. A city council, in 
enacting or amending a zoning ordinance, is 
not required to make express findings of fact as 
to the public purpose of the ordinance or its 
relation to the police power. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1970. Rezoning of use dis- 
tricts or changes of uses and restrictions within 
district can be accomplished only through 
amendment of zoning ordinance, and amend- 
ment must be made in same mode as its original 
enactment. 

City of Sausalito v. County of Marin, 90 

Cal.Rptr. 843, 12 Cal.App.3d 550. 


Cal.App. 1 Dist. 1968. City could properly 
provide by ordinance for filing of general plan 
delineating certain matters as condition for 
change of classification to planned unit develop- 
ment district. Government Code, § 65800, 
Siil9ssnpeeoiss 

Millbrae Ass’n for Residential Survival v. 

City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


Though change in number of apartments in 
each of high-rise buildings was proper subject 
of precise plan so long as it did not increase 
general size of buildings delineated in general 
plan, changes in location of two of the high-rise 
buildings and size of parking lots and open 
areas were substantial alterations of general 
plan and the changes amounted to rezoning of 
district. Government Code, §§ 65460-65805, 
St.1953, p. 2913. 

Millbrae Ass’n for Residential Survival v. 

City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


Any substantial change or alteration in ac- 
tual physical characteristics of planned unit 
development district and its configuration 
amount to rezoning of district and may only be 
accomplished pursuant to provisions of state 
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statutes and local ordinances consistent there- 
with providing for zoning and rezoning. 
Millbrae Ass’n for Residential Survival v. 
City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


Cal.App. 1 Dist. 1958. Attempted amend- 
ment of zoning ordinance of sixth-class city was 
invalid for noncompliance with Government 
Code requirements, where notices of hearings 
before planning commission and council did not 
refer to proposed amendment of ordinance, but 
only to zoning change; planning commission's 
recommendation to city council was effected 
only by motion to send letter recommending 
rezoning, rather than by resolution; no copy of 
precise plan, regulation or amendment was sub- 
mitted; and letter did not contain summaries of 


hearings. West’s Ann.Gov.Code, §§ 65500- 
65805. 
Hein v. Daly City, 332 P.2d 120, 165 Cal. 
App.2d 401. 
Cal.App. 2 Dist. 1985. | Statutes [West's 


Ann.Cal.Gov.Code § 65302.8] governing adop- 
tion or amendment of general plan element 
operating to limit number of housing units did 
not apply to ordinance adopted pursuant to 
initiative measure which established develop- 
ment allotment system whereby only 100 net 
dwelling units would be permitted each year for 
ten-year period, where ordinance was not 

amendment to city’s general plan. 
Lee v. City of Monterey Park, 219 Cal.Rptr. 
309, 173 Cal.App.3d 798, review denied. 


Statement of finding in initiative measure 
which established development allotment sys- 
tem whereby only 100 net dwelling units would 
be permitted each year in city for ten-year 
period satisfied requirements of West's Ann.Cal. 
Gov.Code § 65863.6 governing factors which 
must be considered in limiting construction of 
housing units where measure contained finding 
that city had experienced residential develop- 
ment which was adversely affecting capacity of 
city to provide the municipal services and facili- 
ties, that it was intent of people of city to 
achieve steady, rather than fluctuating growth 
rate, and that it was purpose of ordinance to 
augment policies of city as recorded in general 
plan and city ordinances relating to regulation 
of residential development. 

Lee v. City of Monterey Park, 219 Cal.Rptr. 

309, 173 Cal.App.3d 798, review denied. 


City ordinance enacted pursuant to initia- 
tive which required amendments to city’s land 
use element of general plan, zoning map or 
zoning guide to be approved by voters did not 
improperly invoke referendum power by con- 
verting permissive power of legislature into 
mandatory requirement in disregard of ten per- 


cent signature requirement. West’s Ann.Cal. 
Const. Art. 2, § 11. 
Lee v. City of Monterey Park, 219 Cal.Rptr. 


309, 173 Cal.App.3d 798, review denied. 


Cal.App. 2 Dist. 1958. Charter provisions 
of the city of Los Angeles were not construable 
as requiring the council to make but a token 
submission of a spot zoning ordinance changing 
classification of plaintiffs’ property to the plan- 
ning commission without giving that commis- 
sion the power to perform the duties cast upon 
it by the charter. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 


Cal.App. 3 Dist. 1990. Resolution by coun- 
ty board of supervisors amending county gener- 
al plan was subject to referendum and, thus, 
was not effective until 30 days from date of its 
enactment. 

Midway Orchards v. County of Butte, 269 

Cal.Rptr. 796, 220 Cal.App.3d 765, re- 
view denied. 


Cal.App. 4 Dist. 1997. Initiative measure 
amending general plan or zoning ordinance is 
valid so long as reasonable minds might differ 
as to necessity or propriety of enactment. 

Pala Band of Mission Indians v. Board of 

Supervisors, 63 Cal.Rptr.2d 148, 54 Cal. 
App.4th 565, review denied. 


Initiative subsection amending county’s 
general plan by directing that land use element 
of general plan be changed to permit previously 
impermissible land use, i.e., waste disposal, in 
particular area did not improperly propose only 
“indirect’’ amendment to general plan; amend- 
ment properly made specific change to specific 
portion of general plan. West’s Ann.Cal.Gov. 
Code § 65302. 

Pala Band of Mission Indians v. Board of 

Supervisors, 63 Cal.Rptr.2d 148, 54 Cal. 
App.4th 565, review denied. 


Under county's general plan, ‘“‘Public/Semi- 
public Lands with a Solid Waste Facility Desig- 
nator’ was term ot art, and that label was all 
that was necessary for initiative to designate 
waste disposal use on site, despite claim that 
additional text was necessary. 

Pala Band of Mission Indians v. Board of 

Supervisors, 63 Cal.Rptr.2d 148, 54 Cal. 
App.4th 565, review denied. 


Section of initiative measure amending zon- 
ing ordinance to create new zoning classifica- 
tion applicable to site of proposed solid waste 
facility properly made specific change to zoning 
ordinance and was not invalid as “indirect” 
legislation. 

Pala Band of Mission Indians v. Board of 

Supervisors, 63 Cal.Rptr.2d 148, 54 Cal. 
App.4th 565, review denied. 
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Fact that initiative amending zoning ordi- 
nance to create new zoning classification appli- 
cable to site of proposed solid waste facility did 
not cite to particular ordinance number where 
amendment would be located did not invalidate 
initiative. 

Pala Band of Mission Indians v. Board of 

Supervisors, 63 Cal.Rptr.2d 148, 54 Cal. 
App.4th 565, review denied. 


Sections of initiative telling county to enact 
any necessary amendments to ensure that 
amendment to general plan would take place 
were not invalid as “indirect” legislation; such 
enabling legislation promoted, rather than vio- 
lated, requirement that general plan reflect inte- 
grated and consistent document, and there was 
no basis to believe that amendment to general 
plan would be necessary, as there was no evi- 
dence initiative created inconsistency in plan. 

Pala Band of Mission Indians v. Board of 

Supervisors, 63 Cal.Rptr.2d 148, 54 Cal. 
App.4th 565, review denied. 


Initiative defining private corporation as 
“Applicant,” specifying functions and duties 
that applicant had to perform in operating solid 
waste facility, and giving applicant exclusive 
authority to prepare site plan for facility violat- 
ed section of State Constitution providing that 
no statute proposed to electors naming or iden- 
tifying any private corporation to “perform any 
function” or “have any power or duty’ may be 
submitted to electors or have any effect, even 
though corporation apparently had exclusive 
contractual right to develop and operate facility 
prior to initiative. West’s Ann.Cal. Const. Art. 
Dy 3h WP 

Pala Band of Mission Indians v. Board of 

Supervisors, 63 Cal.Rptr.2d 148, 54 Cal. 
App.4th 565, review denied. 


Invalid initiative provision designating pri- 
vate corporation as ‘‘Applicant’’ having particu- 
lar functions, powers, and duties regarding sol- 
id waste facility at site designated by initiative 
was severable; voters were not motivated by fact 
that corporation was identified as proposed op- 
erator of facility, and textual definition of ‘‘Ap- 
plicant’’ was unnecessary to support validity of 
remainder of initiative. West's Ann.Cal. Const. 
Art. 2, § 12. 

Pala Band of Mission Indians v. Board of 

Supervisors, 63 Cal.Rptr.2d 148, 54 Cal. 
App.4th 565, review denied. 


Cal.App. 4 Dist. 1997. Coastal Act does 
not deprive local governments from exercising 
their statutory power to enforce urgency interim 
land use ordinances nor require prior review 
and approval of such ordinances by Coastal 
Commission, provided that ordinances are not 
in conflict with Coastal Act; certification by 
Coastal Commission is required only for amend- 
ments of local coastal program (LCP) authoriz- 


ing use other than that designated as permitted 
use in LCP. West’s Ann.Cal.Gov.Code § 65858; 
West’s Ann.Cal.Pub.Res.Code §§ 30005, 30514. 
Conway v. City of Imperial Beach, 60 Cal. 
Rptr.2d 402, 52 Cal.App.4th 78. 


Proposition adopted as interim land use 
ordinance to impose temporary reduction in 
density and building heights for multifamily 
residential zones did not change permitted uses 
in zone and did not alter permitted uses under 
city’s local coastal program (LCP), and thus, 
proposition was not in conflict with purposes 
sought to be served by Coastal Act and did not 
require approval by Coastal Commission prior 
to its enforcement; proposition did not alter 
utilization or conservation of coastal zone re- 
sources, impede public access to coastal zone, 
or interfere with priorities established for coast- 
al-related development. West's Ann.Cal.Gov. 
Code § 65858; West's Ann.Cal.Pub.Res.Code 
§§ 30005, 30514; Imperial Beach, Cal., Propo- 
sition P. 

Conway v. City of Imperial Beach, 60 Cal. 

Rptr.2d 402, 52 Cal.App.4th 78. 


Cal.App. 4 Dist. 1996. Adoption or amend- 
ment of a general municipal development plan 
or specific plan constitutes a legislative act, and 
is subject to the electorate’s exercise of the 
power of referendum. West's Ann.Cal.Gov. 
Code § 65350 et seq. 

Chandis Securities Co. v. City of Dana 

Point, 60 Cal.Rptr.2d 481, 52 Cal.App.4th 
475, review denied. 


Failure of municipal electorate to approve 
general plan amendment and specific develop- 
ment plan proposed in referendums did not 
violate developers’ right to substantive due pro- 
cess; nature and locale of proposed develop- 
ment, number of elements implicated by pro- 
posed specific plan for it, extensive hearings 
and potential adverse impacts resulting from 
development on the property, showed that city 
council's decision approving project was not the 
only reasonable conclusion; in fact, environ- 
mental impact report (EIR) prepared for the 
property considered 11 other development alter- 
natives, ranging from high level of development 
called for in previous specific plan prepared 
when the property was under the county's con- 
trol to a no-development option. Kec 
Const.Amend. 14. 

Chandis Securities Co. v. City of Dana 

Point, 60 Cal.Rptr.2d 481, 52 Cal.App.4th 
475, review denied. 


Failure of municipal electorate to approve 
general plan amendment and specific develop- 
ment plan proposed in referendums did not 
violate developers’ right to equal protection, 
notwithstanding their contention that ballot ar- 
guments indicated that electorate rejected pro- 
posals solely to preserve the property as open 
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space; ballot arguments opposing measures at- 
tacked proposed plan and amendment on sever- 
al grounds; moreover, city’s general plan still 
contemplated development of the property, and 
referendum vote merely rejected one proposed 
specific plan. U.S.C.A. Const.Amend. 14. 
Chandis Securities Co. v. City of Dana 
Point, 60 Cal.Rptr.2d 481, 52 Cal.App.4th 
475, review denied. 


Municipal electorate’s referendum rejection 
of proposed specific development plan and gen- 
eral plan amendment was not invalid on ground 
it failed to make findings, based on substantial 
evidence, that plan would have an adverse im- 
pact on public health or safety, and that no 
alternative method of satisfactorily mitigating or 
avoiding the impact existed; statute requiring 
such findings concerns planning agency's con- 
sideration of a housing development project and 
was not applicable; moreover, burdensome stat- 
utory requirements mandating that legislative 
body make findings to support its decision need 
not be satisfied when legislation is enacted by 
electorate via initiative or referendum. West's 
Ann.Cal.Gov.Code § 65589.5(j). 

Chandis Securities Co. v. City of Dana 

Point, 60 Cal.Rptr.2d 481, 52 Cal.App.4th 
475, review denied. 


Cal.App. 4 Dist. 1994. City’s land use poli- 
cies, providing that maximum density allowed 
for residential property could not be increased 
except by majority vote, and that property 
zoned for nonresidential uses could not be re- 
zoned to allow residential uses except by major- 
ity vote, did not violate least cost zoning law. 
West's Ann.Cal.Gov.Code § 65913.1. 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


Only when city mandated residential densi- 
ty beyond quotas of association of governments 
could it subject density change to vote of people 
for validity. 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


Both amendment of general plan and re- 
zoning of land are legislative acts subject to 
referendum. 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


Cal.App. 4 Dist. 1994. City’s general plan 
cannot be impliedly amended, and zoning initia- 
tive cannot be deemed general plan amend- 
ment, without clear indication that voters in- 


tended to accomplish such an objective when 
passing initiative. 
Building Industry Assn. v. City of Ocean- 
side, 33 Cal.Rptr.2d 137, 27 Cal.App.4th 
744, rehearing denied, and review de- 
nied, 


Cal.App. 4 Dist. 1991. Statement of im- 
pact which must be officially adopted by school 
district as prerequisite to any cooperation by 
county does not have to meet requirements of 
statutory scheme to provide interim and tempo- 
rary school facility; requirement that county 
coordinate with district as to its development of 
additional land use standards has no relation- 
ship to financing interim school facilities. 
West’s Ann.Cal.Gov.Code §88§ 65970 et seq., 
65971. 

Murrieta Valley Unified School Dist. v. 

County of Riverside, 279 Cal.Rptr. 421, 
228 Cal.App.3d 1212, review denied. 


County’s duty to coordinate mitigation mea- 
sures with school districts is not same as coun- 
ty’s duty to adopt only amendments consistent 
with general plan; duty to coordinate mitiga- 
tion measures is imposed by terms of general 
plan itself. West's Ann.Cal.Gov.Code 
§ 65300.5. 

Murrieta Valley Unified School Dist. v. 

County of Riverside, 279 Cal.Rptr. 421, 
228 Cal.App.3d 1212, review denied. 


Cal.App. 4 Dist. 1991. Initiative measure 
enacted by city electorate purporting to amend 
city’s general plan was improper exercise of 
electorate’s initiative power in that instead of 
amending general plan, it directed city council 
to do so; initiative in effect constituted resolu- 
tion by voters declaring that city’s general plan 
should be revised to reflect concepts expressed 
in measure, but initiative did not indicate which 
elements of general plan were affected and how 
substantive terms of initiative were to be incor- 
porated into those elements. 

Marblehead v. City of San Clemente, 277 

Cal.Rptr. 550, 226 Cal.App.3d 1504, opin- 
ion modified. 


Cal.App. 4 Dist. 1985. In response _ to 
properly certified referendum petition, city 
council had mandatory duty either to repeal 
challenged zoning ordinances or to submit them 
to referendum unless directed to do otherwise 
by court on compelling showing that proper 
case had been established for interfering with 
the referendum power. West’s Ann.Cal.Elec. 
Code § 4055. 

debottari v. City Council, 217 Cal.Rptr. 790, 

171 Cal.App.3d 1204, review denied. 


Cal.App. 4 Dist. 1973. Statute providing 
that zoning ordinance or amendment thereto 
changing property from one zone to another or 
imposing specified regulations shall be adopted 
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in manner set forth in described statutes and 
that any other amendment to zoning ordinance 
may be adopted as other ordinances are 
adopted was designed to assure property own- 
ers the procedural safeguards provided by the 
State Zoning Law where zoning ordinance or 
amendment to zoning ordinance is one which 
significantly affects land use. West's Ann.Gov. 
Code, 8§ 65800, 65801, 65853. 

Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


Procedural amendments to a zoning ordi- 
nance may be adopted in general law cities 
without complying with State Zoning Law pro- 
cedures; thus, the initiative power extends to 
ordinances affecting a procedural change. 
West’s Ann.Gov.Code, §§ 65850, 65853. 

Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


General law city could not enact building 
height limit ordinance through the initiative 
process; ordinance, which would limit height of 
buildings which could be constructed in city to 
36 feet and not more than three stories, substan- 
tially interfered with land use; both statutes 
providing that any amendment to zoning ordi- 
nance may be initiated and adopted as other 
ordinances are initiated and adopted and con- 
stitutional due process required compliance 
with State Zoning Law procedures in enactment 
of such regulation; the procedural require- 
ments being constitutionally mandated, their 
omission could not be cured by statutory provi- 
sion curing nonprejudicial errors, irregularities, 
or omissions. West’s Ann.Gov.Code, §§ 65801, 
65853; U.S.C.A.Const. Amend. 14. 

Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


Cal.App. 5 Dist. 1993. Local board of su- 
pervisors’ contention that general land-use plan 
could not be amended by initiative was not a 
compelling showing that duly certified initiative, 
which proposed to limit methods for changing 
designation for agricultural land, was invalid; 
although question whether amendment could be 
made by initiative had not been decided by 
Supreme Court, there was substantial case au- 
thority allowing such amendments to be made 
by ballot measures. 

Save Stanislaus Area Farm Economy v. 

Board of Supervisors, 16 Cal.Rptr.2d 
408, 13 Cal.App.4th 141. 


Atty.Gen. 1983. A general law county's 
general plan may be amended by the initiative 
process, provided such amendment complies 
with the substantive requirements for a general 
plan, but, while there is not limitation on the 
number of changes which may be made in a 
mandatory element in a general law county's 
general plan each time that mandatory element 
is amended, under West's Ann. Gov. Code provi- 


sions no mandatory element of the plan may be 
amended more frequently than three times dur- 
ing any calendar year. 

66 Op.Atty.Gen. 259. 


Law Rev. 1978. 
process. 
Sle So:Galalsvkaz oo: 


The zoning amendment 


Law Rev. 1977. The proper use of referen- 
da in rezoning. 

29 Stan.L.Rev. 819. 

Law Rev. 1962. Amendments, setback 
changes, and conditional uses. 

13 Hastings L.J. 341. 


€=192. Petition or application. 


Library references 
C.J.S. Zoning and Land Planning §§ 86, 93. 


Cal.App. 1 Dist. 1968. ‘‘General plan”’ re- 
fers to rezoning of property to planned unit 
development district and filing of such a plan 
with application for rezoning is prerequisite to 
such rezoning. 

Millbrae Ass’n for Residential Survival v. 

City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


City required with respect to zoning of 
property to planned unit development classifica- 
tion or rezoning of property already in planned 
unit development district that the application 
for zoning or rezoning be accompanied by pre- 
cise plan based on master or general plan. 

Millbrae Ass'n for Residential Survival v. 

City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


Cal.App. 2 Dist. 1961. Zoning changes are 
not dependent upon petition being filed, and 
even if petitions of proponents of proposed zone 
change were obtained by misrepresentation it 
was immaterial with respect to zoning changes 
made by city council. 

Ferris v. City of Alhambra, 11 Cal.Rptr. 

475, 189 Cal.App.2d 517. 


©193. Report or recommendation of board or 
commission. 


Library references 


C.J.S. Zoning and Land Planning §§ 87, 89, 
93, 94. 


Cal. 1956. A finding by Regional Planning 
Commission that proposed amendment of zon- 
ing ordinance, authorizing county officials to 
locate juvenile hall in single family use residen- 
tial zone, was necessary for general public wel- 
fare and interest, may be presumed from Com- 
mission's recommendation of such amendment 
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to County Board of Supervisors. 
Gov.Code, § 65653. 
Bailey v. Los Angeles County, 293 P.2d 449, 
46 Cal.2d 132. 


Cal.App. 1 Dist. 1968. Where planning 
commission had approved rezoning of eight 
separately designed sections and submitted 
them to city council but council rezoned only 
one of the sections, ordinance rezoning one 
section was merely an ordinance of lesser scope 
than that which council might have enacted and 
failure to rezone other seven sections did not 
amount to a change in the commission's recom- 
mendations and referral back to planning com- 
mission was not necessary. Government Code, 
§8§ 65655, 65800-65805, St.1953, p. 2913; 
West's Ann.Gov.Code, §§ 65100-65700, 65857. 

Millbrae Ass'n for Residential Survival v. 

City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


West’s Ann. 


Cal.App. 1 Dist. 1963. City planning com- 
mission's declaration that proposed rezoning 
was deemed to be in public interest did not 
satisfy statutory requirement that commission 
send to city council a “report of findings’’. 
West's Ann.Gov.Code, 8§ 65653, 65655, 65657, 
65658. 

Williams v. City of San Bruno, 31 Cal.Rptr. 

854, 217 Cal.App.2d 480. 


Cal.App. 1 Dist. 1962. Provisions of ordi- 
nance proposed through initiative procedure 
precluding zoning or rezoning for industrial or 
manufacturing uses until planning commission 
submitted to council its comprehensive plan 
was not an attempt at rezoning or an amend- 
ment to zoning ordinance. 

Fletcher v. Porter, 21 Cal.Rptr. 452, 203 

Cal.App.2d 313. 


Cal.App. 2 Dist. 1980. Where parcel delet- 
ed from a planning commission recommenda- 
tion on amendment to a general plan is in no 
way connected with the remaining parcel or 
parcels as to which the amendment is adopted 
so that the latter are unchanged, statute requir- 
ing such proposed change to be sent back to 
planning commission for a report is not applica- 
ble. Gov.Code, § 65655, St.1953, p. 2913. 

Karlson v. City of Camarillo, 161 Cal.Rptr. 

260, 100 Cal.App.3d 789. 


Where parcel considerations were not relat- 
ed in way and were totally independent of each 
other so that they could be considered without 
regard of one to the other or others, deletion of 
one parcel from planning commission's recom- 
mendation on an amendment to a general plan 
did not constitute a change requiring returning, 
referral to planning commission for a report. 
Gov.Code, § 65655, St.1953, p. 2913. 

Karlson v. City of Camarillo, 161 Cal.Rptr. 

260, 100 Cal.App.3d 789. 


Cal.App. 2 Dist. 1968. Adoption by county 
board of supervisors of resolution to deny ap- 
peal from board of zoning adjustment’s grant of 
use permit was not ‘‘decision’”’ within ordinance 
requiring that request for findings be made 
prior to decision; accordingly, request for find- 
ings made subsequent thereto and prior to 
adoption of final set of conditions to be attached 
to permit was timely and failure to make find- 
ings on request required that latter resolution 
be vacated. 

Tush v. Board of Sup’rs of Ventura County, 

68 Cal.Rptr. 505, 262 Cal.App.2d 279. 


Cal.App. 2 Dist. 1961. Recommendation 
of planning commission does not have to be 
followed by city council in making zoning 
changes. West’s Ann.Gov.Code, §§ 65650-65659, 
65800-65808. 

Ferris v. City of Alhambra, 11 Cal.Rptr. 

475. 189 Cal.App.2d 517. 


Cal.App. 2 Dist. 1960. Where proceedings 
of city council in adopting rezoning ordinance 
on conditions substantially different from those 
recommended by planning commission com- 
plied with Brown Act, even if that Act, which 
requires that certain meetings be public, were 
applicable to charter city, commission’s alleged 
violation of Act did not infect ordinance with 
invalidity. West’s Ann.Gov.Code, §§ 54950- 
54958, 65543; St.1947, p. 3386 as amended by 
SE19Si0 pp. 4258; Stl952, 2deExisesss pa oso: 

Adler v. City Council of City of Culver City, 

7 Cal.Rptr. 805, 184 Cal.App.2d 763. 


Cal.App. 2 Dist. 1958. Under the charter 
provisions of the city of Los Angeles, the report 
which the planning commission must make to 
the council with respect to a change in zoning is 
a report based upon an investigation and hear- 
ing. 

Kissinger v. City of Los Angeles, 327 P.2d 
10, 161 Cal.App.2d 454. 


Cal.App. 3 Dist. 1969. Where proposed 
contract exacted by county declares that land- 
owner’s breach of covenant will be met by 
automatic reversion from multiple residential to 
original agricultural classification or by rever- 
sion through action of board of supervisors, 
such automatic reversion violates procedural 
directions of state law which demands that 
rezoning be accomplished through notice, hear- 
ings and planning commission inquiry. West's 
Ann.Gov.Code, 8§ 65853-65857. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 4 Dist. 1958. Alleged fact that 
one of the seven planning commissioners of 
county owned land near Jandowner’s forty acre 
tract, which landowner sought to have reclassi- 
fied from rural residential and agricultural land 
to heavy industrial land, and such commission- 
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er believed that reclassification of forty acre 
tract would detrimentally affect his land, would 
not necessarily void actions of remaining mem- 
bers in denying reclassification and would not 
void action of county board of supervisors, 
which reconsidered action of planning commis- 
sion and denied reclassification. 

Sladovich v. Fresno County, 322 P.2d 565, 

158 Cal.App.2d 230. 


Cal.App. 5 Dist. 1974. Under state law 
making rezoning a discretionary act of local 
legislative body and requiring a public hearing 
and recommendation by planning commission 
for adoption or amendment of zoning ordinance 
and county ordinance providing that no permit 
shall issue for any use involved in application 
for zoning changes until same becomes final by 
adoption of an ordinance, county retained dis- 
cretion to approve or disapprove application for 
zone change for subdivision and was not de- 
prived, by its approval of tentative subdivision 
map, of right to exercise its police power to 
deprive developer of right to commence con- 
struction of subdivision project. West’s Ann. 
Gov.Code, 8§ 65800-65912, 65854-65857. 

People v. County of Kern, 115 Cal.Rptr. 67, 

39 Cal.App.3d 830. 


194. Notice and hearing. 


Library references 


C.J.S. Zoning and Land Planning 8§ 87-89, 
D5y, PN0).. 


194.1. —— In general. 


C.A.9 (Cal.) 1990. Landowner was entitled 
to individual notice of change in zoning from 
desert land accommodating commercial uses to 
residential, and thus lack of notice deprived 
landowner of use of his land without procedural 
due process, where county specifically changed 
zoning of landowner’s property, upon receiving 
request to make change at least in part to 
restrict its use, after county had published no- 
tice of proposed general plan amendment which 
did not include such change. U.S.C.A. Const. 
Amends. 5, 14. 

Harris v. County of Riverside, 904 F.2d 

497. 


N.D.Cal. 1996. Landowners failed to es- 
tablish that they were deprived of a fair hearing 
before unbiased decisionmakers as would sup- 
port procedural due process claim where land- 
owner attended seven public meetings and four 
public hearings at which the rezoning of his 
property was discussed, was given an opportu- 
nity address planning commission as well as 
city council, there was no competent evidence 
indicating that individuals negatively influenced 
city council's decision or any evidence suggest- 


ing any irregularity during these proceedings. 
U.S.C.A. Const.Amend. 14. 
Tyson v. City of Sunnyvale, 920 F.Supp. 
1054. 


Cal. 1995. Process for amending general 
plan is principally that of holding noticed public 
hearings before the planning commission and 
legislative body. West's Ann.Cal.Gov.Code 
§§ 65353-65355. 

DeVita v. County of Napa, 889 P.2d 1019, 

38 Cal.Rptr.2d 699, 9 Cal.4th 763. 


Cal. 1958. Amendment of city ordinance 
changing plaintiffs’ property from agricultural 
and residential use to commercial use without a 
hearing before city council of general law city 
was invalid. St.1951, p. 3897, § 14; St.1953, p. 
2929, § 4. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Cal. 1956. A provision in proposed zoning 
ordinance amendment, recommended to County 
Board of Supervisors by Regional Planning 
Commission, that property in any residential 
zone might be used for any governmental uses, 
was broad enough to encompass use of land in 
single family use residential zone for county 
juvenile hall, so that board’s ordinance autho- 
rizing such use was not a new ordinance initi- 
ated by board, but merely a change in amended 
ordinance proposed by Commission, and no 
further public hearing was required before 
Commission on its receipt of board’s proposed 
change in amendment so recommended. West’s 
Ann.Gov.Code, §§ 65655-65657. 

Bailey v. Los Angeles County, 293 P.2d 449, 

46 Cal.2d 132. 


Cal.App. 1 Dist. 1966. Where a zoning or- 
dinance constitutes a completely new expres- 
sion on subject by city planning commission 
and local legislative body, affects every parcel of 
real property within the city and effects a repeal 
of all existing zoning ordinances, personal no- 
tice is not required to be given to owners of 
every parcel of real property within city. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Cal.App. 1 Dist. 1956. Where zoning ordi- 
nance required posted notice of petition or 
proposal to rezone, subsequent ordinance re- 
pealing such ordinance and rezoning property 
was invalid in absence of compliance with re- 
quirement of posted notice. West's Ann.Gov. 
Code, §§ 65600, 65601, 65650 et seq., 65651. 

Berkeley Crematory, Inc. v. City of El Cerri- 

to, 303 P.2d 769, 146 Cal.App.2d 265. 


Cal.App. 2 Dist. 1992. City was required 
to comply with statutory notice requirements 
for imposing new zoning restrictions to extend 
prohibition against second residential units, 
which previously applied only to single family 
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zoned lots and multiple family zoned lots which 
did not meet certain requirements, to all resi- 
dential lots regardless of zoning classification or 
size; absolute prohibition constituted a marked 
change from prior zoning code. West's Ann. 
Cal.Gov.Code §§ 54953, 54954.2, 65850, 
65853-65857. 

Sounhein v. City of San Dimas, 14 Cal. 

Rptr.2d 656, 11 Cal.App.4th 1255. 


Cal.App. 2 Dist. 1982. City’s finding that 
type and density of proposed condominium pro- 
ject was physically suitable for site was sup- 
ported by evidence before city council that there 
were condominiums of similar size located in 
immediate surrounding area. West's Ann.Gov. 
Code § 66474.61(a, b). 

Markley v. City Council, 182 Cal.Rptr. 659, 

131 Cal.App.3d 656. 


Cal.App. 2 Dist. 1980. Environmental im- 
pact reports constituted evidence which city 
council could consider in determining whether 
to enact amendments to general plan changing 
land use designation. 

Karlson v. City of Camarillo, 161 Cal.Rptr. 

260, 100 Cal.App.3d 789. 


Cal.App. 2 Dist. 1962. Legislature intend- 
ed statute which provided for mailed notice on 
hearing on amendment to zoning ordinance 
apply where there was to be amendment which 
would affect limited area of property within city 
which was then subject to provisions of ordi- 
nance as distinguished from situation where 
legislative body proposed to enact new, com- 
plete and comprehensive plan which would af- 
fect all property within city. West’s Ann.Gov. 
Code, §§ 65650-65654, 65803, 65805. 

Wanamaker vy. City Council of City of El 

Monte, 19 Cal.Rptr. 554, 200 Cal.App.2d 
453. 


Cal.App. 2 Dist. 1960. Under Culver City 
charter, amendment to zoning ordinance might 
be made without public hearing, although basic 
zoning ordinance required notice and hearing 
on application for variance or change of zone, 
and rezoning ordinance could be adopted under 
an ordinance amendment which provided for 
adoption by majority vote of city council, and 
which itself was enacted without a public hear- 
ing. St.1947, pp. 3389, 3392, 3393, 3403; West's 
Ann.Gov.Code, §§ 65800, 65804, 65807. 

Adler v, City Council of City of Culver City, 

7 Cal.Rptr. 805, 184 Cal.App.2d 763. 


Cal.App. 2 Dist. 1960. No further public 
hearings need to be held where the change in 
proposed zoning ordinance is not something 
new initiated by legislative body, but merely a 
change in ordinance as proposed by planning 
commission. West’s Ann.Gov.Code, § 65655. 

Mang v. Santa Barbara County, 5 Cal.Rptr. 

724, 182 Cal.App.2d 93. 


Cal.App. 2 Dist. 1958. Charter of the city 
of Los Angeles was construable as requiring 
that where a change in zone is initiated by the 
council it must submit the proposed ordinance 
to the planning commission, which must within 
the time set forth in the charter hold a public 
hearing upon notice in accordance with the 
municipal code. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal. App.2d 454. 


Property owners were entitled to complain 
of the lack of a hearing before the planning 
commission recommending a change in zoning 
though the commission recommended against 
the adoption of the ordinance where the com- 
mission's recommendation was based upon the 
fact that no opportunity was given to it to hold a 
public hearing. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, to1 Cal.App.2d 454. 


Cal.App. 3 Dist. 1997. Incumbent member 
of county board of supervisors and two mem- 
bers-elect did not violate Brown Act require- 
ment that meetings be publicly conducted by 
allegedly making private decision to adopt 
amendments to zoning ordinance; at time meet- 
ing was allegedly conducted Brown Act did not 
cover officials who had not yet taken office. 
West's Ann.Cal.Gov.Code § 54952.1. 

216 Sutter Bay Associates v. County of 


Sutter, 68 Cal.Rptr.2d 492, 58 Cal. 
App.4th 860. 
Cal.App. 3 Dist. 1969. | Where proposed 


contract exacted by county declares that land- 
owner's breach of covenant will be met by 
automatic reversion from multiple residential to 
original agricultural classification or by rever- 
sion through action of board of supervisors, 
such automatic reversion violates procedural 
directions of state law which demands that 
rezoning be accomplished through notice, hear- 
ings and planning commission inquiry. West's 
Ann.Gov.Code, §§ 65853-65857. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 4 Dist. 1984. Finding of contigu- 
ity as required for cancellation of long-term 
land conservation contracts restricting develop- 
ment of rural acreage must be based upon 
substantial evidence establishing not only con- 
sistency with local plans and zoning, but also 
present intent of intervening landowners to 
soon develop their land. West’s Ann.Cal.Gov. 
Code § 51200 et seq. 

Honey Springs Homeowners Assn. v. Board 

of Supervisors, 203 Cal.Rptr. 886, 157 
Cal.App.3d 1122. 


Cal.App. 4 Dist. 1974. Procedural amend- 
ments to zoning ordinance may be adopted 
without prior notice and hearing, and definition 
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of terms embodying fundamental policy of zon- 
ing statute is clearly sort of legislative or “quasi- 
legislative’ function which may properly be 
exercised without prior notice and hearing. 
West’s Ann.Public Resources Code, 8§ 27000 et 
seq., 27001, 27001(b), 27100, 27104, 27200, 
27201, 27300-27304, 27320, 27400, 27402, 
27423, 27424; U.S.C.A.Const. Amend. 14; 
West's Ann.Gov.Code, 88 65800 et seq., 65858; 
Gov.Code, § 65806, St.1953, p. 2927. 
CEEED v. California Coastal Zone Conser- 
vation Com., 118 Cal.Rptr. 315, 43 Cal. 
App.3d 306. 


Statutory notice and hearing requirements 
must be complied with before enacting ordi- 
nance zoning or rezoning specific property, but 
due process does not mandate notice and op- 
portunity to be heard prior to enactment of 
legislation declaring certain classes of activities 
public nuisances. West’s Ann.Public Resources 
Code, § 27000 et seq.; West’s Ann.Civ.Code, 
§ 3480. 

CEEED v. California Coastal Zone Conser- 

vation Com., 118 Cal.Rptr. 315, 43 Cal. 
App.3d 306. 


Cal.App. 4 Dist. 1973. Unless the charter 
otherwise provides, a charter city may adopt 
procedural amendments to its zoning ordinance 
without notice and hearing. 

Taschner v. City Council, 107 Cal.Rptr. 214, 

31 Cal.App.3d 48. 


Atty.Gen. 1985. Where city, under West’s 
Ann.Cal.Gov.Code § 51243.5, has filed protest 
to Williamson Act contract but local agency 
formation commission does not hold hearing on 
protest before execution of contract by board of 
supervisors, commission may still thereafter 
properly hold hearing on and uphold city’s 
protest. 

68 Op.Atty.Gen. 204. 


195. —— Sufficiency of notice and publica- 
tion. 


Cal.App. 1 Dist. 1970. Statute providing 
that formal rules of evidence or procedure 
which must be followed in court shall not be 
applied in zoning matters was effective retroac- 
tively with respect to ordinance, which amend- 
ed county zoning ordinance so as to rezone 
tract from “‘D”’ classification that permitted cer- 
tain residential and agricultural uses to 
“planned community district’ classification; 
and thus fact that notice of board’s proceeding 
was published only six days prior to convening 
of proceeding rather than statutorily required 
ten days did not, absent prejudice, invalidate 
ordinance. West’s Ann.Gov.Code, §§ 14, 65801, 
65853, 65854(a), 65856. 

City of Sausalito v. County of Marin, 90 

Cal.Rptr. 843, 12 Cal.App.3d 550. 


Cal.App. 2 Dist. 1962. Statute relating to 
initiation and adoption of zoning ordinance ap- 
plied with respect to notice requirements for 
adoption of new ordinance constituting new 
expression on subject, effecting repeal of all 
existing ordinances and affecting every parcel 
within city, and notice by publication provided 
for thereunder and not mailed notice to proper- 
ty owners, provided for in other statutory provi- 
sion, on amendment to zoning ordinance, was 
all that was required. West's Ann.Gov.Code, 
§§ 65803, 65805. 

Wanamaker v. City Council of City of El 

Monte, 19 Cal.Rptr. 554, 200 Cal.App.2d 
453. 


€ 196. Objections and protests. 


Library references 
C.J.S. Zoning and Land Planning § 93. 


Cal.App. 2 Dist. 1961. Protesting property 
owners do not have a veto power over zoning 
changes and protests of owners may be disre- 
garded or ignored by city’s legislative body with 
impunity. West’s Ann.Gov.Code, §§ 65650- 
65659, 65800-65808. 

Ferris v. City of Alhambra, 11 Cal.Rptr. 

475, 189 Cal.App.2d 517. 


197. Enactment; voting in general. 


Library references 


C.J.S. Zoning and Land Planning §§ 85, 87, 
DOS on 


Cal.App. 1 Dist. 1970. Where master plan 
for tract amounted to full scale rezoning of such 
tract, adoption of such plan by resolution by 
county board of supervisors rather than by 
ordinance was invalid, though resolution was 
‘legislative’ in substance and it was adopted 
after notice and extensive hearings, and with 
three-vote majority required to enact ordinance. 


West's Ann.Gov.Code, §§ 25005, 25102.1, 
ZINZO0 Zoe le 2 ee Se 2 oe ot SOs 
50020, 50021, 50022.2-50022.5, 60004, 65801, 


65850, 65853, 65854, 
Ann.Const. art. 4, § 25; 
High.Code, §§ 8007, 8305. 
City of Sausalito v. County of Marin, 90 
Cal.Rptr. 843, 12 Cal.App.3d 550. 


Cal.App. 1 Dist. 1970. Where it was found 
that title company held bare legal title to subject 
property and had no interest in property or in 
how it was zoned, and there was no showing of 
improper motive in rezoning, fact that chair- 
man of Board of Supervisors which, on recom- 
mendation of Planning Commission, rezoned 
subject property was officer of title company 
which held legal title to affected property and 
that Planning Commission member owned bar 
in neighborhood did not show conflicts of inter- 
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est by such administrators in connection with 
rezoning of subject property. 
Orinda Homeowners Committee v. Board 
of Supervisors, 90 Cal.Rptr. 88, 11 Cal. 
App.3d 768, 43 A.L.R.3d 880. 


Cal.App. 1 Dist. 1963. Action of city coun- 
cil in passing resolution which rejected plan- 
ning commission recommendation to deny ap- 
plication for rezoning and which directed city 
attorney to draft ordinance was not an enact- 
ment of zoning ordinance under city charter 
prohibiting final action on day ordinance is 
introduced and before publication, and council- 
men voting for resolution could later vote 
against adoption of ordinance. Stats.1948, ch. 
49, pp. 316, 317. 

Johanson v. City Council of City of Santa 

Cruz, 34 Cal.Rptr. 798, 222 Cal.App.2d 
68. 


Cal.App. 5 Dist. 1968. County board of su- 
pervisors’ granting of realty owners’ appeal 
from action of planning commission in recom- 
mending that board change zone classification 
of owners’ property from family residential to 
multiple family instead of limited commercial as 
originally requested by owners was not effective 
to change zoning classification of owners’ prop- 
erty until finalized by an amendatory ordinance, 
and then only if board complied with all other 
requirements of the state enabling legislation. 
West's Ann.Gov.Code, §§ 65000, 65850, 65853, 
65857. 

Richter v. Board of Sup’rs of Sacramento 

County, 66 Cal.Rptr. 52, 259 Cal.App.2d 
99. 


A zone change affects property owners in 
general, is legislative in character, and requires 
an amendatory ordinance to become effective. 
West's Ann.Gov.Code, 88 65000, 65850, 65853, 
65857. 

Richter v. Board of Sup’rs of Sacramento 

County, 66 Cal.Rptr. 52, 259 Cal.App.2d 
99. 


198. Number of votes required. 


Library references 
C.J.S. Zoning and Land Planning 8§ 91, 97. 


Cal.App. 2 Dist. 1960. Under Culver City 
charter, amendment to zoning ordinance might 
be made without public hearing, although basic 
zoning ordinance required notice and hearing 
on application for variance or change of zone, 
and rezoning ordinance could be adopted under 
an ordinance amendment which provided for 
adoption by majority vote of city council, and 
which itself was enacted without a public hear- 
ing. St.1947, pp. 3389, 3392, 3393, 3403; West's 
Ann.Gov.Code, §§ 65800, 65804, 65807. 

Adler v. City Council of City of Culver City, 

7 Cal.Rptr. 805, 184 Cal.App.2d 763. 


199. Filing, publication, and posting; min- 
utes and records. 


Library references 


C.J.S. Zoning and Land Planning §§ 89, 90, 
O32) 


Cal.App. 1 Dist. 1970. Where findings of 
fact are required by zoning ordinance authoriz- 
ing rezoning under certain conditions, such 
findings must be made or action taken in rezon- 
ing is without effect. 

Orinda Homeowners Committee v. Board 

of Supervisors, 90 Cal.Rptr. 88, 11 Cal. 
App.3d 768, 43 A.L.R.3d 880. 


Where county rezoning ordinance required 
that planning agency “‘determine’’ that certain 
conditions exist before ordering rezoning, find- 
ings of fact that such conditions existed before 
ordering rezoning was not required. 

Orinda Homeowners Committee v. Board 

of Supervisors, 90 Cal.Rptr. 88, 11 Cal. 
App.3d 768, 43 A.L.R.3d 880. 


Findings of Planning Commission that pro- 
posed cluster plan development would require 
less grading than conventional subdivision, that 
development would be asset to community, that 
proposed density fell within master plan limits, 
and that arrangement of clusters provided for 
adequate transition between surrounding pat- 
terns of development and crossroads substan- 
tially complied with requirements of county 
rezoning ordinance. 

Orinda Homeowners Committee v. Board 

of Supervisors, 90 Cal.Rptr. 88, 11 Cal. 
App.3d 768, 43 A.L.R.3d 880. 


Cal.App. 2 Dist. 1991. Rezoning determi- 
nations are made by county departments in 
their legislative capacities and, as a result, no 
findings are required to be made. 

William S. Hart Union High School Dist. v. 

Regional Planning Com., 277 Cal.Rptr. 
645, 226 Cal.App.3d 1612, rehearing de- 
nied, modified, and review denied. 


Cal.App. 2 Dist. 1984. Amendment to 
county's general plan which results in rezoning 
of property within that county is a legislative act 
which does not require specific findings that 
such action is necessary for the public health, 
safety or welfare. 

Cormier v. County of San Luis Obispo, 207 

Cal.Rptr. 880, 161 Cal.App.3d 850. 


County board of supervisor's amendment of 
county's general plan which resulted in the 
down-zoning of landowner’s property was not a 
quasi-judicial act but was a legislative function 
by which the board enacted rules which would 
govern future uses of all property encompassed 
within the general plan and, therefore, the 
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board was not required to make factual findings 
on the record in support of its action. 
Cormier v. County of San Luis Obispo, 207 
Cal.Rptr. 880, 161 Cal.App.3d 850. 


IV. REPEAL OF REGULATIONS. 


211. In general. 


Library references 
C.J.S. Zoning and Land Planning § 98. 


Cal.App. 3 Dist. 1997. Interim urgency 
zoning ordinance adopted by county board of 
supervisors did not repeal zoning ordinance 
enacted by prior board, and could not be invali- 
dated for failure to comply with repeal proce- 
dures; it and companion “‘ordinary’’ urgency 
ordinance served simply to preserve status quo 
until permanent ordinance could be adopted. 
West's Ann.Cal.Gov.Code §8§ 65858, 65867, 
65867.5, 65868; Sutter County, Cal., Ordi- 
nances 1170, 1171. 

216 Sutter Bay Associates v. County of 

Sutter, 68 Cal.Rptr.2d 492, 58 Cal. 
App.4th 860. 


Cal.App. 4 Dist. 1994. | Referendum __ pro- 
posing repeal of zoning amendment applicable 
to property within charter city’s statutory 
sphere of influence was invalid; city had 
adopted ordinance requiring consistency be- 
tween its general plan and zoning laws, and 
zoning change proposed by referendum would 
be inconsistent with city’s general plan. West's 
Ann.Cal.Gov.Code §§ 65803, 65860. 

City of Irvine v. Irvine Citizens Against 

Overdevelopment, 30 Cal.Rptr.2d 797, 25 
Cal.App.4th 868, review denied. 


€=212. Manner of effecting repeal in general. 


Library references 
C.J.S. Zoning and Land Planning §§ 98, 99. 


Cal.App. 2 Dist. 1962. Statute relating to 
initiation and adoption of zoning ordinance ap- 
plied with respect to notice requirements for 
adoption of new ordinance constituting new 
expression on subject, effecting repeal of all 
existing ordinances and affecting every parcel 
within city, and notice by publication provided 
for thereunder and not mailed notice to proper- 
ty owners, provided for in other statutory provi- 
sion, on amendment to zoning ordinance, was 
all that was required. West’s Ann.Gov.Code, 
§§ 65803, 65805. 

Wanamaker v. City Council of City of El 

Monte, 19 Cal.Rptr. 554, 200 Cal.App.2d 
453. 


Cal.App. 3 Dist. 1997. County board of su- 
pervisors satisfied statutory requirements when 
enacting interim urgency zoning ordinance re- 
pealing ordinance passed by prior board which 
authorized building in previously undeveloped 


section of county; board stated that existing 
ordinance might be in conflict with general plan 
for area, that board was considering further 
study of problem, and that if current ordinance 
became effective it would pose threat to ““‘peace- 
ful and largely pastoral quality of life’ in coun- 
ty. West’s Ann.Cal.Gov.Code § 65858; Sutter 
County, Cal., Ordinance 1170. 
216 Sutter Bay Associates v. County of 
Sutter, 68 Cal.Rptr.2d 492, 58 Cal. 
App.4th 860. 


213. Repeal by implication. 
Library references 
C.J.S. Zoning and Land Planning § 100. 


Cal.App. 2 Dist. 1963. Where zoning ordi- 
nance was properly repealed by new compre- 
hensive ordinance, amendment provisions of 
first ordinance became inapplicable. West's 
Ann.Gov.Code, 8§ 6060, 6061, 65654, 65803. 

Claremont Taxpayers Ass'n v. City of Clare- 

mont, 35 Cal.Rptr. 907, 223 Cal.App.2d 
589. 


Cal.App. 4 Dist. 1957. That county zoning 
ordinance expressly repealed other specified or- 
dinances tended to indicate an absence of any 
intention to repeal by implication any part of 
another ordinance not thus specifically re- 
pealed. 

Finstein v. San Bernardino County, 305 

P.2d 266, 147 Cal.App.2d 549. 


As respects facilities which had been erect- 
ed and used for the keeping of poultry since 
prior to effective date of county zoning ordi- 
nance permitting the continuance of existing 
nonconforming uses, provision of zoning ordi- 
nance requiring that structures for fowl be kept 
at least 100 feet from any dwelling on adjoining 
property did not repeal by implication provision 
of prior health ordinance forbidding the keeping 
of fowl within 40 feet of any dwelling other than 
that of owner. 

Finstein v. San Bernardino County, 305 

P.2d 266, 147 Cal.App.2d 549. 


Atty.Gen. 1973. The adoption of the re- 
quirements of the Uniform Building Code by a 
city does not repeal a previously existing provi- 
sion of a local zoning ordinance defining the 
term ‘‘family’’ because a local government may 
have more than one definition of the word 
“family” for different purposes. 

CV72-284, 56 Op.Atty.Gen. 47. 


V. CONSTRUCTION, OPERATION 
AND EFFECT. 
(A) IN GENERAL. 


S231. Construction of regulations in general. 
Library references 


C.J.S. Zoning and Land Planning §§ 42, 
101, 114. 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—605 


ZONING & PLANNING 


C231 


For references to other topics, see Descriptive-Word Index 


Cal. 1988. Rules of statutory construction 
applied to regulations of city planning commis- 
sion, where, under city charter, regulations 
were to be treated as ordinances. 

Russ Bldg. Partnership v. City and County 

of San Francisco, 750 P.2d 324, 244 
Cal.Rptr. 682, 44 Cal.3d 839, appeal dis- 
missed Crocker Nat. Bank v. City and 
County of San Francisco, 109 S.Ct. 209, 
488 U.S. 881, 102 L.Ed.2d 201. 


Cal.App. 1 Dist. 1983. Provisions of zon- 
ing codes are to be construed in a manner 
preserving their constitutional validity. 

Shell Oil Co. v. City and County of San 

Francisco, 189 Cal.Rptr. 276, 139 Cal. 
App.3d 917. 


Cal.App. 1 Dist. 1981. Zoning and neigh- 
borhood preservation ordinances were not 
vague because the board of adjustment could 
issue a demolition permit only if it found that ‘‘a 
demolition would not be materially detrimental 
to the housing needs and public interest of the 
affected neighborhood” where the purpose 
clause set off the preservation of older housing 
stock as a clear and explicit consideration 
which the board was required to weigh in 
granting or denying a permit. 

Groch v. City of Berkeley, 173 Cal.Rptr. 

534, 118 Cal.App.3d 518. 


Cal.App. 1 Dist. 1980. Legislature, in en- 
acting the Coastal Act of 1976, did not intend 
the local coastal programs to require a mora- 
torium on all developments until each local 
program was completed; the legislature was 
concerned with balancing protection of coastal 
resources with development. West’s Ann.Pub- 
lic Resources Code, § 30604. 

Billings v. California Coastal Com., 163 

Cal.Rptr. 288, 103 Cal.App.3d 729. 


Cal.App. 1 Dist. 1974. The use of the 
phrase, “length of time” in zoning ordinance 
providing that once planning commission de- 
cides that a nonconforming use should be termi- 
nated, it must make a recommendation, consid- 
ering five points including length of time it will 
take for the nonconforming user to terminate 
his nonconforming use, to board of supervisors 
which may order termination of the noncon- 
forming use within one year after the date of the 
order does not result in impermissible vague- 
ness. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


The use of the phrase, ‘‘other related fac- 
tors,’ in zoning ordinance providing that once 
planning commission decides that a noncon- 
forming use should be terminated, it must make 
a recommendation, considering five points in- 
cluding, inter alia, the total cost of property and 
improvements, the adaptability of the land and 


improvements to a permitted use, and other 
related factors, to board of supervisors which 
may order termination of the nonconforming 
use does not result in impermissible vagueness. 
People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 
App.3d 590. 


Where, in zoning ordinance, general words 
come after a list of specific classes of persons or 
things, the general words will be interpreted as 
pertaining only to persons or things of the same 
general nature or class as those enumerated. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


That zoning ordinance, which provides that 
once planning commission decides that a non- 
conforming use should be terminated, it must 
make a recommendation concerning five points 
relating to the admissibility of terminating the 
nonconforming use, to board of supervisors 
which may order termination, does not assign 
relative weights to each of the five factors does 
not make the ordinance vague or indefinite but 
merely allows the commission discretion in 
making its recommendation. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Cal.App. 1 Dist. 1961. Zoning ordinance 
should be interpreted in manner leaving its 
provisions constitutional and operative and 
courts are not entitled to ignore express lan- 
guage. 

Town of Atherton v. Templeton, 17 Cal. 

Rptr. 680, 198 Cal.App.2d 146. 


Cal.App. 1 Dist. 1953. In construing zon- 
ing ordinances, same rules are normally appli- 
cable as in construing statutes in general, and 
accordingly a zoning ordinance must be con- 
strued reasonably, considering objects sought to 
be attained and general structure of ordinance 
as a whole. 

Markey v. Danville Warehouse & Lumber, 

Inc., 259 P.2d 19, 119 Cal.App.2d 1. 


Cal.App. 2 Dist. 1999. Courts must con- 
strue zoning ordinances reasonably, considering 
the object to be attained and the general struc- 
ture of the ordinance as a whole. 

Fairview Neighbors v. County of Ventura, 

82 Cal.Rptr.2d 436, 70 Cal.App.4th 238, 
as modified, and review denied. 


Cal.App. 2 Dist. 1987. Portions of a gener- 
al zoning plan should be reconciled if reason- 
ably _ possible. West's Ann.Cal.Gov.Code 
§ 65300. 

No Oil, Inc. v. City of Los Angeles, 242 

Cal.Rptr. 37, 196 Cal.App.3d 223, review 
denied. 


Cal.App. 2 Dist. 1976. The interpretation 
given by the Coastal Zone Conservation Com- 
mission to regulations adopted by it must be 
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given great weight. West’s Ann.Public Re- 
sources Code, 8§ 27240(d), 27404, 27420(c). 
Marina Village v. California Coastal Zone 
Conservation Com., 132 Cal.Rptr. 120, 61 
Cal.App.3d 388. 


Cal.App. 2 Dist. 1975. The Coastal Zone 
Conservation Act is to be construed in order to 
effectuate all of its provisions. West's Ann.Pub- 
lic Resources Code, §§ 27000-27650. 

Rea Enterprises v. California Coastal Zone 

Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596. 


Cal.App. 2 Dist. 1960. Question of con- 
struction of zoning ordinance is one of law. 
City of Norwalk v. Auction City, Inc., 8 
Cal.Rptr. 781, 186 Cal.App.2d 287, 83 
A.L.R.2d 872. 


In construing a zoning ordinance, same 
rules are normally applicable as in construing 
statutes in general. 

City of Norwalk v. Auction City, Inc., 8 

Cal.Rptr. 781, 186 Cal.App.2d 287, 83 
A.L.R.2d 872. 


A zoning ordinance must be construed rea- 
sonably considering the objects sought to be 
attained and the general structure of the ordi- 
nance as a whole. 

City of Norwalk v. Auction City, Inc., 8 

Cal.Rptr. 781, 186 Cal.App.2d 287, 83 
A.L.R.2d 872. 


Cal.App. 2 Dist. 1958. Every intendment 
favors a valid exercise of police power with 
respect to enactment of zoning ordinance, and 
any zoning plan must be viewed as a whole and 
court will not search out individual cases of 
discrimination or hardship. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


Cal.App. 3 Dist. 1985. In construing sec- 
tion of Government Code requiring that county 
general plan’s circulation element be correlated 
with its and use element, Court of Appeal begins 
with fundamental rule that Court should ascer- 
tain intent of the legislature so as to effectuate 
purpose of the law. West’s Ann.Cal.Gov.Code 
8 65302. 

Concerned Citizens of Calaveras County v. 

Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


Atty.Gen. 1971. The owner of a 1,200 acre 
farm which has been placed in an agricultural 
preserve and under contract with the county 
pursuant to the California Land Conservation 
Act of 1965 may be prevented from selling off 
20 acre parcels for use as homesites even 
though zoned for 20 acre parcels if the board 


determines that such division is incompatible 
with continuance of such land in a preserve. 
70-229, 54 Op.Atty.Gen. 90. 


Law Rev. 1979. Exclusionary zoning: lo- 
cal property taxation and unique ubiquitous 


resource distinction. 
52'So. Cali Rs 1674" 


Law Rev. 1972. Local agencies affecting 
the achievement of new town zoning. 
23 Hastings L.J. 1450. 


232. Strict or liberal construction. 


Library references 
C.J.S. Zoning and Land Planning §§ 102, 
103. 


<=233. Meaning of language. 


Library references 


C.J.S. Zoning and Land Planning §§ 101, 
102. 


Cal.App. 1 Dist. 1981. “Shall” is to be 
construed as mandatory in context of statute 
requiring that general plan for physical develop- 
ment of county ‘‘shall include” nine enumerated 
elements. West’s Ann.Gov.Code, 8§ 5, 14, 
65302. 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Cal.App. 1 Dist. 1961. Zoning ordinance 
should be interpreted in manner leaving its 
provisions constitutional and operative and 
courts are not entitled to ignore express lan- 
guage. 

Town of Atherton v. Templeton, 17 Cal. 

Rptr. 680, 198 Cal.App.2d 146. 


Cal.App. 1 Dist. 1961. Opinion of city at- 
torney could not change plain meaning of zon- 
ing ordinance of city under doctrine of contem- 
poraneous administrative construction. 

Floresta, Inc. v. City Council of City of San 


Leandro, 12 Cal.Rptr. 182, 190 Cal. 
App.2d 599. 
Cal.App. 2 Dist. 1960. In interpretation of 


a zoning ordinance, words in common use must 
be given their plain and natural meaning in the 
absence of any showing that in the enactment of 
such ordinance words and expressions con- 
tained therein were used in any other than their 
usual and ordinary sense. 
City of Norwalk v. Auction City, Inc., 8 
Cal.Rptr. 781, 186 Cal.App.2d 287, 83 
A.L.R.2d 872. 


Cal.App. 4 Dist. 1973. ‘Neighboring prop- 
erty’ within statute authorizing city council to 
provide for places and buildings having a spe- 
cial historic interest and to provide conditions 
or regulations for their protection or use, which 
may include appropriate and reasonable control 
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of use and appearance of neighboring private 
property, is property in the neighborhood and 
includes the general area nearby and is not 
confined to adjoining property. West's Ann. 
Gov.Code, § 37361. 
Bohannan v. City of San Diego, 106 Cal. 
Rptr. 333, 30 Cal.App.3d 416. 


234. Operation and effect in general. 


Library references 


C.J.S. Zoning and Land Planning §§ 36, 
104, 114. 


Cal. 1980. Zoning amendments are ‘“‘legis- 
lative,’’ but administrative decisions, such as 
variance and use permits, are ‘‘adjudicative.”’ 

Arnel Development Co. v. City of Costa 

Mesa, 620 P.2d 565, 169 Cal.Rptr. 904, 
28 Cal.3d 511, transferred to 178 Cal. 
Rptr. 723, 126 Cal.App.3d 330. 


Cal. 1975. Public entities are not bound to 
reimburse individuals for losses due to changes 
in zoning, for within limits of the entity’s police 
power some uncompensated hardships must be 
borne by individuals as the price of living in a 
modern, enlightened and progressive communi- 
ty. West's Ann.Gov.Code, § 818.2. 

HFH, Ltd. v. Superior Court, 542 P.2d 237, 

125 Cal.Rptr. 365, 15 Cal.3d 508, certio- 
rari denied 96 S.Ct. 1495, 425 U.S. 904, 
47 L.Ed.2d 754. 


Cal. 1973. On judicial review of denial of 
a building permit, reviewing court generally 
will apply the law in existence at the time of its 
decision rather than at the time the permit was 
denied, and even after a permit has been issued 
it may be revoked by an administrative body on 
the basis of a subsequent change in the zoning 
laws unless the permittee has made substantial 
improvements in good-faith reliance on the per- 
mit, but the amended ordinance is deemed 
inapplicable if its enactment stemmed from an 
attempt to frustrate a particular developer's 
plan. 
Selby Realty Co. v. City of San Buenaventu- 
ra, 514 P.2d 111, 109 Cal. Rptr. 799, 10 
Cal.3d 110. 


Cal. 1951. A landowner’s purpose in pur- 
chasing land must yield to public interest in 
enforcement of comprehensive zoning plan. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 


Cal.App. 1 Dist. 1990. When temporary 
development moratorium was adopted by initia- 
tive, town no longer had any legislative power, 
whether vested in electorate or council, to ex- 
tend prior moratorium ordinance beyond date 
fixed by second extension before initiative mora- 
torium was adopted; thus, initiative moratori- 
um did not remain viable for period ending two 
years from adoption of council’s moratorium. 


West's Ann.Cal.Gov.Code 
65858(a, b, e). 
Bank of the Orient v. Town of Tiburon, 269 
Cal.Rptr. 690, 220 Cal.App.3d 992, re- 
view denied. 


§§ 65580, 65858, 


Temporary development moratorium 
adopted by initiative automatically terminated 
pursuant to statute which requires automatic 
termination of subsequent ordinances covering 
whole or part of same property; moratorium 
adopted by initiative covered some of same 
property as town council’s initial moratorium 
on processing and approval of development per- 
mits. West’s Ann.Cal.Gov.Code § 65858(e). 

Bank of the Orient v. Town of Tiburon, 269 

Cal.Rptr. 690, 220 Cal.App.3d 992, re- 
view denied. 


Cal.App. 1 Dist. 1956. Where there is 
nothing arbitrary or unreasonable about a zon- 
ing ordinance, its application is not prevented 
by fact that value of parcel is depreciated by 
restriction. 

Roney v. Board of Sup’rs of Contra Costa 

County, 292 -P.2d 529, 138 Cal-App.2d 
740. 


Cal.App. 2 Dist. 1967. | Successive _ plan- 
ning statutes providing comprehensive system 
for adoption of local zoning ordinances were 
intended to be continuation of the Planning Act 
of 1929, with modifications indicated by differ- 
ences between earlier acts and their successors. 
West’s Ann.Bus. & Prof.Code, § 5227; West's 
Ann.Gov.Code, § 65000 et seq. 

Santa Barbara County v. Purcell, Inc., 59 

Cal.Rptr. 345, 251 Cal.App.2d 169. 


Cal.App. 2 Dist. 1952. Amendments to or- 
dinance providing for creation of zones in unin- 
corporated area of county operated as though 
subject of amendment had been originally in- 
corporated in ordinance. 

Meyers v. Board of Sup’rs of Los Angeles 

County, 243 P.2d 38, 110 Cal.App.2d 623. 


Cal.App. 4 Dist. 1971. Those portions of 
county not subjected to regulation specified to 
be applicable to zone designated by certain 
classification letter or number must remain sub- 
ject to all regulations of countywide application. 
West’s Ann.Gov.Code, § 65851; West’s Ann. 
Constvart 11), Suit) 

Castiglione v. County of San Diego, 93 

Cal.Rptr. 499, 15 Cal.App.3d 880. 


Atty.Gen. 1973. The planned construction 
of five or more apartment or commercial build- 
ings on a single parcel of land, predominantly 
for the purpose of leasing the units therein, is a 
subdivision under West's Ann.Bus. & Prof.Code 
elllsyeiay 

CV73-250, 56 Op.Atty.Gen. 496. 
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Atty.Gen. 1973. The applicability of other 
state law to planned subdivision construction 
would depend upon the specific factual situa- 
tion. 

CV73-250, 56 Op.Atty.Gen. 497. 


Atty.Gen. 1965. Local zoning ordinances 
of general application, governing land use, re- 
main applicable to organized camps and pro- 
posed organized camps governed by Health & 
S. C. § 18897 et seq. Gov. C. § 65800. 

64-252, 45 Op.Atty.Gen. 41. 


Law Rev. 1982. The legislative-adjudica- 
tive distinction in California land use regula- 
tion: Suggested response to Arnel Development 
Co. v. City of Costa Mesa. Sara Reusch Levi- 
tan. 

34 Hastings L.J. 425. 


Law Rev. 1977. Compensation for loss in 
property value caused by zoning. 
65 C.L.R. 426. 


235. Time of taking effect; retroactive opera- 
tion. 


Library references 
C.J.S. Zoning and Land Planning § 105. 


C.A.9 (Cal.) 1991. Amendment to Califor- 
nia statute adding to definition of development 
moratorium extending development entitlement 
any period of time during which condition im- 
posed by city could not be satisfied because 
condition necessitates acquisition of real prop- 
erty from public agency and that agency fails or 
refuses to convey property interest necessary to 
satisfy condition was not retroactively applica- 
ble. West's Ann.Cal.Gov.Code § 66452.6(f)(2). 

In re Eastport Associates, 935 F.2d 1071, 

rehearing denied. 


Cal. 1983. Ordinance requiring special- 
use permit for conversion of apartment complex 
to stock cooperative form of ownership enacted 
after effective date of amendment making stock 
cooperative conversions subject to the Subdivi- 
sion Map Act was necessarily enacted pursuant 
to that Act rather than under other statutory 
authority and, consequently, as an application 
for a public report from the Department of Real 
Estate had been made before July 1, 1979, and 
application fee paid, the ordinance was inappli- 
cable to the project under the Act’s grandfather 
clause. West's Ann.Cal.Gov.Code § 66424; St. 
1979, c. 1192, § 8(b). 

Shelter Creek Development Corp. v. City of 

Oxnard, 669 P.2d 948, 195 Cal.Rptr. 361, 
34 Cal.3d 733. 


Cal. 1979. Notwithstanding landowners’ 
failure to challenge special assessment within 
30 days of its recordation, landowners, who 
were allocated substantially more than one 
third of the total assessment, who had paid an 


aggregate total of over $1 million in principal 
and interest on their bonded obligations and 
who were wholly deprived of benefits of special 
assessment by operation of land-use regulations 
which were adopted eight years after assess- 
ment on improvements project was confirmed, 
were entitled to declaratory relief or mandate 
precluding application of the land-use regula- 
tions to their properties. West's Ann.Streets & 
High.Code, § 5000 et seq. 
Furey v. City of Sacramento, 598 P.2d 844, 
157 Cal.Rptr. 684, 24 Cal.3d 862, appeal 
dismissed, certiorari denied Webber v. 
City of Sacramento, 100 S.Ct. 476, 444 
U.S. 976, 62 L.Ed.2d 403. 


Cal. 1975. A purchaser of land acquires a 
right to continue a use instituted before enact- 
ment of more restrictive zoning. 

HFH, Ltd. v. Superior Court, 542 P.2d 237, 

125 Cal.Rptr. 365, 15 Cal.3d 508, certio- 
rari denied 96 S.Ct. 1495, 425 U.S. 904, 
47 L.Ed.2d 754. 


Cal. 1956. An urgency clause in amended 
zoning ordinance passed by County Board of 
Supervisors was void and ineffective as enacted 
without legislative authority, but such fact did 
not invalidate balance of ordinance. West's 
Ann.Elections Code, § 1651; West's Ann.Gov. 
Code, § 25123: 

Bailey v. Los Angeles County, 293 P.2d 449, 

46 Cal.2d 132. 


Cal.App. 1 Dist. 1993. Voter initiative 
amending city’s zoning ordinance to increase 
residential off-street parking requirements from 
one space per unit to two spaces per unit 
applied to new residential units only. 

Flavell v. City of Albany, 25 Cal.Rptr.2d 21, 

19 Cal.App.4th 1846. 


Cal.App. 1 Dist. 1976. Developer who 
claims to be exempt from Coastal Zone Conser- 
vation Act permit requirements by reason of 
vested right to develop property must claim 
exemption on that basis and where developer 
fails to seek such determination, but instead 
elects to apply only for permit, he cannot later 
assert existence of vested right to development, 
i. e., developer waives his right to claim that 
vested right exists. West's Ann.Code Civ.Proc. 
§ 1094.5. 

Davis v. California Coastal Zone Conserva- 

tion Com., 129 GaliRptr 417,57 Cal: 
App.3d 700. 


Cal.App. 1 Dist. 1976. City was reasonably 
presumed to have used statutory meaning of 
“subdivision” in enacting ordinance, and con- 
dominium projects were to be treated as “‘subdi- 
visions’ subject to provisions of statute provid- 
ing for dedication or “in lieu fees’’ or both. 
Bus. & Prof.Code, §§ 11535.1, 11546, St.1963, 
p. 2096, St.1972, p. 2884; West's Ann.Civ.Code, 
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§ 1370; West’s Ann.Gov.Code, §§ 65800-65907, 
65802, 66477. 
Norsco Enterprises v. City of Fremont, 126 
Cal.Rptr. 659, 54 Cal.App.3d 488. 


Cal.App. 1 Dist. 1973. | Where proposed 
building complied with existing law, amend- 
ments to planning code adopted subsequent to 
final administrative agency's action were not 
binding upon appellate court. 

San Francisco Planning etc. Assn. v. Cen- 

tral Permit Bureau, 106 Cal.Rptr. 670, 30 
Cal.App.3d 920. 


Cal.App. 2 Dist. 2001. No due process vio- 
lation occurred when city ordered landowner to 
trim eight trees on his property pursuant to 
city’s ‘‘view protection’’ ordinance, which pro- 
hibited city residents from permitting foliage to 
grow to heights exceeding certain height limita- 
tions, even though such trees preexisted ordi- 
nance; there was no automatic retroactive reach 
of ordinance, but rather, it was only when 
another homeowner applied for view restora- 
tion permit that inquiry began whether foliage 
must be trimmed to lower height, and there was 
no showing that ordinance was applied in arbi- 
trary or irrational manner. U.S.C.A. Const. 
Amend. 14. 

Echevarrieta v. City of Rancho Palos 
Verdes, 103 Cal.Rptr.2d 165, 86 Cal. 
App.4th 472, as modified on denial of 
rehearing, and review denied. 


Cal.App. 2 Dist. 1980. Application of city 
zoning ordinance which created category ‘‘adult 
entertainment business” and prohibited the es- 
tablishment of such business in certain loca- 
tions in the city was not retroactive as applied 
to purchaser of theater building where the 
building was closed for remodeling at the time 
the purchaser obtained its license to operate a 
motion picture theater and did not reopen again 
until well after the effective date of the zoning 
ordinance. 

Walnut Properties, Inc. v. City Council, 161 
Cal.Rptr. 411, 100 Cal.App.3d 1018, cer- 
tiorari denied 101 S.Ct. 109, 449 U.S. 
836, 66 L.Ed.2d 42. 


Cal.App. 2 Dist. 1975. Supreme Court de- 
cision that Los Angeles drilling district ordi- 
nances were invalid rendered the ordinances 
void ab initio and the reenactment of the ordi- 
nances did not have retroactive effect to render 
lawful drilling activities undertaken pursuant to 
the ordinances. West’s Ann.Public Resources 
Code, §§ 27000-27650, 27104, 27400, 27500, 
27501. 

No Oil, Inc. v. Occidental Petroleum Corp., 

123 Cal.Rptr. 589, 50 Cal.App.3d 8. 


Cal.App. 2 Dist. 1958. General rule 
against interpretation of statute or ordinance to 
give it retrospective operation, and especially 


where vested rights are affected, is applicable to 
construction of zoning laws. 
McCaslin v. City of Monterey Park, 329 
P.2d 522, 163 Cal.App.2d 339. 


Cal.App. 3 Dist. 1993. City could not ret- 
roactively apply policy pursuant to which it 
sought to require developer, at its own expense, 
to “underground” existing off-site utilities front- 
ing proposed subdivision, absent finding by city 
that condition promoted health and safety of 
city residents. West's Ann.Cal.Gov.Code 
§ 66498. 1(c)(1). 

Bright Development v. City of Tracy, 24 

Cal.Rptr.2d 618, 20 Cal.App.4th 783, as 
modified, and review denied. 


Cal.App. 3 Dist. 1993. Property owners 
who brought action against city seeking to force 
city to reduce traffic speed and volume on 
residential street could not state cause of action 
to enforce conformity with city’s general plan 
where street was completed and was in use 
before mandatory requirements for general plan 
compliance became effective; statutory require- 
ments addressed future growth and did not 
require local governments to bring existing 
neighborhoods and streets into compliance with 
general plan. West's Ann.Cal.Gov.Code 
§8§ 65000 et seq., 65030.1, 65300, 65302, 
65302(b, f), (f)(1, 2), 65860. 

Friends of H Street v. City of Sacramento, 

24 Cal.Rptr.2d 607, 20 Cal.App.4th 152, 
as modified on denial of rehearing, and 
review denied. 


Cal.App. 3 Dist. 1991. City council's deter- 
mination that threatened erection of one more 
electronic reader board by automobile dealer 
created urgency justified immediate effect of 
ordinance banning such boards. West’s Ann. 
Cal.Gov.Code § 36937(b). 

Crown Motors v. City of Redding, 283 Cal. 

Rptr. 356, 232 Cal.App.3d 173, rehearing 
denied. 


Cal.App. 3 Dist. 1990. Resolution by coun- 
ty board of supervisors amending county gener- 
al plan was subject to referendum and, thus, 
was not effective until 30 days from date of its 
enactment. 

Midway Orchards v. County of Butte, 269 

Cal.Rptr. 796, 220 Cal.App.3d 765, re- 
view denied. 


Cal.App. 3 Dist. 1977. A property develop- 
er is generally vulnerable to shifts in zoning or 
other land use regulations occurring during 
preparatory stages of a project. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 
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Cal.App. 3 Dist. 1969. Zoning ordinance 
may not immediately suppress or force removal 
of otherwise lawful business or use. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 3 Dist. 1958. Where plat of land 
purchased by membership cemetery corpora- 
tion for purpose of establishing a cemetery and 
written declaration dedicating such land exclu- 
sively to cemetery purposes had not been filed 
for record in county recorder’s office prior to 
enactment of interim zoning ordinance by coun- 
ty to maintain the status quo for area including 
such land or prior to subsequent enactment of 
permanent zoning ordinance, requiring a use 
permit for use of such land for cemetery pur- 
poses, a pre-existing or otherwise legally recog- 
nized cemetery had not been established, 
though cemetery corporation had acquired pos- 
session of land under contract to purchase and 
had recorded, pursuant to statute, its declara- 
tion of intention to use such land for cemetery 
purposes prior to enactment of either zoning 
ordinance. West's Ann.Health & Safety Code, 
8§ 8525, 8526, 8550, 8551, 8553. 

Christian Service Soc. v. Butte County, 326 

P.2d 532, 161 Cal.App.2d 280. 


Cal.App. 4 Dist. 1999. Under First Amend- 
ment, ordinance that made industrial area off- 
limits to adult businesses on theory that they 
would retard goal of replacing older industry 
with new, “‘upscale’’ industry could not be ret- 
roactively applied to deny an application that 
would otherwise have been granted; ordinance 
as applied amounted to a discretionary denial of 
permit and allowed censorship in the guise of 
redevelopment law. U.S.C.A. Const.Amend. 1. 

Gammoh v. City of Anaheim, 86 Cal. 

Rptr.2d 194, 73 Cal.App.4th 186, as mod- 
ified on denial of rehearing, and review 
denied. 


Cal.App. 5 Dist. 1974. Tentative tract ap- 
proval which was conditional upon rezoning of 
property to permit construction of mountain 
subdivision and thus was not the final discre- 
tionary act of county did not constitute an 
issuance of an “entitlement for use’’ within 
meaning of provision of Environmental Quality 
Act validating the issuance by any public agency 
of any entitlement for use issued before provi- 
sion's effective date. West’s Ann.Public Re- 
sources Code, § 21169. 

People v. County of Kern, 115 Cal.Rptr. 67, 

39 Cal.App.3d 830. 


236. Application to persons or places. 


Library references 


C.J.S. Zoning and Land Planning §§ 106, 
107, 111-113. 


236.1. —— In general. 


Cal.App. 1 Dist. 2001. A city has the pow- 
er to enact zoning ordinances not only within its 
boundaries, but within its ‘‘sphere of influence,” 
and thus may prezone unincorporated territory 
adjoining the city for the purpose of determin- 
ing what zoning will apply should the property 
be annexed to the city. West's Ann.Cal.Gov. 
Code § 65859. 

Merritt v. City of Pleasanton, 107 Cal. 

Rptr.2d 675, 89 Cal.App.4th 1032. 


Cal.App. 1 Dist. 1961. Hardship or finan- 
cial loss resulting to property owner does not 
exempt him from zoning provisions. 

Town of Atherton v. Templeton, 17 Cal. 

Rptr. 680, 198 Cal.App.2d 146. 


Cal.App. 2 Dist. 1977. Allegations of 80 
percent development were insufficient to qualify 
land area for exclusion from California Coastal 
Zone Conservation Act without accompanying 
showing existence of residential, commercial or 
industrial area, nature of which is unlikely to 
change due to density and intensity of develop- 
ment under applicable zoning. Public Re- 
sources Code, § 27300 et seq., St.1972, p. A- 
181. 

Marina Plaza v. California Coastal Zone 

Conservation Com., 140 Cal.Rptr. 725, 73 
Cal.App.3d 311. 


Where one half of areas owned and leased 
by county had been permanently committed to 
small craft harbor, with remainder being devel- 
oped as mixture of recreational, commercial 
and residential uses, and additional develop- 
ment on practically every leasehold was possi- 
ble, land did not qualify as stabilized urban land 
area such as would be exempt from California 
Coastal Zone Conservation Act. Public Re- 
sources Code, § 27300 et seq., St.1972, p. A- 
iNSHtL 

Marina Plaza v. California Coastal Zone 

Conservation Com., 140 Cal.Rptr. 725, 73 
Cal.App.3d 311. 


Cal.App. 2 Dist. 1975. Ordinances enacted 
by county board in zoning and other regulatory 
fields are effective only in unincorporated terri- 
tory of county. West’s Ann.Const. art. 11, § 7. 

Stirling v. Board of Supervisors, 121 Cal. 

Rptr. 435, 48 Cal.App.3d 184. 


Cal.App. 2 Dist. 1953. Though zoning 
measures are essentially prospective in opera- 
tion, regulations primarily designed for develop- 
ment of new districts, but framed in terms 
rendering them applicable to fully improved 
sections of city, which cannot be made to con- 
form to entirely new scheme of development, 
must be reasonably applied to such sections. 

Morris v. City of Los Angeles, 254 P.2d 935, 

116 Cal.App.2d 856. 
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Cal.App. 3 Dist. 1958. Dedication of land 
exclusively to cemetery purposes, pursuant to 
statute, after enactment of zoning ordinance by 
county, requiring a use permit for use of such 
land for cemetery purposes, did not exempt 
owner of such land from compliance with all 
terms of zoning ordinance. West's Ann.Health & 
Safety Code, §§ 8550, 8551, 8553. 

Christian Service Soc. v. Butte County, 326 

P.2d 532, 161 Cal.App.2d 280. 


Atty.Gen. 1985. Whether Cal Expo land 
which is leased to private party for term exceed- 
ing 50 years for private development would be 
subject to local building and zoning regulations 
depends on purpose of private development; if 
use furthers purpose of conducting state fair, 
private development would be exempt from lo- 
cal regulations, but if private development is 
solely for private purposes of developer, local 
regulations would apply. 

68 Op.Atty.Gen. 114. 


Law Rev. 1979. Municipal responsibility 
for persons outside their boundaries. 
11 Southwestern L.R. 531. 


S237. —— Governmental bodies. 


C.A.9 (Cal.) 1965. Where at time of acqui- 
sition of property by memorial park association 
state highway department had already planned 
a highway to traverse portion of the property, 
and apparently because of such fact the city 
planning commission withheld a conditional 
use permit or zone variance for portion of land 
then contemplated to be used for highway pur- 
poses, the zoning placed upon such portion was 
within discretion of appropriate authority of 
city. 

U. S. v. Eden Memorial Park Ass'n, 350 

F.2d 933. 


S.D.Cal. 1988. Coastal Zone Management 
Act did not require federal agencies to establish 
consistency of plans for coastal land with city’s 
local coastal plan that had not been approved 
by Secretary of Commerce. Coastal Zone Man- 
agement Act of 1972, § 307(c)(1), 16 U.S.C.A. 
§ 1456(c)(1). 

Sierra Club v. Marsh, 692 F.Supp. 1210. 


Cal.App. 1 Dist. 1993. Unless exempted by 
statute, water districts must abide by local plan- 
ning decisions of cities and counties. West's 
Ann.Cal.Gov.Code §§ 53091, 53096. 

City of Lafayette v. East Bay Mun. Utility 

Dist., 20 Cal.Rptr.2d 658, 16 Cal.App.4th 
1005. 


Water district’s proposed service center was 
not entitled to statutory absolute exemption 
from local zoning and building ordinances as 
facility ‘‘for the production, generation, storage, 
or transmission of water’’ where service center 
was built for storage of materials and equip- 


ment necessary for maintenance and repair of 
aqueducts, pipelines, filter plants, and reser- 
voirs, and would not actually perform function 
of generating, transmitting, or storing water; 
only those indispensable facilities which directly 
and immediately produce, generate, store, or 
transmit water may be geographically located at 
unfettered discretion of water district. West’s 
Ann.Cal.Gov.Code § 53091. 
City of Lafayette v. East Bay Mun. Utility 
Dist., 20 Cal.Rptr.2d 658, 16 Cal.App.4th 
1005. 


Water district’s proposed service center was 
not entitled to statutory qualified exemption 
from local zoning and building regulations for 
facilities “‘related to storage or transmission of 
water’ where proposed facility included a perti- 
nent warehouse and vehicle maintenance base 
facilities which did not directly facilitate water 
transmission or storage functions, even though 
project contained predominantly exempt facili- 
ties; statute's express language prohibits appli- 
cation of exemption to facilities such as “ware- 
houses’ or “automotive storage and repair 
buildings.’ West’s Ann.Cal.Gov.Code § 53096. 

City of Lafayette v. East Bay Mun. Utility 

Dist., 20 Cal.Rptr.2d 658, 16 Cal.App.4th 
1005. 


Cal.App. 1 Dist. 1978. Local building code 
or zoning ordinances which conflict with state 
statutes governing community redevelopment 
agencies are not ‘applicable’ ordinances, with- 
in statute providing that each local agency shall 
comply with all applicable building ordinances 
and zoning ordinances of county or city in 
which territory of local agency is situated. 
West's Ann.Gov.Code, §§ 53090, 53091. 

Redevelopment Agency v. City of Berkeley, 

143 Cal.Rptr. 633, 80 Cal.App.3d 158. 


Cal.App. 1 Dist. 1977. Local ordinances 
establishing demolition permit requirements are 
“building ordinance’’ and are, thus, included 
within Government Code section providing that 
“all local agencies are required to comply’ with 
all applicable city or county building and zoning 
ordinances. West's Ann.Gov.Code, 8§ 53090- 
53094, 53091; West's Ann.Health & Safety 
Code, § 33000 et seq. 

Kehoe v. City of Berkeley, 135 Cal.Rptr. 

700, 67 Cal.App.3d 666. 


Urban renewal district created under the 
State Community Redevelopment Law was a 
“local agency” within the meaning of Govern- 
ment Code section providing that “‘all local 
agencies are required to comply” with all appli- 
cable city or county building and zoning ordi- 
nances. West's Ann.Gov.Code, § 53091. 

Kehoe v. City of Berkeley, 135 Cal.Rptr. 

700, 67 Cal.App.3d 666. 
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Section of neighborhood preservation ordi- 
nance containing regulations restricting issu- 
ance of building and demolition permits was 
not an applicable ‘building ordinance’”’ within 
meaning of Government Code section providing 
that ‘‘all local agencies are required to comply’’ 
with all applicable city or county building and 
zoning ordinances. West's Ann.Gov.Code, 
§ 53091. 

Kehoe v. City of Berkeley, 135 Cal.Rptr. 

700, 67 Cal.App.3d 666. 


Cal.App. 1 Dist. 1971. A school district 
must abide by local zoning ordinances unless it 
chooses to exercise its statutory right of exemp- 
tion; decision to render itself exempt is one 
which the district may make at any time. 
West’s Ann.Gov.Code, 8§ 53090-53095. 

City of Santa Clara v. Santa Clara Unified 

Sch Dist yoo w CalRpineecl2e22eCale 
App.3d 152. 


Cal.App. 1 Dist. 1960. County board of su- 
pervisors can override decisions of municipality 
with respect to zoning of county-owned proper- 
ty and county cannot be prohibited from taking 
land for a use in conflict with existing zoning 
ordinances of municipality where land is situat- 
ed. West’s Ann.Gov.Code, § 65554. 

San Mateo County v. Bartole, 7 Cal.Rptr. 

569, 184 Cal.App.2d 422. 


Cal.App. 1 Dist. 1958. Assuming that a 
city council has power to zone schools, such 
zoning is merely advisory or recommendatory 
and is not binding on the school district. West's 
Ann.Gov.Code, § 65554; West’s Ann.Const. art. 
Ui, Sy ike 

Town of Atherton v. Superior Court In and 

For San MateoCounty, 324 P.2d 328, 159 
Cal.App.2d 417. 


Word “education” in the statute with re- 
spect to what the master or general zoning plan 
shall consist does not conflict with the power of 
a school district to locate schools and statute 
must be construed with statutes dealing with 
zoning and the rights of the state. West’s Ann. 
Gov.Code, 88 65462, 65470, 65806. 

Town of Atherton v. Superior Court In and 

For San MateoCounty, 324 P.2d 328, 159 
Cal.App.2d 417. 


Cal.App. 1 Dist. 1958. Zoning ordinances 
of a town did not control the right of a school 
district to acquire land to enlarge the district's 
school premises within the corporate limits of 
the town. 

Landi v. Superior Court In and For San 

Mateo County, 324 P.2d 326, 159 Cal. 
App.2d 839. 


Cal.App. 2 Dist. 1999. Statute requiring 
local agencies created under state law to com- 
ply with city’s building and zoning ordinances 
does not contain an exception for a local agen- 


cy’s eminent domain powers. West's Ann.Cal. 
Gov.Code §§ 37350.5, 50470, 53091. 
City of Burbank v. Burbank-Glendale-Pasa- 
dena Airport Authority, 85 Cal.Rptr.2d 
28, 72 Cal.App.4th 366, rehearing denied, 
and review denied. 


The requirement that a local agency submit 
to land-use review prior to construction does 
not directly or necessarily conflict with real 
property ownership or create a ‘‘veto power” 
over a local agency’s eminent domain powers. 
West’s Ann.Cal.Gov.Code §8§ 37350.5, 50470, 
53091. 

City of Burbank v. Burbank-Glendale-Pasa- 

dena Airport Authority, 85 Cal.Rptr.2d 
28, 72 Cal.App.4th 366, rehearing denied, 
and review denied. 


Reasonable land-use regulation by city 
would not rend airport authority’s power to 
acquire land for expansion “‘illusory.’’ West's 
Ann.Cal.Gov.Code §§ 37350.5, 50470, 53091; 
West’s Ann.Cal.Pub.Util.Code § 21661.6. 

City of Burbank v. Burbank-Glendale-Pasa- 

dena Airport Authority, 85 Cal.Rptr.2d 
28, 72 Cal.App.4th 366, rehearing denied, 
and review denied. 


It could not be assumed, before such review 
was completed, that city’s land-use review of 
airport authority’s expansion plans for public 
airport would result in an arbitrary “‘veto.”’ 
West’s Ann.Cal.C.C.P. § 1094.5; West's Ann. 
Cal.Pub.Util.Code § 21661.6. 

City of Burbank v. Burbank-Glendale-Pasa- 

dena Airport Authority, 85 Cal.Rptr.2d 
28, 72 Cal.App.4th 366, rehearing denied, 
and review denied. 


Cal.App. 2 Dist. 1986. County and _ city 
were not authorized to apply local zoning re- 
strictions to Southern California Rapid Trans- 
portation District, which was state agency, 
where legislature had removed transit districts 
from definition of “‘local agency,’’ thereby ex- 
empting District from local zoning and building 
restrictions. West's Ann.Cal.Gov.Code 
§§ 53090, 53091. 

Rapid Transit Advocates, Inc. v. Southern 

Cal. Rapid Transit Dist., 230 Cal.Rptr. 
225, 185 Cal.App.3d 996, review denied. 


Cal.App. 2 Dist. 1986. Exemption from 
state zoning regulation granted charter cities by 
legislature when it enacted West's Ann.Cal.Gov. 
Code § 65803 extended to city’s conduct of 
granting building permits for proposed con- 
struction inconsistent with city’s land use ele- 
ment in its general plan. 

Verdugo Woodlands Homeowners ete. 

Assn. v. City of Glendale, 224 Cal.Rptr. 
903, 179 Cal.App.3d 696, review denied. 


Cal.App. 2 Dist. 1978. In view of the vir- 
tually plenary power of the Regents of the 
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University of California in the regulation of 
affairs relating to the University and the use of 
property owned or leased by it for educational 
purposes, the Regents, in constructing im- 
provements solely for educational purposes, 
are exempt from local building codes and zon- 
ing regulations and are also exempt from pay- 
ment of local permit and inspection fees. 
West's Ann.Const. art. 9, § 9; West's Ann.Gov. 
Code, §§ 6103, 6103.6, 6103.7. 
Regents of University of California v. City of 
Santa Monica, 143 Cal.Rptr. 276, 77 Cal. 
App.3d 130. 


Only by legislative consent may municipali- 
ties apply local zoning restrictions to state agen- 
cies. 

Regents of University of California v. City of 

Santa Monica, 143 Cal.Rptr. 276, 77 Cal. 
App.3d 130. 


A statewide agency with plenary constitu- 
tionally granted powers, such as the Regents of 
the University of California, is not a “local 
agency’ for purpose of Government Code provi- 
sion which requires ‘‘local agencies’ to comply 
with applicable building and zoning ordinances 
of municipality in which the property is located. 
West's Ann.Gov.Code, §8§ 53090, 53091. 

Regents of University of California v. City of 

Santa Monica, 143 Cal.Rptr. 276, 77 Cal. 
App.3d 130. 


For purpose of determining whether char- 
tered city had authority to apply and enforce its 
building and zoning ordinances and to impose 
building permit and inspection fees against the 
Regents of the University of California, it was 
immaterial whether the subject property was 
owned or leased by the Regents. West's Ann. 
Gov.Code, §§ 6103.6, 6103.7. 

Regents of University of California v. City of 

Santa Monica, 143 Cal.Rptr. 276, 77 Cal. 
App.3d 130. 


Cal.App. 2 Dist. 1976. City cannot apply 
building and zoning ordinances to county build- 
ings located within city. 

County of Santa Barbara v. City of Santa 

Barbara, 130 Cal.Rptr. 615, 59 Cal. 
App.3d 364. 


Cal.App. 2 Dist. 1963. County, in con- 
structing buildings on county land inside city, 
was not subject to city’s building and zoning 
ordinances, in view of county’s status as subdi- 
vision of state. West’s Ann.Gov.Code, §§ 53090- 
53095, 53091, 65300-65951; West's Ann.Const. 
art. 11, §§ 1 et seq., 6, 8, 11, 13. 

Los Angeles County v. City of Los Angeles, 

28 Cal.Rptr. 32, 212 Cal.App.2d 160. 


Cal.App. 3 Dist. 1992. Municipal corpora- 
tions are categorically exempt from compliance 


with county's general plan. West's Ann.Cal. 
Gov.Code § 65402(b). 
Lawler v. City of Redding, 9 Cal.Rptr.2d 


392, 7 Cal.App.4th 778, opinion modified. 


Cal.App. 3 Dist. 1964. Assuming that Fres- 
no-Clovis Metropolitan Plan was a master plan, 
it nevertheless could not be said that it con- 
tained any provisions relative to public build- 
ings on county-owned land within city. 

Vagim v. Board of Sup’rs of Fresno County, 

40 Cal.Rptr. 760, 230 Cal.App.2d 286. 


Cal.App. 4 Dist. 1990. “Swap meet’”’ oper- 
ated by unaffiliated organization on community 
college's parking lot was a use of property for 
“nonclassroom facilities’’ that could not be ex- 
empted from city zoning ordinance under stat- 
ute permitting school district to declare zoning 
ordinance inapplicable to proposed use of dis- 
trict property unless use is for ‘“nonclassroom 
facilities.” West’s Ann.Cal.Gov.Code § 53094. 

People ex rel. Cooper v. Rancho Santiago 

College, 277 Cal.Rptr. 69, 226 Cal.App.3d 
1281. 


Cal.App. 6 Dist. 1989. ‘‘Nonclassroom fa- 
cilities,’ within meaning of statute allowing 
school district to render zoning ordinance inap- 
plicable to proposed use of property except 
when use is for “nonclassroom facilities,” 
means those facilities not directly used for or 
related to student instruction. West's Ann.Cal. 
Gov.Code § 53094. 

City of Santa Cruz v. Santa Cruz City 

School Bd. of Education, 258 Cal.Rptr. 
101, 210 Cal.App.3d 1, opinion modified. 


Evidence was sufficient to support finding 
that high school’s playing field, including its 
lights, was not a “‘nonclassroom facility,’’ and 
thus school board could exempt lighting reno- 
vation for playing field from city’s zoning or- 
dinance, pursuant to statute allowing school 
district to render city zoning ordinance inap- 
plicable to proposed use of property except 
when use is for ‘“nonclassroom facilities.” 
West's Ann.Cal.Guv.Code § 53094. 

City of Santa Cruz v. Santa Cruz City 

School Bd. of Education, 258 Cal.Rptr. 
101, 210 Cal.App.3d 1, opinion modified. 


Atty.Gen. 1985. United States Postal Ser- 
vice need not comply with county zoning regu- 
lations in constructing post office on land 
owned or leased by United States. 

68 Op.Atty.Gen. 310. 


Atty.Gen. 1982. With certain specified ex- 
ceptions, counties and the state are required to 
obtain a coastal development permit from a city 
in order to develop public property located 
within that portion of the coastal zone under the 
city’s jurisdiction, where the city's local coastal 
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program has been certified pursuant to the 
California Coastal Act of 1976. 
65 Op.Atty.Gen. 88. 


Atty.Gen. 1980. Under specified circum- 
stances, ch. 70 of the uniform building code of 
the international conference of building officials 
relating to the excavating and greeting of sites 
for new buildings, could be sufficient to meeting 
the requirements of the West’s Ann.Gov.Code, 
§ 66411, which requires the adoption of the 
local ordinance or the proper grading and ero- 
sion control in the development of real estate 
subdivisions as to grading and erosion control 
to be enacted by local ordinance. 

79-601, 63 Op.Atty.Gen. 566. 


Atty.Gen. 1980. West's Ann.Health & 
Safety Code, § 17922(a)(2), which requires that 
building standards and rules and regulations 
adopted by the commission of housing and 
community development be substantially the 
same as among other codes, the Uniform Build- 
ing Code of the International conference of 
building officials, does not include the appendi- 
ces to such code. 

79-601, 63 Op.Atty.Gen. 566. 


Atty.Gen. 1972. Local hospital districts 
must comply with zoning and building ordi- 
nances enacted by a general law city. 

CV72-232, 55 Op.Atty.Gen. 375. 


Atty.Gen. 1962. Under Gov.C. § 53090 et 
seq., cities and counties are mutually exempt 
from each other’s building and zoning ordi- 
nances, whether they are acting in a govern- 
mental or proprietary capacity. 

62-82, 40 Op.Atty.Gen. 243. 


Atty.Gen. 1958. The State Park Commis- 
sion in constructing improvements on state park 
lands is not subject to county zoning ordinance 
requiring permit from county planning commis- 
sion. Const. art. 11, 8 11; Gov.Code, § 65090 et 
seq.; Public Resources Code, §§ 5001, 5003, 
5013. 

58-24, 32 Op.Atty.Gen. 143. 


Law Rev. 1978. 
come land developers. 
HieSo Callie Reon: 


When governments be- 


Law Rev. 1976. The Los Altos School Dis- 
trict and the “public and community facilities” 
zone. 

16 Santa Clara L.Rev. 602. 


Law Rev. 1976. Is a school district subject 
to municipal zoning regulations? 
16 Santa Clara L.Rev. 597. 


Law Rev. 1972. Excluding the commune 
from suburbia: The use of zoning for social 
control. 

23 Hastings L.J. 1459. 


Law Rev. 1959. Right of city to zone 
against a school district's right of location of a 


school site. 
ATiGue Real. 


€=238. —— Public utilities. 


Cal.App. 1 Dist. 1975. Although city 
should be afforded initial voice in determination 
of location of reasonable ‘‘downtown”’ terminal 
site, city could not bar any downtown terminal 
under its zoning ordinance but was required to 
afford opportunity for reasonable ‘‘downtown’”’ 
terminal site as contemplated by Public Utilities 
Commission’s certificate authorizing service, 
primarily for tourists, to and from city. 

Harbor Carriers, Inc. v. City of Sausalito, 

121 Cal.Rptr. 577, 46 Cal.App.3d 773. 


€=239. Collateral effect. 


Library references 


C.J.S. Zoning and Land Planning §§ 110, 
114. 


<=245. Maps, plats, or plans, regulations in 
general. 


Library references 
C.J.S. Zoning and Land Planning § 101. 


C.D.Cal. 1990. County's refusal to sell 
land to owner for development, based on coun- 
ty’s contemplated use of land for landfill, in- 
volved county acting in proprietary capacity 
rather than in its regulatory function, and did 
not “‘by its nature,” require action by city, so 
that refusal did not entitle owner to benefit of 
provisions of the California Subdivision Map 
Act indicating that development moratorium 
includes actions of public agencies which regu- 
late land use or development or when a condi- 
tion by its nature requires action by city and 
city does not take necessary action. West’s 
Ann.Cal.Gov.Code § 66452.6(f), (f)(1). 

In re Eastport Associates, 114 B.R. 686, 

affirmed 935 F.2d 1071, rehearing de- 
nied. 


Cal.App. 1 Dist. 1995. Patented lands 
were “subdivided lands,” within meaning of 
statute providing that “subdivided lands’? may 
be merged and resubdivided without reverting 
to acreage by complying with all applicable 
requirements for subdivision of land as de- 
scribed by Subdivision Map Act and any local 
ordinances adopted pursuant thereto. West's 
Ann.Cal.Gov.Code § 66499.2015. 

Gomes v. County of Mendocino, 44 Cal. 

Rptr.2d 93, 37 Cal.App.4th 977. 


State and federal governments could be 
considered “‘subdividers,”’ for purposes of Sub- 
division Map Act section stating that subdivided 
lands may be merged and resubdivided without 
reverting to acreage by complying with all ap- 
plicable requirements for subdivision of land as 
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provided by Act and any local ordinances 
adopted pursuant thereto. West's Ann.Cal.Gov. 
Code § 66499.2014. 
Gomes v. County of Mendocino, 44 Cal. 
Rptr.2d 93, 37 Cal.App.4th 977. 


Among Subdivision Map Act's purposes are 
to encourage and facilitate orderly community 
development, coordinate planning with commu- 
nity pattern established by local authorities, and 
ensure that proper improvements are made, so 
that area does not become undue burden on 
taxpayers. West's Ann.Cal.Gov.Code § 66410 
et seq. 

Gomes v. County of Mendocino, 44 Cal. 

Rptr.2d 93, 37 Cal.App.4th 977. 


Subdivision of property into four parcels 
was ‘resubdivision of subdivided land” within 
meaning of statute providing that subdivided 
lands may be merged and resubdivided without 
reverting to acreage by complying with all ap- 
plicable requirements for subdivision of land as 
provided by Subdivision of Map Act and any 
local ordinances adopted pursuant thereto; 
even though subdivision was created by unilat- 
eral agreement, not by filing of parcel map or 
final map, as filing of either final map, parcel 
map, or equivalent document required by local 
ordinance when parcel map is waived accom- 
plishes merging of separate parcels and resubdi- 
vision. West's Ann.Cal.Gov.Code § 66499.20%. 

Gomes v. County of Mendocino, 44 Cal. 

Rptr.2d 93, 37 Cal.App.4th 977. 


Subdivision of property into four parcels 
was “‘resubdivision of subdivided land,” and 
thus, present owner of one of those parcels was 
not entitled to five certificates of compliance 
based on five old patents underlying his parcel, 
even though county never filed notice of merger 
for five patented parcels; general involuntary 
merger provisions were controlled by specific 
statute providing that subdivided lands may be 
merged and resubdivided without reverting to 
acreage by complying with all applicable re- 
quirements for subdivision of land as provided 
by Subdivision Map Act and any local ordi- 
nances adopted pursuant thereto. West’s Ann. 
Cal.Gov.Code § 66499.20/. 

Gomes v. County of Mendocino, 44 Cal. 

Rptr.2d 93, 37 Cal.App.4th 977. 


Cal.App. 1 Dist. 1981. Trial court in action 
for peremptory writ of mandate to compel 
county to vacate approval of subdivision map 
and to enact general plan for physical develop- 
ment of county in conformance with statutory 
requirement and issuance of permanent injunc- 
tion restraining county from accepting or ap- 
proving applications for subdivision pending 
adoption of conforming plan properly resorted 
to regulations of Department of Housing and 
Community Development cited in statute gov- 
erning housing element of general plan for 


purpose of determining whether county's hous- 
ing element complied with such statute. West's 
Ann.Gov.Code, § 65302(c). 
Camp v. Board of Supervisors, 176 Cal. 
Rptr. 620, 123 Cal.App.3d 334. 


Cal.App. 2 Dist. 1992. Front and rear par- 
cels of lot did not merge by operation of law 
when parcels came into hands of same owner so 
as to set aside conveyance of rear parcel to 
owners who planned to erect two-story home in 
subdivision containing one-story homes; no 
statute or local ordinance provided for merger 
at time parcels came into hands of same owner, 
county or city did not take action to effectuate 
merger of the two parcels pursuant to Subdivi- 
sion Map Act and city ordinance permitting 
merger did not indicate intent on part of city to 
bypass notice and hearing provisions of Subdi- 
vision Map Act concerning merger. West’s 
Ann.Cal.Gov.Code § 66424.2 (Repealed). 

Stell v. Jay Hales Development Co., 15 

Cal.Rptr.2d 220, 11 Cal.App.4th 1214, 
rehearing denied. 


County zoning ordinance prohibiting sale 
or lease of any subdivision until final map 
thereof has been duly recorded or filed and 
defining subdivision as any real property which 
is subdivided into five or more parcels within 
any one year period does not purport to regu- 
late division of land which creates only two 
parcels. 

Stell v. Jay Hales Development Co., 15 

Cal.Rptr.2d 220, 11 Cal.App.4th 1214, 
rehearing denied. 


Subdivision Map Act provides criminal 
sanctions against illegal subdividers and allows 
local governments control over such situations, 
but does not require innocent purchasers to 
suffer for violations of grantor or his predeces- 
sors. 

Stell v. Jay Hales Development Co., 15 

Cal.Rptr.2d 220, 11 Cal.App.4th 1214, 
rehearing denied. 


Cal.App. 2 Dist. 1991. Statute stating that 
subsequent moratorium ordinances terminate 
upon ‘‘termination of the first interim ordinance 
or any extension of the ordinance” applies to 
every subsequent ordinance, not just to those 
subsequent ordinances which are adopted dur- 
ing efficacy of, and improperly extend beyond 
two-year limit, a prior ordinance. West's Ann. 
Cal.Gov.Code § 65858(e). 

Martin v. Superior Court, 286 Cal.Rptr. 

513, 234 Cal.App.3d 1765. 


Cal.App. 2 Dist. 1980. Failure of Legisla- 
ture to include stock cooperative ownership of 
housing as part of Map Act together with clear 
distinction that Legislature consistently made 
between stock cooperatives and condominium 
and community apartments strongly suggested 
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that stock cooperatives were deliberately ex- 
cluded from coverage of the Map Act. West's 
Ann.Gov.Code, 8§ 66410-66499.37. 
California Coastal Com. v. Quanta Invest- 
ment Corp., 170 Cal.Rptr. 263, 113 Cal. 
App.3d 579. 


Stock cooperative is exempt from the Map 
Act. West’s Ann.Gov.Code, §§ 66410-66499.37. 
California Coastal Com. v. Quanta Invest- 
ment Corp., 170 Cal.Rptr. 263, 113 Cal. 
App.3d 579. 


A stock cooperative conversion was not a 
“subdivision” within meaning of the Subdivi- 
sion Map Act. West’s Ann.Gov.Code, 8§ 66412, 
subd. a, 66414, 66424, 66426, 66473.5, 66474, 
66482. 

California Coastal Com. v. Quanta Invest- 

ment Corp., 170 Cal.Rptr. 263, 113 Cal. 
App.3d 579. 


A stock cooperative conversion is a ‘‘divi- 
sion of land’’ under the Coastal Act. West's 
Ann.Gov.Code, § 66424; West’s Ann.Public Re- 
sources Code, §§ 30009, 30106, 30213, 30333. 

California Coastal Com. v. Quanta Invest- 

ment Corp., 170 Cal.Rptr. 263, 113 Cal. 
App.3d 579. 


Cal.App. 2 Dist. 1954. Necessity for and 
location of a branch library to be used by the 
city’s inhabitants and as a part of its library 
system is a “municipal affair’? and therefore, 
city which had brought itself within the condi- 
tion of the “municipal affairs’ sections of the 
constitution was not required to submit the 
matter to the city planning commission. Const. 
art. 11, 8§ 6, 8; Government Code, § 65360. 

City of Pasadena v. Paine, 271 P.2d 577, 

126 Cal.App.2d 93. 


Cal.App. 3 Dist. 1997. Development agree- 
ment approved by county ordinance was not 
part of “status quo’ sought to be preserved by 
interim urgency zoning ordinance replacing 
earlier ordinance allowing for development of 
area in question; agreement did not become 
effective until 30 days after date of ordinance 
approving it, and that period had not expired 
when urgency ordinance was passed. West's 
Ann.Cal.Gov.Code §§ 25123, 65858, 65867.5. 

216 Sutter Bay Associates v. County of 

Stier, 68 iCal pind e49255 53.5 Cal: 
App.4th 860. 


Cal.App. 3 Dist. 1990. Developer had no 
rights under development agreement inasmuch 
as resolution by county board of supervisors 
which would have provided consistency be- 
tween development agreement and county gen- 
eral plan was never effective; at some point 
before resolution became effective it was stayed 


by referendum petition until resolution was su- 
perseded by subsequent resolution. 
Midway Orchards v. County of Butte, 269 
Cal.Rptr. 796, 220 Cal.App.3d 765, re- 
view denied. 


Cal.App. 5 Dist. 2000. Subdivision Map 
Act, which is the primary regulatory control 
governing the division of property in State, 
generally requires that a subdivider of property 
design the subdivision in conformity with appli- 
cable general and specific plans, and construct 
public improvements in connection with the 
subdivision. West's Ann.Cal.Gov.Code § 66410. 

Hill v. City of Clovis, 94 Cal.Rptr.2d 901, 80 

Cal.App.4th 438, rehearing denied. 


Purpose of Subdivision Map Act is to coor- 
dinate planning within the community, and to 
assure proper improvements are made so as not 
to place an undue burden on the taxpayer. 
West’s Ann.Cal.Gov.Code § 66410. 

Hill v. City of Clovis, 94 Cal.Rptr.2d 901, 80 

Cal.App.4th 438, rehearing denied. 


Atty.Gen. 1976. In a situation where a 
unit of land was subdivided in compliance with 
the Subdivision Map Act as it read prior to 
March 1975 and six contiguous unimproved lots 
of that subdivision are purchased by an individ- 
ual who is not the original subdivider, the 
construction of a single family residence for 
sale, lease, or financing on one of the lots or a 
sale of one of the lots does not constitute a 
division of land and does not require a parcel 
map to be filed under the Subdivision Map Act. 

CV 75-197, 59 Op.Atty.Gen. 239. 


Atty.Gen. 1976. The interest of a trustee 
under a deed of trust encumbering property 
being subdivided is a record title interest within 
the meaning of West's Ann.Gov.Code §§ 66430, 
66436, 66439, 66445 and 66465; a local legis- 
lative body may not suspend or modify the sig- 
nature requirement of the trustee as to final 
subdivision maps but may enact an ordinance 
suspending or modifying the trustee signature 
requirement as to parcel maps, however, where 
there has been dedication in connection with 
the parcel map, the trustee signature require- 
ment with respect to the dedication may not be 
suspended or modified by the local legislative 
body. 

CV 75-338, 59 Op.Atty.Gen. 386. 


Atty.Gen. 1975. A land developer's cre- 
ation of several deeds of trust upon different 
portions of parcel or unit of land constitutes a 
division of land within meaning of a subdivision 
under the Subdivision Map Act. 

CV 74-170, 58 Op.Atty.Gen. 408. 


Atty.Gen. 1973. A commonly-owned par- 
cel of land divided by a road is considered a 
contiguous unit, the division of which into five 
or more parcels for the purpose of sale, lease or 
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financing would be referred to as a subdivision 
by Business & Professions Code. 
CV 72-267, 56 Op.Atty.Gen. 105, 


Atty.Gen. 1973. Provisions of the Subdivi- 
sion Map Act and the Government Code support 
the authority of local governing bodies to re- 
quire that all roads created pursuant to a subdi- 
vision or land project determine lot boundary 
lines. 

CV 72-267, 56 Op.Atty.Gen. 105. 


Atty.Gen. 1972. Where the owner of a unit 
of real property as shown on the latest equal- 
ized county assessment roll, in a single year 
while his property is shown as a unit on roll, 
divides the unit into more than four parcels for 
the purpose of sale, lease, or financing, whether 
by successive divisions or not, a subdivision is 
created, subject to the Subdivision Map Act, but 
if the unit owner divides the unit into four 
smaller parcels and sells one or more of the 
parcels and his grantees, acting independently, 
further divides them during the year, a subdivi- 
sion is not created. 

CV 71-264, 55 Op.Atty.Gen. 414. 


Atty.Gen. 1972. The ‘“‘latest equalized 
county assessment roll’’ for the purposes of the 
Subdivision Map Act is the roll in existence on 
the first Tuesday after the third Monday in 
August and remains as such roll until the last 
equalized roll is in existence on the same day in 
August on the following year. 

CV 71-264, 55 Op.Atty.Gen. 414. 


Atty.Gen. 1971. A county road easement 
would not make a unit of land in the same 
ownership noncontiguous and neither should 
the phrase ‘‘shown on the latest adopted county 
tax roll’’ be interpreted as meaning that a prop- 
erty owner can make four splits and void provi- 
sions of the Subdivision Map Act each time a 
new tax roll in adopted. 

71-119, 54 Op.Atty.Gen. 213. 


Atty.Gen. 1962. Since ownership in fee 
encompasses the “‘right of exclusive occupan- 
cy,” the division of parcel of real property into 
“parcels’’ of air space to be owned in fee 
constitutes a ‘‘subdivision’”’ which, if not specifi- 
cally excepted, is subject to provisions of both 
Subdivision Law and Subdivision Map Act. 
Bus. & Prof.Code, § 11535. 

61-229, 39 Op.Atty.Gen. 82. 


Atty.Gen. 1962. Words “‘lot’’ and ‘‘parcel’’ 
“of land’, as used in both Subdivision Law and 
Subdivision Map Act, refer to a lot or a parcel of 
real property unless context of their usage clear- 
ly expresses a contrary meaning. Bus. & Prof. 
Code, §§ 11500-11641, 11535. 

61-229, 39 Op.Atty.Gen. 82. 


Atty.Gen. 1961. Conveyance within a one 
year period of five or more undivided interests 


in an entire tract which gives grantee exclusive 

right to occupy a unit or parcel therein is a 

subdivision to which the provisions of the Sub- 

division Map Act, Bus. & Prof.Code, 8§ 11500 to 

11640, apply. Bus. & Prof.Code, § 11535. 
61-149, 38 Op.Atty.Gen. 125. 


Atty.Gen. 1961. A subdivision becomes 
subject to a blanket encumbrance from the 
moment materials are delivered or work of 
improvement is performed affecting more than 
one lot of the subdivision, since an improve- 
ment lien is thereby created, and Bus. & Prof. 
Code, § 11013.4 is applicable only to those rare 
subdivisions which are not and will not become 
subject to blanket improvement liens. 

59-342, 37 Op.Atty.Gen. 180. 


(B) ARCHITECTURAL AND STRUCTURAL 
DESIGNS. 


€=251. In general. 
Library references 
C.J.S. Zoning and Land Planning § 115. 


Cal. 1962. Purpose of off-street parking 
provisions of city planning code, which declared 
that code provisions should be interpreted in 
light of good faith attempt to take steps toward 
relieving traffic congestion and to enhance pub- 
lic safety, convenience and welfare by requiring 
ample parking facilities in connection with 
dwelling units thereafter constructed, was not 
to provide off-street parking for other than oc- 
cupants of new dwelling units. 

Siller v. Board of Sup’rs of City and County 

of San Francisco,.375 Pi2ds4l, 25. Gal: 
Rptr. 73, 58 Cal.2d 479. 


Cal.App. 1 Dist. 1987. Pursuant to grand- 
father clause of off-street parking ordinance 
which established table as required standard for 
determining whether change in use of structure 
subject to grandfather clause would necessitate 
additional off-street parking, additional off- 
street parking was not prerequisite for proposed 
remodeling of second floor of theater to create 
offices which, according to table, would result 
in reduction of oft-street parking requirements, 
even though theater operated in evenings and 
on weekends and thus, offices would be expect- 
ed to generate parking needs during weekday 
business hours, absent provision in ordinance 
affecting off-street parking requirements based 
upon time of use. 

Langsam v. City of Sausalito, 235 Cal.Rptr. 

672, 190 Cal.App.3d 871. 


Cal.Super. 1986. Requirement in ordi- 
nance regulating location of bookstores and 
motion picture theatres dealing with adult ma- 
terial that the business “will not be inconsistent 
with external appearance of commercial struc- 
tures’ also in the area means that the external 
design and decor of the adult bookstore and 
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motion picture theatres should not be conspicu- 
ous in relation to other commercial uses; and 
that the exterior lighting and signs should be 
similar to the exterior lighting and signs of 
other commercial establishments in the area, 
and is thus not impermissibly vague. U.S.C.A. 
Const.Amends. 1, 14. 

People v. Nadeau, 227 Cal.Rptr. 644, 182 

Cal.App.3d Supp. 1. 


Requirement in ordinance regulating the 
location of bookstores and motion picture the- 
atres dealing with adult materials that the busi- 
ness ‘‘will not be inconsistent with the exterior 
appearance of other commercial establishments 
“so as to cause blight, deterioration or substan- 
tially diminish or impair property value within 
the neighborhood” simply restates the standard 
that the exterior appearance will not be incon- 
sistent with the exterior appearance of other 
commercial establishments and thus avoids im- 
permissible vagueness. WES: Grn Const: 
Amends. 1, 14. 

People v. Nadeau, 227 Cal.Rptr. 644, 182 

Cal.App.3d Supp. 1. 


Law Rev. 1964. Community 
condominium development. 
37 So.Cal.L.R. 106. 


€=252. Building or setback lines. 


planning, 


Library references 
C.J.S. Zoning and Land Planning § 117. 


Cal. 1968. Under Los Angeles municipal 
code requirement that, under some circum- 
stances, setback should conform to those of 
other lots on street, excepting ‘‘key lot’ defined 
as first interior lot to rear of reversed corner lot, 
corner lot which had greater frontage on plain- 
tiffs’ street but as to which latest tract deed 
specified setback on plaintiffs’ street but not on 
intersecting street was not a reversed corner lot 
and adjacent lot was not key lot. 

Weiner v. City of Los Angeles, 441 P.2d 

293, 68 Cal.Rptr. 733, 68 Cal.2d 697. 


Interpretation of Los Angeles municipal 
code so as to require setback on plaintiffs’ lot in 
conformity to average of other setbacks on 
street was reasonable and fair and effectuated 
clear purpose of front yard proviso by preserv- 
ing aesthetic and economic values established 
when substantial number of property owners on 
block build their homes with large front yards 
to produce spacious and scenic greenbelt. 

Weiner v. City of Los Angeles, 441 P.2d 

Ney, toxsh (Cavleyorne, ASI), Corsh (CN yXel golly 


Upon effective date of Los Angeles munici- 
pal code provision that where lots comprising 
40% or more of frontage have setbacks varying 
not more than 10 feet, average setback should 
establish required setback for entire frontage, 
minimum setbacks for balance of frontage be- 


came fixed at average of front yards of all 
developed lots, although several combinations 
of developed lots, each comprising more than 
40%, might produce different average setbacks. 
Weiner v. City of Los Angeles, 441 P.2d 
293, 68 Cal.Rptr. 733, 68 Cal.2d 697. 


If upon effective date of Los Angeles munic- 
ipal code provision that where lots comprising 
40% or more of frontage are developed with 
setbacks varying not more than 10 feet, average 
of such setbacks should establish required set- 
back for entire frontage, less than 40% of front- 
age has been developed, at such time as 40% is 
reached average depth requirement would come 
into play and would be permanently fixed as 
minimum. 

Weiner v. City of Los Angeles, 441 P.2d 

293, 68 Cal.Rptr. 733, 68 Cal.2d 697. 


€=253. Height of buildings or structures. 


Library references 
C.J.S. Zoning and Land Planning § 115. 


Cal.App. 2 Dist. 1966. Zoning ordinance 
providing that no building or structure should 
exceed 45 feet in height measured from adja- 
cent ground elevation and defining latter as 
point touching exterior wall of building and 
point three feet distant from wall, measured 
perpendicularly therefrom, indicated that maxi- 
mum height limitations are to be computed 
from level of lot as graded rather than from 
original ground level. West’s Ann.Civ.Code, 
§ 3482. 

Katcher v. Home Sav. and Loan Ass'n, 53 

Cal.Rptr. 923, 245 Cal.App.2d 425. 


254. Area and frontage requirements. 


Library references 
C.J.S. Zoning and Land Planning § 116. 


Bkrtcy.N.D.Cal. 1994. Under California 
law, strip of land did not merge into adjoining 
parcel pursuant to California Subdivision Map 
Act (SMA) merger provisions when both strip 
and adjoining parcel came into common owner- 
ship, even though strip was not expressly ex- 
empt from regulation by SMA or any other local 
ordinance when it was created, where no land- 
division provisions regulating subdivisions of 
four or fewer parcels were in existence when 
strip was created. West’s Ann.Cal.Gov.Code 
§ 66451.10(a). 

In re Van Ness Associates, Ltd., 173 B.R. 

66l. 


Parcels that are ineligible for nonmerger 
exemption in California Subdivision Map Act 
(SMA) may or may not be subsequently deemed 
merged depending on applicability of other 
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merger provisions of SMA. West's Ann.Cal. 
Gov.Code §§ 66451.10-66451.21. 
In re Van Ness Associates, Ltd., 173 B.R. 
661. 


Cal. 1971. = Application of ordinance, 
which prohibits sale of lot into two or more 
parcels without prior approval of city, to adjoin- 
ing parcels, which together had been designated 
a record lot, which contained 5,255 and 5,341 
square feet, which had subsequently been ac- 
quired at different times by owner prior to 
enactment in 1958 of comprehensive zoning 
ordinance providing for minimum single lot 
area of 7,500 square feet, one of which had 
house built on it in 1942, and which had not 
been recorded as separate lots prior to effective 
date of zoning ordinance, was not unconstitu- 
tionally unreasonable, arbitrary or discriminato- 
ry. 

Hill v. City of Manhattan Beach, 491 P.2d 

369, 98 Cal.Rptr. 785, 6 Cal.3d 279. 


Cal.App. 1 Dist. 1965. Interpretation of 
city zoning ordinance, which required a land 
area of not less than 4,000 square feet for a 
residential building site, to mean that the pri- 
vate road easements necessary to give ingress 
and egress to two of three lots of owner which 
had bordered on vacated street were to be 
included in determining lot area was reason- 
able. 

Metzenbaum v. City of Carmel-by-the-Sea, 

44 Cal.Rptr. 75, 234 Cal.App.2d 62. 


Cal.App. 2 Dist. 1953. Where defendants 
owned house which was placed partly on one 
lot owned by defendants and partly on the one- 
half of an adjacent lot owned by defendants, 
and combined area of property owned by defen- 
dants exceeded 15,000 square feet, defendants 
were properly held to be entitled to build anoth- 
er house on such property under city ordinance 
providing that minimum site area should be one 
lot, or 7,500 square feet of lot area for each 
dwelling, notwithstanding that on lot on which 
defendants proposed to construct house, with- 
out including area of the other one-half lot 
owned by defendants, there was not sufficient 
land to provide a 7,500 square feet site. 

Christensen v. Thurber, 261 P.2d 312, 120 

Cal.App.2d 517. 


Cal.App. 2 Dist. 1953. A provision of city 
ordinance that every lot in multiple dwelling 
zones shall have minimum width of 50 feet and 
minimum area of 5,000 square feet must be 
assumed to have been enacted with understand- 
ing that it would not be given effect, where 
result would be to oppress owners of property 
in old settled districts, developed under differ- 
ent standards, without accomplishing any good, 


though it does not exempt such districts from its 
operation. 
Morris v. City of Los Angeles, 254 P.2d 935, 
116 Cal.App.2d 856. 


255. Yards. 


Library references 
C.J.S. Zoning and Land Planning § 118. 


255.5. Fences and hedges. 


Library references 
C.J.S. Zoning and Land Planning § 115. 


Cal.App. 2 Dist. 1964. | Municipal code, 
permitting hedge less than six feet in height in 
side yard, which was required to be five feet 
wide, and permitting landscape features in any 
“;equired front, side or rear yard, passageway 
or other open space,” provided they did not 
produce a hedge effect contrary to preceding 
provision, did not have effect of forbidding 
maintenance of hedge more than six feet in 
height anywhere upon lot. 

Mock v. Shulman, 38 Cal.Rptr. 39, 226 

Cal.App.2d 263. 


256. One-family, 
dwellings. 


two-family, or multiple 


Library references 


C.J.S. Zoning and Land Planning 8§ 119, 
120. 


Cal.App. 1 Dist. 1962. “Single — family 
dwelling’, as used in zoning ordinance, means 
individual or group of persons living on premis- 
es as single housekeeping unit and designates 
joint occupancy in use of dwelling by all those 
who live there. 

Brady v. Superior Court In and For San 

Mateo County, 19 Cal.Rptr. 242, 200 Cal. 
App.2d 69. 


Law Rev. 1982. California Government 
Code Section 65852.3: Legislature prohibits ex- 
clusion of mobile homes on single-family lots. 

16 U.C.D.Law Rev. 167. 


257. House trailers. 


Library references 
C.J.S. Zoning and Land Planning § 121. 


(C) USES AND USE DISTRICTS. 
1. IN GENERAL. 
271. Uses in general. 


Library references 
C.J.S. Zoning and Land Planning § 122. 


Cal.App. 1 Dist. 1986. City’s theoretical 
assertions of violations of Knox-Nisbet Act if 
changes under county local agency formation 
commission's ‘sphere of influence’ guidelines 
developed pursuant to the Knox-Nisbet Act were 


For legislative history of cited statutes, see West's Annotated California Codes 


271 ZONING & PLANNING 


44A Cal D 2d—620 


For later cases see same Topic and Key Number in Pocket Part 


implemented, were not sufficient to make deter- 
mination of violation of the Act. West’s Ann. 
Cal.Gov.Code §§ 54773 et seq., 54774, 54774.5 
(Repealed). 
City of Livermore v. Local Agency Forma- 
tion Com., 230 Cal.Rptr. 867, 184 Cal. 
App.3d 531. 


Cal.App. 2 Dist. 1999. What is allowed on 
public streets is irrelevant to a determination of 
what is allowed on nondedicated alleys and 
driveways which are subject to zoning restric- 
tions. 

Teachers Ins. & Annuity Assn. v. Furlotti, 

83 Cal.Rptr.2d 455, 70 Cal.App.4th 1487. 


Cal.App. 4 Dist. 1971. Purpose of zoning 
ordinance which leaves certain areas unclassi- 
fied as to uses permitted, but provides that 
certain uses within such areas can be carried on 
only under permit is to forestall future claim 
that such use, if not carried out under termina- 
ble permit, had become nonconforming use un- 
der restrictive zoning that might later be estab- 
lished. West’s Ann.Gov.Code, §§ 65800-65907. 

Castiglione v. County of San Diego, 93 

Cal.Rptr. 499, 15 Cal.App.3d 880. 


Cal.App. 4 Dist. 1963. Airport approaches 
zoning law and county zoning ordinance permit 
elimination of airport hazards in approaches to 
airports through exercise of police power ‘‘to 
the extent legally possible’, and necessary prop- 
erty right may be acquired by purchase, grant, 
or condemnation where constitutional limita- 
tions prevent necessary approach protection un- 
der the police power. West’s Ann.Gov.Code, 
§ 50485.2. 

Sneed v. Riverside County, 32 Cal.Rptr. 

318, 218 Cal.App.2d 205. 


Atty.Gen. 1987. A city or county may not 
lawfully prohibit a use of land in the coastal 
zone which is permitted by a local coastal 
program or land use plan certified by the Calli- 
fornia Coastal Commission by ordinance, in- 
cluding those adopted by referendum or initia- 
tive, without approval of the Commission. 

70 Op.Atty.Gen. 220, 9-10-87. 


Atty.Gen. 1987. A city or county, by ordi- 
nance, including those adopted by referendum 
or initiative, may not lawfully authorize a use of 
land in the coastal zone which is not permitted 
by a local coastal program or land use plan 
certified by the California Coastal Commission 
without approval of the Commission. 

70 Op.Atty.Gen. 220, 9-10-87. 


272. Boundaries of districts. 


Library references 
C.J.S. Zoning and Land Planning § 122. 


Cal.App. 2 Dist. 1989. Boundary of coastal 
zone established by maps set forth in statute 


creating coastal zone preponderated over verbal 
description of coastal zone in statute, where 
coastal zone was referred to as generally de- 
scribed in words and specifically defined by 
maps. West’s Ann.Cal.Pub.Res.Code §§ 30103, 
30103(a). 

Rossco Holdings Inc. v. State of California, 
260 Cal.Rptr. 736, 212 Cal.App.3d 642, 
review denied, certiorari denied 110 S.Ct. 
1809, 494 U.S. 1080, 108 L.Ed.2d 940. 


€=273. Residential districts. 


Library references 
C.J.S. Zoning and Land Planning § 123. 


273.1. —— In general. 


Cal.App. 2 Dist. 1999. The use of land in a 
residentially-zoned district to gain access to 
land or buildings in a commercially-zoned area 
constitutes a commercial use in violation of the 
zoning restrictions of the residential district. 

Teachers Ins. & Annuity Assn. v. Furlotti, 

83 Cal.Rptr.2d 455, 70 Cal.App.4th 1487. 


Cal.App. 2 Dist. 1994. Residence situated 
in commercial or agricultural zone is not con- 
sidered to be in “residential zone.”’ 

Smith v. County of Los Angeles, 29 Cal. 

Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


Cal.App. 2 Dist. 1991. Government code 
provisions promoting development of residen- 
tial housing do not encourage such development 
when it fails to conserve needed open space and 
contributes to urban sprawl. West's Ann.Cal. 
Gov.Code §§ 65560 et seq., 65560(a, b), 65562, 
65580, 65581, 65583. 

Long Beach Equities, Inc. v. County of 
Ventura, 282) Cal.Rptix, .877, 23%, Cali 
App.3d 1016, rehearing denied, modified, 
and review denied, certiorari denied 112 
S,Ct.3027,/505; WS. 1219) 120 kL Bdvd 
898. 


Cal.App. 2 Dist. 1976. Any residue of un- 
certainty as to prohibited uses of residential 
property under zoning ordinance must be re- 
solved by common sense of prospective user of 
property and good faith of officials charged with 
enforcement of zoning ordinance. 

Sechrist v. Municipal Court, 134 Cal.Rptr. 

733, 64 Cal.App.3d 737. 


Cal.App. 4 Dist. 1984. Granting license to 
operate residential care facility for six or fewer 
persons in single family residential neighbor- 
hood is not land use decision, since by statutory 
definition, use remains single family residential, 
housing but single family, and license changes 
neither character nor intensity of use. West's 
Ann.Cal.Health & Safety Code § 1566.3. 

McCafrey v. Preston, 201 Cal.Rptr. 252, 154 

Cal.App.3d 422. 
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Cal.Super. 1957. Bees were not ‘‘domestic 
animals” within meaning of municipal code 
section authorizing the keeping of domestic ani- 
mals in conjunction with residential use of lots 
in a certain zone. 

People v. Kasold, 314 P.2d 241, 153 Cal. 

App.2d Supp. 891. 


Law Rev. 1981. 
ary’ zoning. 


54/So:Cal. LR. 1167. 


The irony of “inclusion- 


274. —— Apartment house districts. 


Law Rev. 1963. Subdivision Map Act and 
condominium. 
14 Hastings L.J. 225. 


S275. Business districts. 


Library references 
C.J.S. Zoning and Land Planning § 124. 


S276. Commercial districts. 


Library references 
C.J.S. Zoning and Land Planning § 125. 


Cal.App. 1 Dist. 1953. Ready mixed or 
transit mixed concrete plant was an industrial 
plant which could not be maintained in general 
commercial district created by county zoning 
ordinance which permitted manufacture or pro- 
cessing of concrete in heavy industrial districts, 
notwithstanding that part of mixing may have 
taken place when trucks were in transit. 

Markey v. Danville Warehouse & Lumber, 

Inc., 259 P.2d 19, 119 Cal.App.2d 1. 


Cal.Super. 1956. Zoning ordinance provi- 
sion that “‘other similar businesses, trades or 
uses which in the opinion of the council are not 
more obnoxious or detrimental to the welfare of 
the particular community than the businesses, 
trades or uses herein in this section enumerat- 
ed’’ could be maintained in commercial zone 
was too vague and uncertain to constitute valid 
legislation, but a use, not one of those expressly 
permitted for such zone, would not, because of 
such invalid provision, thereby be authorized, 
and, until listed as a permissible use, bus stor- 
age facility use would be prohibited in such 
commercial zone. 

People v. Binzley, 303 P.2d 903, 146 Cal. 

App.2d Supp. 889. 


Law Rev. 1983. Intangible intrusions: 
Distinction between trespass and nuisance ac- 
tions against lawfully zoned businesses in Cali- 
fornia. 

17 U.C.D.Law Rev. 389. 


€=277. Industrial districts. 


Library references 
C.J.S. Zoning and Land Planning § 126. 


Cal.App. 4 Dist. 1954. One keeping more 
than five hogs on his land in light manufactur- 
ing zone of county for periods of three or four 
days violated county ordinance declaring the 
keeping and maintenance of more than such 
number of hogs in such a district a public 
nuisance, though he dealt with them in resale 
only and hogs on land were not the same ones 
at all times. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


278. Particular terms and uses. 
Library references 


C.J.S. Zoning and Land Planning §§ 116, 
127, 128, 132, 137-140, 142, 145. 


278.1. —— In general. 


N.D.Cal. 1981. Term ‘“‘structure,’’ within 
California federally-approved statutory scheme 
giving California Coastal Commission primary 
authority over enforcement of consistency pro- 
visions of Coastal Zone Management Act in 
defining development as encompassing altera- 
tion or demolition of any structure, including 
facilities of any public, municipal, or private 
utility, includes such things as roads and elec- 
tric power lines and, hence, demolition by a 
railroad of right-of-way. Coastal Zone Manage- 
ment Act of 1972, § 307(c)(3)(A) as amended 16 
U.S.C.A. § 1456(c)(3)(A); West’s Ann.Cal.Public 
Resources Code, §§ 30000-31405, 30106, 
30330. 

Southern Pac. Transp. Co. v. California 

Coastal Commission, 520 F.Supp. 800. 


N.D.Cal. 1980. Postal Service which 
merely constructed its facility on the site pro- 
posed by the city itself did not violate city 
zoning ordinance. 

Stewart v. U. S. Postal Service, 508 F.Supp. 

Ta. 


Cal. 1982. Statute placing limitations on 
enforcement of city zoning laws with respect to 
mental health care facilities establishes a strong 
statewide policy favoring local community treat- 
ment of mental patients as opposed to distant, 
regional, or institutional care. West's Ann.Welf. 
& Inst.Code § 5120. 

City of Torrance v. Transitional Living Cen- 

ters for Los Angeles, Inc., 638 P.2d 1304, 
179 Cal.Rptr. 907, 30 Cal.3d 516. 


Community facility for mental patients was 
a ‘health facility’ for purposes of statute impos- 
ing limitations on a city’s ability to impose its 
zoning regulations on health facilities. West's 
Ann.Welf. & Inst.Code § 5120. 
City of Torrance v. Transitional Living Cen- 
ters for Los Angeles, Inc., 638 P.2d 1304, 
179 Cal.Rptr. 907, 30 Cal.3d 516. 


Establishment of a service for 15 persons 
does not constitute an overconcentration of resi- 
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dential mental health facilities. West's Ann. 

Health and Safety Code § 1520.5. 
City of Torrance v. Transitional Living Cen- 
ters for Los Angeles, Inc., 638 P.2d 1304, 


179 Cal.Rptr. 907, 30 Cal.3d 516. 


Cal.App. 1 Dist. 1995. Timberland produc- 
tion zone may be used only for growing and 
harvesting of timber and compatible uses, and 
TPZ zoning creates a presumption and gives 
notice that the timber operations are expected 
to occur on the parcel in the future, and ex- 
empts such timber operations, if conducted in 
compliance with the Forest Practice Act, from 
being considered a public or private nuisance. 
West’s Ann.Cal.Gov.Code §§ 51115, 51115.1, 
Dill Se5(a); West’s Ann.Cal.Pub.Res.Code 
§ 4513. 

Big Creek Lumber Co. v. County of San 
Mateo, 37 Cal.Rptr.2d 159, 31 Cal. 
App.4th 418, rehearing denied, and re- 
view denied. 


Cal.App. 1 Dist. 1985. Construction of sin- 
gle family dwelling on beachfront was “new 
development project” within meaning of statute 
which provides that access to sea must be 
provided in new development projects. West's 
Ann.Cal.Pub.Res.Code § 30212. 

Grupe v. California Coastal Com., 212 Cal. 

Rptr. 578, 166 Cal.App.3d 148. 


Cal.App. 1 Dist. 1985. City initiative ordi- 
nance restricting development of government- 
subsidized rental housing units related only to 
privately owned and developed government- 
subsidized rental housing units. West's Ann. 
GaliGonst. Art: 34,,$) 1. 

Bruce v. City of Alameda, 212 Cal.Rptr. 

304, 166 Cal.App.3d 18. 


Cal.App. 1 Dist. 1984. Zoning ordinance, 
which permits use as retail store in C-1 zone, 
and ordinance, which creates administrative 
power to deny such permitted use by subjecting 
certain projects to site development review, do 
not conflict, but rather, former’s listing of per- 
mitted uses is qualified by latter provision, pur- 
pose of which is to promote orderly, attractive, 
and harmonious development, and fact that site 
in question is in zone where use may be lawfully 
maintained does not diminish county's power to 
determine that particular development is not 
suitable for that location. West's Ann.Cal.Gov. 
Code §§ 65800, 65920 et seq. 

Wesley Investment Co. v. County of Alame- 

da, 198 Cal.Rptr. 872, 151 Cal.App.3d 
(2 


Cal.App. 1 Dist. 1983. County had no right 
or authority under the Forest Taxation Reform 
Act of 1976 to require timberland owners to 
obtain a county use permit to harvest the prop- 
erty's timber before it would grant a petition to 


place the timberland in a preserve zone. West's 
Ann.Cal.Gov.Code §§ 51110 et seq., 51113. 

State of California v. County of Santa Clara, 

191 Cal.Rptr. 204, 142 Cal.App.3d 608. 


Cal.App. 1 Dist. 1982. In lumber compa- 
ny’s action against Coastal Commission chal- 
lenging conditions imposed on permits granted 
for construction of proposed facilities, trial 
court did not err in ignoring statutory defini- 
tions of “development” and ‘“‘development pro- 
jects” in determining meaning of “new develop- 
ment projects’ as used in Coastal Act where 
those statutory definitions were contained in 
chapter of planning and zoning law which ex- 
pressly provided that definitions governed con- 
struction of that chapter only. West's Ann.Pub. 
Res.Code §§ 30100 et seq., 30106, 30212; 
West’s Ann.Gov.Code 8§ 65925, 65928, 65931. 

Georgia-Pacific Corp. v. California Coastal 

Com., 183 Cal.Rptr. 395, 132 Cal.App.3d 
678. 


Under provision in Coastal Act requiring 
public access to shoreline be provided in “new 
development projects,’ lumber company’s pro- 
posal to construct helicopter facility and securi- 
ty fence were “new development projects” 
where each involved erection or construction of 
structure on land. West’s Ann.Pub.Res.Code 
§ 30212. 

Georgia-Pacific Corp. v. California Coastal 

Com., 183 Cal.Rptr. 395, 132 Cal.App.3d 
678. 


Cal.App. 1 Dist. 1981. Definitions of “‘tim- 
ber” and “‘timberland”’ contained in the Forest 
Taxation Reform Act are not to be measured by 
any one owner's past forest practices or subjec- 
tive intent but, rather, land is ‘maintained for 
eventual harvest for forest product purposes’’ 
and “devoted to and used for growing and 
harvesting timber’ for purposes of the Act when 
it is inherently capable of being so used or 
maintained and has not, by prior activity, been 
rendered unsuitable for forest product purposes. 
West's Ann.Gov.Code, § 51100(e, £). 

Clinton v. County of Santa Cruz, 174 Cal. 

Rptr. 296, 119 Cal.App.3d 927. 


Cal.App. 1 Dist. 1979. Water system was 
“constructed”’ within the meaning of building 
permit ordinance; that is, laying 4,800 feet of 
two-inch galvanized pipe in a trench, connect- 
ing chlorinators, valves, fittings and filters on 
the system, and installing five metal water tanks 
totaling 25,000 gallons capacity was “‘construc- 
tion’ within the meaning of the ordinance. 

Tosh v. California Coastal Com, 160 Cal. 

Rptr. 170, 99 Cal.App.3d 388. 


Cal.App. 1 Dist. 1976. Under statute pro- 
viding that, absent contrary intent clearly ex- 
pressed, local zoning ordinance shall be con- 
strued to treat like structures, lots or parcels in 
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like manner where the ownership is divided by 
sale of condominiums or into community apart- 
ments rather than by lease of apartments, of- 
fices or stores, “local zoning ordinances” ad- 
verted to are such ordinances as were enacted 
under Government Code sections found in 
chapter entitled ‘‘Zoning Regulations.” Bus. & 
Prof.Code, §§ 11535.1, 11546, St.1963, p. 2096, 
St.1972, p. 2884; West’s Ann.Civ.Code, § 1370; 
West's Ann.Gov.Code, §§ 65800-65907, 65802, 
66477. 

Norsco Enterprises v. City of Fremont, 126 

Cal.Rptr. 659, 54 Cal.App.3d 488. 


Ordinance requiring dedication of land, 
payment of fees in lieu thereof, or combination 
of both, for park or recreational purposes as 
condition to approval of final subdivision map is 
not “local zoning ordinance’’ contemplated by 
statute providing that, absent contrary intent 
clearly expressed, local zoning ordinances 
should be construed to treat like structures, lots 
or parcels in like manner regardless of whether 
ownership is divided by sale of condominiums 
or into community apartments rather than by 
lease of apartments, offices or stores. Bus. & 
Prof.Code, §§ 11535.1, 11546, St.1963, p. 2096, 
St.1972, p. 2884; West’s Ann.Civ.Code, § 1370; 
West's Ann.Gov.Code, §§ 65800-65907, 65802, 
66477. 

Norsco Enterprises v. City of Fremont, 126 

Cal.Rptr. 659, 54 Cal.App.3d 488. 


Ordinance requiring that condominium 
project shall obtain condition or use permits 
was type of “local zoning ordinance” referred 
to by statute providing that, absent contrary 
intent clearly expressed, local zoning ordi- 
nances shall be construed to treat like struc- 
tures, lots or parcels in like manner regardless 
of whether ownership is divided by sale of 
condominiums or into community apartments 
rather than by lease of apartments, offices or 
stores. West’s Ann.Civ.Code, § 1370; West's 
Ann.Gov.Code, § 65901. 

Norsco Enterprises v. City of Fremont, 126 

Cal.Rptr. 659, 54 Cal.App.3d 488. 


Ordinance providing, subject to exception, 
that any use of structure, lot or parcel otherwise 
allowed pursuant to regulations applicable in 
particular zoning district involved should not be 
treated differently because ownership thereof is 
divided by sale of condominiums rather than by 
lease of apartments, offices or stores did not 
relate to ‘“‘revenue’’ ordinances authorized by 
Business and Professions Code provision. 
West’s Ann.Civ.Code, § 1370; West's Ann.Gov. 
Code, §§ 65901, 66477; Bus. & Prof.Code, 
§ 11546, St.1972, p. 2884. 

Norsco Enterprises v. City of Fremont, 126 

Cal.Rptr. 659, 54 Cal.App.3d 488. 


Cal.App. 1 Dist. 1968. “Planned unit de- 
velopment” is development of land as a unit 


where it is desirable to apply regulations more 
flexible than those pertaining to other zoning 
classifications and to grant diversification in 
location of structures and other site qualities. 
Millbrae Ass'n for Residential Survival v. 
City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


“Planned unit development district” consti- 
tutes a separate zoning district in addition to 
more conventional types of zoning districts such 
as single family residential and light commer- 
cial. 

Millbrae Ass'n for Residential Survival v. 

City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


In a “planned unit development district’ 
several uses may be commingled. 
Millbrae Ass’n for Residential Survival v. 
City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


Zoning characteristics of planned unit de- 
velopment district consist not only in classifica- 
tion of the district to planned unit development 
but in the components of general plan accompa- 
nying application for creation of the district and 
any subsequent amendments to plan properly 
adopted. 

Millbrae Ass’n for Residential Survival v. 

City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


Cal.App. 2 Dist. 1982. City zoning ordi- 
nance governing conversion of apartment 
complexes to condominiums did not authorize 
consideration of vacancy factor in area of con- 
version in determining relocation plan reason- 
ableness on basis that ordinance required 
owner to provide information to tenants re- 
garding comparable availability; ordinance 
merely required that report regarding compa- 
rable housing availability be included in relo- 
cation plan and did not state that a low-vacan- 
cy factor could furnish basis for finding plan 
unreasonable where provision was made for 
tenants pending availability of housing, regard- 
less of time that it may have taken to obtain 
such housing. 

Krater v. City of Los Angeles, 181 Cal.Rptr. 

923, 130 Cal.App.3d 839. 


Cal.App. 2 Dist. 1981. Zoning ordinance 
prohibiting location of adult motion picture the- 
ater within 500 feet of residential areas and 
defining such theater as “an enclosed building 
with a capacity of 50 or more persons used for 
presenting material distinguished or character- 
ized by an emphasis on depicting or describing 
‘Special Sexual Activities’ or ‘Specified Anatom- 
ical Areas’,’’ would be construed to preserve its 
constitutional validity by defining adult motion 
picture theater as theater presenting preponder- 
ance of films in which dominant theme is de- 
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piction of ordinance’s enumerated sexual activi- 
ties. U.S.C.A.Const. Amend. 14. 
Pringle v. City of Covina, 171 Cal.Rptr. 251, 
115 Cal.App.3d 151. 


Cal.App. 2 Dist. 1979. In city zoning ordi- 
nance, the designation ‘‘penny arcade,” though 
not otherwise defined, was not such as to fail to 
embrace within its meaning those activities en- 
gaged in at amusement center, at which there 
were various coin-operated game machines of 
pinball or electronic variety, and such designa- 
tion was not constitutionally offensive as either 
vague or ambiguous. 

City of Los Angeles v. Silver, 159 Cal.Rptr. 

762, 98 Cal.App.3d 745. 


Trial court correctly concluded that term 
“penny arcade’ as used in city zoning ordi- 
nance meant an amusement center where coin- 
operated devices for entertainment were made 
available to members of public, since that inter- 
pretation accorded not only with ordinary un- 
derstanding of language but as well with ad- 
ministrative construction of term expressed in 
opinion promulgated by city attorney. 

City of Los Angeles v. Silver, 159 Cal.Rptr. 

762, 98 Cal.App.3d 745. 


Cal.App. 2 Dist. 1976. Use of property for 
single-family residence includes those custom- 
ary activities which make home more comforta- 
ble and enjoyable, such as gardening, certain 
recreational activity and enjoyment of certain 
hobbies; and scope of such activity is circum- 
scribed only insofar as it may not assume com- 
mercial or public character, or constitute health 
or safety hazard to neighborhood. 

Sechrist v. Municipal Court, 134 Cal.Rptr. 

733, 64 Cal.App.3d 737. 


Cal.App. 2 Dist. 1976. Statute which pro- 
vides that a state authorized, certified, or li- 
censed family care home, foster home, or group 
home serving six or fewer mentally disordered 
or otherwise handicapped persons or dependent 
and neglected children, shall be considered a 
residential use of property for purposes of zon- 
ing if such homes provide care on a 24-hour-a- 
day basis is applicable to both chartered and 
general law cities. West’s Ann.Welfare & Inst. 
Code, § 5116; West’s Ann.Const. art. 11, § 5. 

City of Los Angeles v. Department of 

Health, 133 Cal.Rptr. 771, 63 Cal.App.3d 
473. 


Cal.App. 2 Dist. 1960. Track used for 
quarter-midget vehicle racing, participated in 
by children, was a “race track’, within zoning 
ordinance prohibiting race tracks except those 
used exclusively for contests of speed, skill, or 
endurance between human beings only. 

City of Norwalk v. Auction City, Inc., 8 

Cal.Rptr. 781, 186 Cal.App.2d 287, 83 
A.L.R.2d 872. 


Cal.App. 3 Dist. 1996. A ‘‘moratorium”’ is 
by its nature an interim or temporary measure 
which contemplates future resolution or perfor- 
mance of issues and matters held temporarily in 
abeyance. 

Beck Development Co. v. Southern Pacific 

Transportation Co., 52 Cal.Rptr.2d 518, 
44 Cal.App.4th 1160, review denied. 


Cal.App. 4 Dist. 1982. Where no more 
than a “substantial or significant portion’’ of 
books, etc. sold in bookstore could be “‘adult” 
items, substantiality was most reasonably mea- 
sured in terms of titles on display for sale with 
nonidentical materials with the same ‘‘title”’ 
considered separate. 

Kuhns v. Board of Supervisors, 181 Cal. 

Rptr. 1, 128 Cal.App.3d 369. 


Cal.App. 4 Dist. 1973. Whether property 
in a district is “neighboring property” within 
statute authorizing city council to provide for 
places and buildings having a special historic 
interest and to provide special conditions or 
regulations for their protection or use, which 
may include appropriate and reasonable control 
of use and appearance of neighboring private 
property, is a question of fact determinable in 
light of location of property and purpose of 
ordinance establishing the control district. 
West's Ann.Gov.Code, § 37361. 

Bohannan v. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Cal.Super. 1956. Where “M2” zone was, 
under city zoning ordinance, a zone in which 
any use not prohibited in the city was expressly 
permitted, and nowhere in the zoning ordi- 
nance was a bus storage facility expressly per- 
mitted nor expressly prohibited, such facility 
could be maintained within zone ““M2”’. 

People v. Binzley, 303 P.2d 903, 146 Cal. 

App.2d Supp. 889. 


Law Rev. 1973. Facilities for psychiatric 
patients: Legislative review. 
4 Pacific L.J. 595. 


Law Rev. 1973. 
review. 
4 Pacific L.J. 593. 


Care homes: Legislative 


Law Rev. 1964. Airport zoning and its fu- 


ture. 
50 A.B.A.J. 345. 
<=279. —— Agricultural uses; farm; nursery; 
greenhouse. 


Cal.App. 1 Dist. 1959. The word ‘“‘premis- 
es” has various legal meanings, depending on 
context and situation; and land need not be 
separately fenced or separately leased to consti- 
tute ‘premises’; and where corporation leased 
separate portions of its tract to its stockholders, 
and the lessees in turn entered into an oral 


For legislative history of cited statutes, see West’s Annotated California Codes 


44A Cal D 2d—625 


ZONING & PLANNING 282 


For references to other topics, see Descriptive-Word Index 


agreement under which president of corpora- 
tion was to act as trustee for them in conducting 
hog raising activities on leased parcels, the 
entire tract, rather than the separately leased 
portions thereof, constitute the ‘‘premises’’, for 
purposes of ordinance prohibiting commercial 
hog ranching in area and defining a commercial 
hog ranch as “premises’’ where more than 40 

head of swine were maintained. 
San Mateo County v. Consolidated Farms, 
Inc., 337 P.2d 840, 169 Cal.App.2d 735. 


Cal.App. 4 Dist. 1954. One keeping more 
than five hogs on his land in light manufactur- 
ing zone of county for periods of three or four 
days violated county ordinance declaring the 
keeping and maintenance of more than such 
number of hogs in such a district a public 
nuisance, though he dealt with them in resale 
only and hogs on land were not the same ones 
at all times. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


Law Rev. 1968. Greenbelt zoning to pre- 
vent annexation of lands zoned for agricultural 
purposes. 

19 Hastings L.J. 429. 


280. —— Automobile service, garages, and 
parking lots. 


Cal.App. 4 Dist. 1974. Under ordinance 
requiring city planner to set parking require- 
ments in connection with uses not otherwise 
specified, lessor of building was not obliged to 
inform the planner of the maximum use intend- 
ed for such building. 

City of Orange v. Valenti, 112 Cal.Rptr. 

379, 37 Cal.App.3d 240. 


281. Boarding house; hotel; inn; motel; 


trailer court. 


Cal.App. 2 Dist. 1976. Ordinance permit- 
ting a hotel to be operated in an R-5 multiple 
dwelling zone, including any “incidental busi- 
ness’ conducted ‘‘only as a service to persons 
living therein,’’ does not restrict the rights, 
constitutional or otherwise, of individual pa- 
trons, since, inter alia, the ordinance is con- 
cerned only with the use to which an owner 
may put his property, since the limitations 
therein have to do with how the owner holds 
himself out to the public, not which members of 
the public may enter the premises to avail 
themselves of the goods or services offered, and 
since the reference to a “‘business’’ refers to 
operations which constitute a regular course of 
business, not the mere casual performance of a 
service. 

People v. Gottfurcht, 133 Cal.Rptr. 270, 62 

Cal.App.3d 634. 


S282. —— Billboards; signs. 


Cal.App. 1 Dist. 1987. Determination by 
the city board of supervisors that street project 
was ‘‘substantially complete’? was supported by 
abundant evidence, and thus, end of amortiza- 
tion period for removal of general advertising 
signs from area covered by street project was 
triggered and billboard companies were re- 
quired by the city planning code to remove 
billboards which were not exempted from re- 
moval under the code; unrefuted evidence indi- 
cated that improvements in the sections of the 
street project in which companies’ signs were 
located were at least 90% complete. 

City and County of San Francisco v. Eller 

Outdoor Advertising, 237 Cal.Rptr. 815, 
192 Cal.App.3d 643. 


Cal.App. 2 Dist. 1997. Term ‘‘topographic 
circumstances,’ within meaning of provision of 
Business and Professions Code prohibiting city 
or county from removing on-premises advertis- 
ing display on basis or its height or size if 
special topographic circumstances would result 
in material impairment of visibility of display or 
owner's or user’s ability to adequately and effec- 
tively continue to communicate with the public 
through use of the display, embraces man-made 
features as well as the land’s natural contours. 
West's Ann.Cal.Bus. & Prof.Code § 5499. 

Denny’s, Inc. v. City of Agoura Hills, 66 

Cal.Rptr.2d 382, 56 Cal.App.4th 1312. 


Traffic is not a “topographic circum- 
stance’, within meaning of provision of Busi- 
ness and Professions Code prohibiting city or 
county from removing on-premises advertising 
display on basis or its height or size if special 
topographic circumstances would result in ma- 
terial impairment of visibility of display or own- 
er’s or user's ability to adequately and effective- 
ly continue to communicate with the public 
through use of the display; topography connotes 
fixed surface features of the land. West's Ann. 
Cal.Bus. & Prof.Code § 5499, 

Denny's, Inc. v. City of Agoura Hills, 66 

Cal.Rptr.2d 382, 56 Cal.App.4th 1312. 


“Special topographic circumstances”, with- 
in meaning of provision of Business and Profes- 
sions Code prohibiting city or county from re- 
moving on-premises advertising display on basis 
or its height or size if special topographic cir- 
cumstances would result in material impair- 
ment of visibility of display or owner's or user’s 
ability to adequately and effectively continue to 
communicate with the public through use of the 
display, are not unique or exceptional circum- 
stances, but rather particular or individual topo- 
graphic circumstances which would make con- 
forming sign inadequate. West's Ann.Cal.Bus. 
& Prof.Code § 5499. 

Denny’s, Inc. v. City of Agoura Hills, 66 

Cal.Rptr.2d 382, 56 Cal.App.4th 1312. 


For legislative history of cited statutes, see West’s Annotated California Codes 


6282 ZONING & PLANNING 


44A Cal D 2d—626 


For later cases see same Topic and Key Number in Pocket Part 


In determining whether special topographic 
circumstances would result in material impair- 
ment of visibility of on-premises advertising 
display or owner’s or user’s ability to adequately 
and effectively continue to communicate with 
public through use of the display, within mean- 
ing of statute prohibiting city or county from 
removing such display on basis or its height or 
size in face of such circumstances, trial court 
properly examined sign’s ‘‘simple visibility,”’ 
whether sign would be noticed, message impart- 
ed to viewer's brain and additional circum- 
stances bearing on noticeability, or perceptibili- 
ty, including origin and nature of customer base 
and buying motivation, general visibility in the 
area, high speed, high volume nature of free- 
way, location of decision points for motorists 
along freeway, identification time and reaction 
time, and time to make safe lane changes. 
West’s Ann.Cal.Bus. & Prof.Code § 5499. 

Denny’s, Inc. v. City of Agoura Hills, 66 

Cal.Rptr.2d 382, 56 Cal.App.4th 1312. 


Special topographic circumstances entitled 
business owners to retain their freestanding or 
pole signs in face of ordinance which regulated 
signs based on their height and size; trial court 
found there would be material impairment in 
commercial effectiveness of conforming signs 
for each owner. West's Ann.Cal.Bus. & Prof. 
Code § 5499; Agoura Hills, Cal., Municipal 
Code, § 9655. 

Denny’s, Inc. v. City of Agoura Hills, 66 

Cal.Rptr.2d 382, 56 Cal.App.4th 1312. 


Cal.App. 2 Dist. 1967. Section of Outdoor 
Advertising Act to effect that Act does not pro- 
hibit passage by county of reasonable land use 
or zoning regulations affecting placing of adver- 
tising displays in accordance with provisions of 
1929 Act relating to zoning means also zoning 
regulations enacted in accordance with any cur- 
rently applicable successor statute to the 1929 
statute. West’s Ann.Bus. & Prof. Code, § 5227. 

Santa Barbara County v. Purcell, Inc., 59 

Cal.Rptr. 345, 251 Cal.App.2d 169. 


Where zoning ordinance declared any out- 
door advertising sign or structure which lawful- 
ly existed and was maintained at time of adop- 
tion of ordinance to be continued but required 
that it be completely removed not later than five 
years from date of adoption of ordinance and 
ordinance was made applicable to other areas 
by amendments, removal provision was not re- 
stricted to signs which were not conforming at 
time of adoption of original ordinance. 

Santa Barbara County v. Purcell, Inc., 59 

Cal.Rptr. 345, 251 Cal.App.2d 169. 


Cal.App. 5 Dist. 1991. | Municipal zoning 
ordinance provision creating on-site business 
signs exception from general prohibition against 
signs on landscaped freeways did not except 
signs from other zoning restrictions, such as 


size, position, responsibilities of maintenance 

and repair, and other indicia of regulation. 

Rodriguez v. Solis, 2 Cal.Rptr.2d 50, 1 
Cal.App.4th 495, review denied. 


Law Rev. 1958. Consideration of zoning 
with respect to billboards along highways. 
46 C.L.R. 812. 


283. —— Business; trade; industry. 


Cal.App. 1 Dist. 1953. Ready mixed or 
transit mixed concrete plant was an industrial 
plant which could not be maintained in general 
commercial district created by county zoning 
ordinance which permitted manufacture or pro- 
cessing of concrete in heavy industrial districts, 
notwithstanding that part of mixing may have 
taken place when trucks were in transit. 

Markey v. Danville Warehouse & Lumber, 

Inc., 259 P.2d 19, 119 Cal.App.2d 1. 


€=284. —— Club, fraternity. 


For other cases see earlier editions of this 

digest, the Decennial Digests, and WESTLAW. 
e285. Excavations, minerals, and earth 
products. 


Cal.App. 2 Dist. 1987. Los Angeles munic- 
ipal code’s zoning scheme which places oil 
drilling and production under category of 
“heavy industrial’ while at the same time per- 
mitting such activity in an otherwise nonindus- 
trial area by way of a supplemental use district 
does not conclusively define “‘oil drilling activi- 
ty” as “‘industrial”’. 

No Oil, Inc. v. City of Los Angeles, 242 

Cal.Rptr. 37, 196 Cal.App.3d 223, review 
denied. 


Finding of city council that oil drilling pro- 
ject was permitted by portion of general plan as 
a “managed production of natural resources” in 
open space was reasonable, notwithstanding 
claim that oil drilling constituted an industrial 
use prohibited within particular district. West's 
Ann.Cal.Gov.Code § 65560(b) (Repealed). 

No Oil, Inc. v. City of Los Angeles, 242 

Cal.Rptr. 37, 196 Cal.App.3d 223, review 
denied. 


Law Rev. 1958. Oil and gas development 
and production in California as restricted by 
conservation, nuisance and zoning regulations. 
Robert L. Dicker and Arthur Soll. 

5 U.C.L.A.Law R. 503. 


<=286. —— Manufacturing. 


Cal.App. 1 Dist. 1953. The making of 
ready mixed or transit mixed concrete in its 
plastic state is ‘manufacture’, involving trans- 
formation, that is, the fashioning of raw materi- 
als into a change of form for use, and as such is 
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distinct from ‘‘commerce’’, but is included in 
“industrial” in zoning ordinances. 
Markey v. Danville Warehouse & Lumber, 
Inc., 259 P.2d 19, 119 Cal.App.2d 1. 


287. —— Restaurants. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


288. —— School; church; 
cational institution. 


college; edu- 


Law Rev. 1962. Zoning for churches. 
13 Hastings L.J. 367. 


S289. —— Warehousing and storage. 


Cal.Super. 1955. Where lease permitted 
use of leased premises for storing of merchan- 
dise and supplies incidental to lessees’ lawful 
business, storage was not a business in itself 
and was not a violation of a zoning ordinance. 

Haupt v. La Brea Heating & Air Condition- 

ing Co., 284 P.2d 985, 133 Cal.App.2d 
Supp. 784. 


290. Use within specified distance of particu- 
lar premises. 


Library references 
C.J.S. Zoning and Land Planning § 127. 


Cal. 1989. ‘“‘Anti-skid Row ordinance”’ is 
one which prohibits local adult theaters and 
adult bookstores within a certain distance of 
any other two regulated uses or any residential 
zone. 

People v. Superior Court (Lucero), 774 P.2d 

769, 259 Cal.Rptr. 740, 49 Cal.3d 14, 
rehearing denied. 


Cal.App. 4 Dist. 1983. For theater to fall 
within municipal code definition of adult mo- 
tion picture theater as an establishment in 
which a ‘“‘substantial portion of the total presen- 
tation time’ is devoted to showing of adult 
films, and thus to be subject to code provision 
restricting location of such theaters, a prepon- 
derance of the total number of films exhibited 
had to be adult films. U.S.C.A. Const.Amend. 1. 

Strand Property Corp. v. Municipal Court, 

200 Cal.Rptr. 47, 148 Cal.App.3d 882. 


Municipal code provision defining general 
motion picture theaters was intended by city to 
exclude from the general definition those the- 
aters that would qualify as adult motion picture 
theaters under code provision restricting loca- 
tion of such adult theaters, and was not intend- 
ed to include a theater simply because it showed 
a single adult film. U.S.C.A. Const.Amend. 1. 

Strand Property Corp. v. Municipal Court, 

200 Cal.Rptr. 47, 148 Cal.App.3d 882. 


S291. Consent of property owners. 


Library references 


C.J.S. Zoning and Land Planning 8§ 30, 
127. 


2, ACCESSORY USES AND BUILDINGS. 
301. Accessory uses in general. 


Library references 
C.J.S. Zoning and Land Planning § 148. 


Cal.App. 4 Dist. 1981. Generally, land use 
regulation specifying some uses and permitting 
ad hoc determinations of valid accessory uses is 
authorized as a common, widespread zoning 
technique. 

In re Scarpitti, 177 Cal.Rptr. 387, 124 Cal. 

App.3d 434. 


Validity of land use regulations specifying 
some uses and permitting ad hoc determina- 
tions of valid accessory uses depends on reason- 
ableness of definition of accessory use. 

In re Scarpitti, 177 Cal.Rptr. 387, 124 Cal. 

App.3d 434. 


302. Particular accessory uses. 


Library references 
C.J.S. Zoning and Land Planning § 149. 


Cal.App. 1 Dist. 1987. Zoning ordinance 
section concerning accessory uses had no rele- 
vance to lawful in-stream gravel mining opera- 
tions predating zoning ordinance; accessory 
use section concerned a use or building which 
was incidental or subordinate to principal use 
or building located upon the same lot. 

City of Ukiah v. County of Mendocino, 241 

Cal.Rptr. 585, 196 Cal.App.3d 47, review 
denied. 


Cal.App. 1 Dist. 1957. In view of fact it 
was reasonably debatable as to whether a pre- 
scription pharmacy constructed in the lobby of 
a medical clinic was a permissible use under 
zoning ordinance allowing accessory uses in a 
certain zone determination of city attorney that 
no violation had occurred was well within his 
discretion, and such determination therefore 
would not be set aside by mandamus. 

Blankenship v. Michalski, 318 P.2d 727, 

155 Cal.App.2d 672. 


Cal.App. 2 Dist. 1999. Commercial prop- 
erty owner's use, for service access to its prop- 
erty, of the half of nondedicated alley that was 
in residential zone was a commercial use in the 
residential zone, in violation of city zoning ordi- 
nance prohibiting an accessory use on a proper- 
ty in a more restrictive zone. 

Teachers Ins. & Annuity Assn. v. Furlotti, 

83 Cal.Rptr.2d 455, 70 Cal.App.4th 1487. 


Declaration of reciprocal easement (DRE) 
for service access to properties in residential 
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and commercial zones violated municipal zon- 
ing code’s prohibition of accessory use on a 
property in a more restrictive zone, to the extent 
the DRE purported to grant commercial proper- 
ty owner the right to use residentially-zoned 
half of nondedicated alley for commercial pur- 
poses, and thus, commercial property owner 
could not rely on the DRE as authority for its 
commercial use in the residential zone. 
Teachers Ins. & Annuity Assn. v. Furlotti, 
83 Cal.Rptr.2d 455, 70 Cal.App.4th 1487. 


For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 


303-305. 


Library references 
C.J.S. Zoning and Land Planning. 


304. Residence, accessory uses. 
€=306. —— Home occupations. 


Cal.App. 6 Dist. 1992. Office work per- 
formed at home in connection with recreational 
camp elsewhere violated ordinance prohibiting 
commercial use of residence, despite contention 
that activities did not adversely impact neigh- 
borhood, and thus did not violate spirit of 
ordinance; limit on home occupations was in- 
tended to protect residential character of neigh- 
borhood. 

City of Los Altos v. Barnes, 5 Cal.Rptr.2d 

77, 3 Cal.App.4th 1193, review denied. 


€=307. Accessory buildings. 


Library references 
C.J.S. Zoning and Land Planning § 152. 


307.1. —— In general. 


Cal.App. 1 Dist. 1961. Sides of tennis 
court constituted “‘structures’’ within zoning or- 
dinance requiring all accessory structures to be 
located in rear of residential dwellings. 

Town of Atherton v. Templeton, 17 Cal. 

Rptr. 680, 198 Cal.App.2d 146. 


Even if application of ordinance prohibiting 
accessory structures in front yards to particular 
front yard on which tennis court had been built 
would result in no benefit to general welfare, 
tennis court must be removed where ordinance 
as a whole was constitutional. 

Town of Atherton v. Templeton, 17 Cal. 

Rptr. 680, 198 Cal.App.2d 146. 


308. —— Garages. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


VI. NONCONFORMING USES. 


€=321. In general. 


Library references 
C.J.S. Zoning and Land Planning 8§ 154, 
155, 157-159. 


Cal. 1971. Although reasonable noncon- 
forming use of property of substandard size 
creating no public nuisance forecloses applica- 
tion of subsequently enacted zoning ordinance 
increasing minimum lot size, land which has 
not been used for building purposes would not 
create a nonconforming use. 

Hill v. City of Manhattan Beach, 491 P.2d 

369, 98 Cal.Rptr. 785, 6 Cal.3d 279. 


Cal. 1954. Zoning legislation looks to fu- 
ture in regulating district development and 
eventual liquidation of nonconforming uses 
within prescribed period commensurate with 
investment involved. 

Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


Cal. 1953. The rights of users of property 
as those rights existed at time of adoption of 
zoning ordinance will be protected. 

Edmonds v. Los Angeles County, 255 P.2d 

772, 40 Cal.2d 642. 


The spirit underlying county zoning ordi- 
nance which allowed continuance of particular 
existing use for prescribed period was to re- 
strict, rather than to increase, nonconforming 
uses. 

Edmonds v. Los Angeles County, 255 P.2d 

772, 40 Cal.2d 642. 


Cal. 1951. An existing lawful use of land 
when zoning ordinance becomes effective can- 
not be prohibited thereby, if such use is not a 
public nuisance. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 


Cal.App. 1 Dist. 1991. “Nonconforming 
use” is one which lawfully exists prior to effec- 
tive date of zoning restrictions and which con- 
tinues thereafter in nonconformity with ordi- 
nance. 

County of Sonoma vy. Rex, 282 Cal.Rptr. 

796, 231 Cal.App.3d 1289. 


Cal.App. 2 Dist. 1985. In context of land 
use, property owner acquires property right to 
continue a use actually instituted notwithstand- 
ing intervening change in law that would other- 
wise preclude it. West’s Ann.Cal.Pub.Res.Code 
§ 30608. 

Whaler’s Village Club v. California Coastal 

Com., 220 Cal.Rptr. 2, 173 Cal.App.3d 
240, appeal dismissed, certiorari denied 
lOGgeSiCtz 1962.04 76. U,Sy Bil ie 90 
L.Ed.2d 648. 
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Cal.App. 2 Dist. 1958. A “nonconforming 
use” is a lawful use existing on effective date of 
zoning restrictions and continuing since that 
time in nonconformance to the ordinance. 

McCaslin v. City of Monterey Park, 329 

P.2d 522, 163 Cal.App.2d 339. 


Cal.App. 2 Dist. 1956. Where property of 
plaintiffs on which industrial operations were 
carried on as permitted as a nonconforming use 
to a zoning ordinance, was immediately adja- 
cent to an industrial zone and in the immediate 
future, there would be a large industrial estab- 
lishment in the zone adjoining the property, 
zoning ordinance if construed to deny plaintiffs, 
a right to continue the present industrial use of 
their property, would be arbitrary and unrea- 
sonable. 

Endara v. City of Culver City, 294 P.2d 

1003, 140 Cal.App.2d 33. 


Cal.App. 2 Dist. 1954. A “nonconforming 
use”’ is a lawful use existing on effective date of 
zoning restrictions and continuing since that 
time in nonconformance to the ordinance. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Zoning ordinances do not contemplate that 
pre-existing nonconforming uses are to be per- 
petual. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


City zoning ordinance requiring discontinu- 
ance of nonconforming uses of land in city 
within five year period and discontinuance of 
nonconforming commercial and industrial uses 
of residential buildings in residential zones 
within the same five year period, was a constitu- 
tional exercise of the police power insofar as it 
required discontinuance of wholesale and retail 
plumbing business, which had been established 
prior to enactment of ordinance, in residence 
district, and was not clearly arbitrary or unrea- 
sonable, and did not constitutionally impair 
property rights of owners. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Cal.App. 2 Dist. 1953. The county zoning 
ordinances should not be interpreted or applied 
to deprive owner of his original right, but such 
right may be determined if it is determined that 
its continued exercise would be detrimental to 
public health or safety or would constitute a 
nuisance. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


Cal.App. 4 Dist. 1999. Generally, govern- 
mental entities do not apply newly enacted 
zoning ordinances to close businesses lawfully 


operating at the time those ordinances became 
effective. 
Bauer v. City of San Diego, 89 Cal.Rptr.2d 
795, 75 Cal.App.4th 1281. 


Generally, the determination whether an 
existing legal nonconforming use should contin- 
ue to be allowed under grandfathered provi- 
sions involves mixed questions of law and fact. 

Bauer v. City of San Diego, 89 Cal.Rptr.2d 

795, 75 Cal.App.4th 1281. 


The circumstances permitting an existing 
business operating as a legal nonconforming 
use to retain grandfathered status are construed 
narrowly. 

Bauer v. City of San Diego, 89 Cal.Rptr.2d 

795, 75 Cal.App.4th 1281. 


Cal.App. 4 Dist. 1987. Under the ‘‘vested 
rights doctrine,” a property owner acquires a 
vested right to continue a use actually instituted 
notwithstanding an intervening change in the 
law that would otherwise preclude it; or, simi- 
larly, the owner acquires a vested right to the 
use if the government represents that use is 
legal, and the owner, in reliance thereon, mate- 
rially changes position. 

San Marcos Mobilehome Park Owners’ 

Assn. v. City of San Marcos, 238 Cal.Rptr. 
290, 192 Cal.App.3d 1492, review denied. 


Cal.App. 4 Dist. 1960. In determining 
whether a nonconforming use is the same be- 
fore as after the application of a zoning ordi- 
nance, each case must stand on its own facts. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


Cal.App. 4 Dist. 1959. A “nonconforming 
use’’ is a use of property that was in effect prior 
to enactment of zoning ordinance, and such a 
use, although prohibited, may be permitted if 
shown that it is not a menace to the health, 
welfare and safety of the public. 

Tustin Heights Ass’n v. Board of Sup’rs of 

Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


Cal.App. 4 Dist. 1956. Where the city of 
La Mesa, in order to effect a comprehensive 
zoning plan which would permit only a residen- 
tial use of defendants’ land during an interim 
period awaiting creation of a civic center there- 
on, by an ordinance, required defendants within 
five years to liquidate their investment in a 
planing mill which had an estimated remaining 
twenty-one years of economic life, and such 
property was bordered on one side by a railroad 
track and on three sides by industrial and com- 
mercial businesses, ordinance requiring such 
liquidation under such circumstances was un- 
reasonable and arbitrary. 
City of La Mesa v. Tweed & Gambrell 
Planing Mill, 304 P.2d 803, 146 Cal. 
App.2d 762. 
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Cal.App. 4 Dist. 1953. Provisions for con- 
tinuation of a nonconforming use are inserted 
in zoning ordinances, because of the injustice 
and doubtful constitutionality of compelling im- 
mediate discontinuance of the nonconforming 
use and courts have always strictly construed 
such provisions. 

Orange County v. Goldring, 263 P.2d 321, 

121 Cal.App.2d 442. 


Law Rev. 1975. A suggested means of de- 
termining the proper amortization period for 
nonconforming structures. 

27 Stan.L.Rev. 1325. 

Law Rev. 1966. Elimination of noncon- 
forming uses. 

14 U.C.L.A.Law R. 354. 


Law Rev. 1962. A nonconforming use is a 
lawful use existing on day zoning restriction 
becomes effective and continues since that time 
in nonconformity with the ordinance. 

SDC ILA, WL, 

Law Rev. 1955. The elimination of non- 
conforming uses. 

7 Stan.L.R. 415. 


322. Particular uses or structures as noncon- 
forming. 


Library references 


C.J.S. Zoning and Land Planning §§ 154— 
(Sls Mo0: 


Cal. 1996. Places mining and rock quarry- 
ing operations were part of single use of proper- 
ty for the production of aggregate, for purposes 
of determining extent of landowner’s rights to 
pursue nonconforming use, where nonconform- 
ing use of the property had always been aggre- 
gate production business, of which mining for 
the components was an aspect. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Cal.App. 4 Dist. 1960. Where use of prop- 
erty zoned agricultural for operation of a rock 
crusher was not substantially similar to its use 
for a sand pit and premixing plant, and opera- 
tion of a rock-crushing plant on site of a pre- 
mixing plant, or even operation of a rock- 
crushing plant at another site, was not an inte- 
gral part of a concrete ready-mix business, op- 
eration of rock-crushing plant upon property 
was not a part of nonconforming use as ready- 
mix plant and sand and gravel pit to which 
property was put at time zoning ordinance was 
extended to include property. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


€=323. Existence of use in general. 


Library references 
C.J.S. Zoning and Land Planning § 160. 


Cal.App. 1 Dist. 1991. Roomer-boarder 
provision in family exemption to zoning require- 
ments referred to tenancy for longer periods 
than one- or two-night stay of guests at bed and 
breakfast inn, and, thus, property owners’ use of 
property as bed and breakfast inn was not a 
nonconforming use in existence before the effec- 
tive date of zoning restriction on bed and break- 
fasts. 

County of Sonoma v. Rex, 282 Cal.Rptr. 

796, 231 Cal.App.3d 1289. 


Cal.App. 1 Dist. 1989. Property owner 
seeking to establish nonconforming use of third- 
dwelling unit on property zoned for single- 
dwelling use had burden to show that use 
preexisted municipal planning code, notwith- 
standing significant lapse of time since code 
was adopted. 

City and County of San Francisco v. Board 

of Permit Appeals, 255 Cal.Rptr. 307, 207 
Cal.App.3d 1099. 


Cal.App. 2 Dist. 1980. Corporation which 
acquired existing motion picture theater that 
had exhibited ‘‘family’’ films in the past did not 
acquire a vested right to show “‘adult’’ films in 
the theater so as to come within city zoning 
ordinance exemption for existing nonconform- 
ing uses where the theater was in fact closed for 
remodeling when the corporation obtained its 
business license and did not open again until 
well after the effective date of new city zoning 
ordinance which created category ‘‘adult enter- 
tainment business’’ and prohibited the establish- 
ment of such a business in certain locations. 

Walnut Properties, Inc. v. City Council, 161 

Cal.Rptr. 411, 100 Cal.App.3d 1018, cer- 
tiorari denied 101 S.Ct. 109, 449 U.S. 
836, 66 L.Ed.2d 42. 


Cal.App. 3 Dist. 1958. Where plat of land 
purchased by membership cemetery corpora- 
tion for purpose of establishing a cemetery and 
written declaration dedicating such land exclu- 
sively to cemetery purposes had not been filed 
for record in county recorder’s office prior to 
enactment of interim zoning ordinance by coun- 
ty to maintain the status quo for area including 
such land or prior to subsequent enactment of 
permanent zoning ordinance, requiring a use 
permit for use of such land for cemetery pur- 
poses, a pre-existing or otherwise legally recog- 
nized cemetery had not been established, 
though cemetery corporation had acquired pos- 
session of land under contract to purchase and 
had recorded, pursuant to statute, its declara- 
tion of intention to use such land for cemetery 
purposes prior to enactment of either zoning 
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ordinance. West's Ann.Health & Safety Code, 
§§ 8525, 8526, 8550, 8551, 8553. 
Christian Service Soc. v. Butte County, 326 
P.2d 532, 161 Cal.App.2d 280. 


Atty.Gen. 1964. Neither a record of survey 
nor a final subdivision map filed prior to enact- 
ment of a zoning ordinance creates lots which 
must be permitted to be used as building sites if 
such lots contain less acreage than required by 
the current zoning ordinance, where the lots 
were not in use as building sites as of date of 
enactment of the current zoning ordinance, and 
where the owner of the lots owned or thereafter 
acquired contiguous land which can be used to 
make such lots conform with the current zoning 
standards. Bus. & Prof.Code, § 11500 et seq. 

63-223, 43 Op.Atty.Gen. 144. 


324. Contemplated or intended use. 


Library references 
C.J.S. Zoning and Land Planning § 161. 


Cal. 1951. The fact that owner of land in 
area zoned by ordinance for residential pur- 
poses contemplated maximum commercial use 
of land before passage of ordinance is immateri- 
al in determining whether he may make such 
use of land after adoption of ordinance. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 


Cal.App. 1 Dist. 1964. Activity of owner in 
using his property at time it becomes subject to 
zoning ordinance and not his plans regarding 
its future use determines scope of nonconform- 
ing use excepted from restrictions imposed by 
the ordinance. 

Anderson v. City Council of City of Pleasant 

Hill, 40 Cal.Rptr. 41, 229 Cal.App.2d 79. 


Property owners did not acquire vested 
right as against future zoning to erect service 
station on property merely by purchasing it in 
reliance on existing zoning and thereafter mak- 
ing certain endeavors to develop it for service 
station use prior to date upon which they unsuc- 
cessfully sought building permit. 

Anderson v. City Council of City of Pleasant 

Hill, 40 Cal.Rptr. 41, 229 Cal.App.2d 79. 


Cal.App. 2 Dist. 1966. Even though prop- 
erty owner had vested right under grading per- 
mit to complete grading of property for con- 
struction of high rise apartment complex, owner 
did not acquire vested right as against future 
zoning to construct apartment complex on 
property merely by proceeding with precon- 
struction work in reliance on city’s permissive 
actions and authorizations, including existing 
zoning and thereafter making certain endeavors 
to develop it for apartment use prior to date 


upon which owner unsuccessfully sought build- 
ing permit, 

Spindler Realty Corp. v. Monning, 53 Cal. 
Rptr. 7, 243 Cal.App.2d 255, certiorari 
denied 87) (S:Cty 515, meson Uiom o7 Dri 
L.Ed.2d 437. 


Activity of owner in using his property at 
time it becomes subject to zoning ordinance and 
not his plans regarding his future use deter- 
mines scope of nonconforming use excepted 
from restrictions imposed by the ordinance. 

Spindler Realty Corp. v. Monning, 53 Cal. 

Rptr. 7, 243 Cal.App.2d 255, certiorari 
rakevankerel’ {eh7/ SClns SulSy, esis) WIS, y's, 119/ 
L.Ed.2d 437. 


Cal.App. 4 Dist. 1960. Where county ordi- 
nance took cognizance of existing uses of peti- 
tioners’ property for sand pit and premix con- 
crete business at time agricultural zone was 
extended to that property and ordinance did not 
restrict use thereof to agricultural purposes but 
permitted operation of sand pit and premixing 
plant thereon under nonconforming use provi- 
sions, application of ordinance to that property 
was not unreasonable, arbitrary or confiscatory, 
even though it prevented use of property for 
rock-crushing plant constructed thereafter. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


Activity of owner in use of his property at 
time it becomes subject to zoning ordinance and 
not his plans regarding future use of that prop- 
erty determines scope of nonconforming use 
excepted from restrictions imposed by ordi- 
nance. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


325. Building or use in course of construc- 
tion. 


Library references 
C.J.S. Zoning and Land Planning § 162. 


Cal. 1967. City ordinance providing that 
any building for which permit has been lawfully 
granted prior to effective date of amendment to 
city planning code may be completed and used 
in accordance with approved plans, provided 
that construction is started and diligently prose- 
cuted to completion, is applicable only where 
such permit has attained finality in administra- 
tive process. 

Russian Hill Imp. Ass'n v. Board of Permit 

Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


“Lawful granting” within ordinance provid- 
ing that any building or use for which permit 
has been lawfully granted prior to effective date 
of amendment to city planning code may be 
completed and used in accordance with ap- 
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proved plans, provided that construction has 
started and been diligently prosecuted to com- 
pletion, requires that an action must confer 
fixed right, not subject to divestment pursuant 
to future legislation. 
Russian Hill Imp. Ass’n v. Board of Permit 
Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


Where appeal from permit bureau's issu- 
ance of building permit for apartment house 
was pending with Board of Permit Appeals at 
time ordinance was passed which rendered 
buildings of height of proposed apartment 
house unlawful, permit was not “lawfully grant- 
ed’’ within ordinance providing that any build- 
ing for which permit has been lawfully granted 
prior to effective date of amendment to city 
planning code may be completed and used in 
accordance with approved plans, provided con- 
struction is started and diligently prosecuted to 
completion so as to allow completion of build- 
ing. 
Russian Hill Imp. Ass’n v. Board of Permit 
Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


Cal. 1951. A landowner legally undertak- 
ing construction of building on land before 
effective date of zoning ordinance may complete 
building and use it for purpose designed after 
such date. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 


A landowner, expending substantial sum 
under permit to construct building on land for 
certain use, cannot be deprived of right to 
complete construction thereof and make autho- 
rized use of premises by subsequent zoning 
ordinance. 

San Diego County v. McClurken, 234 P.2d 

OVD, ail (Cal AXel (teres. 


Cal.App. 2 Dist. 1978. In light of time re- 
quired to work out details of zoning plan, party 
seeking to evade the operation thereof should 
not be permitted, during the period of the plan's 
incubation, to enter on a course of construction 
which might progress so far as to defeat in 
whole or in part the ultimate execution of the 
plan. 

Carty v. City of Ojai, 143 Cal.Rptr. 506, 77 

Cal.App.3d 329. 


Cal.App. 2 Dist. 1966. Property owner's 
commencement of grading of property for con- 
struction of high rise apartment complex prior 
to enactment of zoning ordinance did not give 
owner nonconforming use excepted from re- 
striction by the ordinance even though grading 


would be suitable only for apartment construc- 
tion. 

Spindler Realty Corp. v. Monning, 53 Cal. 
Rptr. 7, 243 Cal.App.2d 255, certiorari 
denied! 87 1S. Crusis. 385 ULSs Ove kd 
L.Ed.2d 437. 


Atty.Gen. 1992. Current alterations and 
additions made to structures that were in exis- 
tence prior to May 4, 1975, are not subject to 
the seismic safety requirements of the Alquist- 
Priolo Special Studies Zone Act. West's Ann. 
Cal.Pub.Res.Code 88 2621.5, 2621.8. 

75 Op.Atty.Gen. 36, Feb. 27, 1992. 


326. Unlawful use. 


Library references 
C.J.S. Zoning and Land Planning § 164. 


Cal.App. 1 Dist. 1967. Where bus was 
adapted to use as restaurant and was connected 
to owner’s home by utilities prior to enactment 
of zoning ordinance but connection work was 
done without compliance with ordinances, use 
was not lawful and did not constitute valid 
nonconforming use. 

Melton v. City of San Pablo, 61 Cal.Rptr. 

29, 252 Cal.App.2d 794. 


Cal.App. 2 Dist. 1960. Actions of landown- 
er in proceeding without permit to excavate, 
drill well and to erect storage tank, in contem- 
plation of erecting trailer park and gasoline 
station on premises did not render doctrine of 
nonconforming use applicable, since doctrine 
could not be invoked for prior nonconforming 
use founded upon owner's illegal acts. 

Mang v. Santa Barbara County, 5 Cal.Rptr. 

724, 182 Cal.App.2d 93. 


Doctrine of pre-existing nonconforming use 
is not applicable where prior nonconforming 
use was founded upon owner's illegal acts 
which are the result of owner's actions in viola- 
tion of duly enacted ordinances. 

Mang v. Santa Barbara County, 5 Cal.Rptr. 

724, 182 Cal.App.2d 93. 


S327. Continuance or change of use in gener- 
al. 


Library references 


C.J.S. Zoning and Land Planning §§ 158, 
165. 


Cal. 1971. A “nonconforming use’ is a 
lawful use existing on effective date of zoning 
restriction and continually since that time in 
nonconformance to ordinance. 

Hill v. City of Manhattan Beach, 491 P.2d 

369, 98 Cal.Rptr. 785, 6 Cal.3d 279. 


Cal. 1953. A continued nonconforming 
use must be similar to the use existing at the 
time the zoning ordinance became effective, and 
in determining whether the nonconforming use 
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was the same before and after passage of zoning 
ordinance, each case must stand on its own 
facts. 
Edmonds vy. Los Angeles County, 255 P.2d 
772, 40 Cal.2d 642. 


Cal. 1951. Continuance of existing non- 
conforming use of land at time of passage of 
zoning ordinance, as authorized thereby, is con- 
tinuance of same use, not some other kind of 
use. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 


Cal.App. 1 Dist. 2000. City’s prior certifi- 
cation of specified number of rooms in hotel as 
tourist units made tourist rental of those units a 
lawful use which existed prior to adoption of 
new zoning code, so that continued use of 
rooms as tourist units was a permitted condi- 
tional use under zoning code, even though 
rooms had not actually been used for tourist 
purposes prior to adoption of code. 

Tenderloin Housing Clinic, Inc. v. Astoria 
Hotel, Inc., 98 Cal.Rptr.2d 924, 83 Cal. 
App.4th 139, opinion modified on denial 
of rehearing, and review denied. 


Cal.App. 1 Dist. 1967. Party claiming non- 
conforming use has burden of proof to establish 
lawful and continuing existence of use at time of 
enactment of ordinance. 

Melton v. City of San Pablo, 61 Cal.Rptr. 

29, 252 Cal.App.2d 794. 


Cal.App. 1 Dist. 1965. City council's inter- 
pretation of zoning ordinance, which provided 
that if at any time a building, exempted as 
nonconforming use, was destroyed to extent of 
more than 75% of its assessed value it would 
lose its nonconforming use status, so that land- 
owner's building, which had suffered damage 
equal to 16.8% of its estimated value, lost its 
nonconforming use status was unreasonable, 
arbitrary and confiscatory. 

O’Mara v. Council of City of Newark, 48 

Cal.Rptr. 208, 238 Cal.App.2d 836. 


To require an owner to abandon lawful 
existing nonconforming use of his building 
whenever accidental damage to it exceeds 
18.75% of its actual value is unreasonable and 
arbitrary and does not constitute valid exercise 
of police power. 

O’Mara v. Council of City of Newark, 48 

Cal.Rptr. 208, 238 Cal.App.2d 836. 


Use of term “‘assessed value” in zoning 
ordinance, which provided that if at any time a 
building, exempted as nonconforming use, was 
destroyed to extent of more than 75% of its 
assessed value it would lose its nonconforming 
use status, instead of actual or market value is 
permissible. 

O’Mara v. Council of City of Newark, 48 

Cal.Rptr. 208, 238 Cal.App.2d 836. 


Where standard used to determine propor- 
tionate amount of damage done to building by 
fire was ratio between assessor's valuation of 
building prior to fire and his valuation made 
thereafter, respective before and after assess- 
ments of $400 and $200, made on landowner’s 
building which suffered fire damage, failed to 
show destruction of building to extent of more 
than 75% of assessed value thereof so as to 
terminate building's nonconforming use status. 

O’Mara v. Council of City of Newark, 48 

Cal.Rptr. 208, 238 Cal.App.2d 836. 


Cal.App. 1 Dist. 1962. Changes or addi- 
tions to an existing nonconforming use are not 
protected, nor are changes or additions which 
enlarge or tend to make nonconforming use 
more permanent. 

City of Los Altos v. Silvey, 24 Cal.Rptr. 200, 

206 Cal.App.2d 606. 


A nonconforming use of certain premises 
could not be continued following a change in 
use of the premises from that in existence at 
time of adoption of zoning ordinance, even if 
the subsequent use was less noxious than origi- 
nal nonconforming use. 

City of Los Altos v. Silvey, 24 Cal.Rptr. 200, 

206 Cal.App.2d 606. 


In determining whether a nonconforming 
use is the same before as after application of a 
zoning ordinance, each case must stand on its 
own facts. 

City of Los Altos v. Silvey, 24 Cal.Rptr. 200, 

206 Cal.App.2d 606. 


Cal.App. 4 Dist. 1954. Generally, a contin- 
ued use of land, not in conformity with zoning 
ordinance, must be similar to use thereof when 
ordinance became effective, to be permitted, 
and whether nonconforming use was same be- 
fore and after passage of ordinance is usually a 
fact question for trial court. 

People v. Johnson, 277 P.2d 45, 129 Cal. 

App.2d 1. 


328. Particular cases as involving change of 
use. 


Library references 
C.J.S. Zoning and Land Planning § 166. 


Cal. 1951. Erection of new permanent 
gasoline storage tanks on land placed by county 
zoning ordinance in residential district for use 
as incident to use of service station on adjoining 
land zoned for retail business constituted not 
merely expansion of nonconforming use of land 
in residential district for storage of fuels to be 
consumed in supplying power as incident to 
industrial use thereof at time of passage of 
ordinance, but a new nonconforming use where 
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owners never conducted service station on 
premises until after adoption of ordinance. 
San Diego County v. McClurken, 234 P.2d 
972, 37 Cal.2d 683. 


Cal.App. 1 Dist. 1953. Premises which had 
been used for small scale storage of sand and 
gravel and cement prior to enactment of county 
zoning ordinance classifying premises as gener- 
al commercial district and permitting manufac- 
ture or processing of cement in heavy industrial 
districts and continuance of established noncon- 
forming uses could not be industrially used after 
enactment of ordinance for making ready mixed 
or transit mixed cement on any theory that 
prior use was an industrial use which could be 
continued as a prior nonconforming use. 

Markey v. Danville Warehouse & Lumber, 

Incy2oo PY dno Mio CalkApp 2 diule 


Cal.App. 4 Dist. 1960. Where premixing 
plant had been operated before zoning ordi- 
nance prohibiting such use had been extended 
to include property upon which premixing plant 
was located, nonconforming use protected by 
constitutional guaranties was limited to use as it 
existed at time of adoption of zoning ordinance, 
and such guaranties did not apply to rock- 
crushing plant built after zoning ordinance 
went into effect. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


€=329. Enlargement or extension of use. 
Library references 
C.J.S. Zoning and Land Planning § 167. 


€=329.1. —— In general. 


Cal. 1996. Court should follow strict poli- 
cy against extension or expansion of noncon- 
forming uses, and that policy applies to at- 
tempts to continue nonconforming uses which 
have ceased operation. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Zoning ordinance prohibiting enlargement 
or intensification of nonconforming use did not 
prohibit gradual and natural increase of lawful, 
nonconforming use of property, including quar- 
ry property. Nevada County, Cal., Land Use 
and Development Code, Art. 29, § L-II, 29.2(A). 

Hansen Brothers Enterprises, Inc. v. Board 

of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Surface Mining and Reclamation Act 
(SMARA) application form filed by mining com- 
pany was not designed for and, alone, was not 
adequate basis upon which to decide, question 
of whether company’s intended mining opera- 
tions following adoption of restrictive ordinance 


were impermissible expansion or intensification 
of use of the land. West’s Ann.Cal.Pub.Res. 
Code §§ 2770, 2776. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Cal. 1953. The spirit underlying county 
zoning ordinance which allowed continuance of 
particular existing use for prescribed period 
was to restrict, rather than to increase, noncon- 
forming uses. 

Edmonds v. Los Angeles County, 255 P.2d 

772, 40 Cal.2d 642. 


Enlargement of trailer court, which had 
consisted of 20 trailers at time county area was 
zoned for residential purposes, to accommodate 
30 more trailers, was a different use of the 
property from that contemplated by ordinance 
which allowed continuance of particular exist- 
ing use for prescribed period. 

Edmonds v. Los Angeles County, 255 P.2d 

772, 40 Cal.2d 642. 


Alleged fact that public welfare would not 
be endangered by added number of trailers on 
property being used for trailer court as noncon- 
forming use was without significance in deter- 
mining whether such addition would make the 
use different from that existing at time county 
ordinance became effective. 

Edmonds v. Los Angeles County, 255 P.2d 

772, 40 Cal.2d 642. 


Where county zoning ordinance prohibited 
increase in number of trailers on property being 
used for trailer court and prohibited any in- 
crease in size of buildings on the property, 
trailer court operators, in absence of exception, 
could not construct additional sanitary facilities. 

Edmonds v. Los Angeles County, 255 P.2d 

772, 40 Cal.2d 642. 


Cal. 1951. The courts generally follow 
strict policy against extension or enlargement of 
land uses not in conformity with zoning ordi- 
nances. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 


A landowner'’s intention to expand business 
conducted by him on land gives him no right to 
expand use thereof not in conformity with zon- 
ing ordinance. 

San Diego County v. McClurken, 234 P.2d 

O72, S71 iGal 2dvoces 


Cal.App. 1 Dist. 1962. Changes or addi- 
tions to an existing nonconforming use are not 
protected, nor aré changes or additions which 
enlarge or tend to make nonconforming use 
more permanent. 

City of Los Altos v. Silvey, 24 Cal.Rptr. 200, 

206 Cal.App.2d 606. 
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Cal.App. 1 Dist. 1956. Sale of distilled 
spirits would constitute an extension and en- 
largement, of nonconforming use involving sale 
of wine and beer, within prohibition of zoning 
ordinance. West’s Ann.Bus. & Prof.Code, 
§ 23790. 

Town Council of Town of Los Gatos v. State 

Bd. of Equalization, 296 P.2d 909, 141 
Cal.App.2d 344. 


Cal.App. 1 Dist. 1952. Courts follow a 
strict policy against the extension or enlarge- 
ment of nonconforming uses found within an 
area properly zoned by municipality. 

Dienelt v. Monterey County, 247 P.2d 925, 

113 Cal.App.2d 128. 


Cal.App. 2 Dist. 1953. Although existing 
uses are protected by granting of automatic 
exceptions for purpose of preserving to owner, 
property he had at time it became zoned, owner 
may not enlarge his right except in manner 
prescribed by county zoning ordinance. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


Cal.App. 4 Dist. 1992. Generally, there is 
no legal right to expand nonconforming use. 
Goat Hill Tavern v. City of Costa Mesa, 8 
Cal.Rptr.2d 385, 6 Cal.App.4th 1519, re- 

view denied. 


Cal.App. 4 Dist. 1963. Landowner, who 
had maintained dairy farm as non-conforming 
use on date of adoption of city zoning ordinance 
and who had leased land to tenant who had 
extended non-conforming use during term of 
lease, was entitled to keep number of cattle and 
maintain land according to non-conforming use 
as it originally existed. 

City of Fontana v. Atkinson, 28 Cal.Rptr. 

25, 212 Cal.App.2d 499. 


Cal.App. 4 Dist. 1953. | Where disputed 
area was open field which, on occasions, had 
been used for feeding of 35 to 50 cattle, but 
after passage of county zoning ordinance defen- 
dant constructed permanent feed pens through- 
out area and fed 200 to 300 cattle, such use, 
except quartering 35 to 50 cattle, constituted 
departure from established use and violated 
ordinance. 

Orange County v. Goldring, 263 P.2d 321, 

121 Cal.App.2d 442. 


330, —— Area of use. 


Cal. 1996. When continuance of existing 
use is permitted by zoning ordinance, continued 
nonconforming use must be similar to use exist- 
ing at time ordinance became effect; intensifi- 
cation or expansion of existing nonconforming 


use or moving operation to another location on 
the property is not permitted. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


When mining or quarrying operation is 
lawful nonconforming use, progression of min- 
ing or quarrying activity to other areas of prop- 
erty is not necessarily prohibited expansion or 
change of location of nonconforming use; when 
there is objective evidence of owner’s intent to 
expand mining operation and that intent existed 
at time of zoning change, use may expand into 
contemplated area. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Under ‘diminishing asset doctrine,’ quar- 
rying, as nonconforming use, cannot be limited 
to land actually excavated at time of enactment 
of restrictive ordinance, as to do so would, in 
effect, deprive landowner of his use of property 
as a quarry. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Right to expand mining or quarrying opera- 
tions on property is limited by extent that par- 
ticular material is being excavated when zoning 
law became effective. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Lawful nonconforming use may not be ex- 
tended to adjacent property acquired after zon- 
ing change went into effect except to extent that 
transferors of property themselves had vested 
right to engage in that nonconforming use on 
the transferred property. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Even when multiple parcels are in the same 
ownership at time that zoning law renders min- 
ing use nonconforming, extension of use into 
parcels not being mined at that time is allowed 
only if parcels have been part of mining opera- 
tion. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 

Property which county conceded was being 

used by mining company in its business at the 
time of adoption of zoning ordinance was in- 
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cluded in the area over which the mining com- 
pany’s aggregate mining rights vested. 

Hansen Brothers Enterprises, Inc. v. Board 

of Supervisors, 907 P.2d 1324, 48 Cal. 

Rptr.2d 778, 12 Cal.4th 533, rehearing 


denied. 
¢=331. —— Increase in amount or intensity of 
use. 
Cal. 1996. When continuance of existing 


use is permitted by zoning ordinance, continued 
nonconforming use must be similar to use exist- 
ing at time ordinance became effect; intensifi- 
cation or expansion of existing nonconforming 
use or moving operation to another location on 
the property is not permitted. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Cal.App. 4 Dist. 1963. City could legally 
prohibit defendant landowners from enlarging 
or extending non-conforming use of area, which 
was being used as dairy farm at time of adop- 
tion of original zoning ordinance, and could 
further prohibit landowners from increasing 
herd to a greater number than that which was 
being then maintained thereon. 

City of Fontana v. Atkinson, 28 Cal.Rptr. 

25, 212 Cal.App.2d 499. 


Cal.App. 4 Dist. 1953. Where _ disputed 
area was open field which, on occasions, had 
been used for feeding of 35 to 50 cattle, but 
after passage of county zoning ordinance defen- 
dant constructed permanent feed pens through- 
out area and fed 200 to 300 cattle, such use, 
except quartering 35 to 50 cattle, constituted 
departure from established use and violated 
ordinance. 

Orange County v. Goldring, 263 P.2d 321, 

121 Cal.App.2d 442. 


€=332. Use of new instrumentalities. 


Library references 
C.J.S. Zoning and Land Planning § 170. 


Cal.App. 2 Dist. 1956. The adoption of 
more modern instrumentalities suitable in car- 
rying on a business did not work a change of 
use within a zoning ordinance permitting a 
nonconforming use under certain conditions. 

Endara v. City of Culver City, 294 P.2d 

1003, 140 Cal.App.2d 33. 


Cal.App. 4 Dist. 1960. Where operators of 
premixed concrete plant did not commence in- 
stallation of rock crusher on their property until 
almost two years after installation of premixing 
plant and a year after zoning ordinance prohib- 
iting rock-crushing plant became effective, use 
of site for rock-crushing plant was a new activi- 
ty and operators were not entitled to have their 


use of site for rock-crushing plant considered as 
a part of nonconforming use existent at time 
property became subject to ordinance, even 
though they had purchased rock crusher and 
had made plans for its installation prior to that 
time. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


€=333. Repair, alteration or reconstruction of 
buildings or structures. 


Library references 
C.J.S. Zoning and Land Planning § 171. 


333.1. —— In general. 


Cal. 1953. A nonconforming use does not 
entitle owner of property to increase size of his 
permanent building. 

Edmonds v. Los Angeles County, 255 P.2d 

772, 40 Cal.2d 642. 


Cal. 1951. Permanent new gasoline stor- 
age tanks, erected on land placed in residential 
district by county zoning ordinance, authorizing 
continuance of existing lawful use of building at 
time of passage of ordinance, though not in 
conformity with its provisions, and extension of 
such use throughout building, if no structural 
alterations, except those required by law or 
ordinance, are made therein, were “‘buildings’”’ 
within ordinance. 

San Diego County v. McClurken, 234 P.2d 

O72; Si. Call 2d:683: 


A provision of county zoning ordinance that 
existing lawful use of building at time of pas- 
sage of ordinance may be extended throughout 
building, if no structural alterations, except 
those required by law or ordinance, are made 
therein, does not preclude ordinary routine re- 
pair and maintenance of existing buildings, but 
precludes erection of new buildings. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 


Cal.App. 1 Dist. 1952. Where maintenance 
of plaintiff's resort business in residential area 
constituted a nonconforming use under zoning 
ordinance, construction by plaintiff of 1,560 
square feet of heated outdoor concrete floor 
space which was surrounded on three sides by 
wood and glass walls was an “enlargement” of 
nonconforming use in violation of the zoning 
ordinance. 

Dienelt v. Monterey County, 247 P.2d 925, 

113 Cal.App.2d 128. 


Cal.App. 2 Dist. 1953. Even if alterations 
demanded by State Department of Agriculture, 
which would not enlarge rights of operator of 
slaughterhouse and packing plant under the 
original exception, were such that the building 
would be “‘structurally altered’ within meaning 
of county zoning ordinance provision that no 
building existing at effective date of ordinance 
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which is devoted to use not permitted shall be 

enlarged, extended, reconstructed, built upon, 

or structurally altered unless use is changed to a 

permitted use, County Regional Planning Com- 

mission's approval of the alterations did not 

constitute a granting of a new exception. 
Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


It is not the purpose of the county zoning 
ordinance to disallow repairs or minor altera- 
tions in a building merely to hasten obsoles- 
cence or render it impossible to continue a 
permitted use, but ordinance does have general 
purpose to eventually end all nonconforming 
uses and to permit no improvements or rebuild- 
ing which would extend normal life of noncon- 
forming use. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


If alteration sought by owner in existing 
structure which is subject to county zoning 
ordinance is a minor one and is necessary to 
preserve owner's property right, which existed 
at time of zoning, denial of application would be 
contrary to fundamental principles of zoning 
law, but, if it should be determined that denial 
would not impair right to continue an existing 
use as preserved originally, owner would not be 
entitled to make the alterations as a matter of 
right. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


334. —— New buildings or structures. 


Cal. 1951. Erection on land of four new 
permanent gasoline storage tanks of double the 
size of largest of three old movable tanks, used 
on land by owners before passage of county 
zoning ordinance placing land in residential 
district, did not constitute mere continuance of 
previous nonconforming industrial use of land 
for intermittent storage of lumber, scrap metal 
and steel beams or use of such movable tanks, 
but constituted unwarranted enlargement of 
such use, even if new tanks were used to supply 
power for original industrial use. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 


Erection of new permanent gasoline stor- 
age tanks on land placed by county zoning 
ordinance in residential district for use as inci- 
dent to use of service station on adjoining land 
zoned for retail business constituted not merely 
expansion of nonconforming use of land in 
residential district for storage of fuels to be 
consumed in supplying power as incident to 
industrial use thereof at time of passage of 
ordinance, but a new nonconforming use where 


owners never conducted service station on 
premises until after adoption of ordinance. 
San Diego County v. McClurken, 234 P.2d 
972, 37 Cal.2d 683. 


Provisions of county zoning ordinance that 
lawful use of building existing at time of pas- 
sage of ordinance may be continued, though not 
in conformity with ordinance, and extended 
throughout building, if no structural alterations, 
except those required by law or ordinance, are 
made, prohibited construction of new perma- 
nent gasoline storage tanks on land placed in 
residential district by ordinance for use in con- 
nection with service station on adjacent land in 
retail district, even if tanks did not involve new 
nonconforming use of land on which erected. 

San Diego County v. McClurken, 234 P.2d 

STACEY ClSY. 


Permanent new gasoline storage tanks, 
erected on land placed in residential district by 
county zoning ordinance, authorizing continu- 
ance of existing lawful use of building at time of 
passage of ordinance, though not in conformity 
with its provisions, and extension of such use 
throughout building, if no structural alterations, 
except those required by law or ordinance, are 
made therein, were “buildings’’ within ordi- 
nance. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 
335. Restoration and repair of dam- 
aged or destroyed building. 


Cal.App. 2 Dist. 1994. For purpose of mu- 
nicipal code section which permits reconstruc- 
tion of nonconforming building damaged by fire 
if cost to repair does not exceed 50 percent of 
building’s “‘value’’ prior to fire, value is fair 
market value of structure at time of fire, rather 
than cost of replacing building. 

Manhattan Sepulveda, Ltd. v. City of Man- 

hattan Beach, 27 Cal.Rptr.2d 565, 22 
Cal.App.4th 865, review denied. 


Cal.App. 2 Dist. 1953. It is not the pur- 
pose of the county zoning ordinance to disallow 
repairs or minor alterations in a building mere- 
ly to hasten obsolescence or render it impossi- 
ble to continue a permitted use, but ordinance 
does have general purpose to eventually end all 
nonconforming uses and to permit no improve- 
ments or rebuilding which would extend normal 
life of nonconforming use. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


336. Discontinuance or abandonment. 


Library references 
C.J.S. Zoning and Land Planning §§ 158, 
163, 174. 
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€=336.1. —— In general. 


Cal. 1996. Nonuse is not a nonconforming 
use and reuse may be prohibited if nonconform- 
ing use has been voluntarily abandoned. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Cal. 1980. Zoning legislation may validly 
provide for eventual termination of noncon- 
forming use without compensation if it provides 
reasonable amortization period commensurate 
with investment involved, and determination of 
length of reasonable period of amortization is 
not merely matter of accounting, but the deter- 
mination instead involves process of weighing 
public gain to be derived from speedy removal 
of the nonconforming use against private loss 
which removal of use would entail. 

Metromedia, Inc. v. City of San Diego, 610 

P.2d 407, 164 Cal.Rptr. 510, 26 Cal.3d 
848, probable jurisdiction noted 101 S.Ct. 
265, 449 U.S. 897, 66 L.Ed.2d 127, re- 
versed 101 S.Ct. 2882, 453 U.S. 490, 69 
L.Ed.2d 800, on remand 649 P.2d 902, 
185 Cal.Rptr. 260, 32 Cal.3d 180, certio- 
rari denied 101 S.Ct. 3158, 453 U.S. 922, 
69 L.Ed.2d 1004. 


Cal. 1971. Enforced relinquishment of 
nonconforming use status is inequitable where 
no comparable facilities are available to meet 
zoning or tenant-occupancy requirements. 
West’s Ann.Const. art. 1, § 14; U.S.C.A.Const. 
Amend. 14. 

City of Los Angeles v. Wolfe, 491 P.2d 813, 

99 Cal.Rptr. 21, 6 Cal.3d 326. 


Cal. 1971. Reuse may be prohibited if 

nonconforming use is voluntarily abandoned. 

Hill v. City of Manhattan Beach, 491 P.2d 
369, 98 Cal.Rptr. 785, 6 Cal.3d 279. 


Cal.App. 1 Dist. 1974. County board of su- 
pervisors’ order of termination of nonconform- 
ing use was not conditioned upon planning 
department's making of a determination in con- 
junction with solid waste study as to the devel- 
opment of an area where the nonconforming 
user could be relocated within the county. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Where zoning ordinance allowed board of 
supervisors to order terminated a nonconform- 
ing use within a period to be specified in their 
order and allowed the board to require the user 
to terminate the use within one year if the 
nonconforming user had not made a substantial 
investment, the board of supervisors complied 
with the ordinance in ordering the termination 
of a nonconforming use within a one and a half- 


year period in the absence of a finding that the 
owner had made a substantial investment. 
People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 
App.3d 590. 


Cal.App. 1 Dist. 1962. Discontinuance 
forthwith of a nonconforming use which is not a 
nuisance and which existed when a zoning 
ordinance was adopted is a deprivation of prop- 
erty without due process, but nonconforming 
uses may be eliminated as rapidly as is consis- 
tent with the rights of the owners. 

City of Los Altos v. Silvey, 24 Cal.Rptr. 200, 

206 Cal.App.2d 606. 


Cal.App. 4 Dist. 1979. A city seeking to 
eliminate nonconforming uses may pursue two 
constitutionally equivalent alternatives: it can 
eliminate use immediately by payment of just 
compensation, or it can require removal of use 
without compensation following a reasonable 
amortization period; use of reasonable amorti- 
zation scheme does not constitute the taking of 
property, as it provides an equitable means of 
reconciliation of conflicting interests in satisfac- 
tion of due process requirements. 

United Business Com. v. City of San Diego, 

154 Cal.Rptr. 263, 91 Cal.App.3d 156. 


Ordinance’s amortization scheme must be 
reasonable in character and commensurate with 
investment involved; determination of length of 
reasonable period of amortization is not merely 
a matter of accounting but involves a process of 
weighing public gain to be derived from a 
speedy removal of nonconforming use against 
private loss which removal of use would entail. 

United Business Com. v. City of San Diego, 

154 Cal.Rptr. 263, 91 Cal.App.3d 156. 


Amortization period under “on-premises” 
sign ordinance, which provided that noncon- 
forming uses could remain in existence for 
nearly seven years and which further provided 
possibility of an extension of an additional three 
years by appeal, was not unreasonable on its 
face. 

United Business Com. v. City of San Diego, 

154 Cal.Rptr. 263, 91 Cal.App.3d 156. 


Law Rev. 1956. The elimination of the 
nonconforming use in California. 
Hastings L.J. 64. 


Law Rev. 1955. 
conforming uses. 
7 Stan.L.R. 415. 


The elimination of non- 


337. Cessation of use. 


Cal. 1996. Court should follow strict poli- 
cy against extension or expansion of noncon- 
forming uses, and that policy applies to at- 
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tempts to continue nonconforming uses which 
have ceased operation. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. r 


Term “discontinued” in zoning regulations 
dealing with nonconforming use is sometimes 
deemed to be synonymous with “abandoned,” 
and mere cessation of use does not constitute 
abandonment although duration of nonuse may 
be a factor in determining whether noncon- 
forming use has been abandoned. 

Hansen Brothers Enterprises, Inc. v. Board 
of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Fact that quarrying was discontinued for 
periods in excess of 180 days did not establish 
discontinuance of nonconforming use where 
nonconforming use was production of aggre- 
gate, which involved both quarrying and place 
for mining so that, where aggregate business 
itself had not been discontinued, landowners 
had not lost right to future quarrying on its 
property as necessary to its production of aggre- 
gate. Nevada County, Cal., Land Use and De- 
velopment Code, Art. 29, § L-II, 29.2(B). 

Hansen Brothers Enterprises, Inc. v. Board 

of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Cal.App. 1 Dist. 1997. Owner of bath- 
house did not have vested right to reestablish 
bathhouse as nonconforming use, where previ- 
ous owners had completely vacated building for 
seven years and building had not been used for 
any purpose at time owner took possession. 
San Francisco, Ca., Planning Code § 183. 

Stokes v. Board of Permit Appeals, 61 Cal. 

Rptr.2d 181, 52 Cal.App.4th 1348, as 
modified. 


Owner of abandoned bathhouse could not 
assert vested right to reopen property as lawful, 
nonconforming use, where use of building as 
bathhouse had been discontinued as unlawful 
health hazard for several years before owner 
purchased building. San Francisco, Ca., Plan- 
ning Code § 187(a)(1). 

Stokes v. Board of Permit Appeals, 61 Cal. 

Rptr.2d 181, 52 Cal.App.4th 1348, as 
modified. 


Cal.App. 4 Dist. 1999. City could not deem 
liquor store owner's legal nonconforming use to 
be automatically terminated by the 60-day sus- 
pension of owner’s alcoholic beverage retail 
license without first providing an administrative 
hearing at which the administrative body made 
a finding regarding whether the liquor store 
operated continuously without substantial 


change in mode or character of its operation, 
West's Ann.Cal.Bus. & Prof.Code § 23790. 
Bauer v, City of San Diego, 89 Cal.Rptr.2d 
795, 75 Cal.App.4th 1281. 


338. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


Change of use. 


VU. ADMINISTRATION IN GENERAL. 


351. Boards and officers in general. 


Library references 


C.J.S. Zoning and Land Planning 8§ 97, 
177, 181-183, 185. 


Cal.App. 1 Dist. 1975. Local zoning ordi- 
nance extending right of administrative appeal 
to any interested person from planning commis- 
sion’s approval of tentative subdivision map 
would be inconsistent with preemptive state 
law, and it was necessary that general appeals 
section of ordinance be construed not to pro- 
vide such a right, and thus respondents, as mere 
interested persons, had no available administra- 
tive remedy as to such tentative subdivision 
map. West’s Ann.Gov.Code, § 65853. 

Environmental Law Fund, Inc. v. Town of 

Corte Madera, 122 Cal.Rptr. 282, 49 Cal. 
App.3d 105. 


Cal.App. 1 Dist. 1974. Statute providing 
for appeals from decisions of zoning administra- 
tor to board of zoning appeals did not apply to 
order of county board of supervisors terminat- 
ing nonconforming use. West’s Ann.Gov.Code, 
§ 65903. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


A county board of supervisors, when deal- 
ing with a recommendation of planning com- 
mission, is not specifically or impliedly acting as 
an appellate board. West's Ann.Gov.Code, 
§§ 65901, 65903, 65907. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Zoning ordinance which provides that, 
where planning commission makes recommen- 
dation to board of supervisors that nonconform- 
ing use should be terminated, the interested 
party has no right to appeal, implies that the 
commission's recommendation is not final but 
is subject to modification by the board. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Cal.App. 1 Dist. 1967. Urban renewal 
agency's action in rejecting plaintiff developer's 
proposal while approving proposal of second 
developer, was not vitiated by fact that person 
who was employed by city as traffic consultant 
also served as consultant for second developer, 
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as was revealed by the proposal, and served on 
board of experts appointed by agency to pass on 
developers’ qualifications. West's Ann.Health 
& Safety Code, § 33130. 
Old Town Development Corp. v. Urban Re- 
newal Agency of City of Monterey, 57 
Cal.Rptr. 426, 249 Cal.App.2d 313. 


Cal.App. 2 Dist. 1998. Property owners 
who challenged California Coastal Commis- 
sion’s invalid stop-work orders relating to grad- 
ing which county had already approved could 
not recover damages from Commission on 
claim that, as a result of a subsequent change in 
jurisdiction from the county to the City of Mali- 
bu, they would have to start permit process 
again; there was no evidence that city would not 
honor the permits issued by county. 

Buckley v. California Coastal Com., 80 Cal. 
Rptr.2d 562, 68 Cal.App.4th 178, rehear- 
ing denied, and review denied, certiorari 
denied 120 S.Ct. 54, 528 U.S. 816, 145 
L.Ed.2d 47, rehearing denied 120 S.Ct. 
565, 528 U.S. 1038, 145 L.Ed.2d 440. 


Cal.App. 2 Dist. 1989. Developer's repre- 
sentation of both itself and county board of 
supervisors in proceeding challenging board’s 
approval of development project did not violate 
statute prohibiting outside employment of local 
agency employees which is in conflict with their 
duties as public employees, insofar as develop- 
er’s attorney was not local agency employee and 
developer represented board by way of indemni- 
fication, not for compensation. West's Ann.Cal. 
Gov.Code § 1126. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 263 Cal.Rptr. 214, 
214 Cal.App.3d 1348. 


Cal.App. 4 Dist. 1998. A government offi- 
cial’s motive for voting on a land use issue is 
generally irrelevant to assessing the validity of 
the action. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


Cal.App. 4 Dist. 1958. Alleged fact that 
one of the seven planning commissioners of 
county owned land near landowner’s forty acre 
tract, which landowner sought to have reclassi- 
fied from rural residential and agricultural land 
to heavy industrial land, and such commission- 
er believed that reclassification of forty acre 
tract would detrimentally affect his land, would 
not necessarily void actions of remaining mem- 
bers in denying reclassification and would not 
void action of county board of supervisors, 
which reconsidered action of planning commis- 
sion and denied reclassification. 

Sladovich v. Fresno County, 322 P.2d 565, 

158 Cal.App.2d 230. 


Atty.Gen. 1993. The Legislature may cre- 
ate a regional public agency, delegating to the 


agency's appointed commissioners the authority 
to make decisions affecting land use and land 
use policies, provided that the powers conferred 
upon the agency are not local in nature and the 
Legislature makes the necessary ‘fundamental 
policy determinations” in the enabling legisla- 
tion. West's Ann.Cal. Const. Art. 11, § 7; 
West's Ann.Cal.Pub.Res.Code 88 29707, 29709. 
76 Op.Atty.Gen. 145, July 27, 1993. 


Atty.Gen. 1979. The Mendocino County 
Planning Commission constitutes a public office 
and the members thereof must take a constitu- 
tional oath of office. 

79-417, 62 Op.Atty.Gen. 325. 


Law Rev. 1999. California Counties: Sec- 
ond-Rate Localities or Ready-Made Regional 
Governments? Jared Eigerman. 

26 Hastings Const. L.Q. 621. 


Law Rev. 1982. An expanded role for the 
state in regional land use control. Barbara 
Clark. 

OMG Alito Revere 


Law Rev. 1962. Administrative system and 
procedures in zoning. 
13 Hastings L.J. 336. 


€=352-353. For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 
Library references 
C.J.S. Zoning and Land Planning. 


€=353. Powers, duties, and liabilities. 


353.1. In general. 


C.A.9 (Cal.) 1998. Under California law, 
city zoning administrator was immune from 
claim for negligent infliction of emotional dis- 
tress or alleged state constitutional violations 
caused by initiating prosecution for zoning code 
violations, even if she had acted with malice. 
West's Ann.Cal.Gov.Code § 821.6. 

Poppell v. City of San Diego, 149 F.3d 951. 


Cal.App. 1 Dist. 1990. Under governmen- 
tal immunity statute, neither individual county 
supervisors nor board itself could be sued in 
tort, even though claim alleged conspiracy, for 
injury caused by failure to approve rezoning or 
to issue land-use permits, as factual basis of 
claim rested entirely on exercise of protected 
governmental duties or functions. West's Ann. 
Cal.Gov.Code §§ 818.2, 818.4, 820.2, 821, 
payed 

Land Waste Management v. Contra Costa 

County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Cal.App. 1 Dist. 1989. City planning com- 
mission was without authority to override ex- 
emptions contained in city ordinance concern- 
ing the responsibility of sponsors of proposed 
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downtown buildings for erection of suitable 
housing for persons working in downtown area. 
San Franciscans for Reasonable Growth v. 
City and County of San Francisco, 258 
Cal.Rptr. 267, 209 Cal.App.3d 1502. 


Cal.App. 1 Dist. 1986. City zoning admin- 
istrator had ministerial duty and not discretion- 
ary duty to enforce planning commission resolu- 
tion conditioning development of office tower 
on developer's construction of pedestrianway. 

Terminal Plaza Corp. v. City and County of 

San Francisco, 230 Cal.Rptr. 875, 186 
Cal.App.3d 814. 


Cal.App. 1 Dist. 1966. Creation of a zone 
is a legislative act entrusted to the board of 
supervisors and neither the zoning administra- 
tor nor board is empowered to review or amend 
the legislative decision. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Cal.App. 2 Dist. 1986. Developer was not 
entitled to damages for any loss sustained by 
virtue of city’s breach of its mandatory duty to 
comply with time limitations set forth in statuto- 
ry scheme for review and approval of develop- 
ment projects. West's Ann.Cal.Gov.Code 
§§ 65950, 65952. 

Palmer v. City of Ojai, 223 Cal.Rptr. 542, 

178 Cal.App.3d 280, review denied. 


Cal.App. 2 Dist. 1980. The Department of 
Housing and Community Development has no 
authority on its own to compel compliance with 
funding guidelines according to its own notion 
of what constitutes compliance. West’s Ann. 
Gov.Code, §§ 6500 et seq., 65040.2, 65302(c), 
65860, 66473.5, 66479; West's Ann.Health & 
Safety Code, § 50459. 

Bownds v. City of Glendale, 170 Cal.Rptr. 

342, 113 Cal.App.3d 875. 


Cal.App. 2 Dist. 1980. Coastal Commis- 
sion’s attempt to exercise jurisdiction over stock 
cooperative conversions of apartments could be 
validated only if it was within the scope of the 
regulatory authority conferred by the Coastal 
Act of 1976. West's Ann.Public Resources 
Code, §§ 30000 et seq., 30103(a), 30106, 30213, 
30519(a), 30600(a). 

California Coastal Com. v. Quanta Invest- 

ment Corp., 170 Cal.Rptr. 263, 113 Cal. 
App.3d 579. 


Cal.App. 2 Dist. 1975. To carry out its re- 
sponsibilities under the Coastal Zone Conserva- 
tion Act the California Coastal Zone Commis- 
sion must have unlimited adjudicatory powers 
subject only to constitutional and statutory re- 
strictions. West's Ann.Public Resources Code, 
§§ 27001, 27402, 27403, 27423. 

Rea Enterprises v. California Coastal Zone 

Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596. 


Cal.App. 2 Dist. 1969. To extend original 
60-day period within which zoning administra- 
tor had to make determination on zoning appli- 
cation for another 60-day period, zoning admin- 
istrator was required to obtain written approval 
of applicant and act prior to expiration of first 
60-day period. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 


Cal.App. 4 Dist. 1982. Fact that planning 
power in context of development of local coastal 
program belonged to city in part did not pre- 
clude California Coastal Commission from hav- 
ing coordinate powers at later stage in proce- 
dure; fact that city was first agency to work on 
plan was not determinative of scope of Commis- 
sieon's powers. West's Ann.Pub.Res.Code 
§ 30510 et seq. 

City of Chula Vista v. Superior Court, 183 

Cal.Rptr. 909, 133 Cal.App.3d 472. 


Cal.App. 4 Dist. 1980. Power granted to 
the Coastal Commission is not confined to the 
narrow circumspection of precedence, resting 
on past conditions which do not cover and 
control present day conditions obviously calling 
for revised regulations to promote the health, 
safety, morals or general welfare of the public. 

Liberty v. California Coastal Com., 170 Cal. 

Rptr. 247, 113 Cal.App.3d 491. 


Cal.App. 4 Dist. 1975. Nothing in Coastal 
Zone Conservation Act of 1972 or regulations 
requires regional commission to inform State 
Coastal Zone Conservation Commission of deci- 
sions of regional commission, or of pendency of 
application for permit; only when it receives 
notice of appeal from its decision is regional 
commission required to forward its file in mat- 
ter to state commission. West's Ann.Public Re- 
sources Code, §§ 27000-27650. 

Klitgaard & Jones, Inc. v. San Diego Coast 

Regional Com., 121 Cal.Rptr. 650, 48 
Cal.App.3d 99. 


Atty.Gen. 1990. A county may lawfully is- 
sue building permits, grant zoning changes or 
variances, and approve subdivision maps, un- 
less and until the court suspends the county’s 
authority to take any such action based upon 
the court's finding that the county’s general 
plan does not substantially comply with statuto- 
ry requirements in a judgment rendered pursu- 
ant to West’s Ann.Cal.Gov.Code § 65754. 

73 Op.Atty.Gen. 78. 


Atty.Gen. 1979. Where the California 
Coastal Commission denies a permit application 
for project which is designed to alleviate or 
eliminate a dangerous condition, the commis- 
sion is not liable for any accident or injury 
resulting from a continuing hazardous or dan- 
gerous condition on a road or highway. 

79-606, 62 Op.Atty.Gen. 527. 
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Atty.Gen. 1971. The annual planning com- 
mission report requirements of the Government 
Code may be satisfied through the completion 
by city, county, and regional planning commis- 
sions of the annual planning questionnaire ad- 
ministered by the council on intergovernmental 
relations. 

CV 71-178, 54 Op.Atty.Gen. 216. 


354. —— Boards of appeals or adjustment. 


Cal.App. 1 Dist. 1981. Permit require- 
ments of zoning and neighborhood preservation 
ordinances did not result in an unlawful delega- 
tion of legislative authority to board of adjust- 
ments where city council was the only body 
which could change the ordinances, revise the 
master plan or enact legislation pertaining to 
zoning, and the board of adjustment was not 
only required to grant or deny permit applica- 
tions within guidelines set forth by the city 
council in the master plan and in the purpose 
clause of the zoning ordinance, but was given 
no power to set policy and merely applied 
established policy to a particular set of facts. 

Groch v. City of Berkeley, 173 Cal.Rptr. 

534, 118 Cal.App.3d 518. 


Cal.App. 1 Dist. 1974. Zoning ordinance 
which provides that a nonconforming use may 
be ordered terminated by order of board of 
supervisors upon recommendation of planning 
commission within a period to be specified in 
such order means that the board of supervisors 
and not the planning commission is to set the 
amortization period. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Cal.App. 1 Dist. 1974. Injuries allegedly 
sustained from revocation of use permit for 
operation of drive-in restaurant, including loss 
of profit, good will, equipment, customers, 
building, lease, incurrence of taxes, legal fees, 
loans, and insurance were within contemplation 
of injuries for which Tort Claims Act grants 
immunity. West's Ann.Gov.Code, §§ 810.8, 
815; West’s Ann.Code Civ.Proc. § 1095. 

O'Hagan v. Board of Zoning Adjustment, 

113 Cal.Rptr. 501, 38 Cal.App.3d 722. 


Immunity provisions of Tort Claims Act 
were given effect over provisions for damages 
against a public entity in favor of a mandamus 
petitioner, so that board of zoning adjustment 
was not liable under mandamus provision for 
damages sought by mandamus petitioner for 
revocation of use permit for operation of drive- 
in restaurant. West's Ann.Gov.Code, §§ 810.6, 
815(b), 815.2(b), 815.6, 818.4, 820(a), 820.2, 
821.2; West’s Ann.Code Civ.Proc. §§ 1084- 
1097, 1094.5, 1095. 

O'Hagan v. Board of Zoning Adjustment, 

ISS Calpe s Olea SaCalkAppmcmr22. 


Cal.App. 1 Dist. 1966. Board of Permit 
Appeals of the City and County of San Francis- 
co, in exercise of its appellate jurisdiction, is 
invested with complete power to hear and de- 
termine entire controversy before it, is free to 
draw its own conclusions from conflicting evi- 
dence before it and in the exercise of its inde- 
pendent judgment in the matter to affirm, modi- 
fy, or overrule action of subordinate agency or 
official at primary level. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610,245 Cal.App.2d 160. 


Cal.App. 2 Dist. 1976. Provision of the ad- 
ministrative code authorizing any person ag- 
grieved by determination of a regional coastal 
commission on a claim of exemption to appeal 
to the Coastal Zone Conservation Commission 
within ten days following the determination of 
the regional commission was reasonably inter- 
preted by the Commission to require the filing 
of all appeals within ten working days. West's 
Ann.Public Resources Code, §8§ 27240(d), 
27404, 27420(c). 

Marina Village v. California Coastal Zone 

Conservation Com., 132 Cal.Rptr. 120, 61 
Cal.App.3d 388. 


Cal.App. 2 Dist. 1975. An appeal and re- 
sultant de novo hearing is not assured by mere 
filing of notice of appeal to California Coastal 
Zone Commission (State Commission) from a 
regional commission since determination by 
State Commission as to whether it will accept 
the appeal must be made by affirmative vote of 
the majority of the total authorized membership 
of the State Commission. West's Ann.Public 
Resources Code, § 27420(c). 

Rea Enterprises v. California Coastal Zone 

Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596. 


Jurisdiction of California Coastal Zone 
Commission is not limited to merely that of an 
appellate nature; its review jurisdiction is not 
limited merely to affirming, reversing or modi- 
fying the decision of a regional commission but, 
rather, it may also grant or deny a permit. 
West's Ann.Public Resources Code, §§ 27224, 
27400, 27423, 27423(b, c). 

Rea Enterprises v. California Coastal Zone 

Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596. 


Cal.App. 2 Dist. 1969. Municipal code 
provision that failure of zoning administrator to 
make determination within specified time shall 
result in his losing jurisdiction, the application 
shall be deemed denied and the applicant may 
appeal to the board of zoning adjustments is 
valid. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454, 
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Cal.App. 5 Dist. 1983. Coastal Commis- 
sion was immune to property owners’ damage 
claims involving interference with contractual 
relations and interference with prospective busi- 
ness advantage, under Government Code sec- 
tion providing, inter alia, that Coastal Commis- 
sion, as a public agency, is not liable for an 
injury caused by the issuance, denial, suspen- 
sion or revocation of any permit, license, certifi- 
cate, approval order, or similar authorization. 
West's Ann.Cal.Gov.Code §§ 811.2, 818.4. 

Walter H. Leimert Co. v. California Coastal 

Com., 196 Cal.Rptr. 739, 149 Cal.App.3d 
PPL 


355. Legislative, judicial, or quasi-judi- 


cial power. 


C.D.Cal. 1992. Individual city council 
members were immune to suit based on their 
actions in setting permitted densities in update 
to general plan; since entire community was 
affected by plan, council members’ actions were 
legislative in nature. 

Kawaoka v. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
870, 130 L.Ed.2d 125. 


Cal. 1954. A regional planning commis- 
sion, authorized by county rezoning ordinance 
to revoke automatic exceptions of existing uses 
from zoning restrictions for specified reasons 
was a local board exercising quasi-judicial pow- 
ers under ordinance in determining facts in 
case of parties opposing commission's proposed 
revocation of automatic exception of their use of 
leased property in light manufacturing zone for 
operation of cement batching plant. 

Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


Cal.App. 1 Dist. 1976. Regional Coastal 
Zone Conservation Commission's planning 
function, which entails formulation of rules by 
way of planning for future uses of coastal zone 
to be applied in all future cases, is quasi- 
legislative function. West’s Ann.Public Re- 
sources Code, §§ 27300, 27320. 

Davis v. California Coastal Zone Conserva- 

tion Com., 129 Cal.Rptr. 417, 57 Cal. 
App.3d 700. 


Cal.App. 5 Dist. 1968. Under the “State 
Planning and Zoning Law’’, the adoption of a 
zoning ordinance or change in any zone classifi- 
cation, use district or zoning regulation by 
board of supervisors of a county is legislative 
and not a quasi-judicial act. West's Ann.Gov. 
Code, §§ 65000, 65850, 65853, 65857. 

Richter v. Board of Sup’rs of Sacramento 

County, 66 Cal.Rptr. 52, 259 Cal.App.2d 
99, 


S356. Discretion in exercise of power. 


Library references 


C.J.S. Zoning and Land Planning §§ 21, 
186. 


Cal.App. 4 Dist. 1981. Although zoning of- 
ficials have broad discretion, they may not act 
unreasonably or arbitrarily. 

In re Scarpitti, 177 Cal.Rptr. 387, 124 Cal. 

App.3d 434. 


357. Rules and regulations. 


Library references 
C.J.S. Zoning and Land Planning § 178. 


Cal.App. 2 Dist. 1980. Guidelines promul- 
gated by the Department of Housing and Com- 
munity Development pursuant to the state plan- 
ning and zoning law are not self-executing and 
do not have the binding effect of law. West's 
Ann.Gov.Code, §8§ 6500 et seq. 65040.2, 
65302(c), 65860, 66473.5, 66479; West’s Ann. 
Health & Safety Code, § 50459. 

Bownds v. City of Glendale, 170 Cal.Rptr. 

342, 113 Cal.App.3d 875. 


358. Procedure. 


Library references 


C.J.S. Zoning and Land Planning §§ 185, 
UST USoe 


358.1. —— In general. 


Cal.App. 2 Dist. 1994. Even though city 
municipal code requires that any appeal of 
planning commission decision be in writing and 
accompanied by a specified fee, failure to pay 
fee does not divest city council of jurisdiction to 
hear appeal. Thousand Oaks, Cal.Mun.Code, 
§§ 1-4.01, 9-4.2807. 

Cohan v. City of Thousand Oaks, 35 Cal. 
Rptr.2d 782, 30 Cal.App.4th 547, as mod- 
ified on denial of rehearing, and review 
denied. 


Fact that hearing before city council on 
appeal from planning commission was de novo 
did not render unnecessary statement of 
grounds for appeal as required by city ordi- 
nance. Thousand Oaks, Cal.Mun.Code, § 9- 
4.2807(e). 

Cohan v. City of Thousand Oaks, 35 Cal. 
Rptr.2d 782, 30 Cal.App.4th 547, as mod- 
ified on denial of rehearing, and review 
denied. 


Cal.App. 2 Dist. 1969. In absence of evi- 
dence that zoning administrator took any action 
to effect extension of time within the original 
60-day period set out in municipal code, pre- 
sumption that official duty had been regularly 
performed in obtaining time extension within 
which to make deterinination regarding zoning 
application was dispelled where letter from ap- 
plicant approving extension was not received by 
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administrator's office until 21 days beyond expi- 
ration of original 60-day period and letter made 
no reference to any action of administrator for 
extension of time within the original 60-day 
period and that as jurisdictional issue had not 
been raised until review stages in Superior 
Court matter would be referred back to munici- 
pal agencies for their determination of issue. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 


Cal.App. 2 Dist. 1960. “Any board or com- 
mission” within Brown Act definition of a legis- 
lative body whose meetings should be public, 
means any board or commission of the govern- 
ing body, and not a subordinate agency such as 
a zoning commission, acting independently of 
the governing body and pursuant to authority 
flowing directly from the charter. West’s Ann. 
Gov.Code, 88 54952, 54953. 

Adler v. City Council of City of Culver City, 

7 Cal.Rptr. 805, 184 Cal.App.2d 763. 


The Brown Act, which requires that certain 
meetings be public, does not forbid members of 
a zoning commission from meeting informally 
to develop facts pertinent to zoning problems. 
West’s Ann.Gov.Code, § 54953. 

Adler v. City Council of City of Culver City, 

7 Cal.Rptr. 805, 184 Cal.App.2d 763. 


City zoning planning commissioners’ at- 
tendance at dinner which was given by person 
who later applied for variance and at which 
zoning problems were discussed was not a 
“meeting’’ within purview of Brown Act, even if 
Act were applicable to charter city, and Act was 
satisfied at subsequent public meetings of com- 
mission and of city council. West's Ann.Gov. 
Code, §§ 54950-54958, 65543; St.1947, p. 3386 
as amended by St.1951, p. 4258, St.1952, 2d 
Ex.Sess. p. 586. 

Adler v. City Council of City of Culver City, 

7 Cal.Rptr. 805, 184 Cal.App.2d 763. 


Cal.App. 2 Dist. 1956. County zoning ordi- 
nance providing for granting of exceptions un- 
der certain circumstances, gave Board of Su- 
pervisors, on appeal, power to proceed and 
require transcript of testimony of proceedings 
before the County Regional Planning Commis- 
sion and all other evidence upon which Plan- 
ning Commission made its decision and, upon 
receipt thereof, to take such action as, in its 
opinion, may be indicated by the evidence. 

Steiger v. Board of Sup'rs of Los Angeles 

County, 300 P.2d 210, 143 Cal.App.2d 
Spe 


Cal.App. 3 Dist. 1970. City code providing 
that action of planning commission may be 
appealed to council did not limit city council in 
its consideration of an appeal from an action of 
the planning commission to an examination of 
transcript of previous hearing before planning 


commission; city had jurisdiction to hold an- 
other public hearing and take additional evi- 
dence. St.1923, p. 1321, art. 3, §§ 1, 16, art. 5, 
§§ 59, 62, 64; West’s Ann.Const. art. 11, 8§ 6, 8. 
Lagrutta v. City Council, 96 Cal.Rptr. 627, 

9 Cal.App.3d 890. 


Law Rev. 1965. 
board procedure. 
12 U.C.L.A.Law R. 937, 945. 


Inadequacies of zoning 


359. —— Notice, hearing, and evidence. 


Cal.App. 1 Dist. 1981. Group consisting of 
two members of city council and two members 
of city planning commission, which was in both 
instances less than quorum of their respective 
bodies, created at the initiative of city council 
for purpose of making recommendations to city 
council concerning filling of vacancy on plan- 
ning commission, constituted a ‘“‘legislative 
body” within meaning of Brown Act requiring 
all meetings of legislative body of local agencies 
to be open and public where representatives of 
council and commission were not to report back 
with information to their respective boards, but 
were to review applicants and report, with rec- 
ommendations, to city council, which had sole 
legal responsibility for filling the vacancy and 
group was formed by formal action of council. 
West’s Ann.Gov.Code §§ 54950 et seq., 54952.3, 
54953. 

Joiner v. City of Sebastopol, 178 Cal.Rptr. 

299, 125 Cal.App.3d 799. 


Cal.App. 1 Dist. 1974. Contract principles 
of waiver did not apply to prevent member of 
board of supervisors from participating in sub- 
sequent hearing on nonconforming use where 
the member had indicated in previous hearing 
that he was not going to participate because he 
had at one time represented the owner of the 
nonconforming use in a similar abatement pro- 
ceeding. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Cal.App. 2 Dist. 1997. Though board of 
zoning appeals (BZA) may receive new evi- 
dence, board may not rely on new evidence in 
deciding appeal. Los Angeles, Cal., Municipal 
Code. ch. 1,,art.2,.§ 12.28 A-7(). 

E.W.A.P., Inc. v. City of Los Angeles, 65 

Cal.Rptr.2d 325, 56 Cal.App.4th 310, re- 
hearing denied, and review denied. 


Cal.App. 2 Dist. 1970. Provision of Los 
Angeles ordinance for notice of hearing on ap- 
peal from Board of Zoning Adjustments re- 
quires no more than notice of planning commit- 
tee proceeding, and does not require separate 
notice upon subsequent hearing conducted by 
city council itself. 

Stoddard v. Edelman, 84 Cal.Rptr. 443, 4 

Cal.App.3d 544. 
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Cal.App. 2 Dist. 1958. City planning is a 
“municipal affair’’ and the planning commis- 
sion is not subject to the general laws of the 
state governing unchartered municipalities and 
hence the only public hearing that could be 
required of it by law are those required by 
ordinance. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 


Cal.App. 2 Dist. 1952. Where _ regional 
planning commission of county granted special 
permit to county to operate a refuse dump, and 
owners of homes within radius of 500 feet of 
property on which dump was to be operated 
filed notice of appeal with board of supervisors, 
requesting that plenary hearing be granted to 
them and that they be permitted to introduce 
additional evidence, action of board of supervi- 
sors in confirming decision after reading tran- 
script of hearing before zoning board which 
made recommendation to planning commission, 
without notice to homeowners and without 
granting them a hearing, was not in excess of 
jurisdiction of board under ordinance. 

Meyers v. Board of Sup’rs of Los Angeles 

County, 243 P.2d 38, 110 Cal.App.2d 623. 


Law Rev. 1973. Requirement of action 
within specified time: Legislative review. 
4 Pacific L.J. 617. 


<=360. —— Determination in general. 


Cal.App. 1 Dist. 1974. Recommendation 
of county planning commission to county board 
of supervisors that a nonconforming use be 
terminated is neither an “order,” ‘“‘require- 
ment,” “decision,” nor a “determination” by 
the planning commission within the terms of 
statute allowing board of zoning appeals to 
reverse or affirm or modify order, requirement, 
decision, or determination appealed from zon- 
ing administrator, but it is merely a recommen- 
dation that the board of supervisors act. West's 
Ann.Gov.Code, § 65903. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Cal.App. 2 Dist. 1969. Municipal code 
provision that failure of zoning administrator to 
make determination within specified time shall 
result in his losing jurisdiction, the application 
shall be deemed denied and the applicant may 
appeal to the board of zoning adjustments is 
valid. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 


Compliance with provisions of Municipal 
Code governing time limits within which zoning 
administrator must make determinations and 
governing extensions of those time limits is 
jurisdictional, and once administrator has lost 


jurisdiction it may not be reinstated by means of 


a waiver of prescribed requirements. 
Mumaw v. City of Glendale, 76 Cal.Rptr. 
245, 270 Cal.App.2d 454. 


361. —— Findings and record. 


Cal. 1980. A zoning ordinance, unlike ad- 
ministrative decision, does not require explicit 
findings. 

Arnel Development Co. v. City of Costa 

Mesa, 620 P.2d 565, 169 Cal.Rptr. 904, 
28 Cal.3d 511, transferred to 178 Cal, 
Rptr. 723, 126 Cal.App.3d 330. 


Cal.App. 1 Dist. 1976. Where motion 
which produced city council findings that pro- 
posed development of 70-unit condominium 
complex contained a specific reference to staff 
report which considered the conflicting factors 
relevant to determining whether the proposed 
project was consistent with city’s general plan, 
the reference to the staff report sufficed to 
incorporate that part of the report in the formal 
findings of the council. West’s Ann.Gov.Code, 
§§ 66473.5, 66474. 

McMillan v. American Gen. Fin. Corp., 131 

Cal.Rptr. 462, 60 Cal.App.3d 175. 


Cal.App. 2 Dist. 1994. Provision of Subdi- 
vision Map Act regulating appeals from act of 
advisory agency, which requires governing body 
to declare its findings within seven days, and 
provision of city municipal code requiring city 
council to announce its decision from appeal by 
resolution within 14 days, are both directory 
rather than jurisdictional. West’s Ann.Cal.Gov. 
Code § 66452.5(d); Thousand Oaks, Cal.Mun. 
Code, § 9-4.2807. 

Cohan vy. City of Thousand Oaks, 35 Cal. 
Rptr.2d 782, 30 Cal.App.4th 547, as mod- 
ified on denial of rehearing, and review 
denied. 


Cal.App. 2 Dist. 1991. Findings are re- 
quired for acts taken by county zoning agencies 
in their adjudicatory capacity such as decisions 
regarding conditional use permits and tentative 
tract maps. 

William S. Hart Union High School Dist. v. 

Regional Planning Com., 277 Cal.Rptr. 
645, 226 Cal.App.3d 1612, rehearing de- 
nied, modified, and review denied. 


Cal.App. 2 Dist. 1969. Municipal code 
provisions governing time within which zoning 
administrator shall make his findings and deter- 
minations regarding application and providing 
for finality of zoning administrator’s determina- 
tion seven days after notice has been mailed to 
applicant are binding upon municipal authori- 
ties as to zoning matters which must be deter- 
mined first by zoning administrator. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 
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Under municipal code, action of zoning 
administrator in extending time for making de- 
termination on zoning application must be tak- 
en in writing to be preserved as part of public 
records and written approval of extension by 
applicant must also be filed within original 60- 
day period within which zoning administrator 
must make determination or lose jurisdiction. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 


Cal.App. 2 Dist. 1967. Findings of local 
planning commission, composed of laymen, are 
expected to be informal and are not required to 
meet standards of judicial findings of fact. 

Santa Barbara County v. Purcell, Inc., 59 

Cal.Rptr. 345, 251 Cal.App.2d 169. 


Where question for planning commission 
was whether existing system limiting size and 
character of signs and advertising structures 
should be extended to cover additional areas 
and those appearing before commission ex- 
pressed their preferences, but no factual issues 
were raised, report of commission including 
detailed minutes of two public meetings, precise 
plan which was recommended, and resolution 
which recited that commission had held re- 
quired hearing, that it had concluded that plan 
was reasonable and logical and in best interests 
of county was adequate for the purpose. 

Santa Barbara County v. Purcell, Inc., 59 

Cal.Rptr. 345, 251 Cal.App.2d 169. 


€=362. —— Rehearing or reconsideration. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


363. —— Conclusiveness of determination 
and collateral attack. 


Cal.App. 1 Dist. 1979. Since San Francis- 
co's board of permit appeals was the quasi- 
judicial administrative agency vested by city 
charter with jurisdiction to hear de novo contro- 
versy whether permit to occupy and operate 
certain premises as a “‘kitchen’’ to serve a 
delicatessen or restaurant located some miles 
distant could lawfully be invalidated as an im- 
proper use in the zoning district, board’s deter- 
mination of the issue against the city was, in the 
absence of direct review or appeal therefrom, 
res judicata and beyond collateral attack by way 
of subsequent action to abate the challenged use 
as a nuisance. West's Ann.Code Civ.Proc., 
§ 1094.5. 

City and County of San Francisco v. Ang, 

159 Cal.Rptr. 56, 97 Cal.App.3d 673. 


Cal.App. 2 Dist. 1973. In most situations a 
collateral attack upon zoning is not permitted in 
an eminent domain proceeding; but that princi- 
ple is inapplicable where the condemnor, pur- 
porting to exercise its police power by enacting 
a zoning ordinance, has in reality discriminated 


against a particular parcel or parcels of land in 
order to depress their value with a view to 
future takings in eminent domain. 
People ex rel. Dept. Pub. Wks. v. Southern 
Pac. Trans. Co., 109 Cal.Rptr. 525, 33 
Cal.App.3d 960. 


Cal.App. 2 Dist. 1969. Municipal code 
provisions governing time within which zoning 
administrator shall make his findings and deter- 
minations regarding application and providing 
for finality of zoning administrator’s determina- 
tion seven days after notice has been mailed to 
applicant are binding upon municipal authori- 
ties as to zoning matters which must be deter- 
mined first by zoning administrator. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 


VIII. PERMITS, CERTIFICATES 
AND APPROVALS. 


(A) IN GENERAL. 


€=371. Requirement in general. 


Library references 


C.J.S. Zoning and Land Planning §§ 191, 
199, 203. 


C.A.9 (Cal.) 1985. Repairs to water-relat- 
ed structures were “projects” within meaning of 
interstate regional planning compact, where re- 
gional planning agency, which was created pur- 
suant to compact, was empowered to determine 
what was ‘‘project’’ subject to its review and 
approval, agency had decided that repairs to 
water-related structures were projects within 
meaning of compact, and under zoning ordi- 
nance, permit was required for all new con- 
struction of water-related structures, structural 
repairs for nonconforming structures, and any 
other repairs of conforming or nonconforming 
structures if cost of repairs exceeded $500 in 
one year. 

People of State of Cal. ex rel. Van De Kamp 

v. Tahoe Regional Planning Agency, 766 
F.2d 1319, opinion amended 775 F.2d 
O98. 


Cal. 1991. A zoning ordinance may allow 
conditional uses, pursuant to permit, for partic- 
ular parcels within a zone; reasonable condi- 
tions included in such a permit become part of 
the zoning regulation applicable to the affected 
parcel. West's Ann.Cal.Gov.Code §§ 65901, 
65909. 

IT Corp. v. Solano County Bd. of Supervi- 

sors, 820 P.2d 1023, 2 Cal.Rptr.2d 513, 1 
Cal.4th 81. 


Cal. 1985. Conditional use permit, unlike 
nonconforming use, allows use permitted rather 
than proscribed by zoning regulations, but, be- 
cause of possibility that permitted use could be 
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incompatible in some respects with applicable 
zoning, special permit is required. 
Sports Arenas Properties, Inc. v. City of 
San Diego, 710 P.2d 338, 221 Cal.Rptr. 
538, 40 Cal.3d 808, certiorari denied 106 
S.Ct. 2247, 476 U.S. 1141, 90 L.Ed.2d 
694. 


Cal.App. 1 Dist. 1976. Permit under the 
Coastal Zone Conservation Act is required for 
issuance of a building permit applied for after 
the effective date of that Act in the absence of 
an exemption. West's Ann.Public Resources 
Code, §§ 27006 et seq., 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
S.Ct. 2668, 431 U.S. 951, 53 L.Ed.2d 267. 


Cal.App. 1 Dist. 1976. Generally, develop- 
ment permits are required for any new con- 
struction within coastal zone permit area 
commencing on or after February 1, 1973; 
however, developer who has obtained building 
permit and in good-faith reliance upon permit 
has diligently commenced construction activity 
and performed substantial work on develop- 
ment is not required to secure permit from 
regional commission, nor are developers who 
have obtained building permits and have in 
good faith commenced actual construction of 
structures, performed substantial work, and 
incurred substantial liability, required to ob- 
tain permit. West’s Ann.Public Resources 
Code, §§ 27400, 27404. 

Sierra Club v. California Coastal Zone Con- 

servation Com., 129 Cal.Rptr. 743, 58 
Cal.App.3d 149. 


Cal.App. 2 Dist. 1996. A ‘‘conditional use 
permit’ is administrative permission for uses 
not allowed as a matter of right in a zone, but 
subject to approval. 

Sounhein v. City of San Dimas, 55 Cal. 

Rptr.2d 290, 47 Cal.App.4th 1181, re- 
hearing denied. 


Conditional use permit regulates land, not 
individuals. 
Sounhein v. City of San Dimas, 55 Cal. 
Rptr.2d 290, 47 Cal.App.4th 1181, re- 
hearing denied. 


Cal.App. 2 Dist. 1991. Conditional use 
permit, unlike nonconforming use, allows use 
permitted rather than prescribed by zoning reg- 
ulations but, because of possibility that permit- 
ted use would be incompatible in some respects 
with applicable zoning, special permit is re- 
quired. 

Elysium Institute, Inc. v. County of Los 
Angeles, 283 Cal.Rptr. 688, 232 Cal. 
App.3d 408, review denied, certiorari de- 
nied 112 S.Ct. 1180, 502 U.S. 1098, 117 
L.Ed.2d 424. 


Cal.App. 2 Dist. 1977. | Under California 
Coastal Zone Conservation Act, no right to build 
vests until building permit has been obtained. 
Public Resources Code, § 27424, St.1972, p. A- 
181. 

Marina Plaza v. California Coastal Zone 

Conservation Com., 140 Cal.Rptr. 725, 73 
Cal.App.3d 311. 


Cal.App. 2 Dist. 1975. Both good faith and 
lawfulness are required conditions for exemp- 
tion from the coastal zone permit requirement 
on the basis of construction commenced prior 
to February 1, 1973, the date the Coastal Zone 
Conservation Act required a coastal permit for 
construction; “‘lawful’’ means that all other 
requirements of law had been met. West's 
Anu.Public Resources Code, § 27400. 

No Oil, Inc. v. Occidental Petroleum Corp., 

123 Cal.Rptr. 589, 50 Cal.App.3d 8. 


Cal.App. 2 Dist. 1957. Proposed sign, with 
dimensions of 16 feet by 37/4 feet, to be sup- 
ported by two piers sunk 18 feet into ground, 
and to be designed to pass over and well above 
one room building was not a “roof sign” within 
municipal ordinance defining roof sign as sign 
erected upon or above a roof or parapet of 
building or structure, but was a “ground sign” 
and owner was required to obtain permit from 
board of public works to construct it. 

City of Los Angeles v. Barrett, 315 P.2d 

503, 153 Cal.App.2d 776. 


Cal.App. 3 Dist. 2000. Generally, the uses 
permitted on particular properties are governed 
by the zoning applicable to the properties; how- 
ever, where there is the possibility that a per- 
mitted use may be incompatible in some re- 
spects with applicable zoning, the city may 
require that a special or conditional use permit 
be acquired. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


Where a use is consistent with applicable 
zoning, and a conditional use permit is either 
not required or has been obtained, then the next 
step generally is to obtain a building permit, the 
issuance of which is presumptively a ministerial 
rather than discretionary act. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


Cal.App. 3 Dist. 1984. Zoning laws regu- 
late land uses in two basic ways: some uses are 
permitted as a matter of right if the uses con- 
form to the zoning ordinance; other sensitive 
land uses require discretionary administrative 
approval pursuant to criteria in the zoning ordi- 
nance by the issuance of conditional use permit. 
West's Ann.Cal.Gov.Code § 65901. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 
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Cal.App. 3 Dist. 1958. Dedication of land 
exclusively to cemetery purposes, pursuant to 
statute, after enactment of zoning ordinance by 
county, requiring a use permit for use of such 
land for cemetery purposes, did not exempt 
owner of such land from compliance with all 
terms of zoning ordinance. West's Ann.Health & 
Safety Code, 88 8550, 8551, 8553. 

Christian Service Soc. v. Butte County, 326 

P.2d 532, 161 Cal.App.2d 280. 


Cal.App. 4 Dist. 1985. Special use permit 
allows particular use not permitted under zon- 
ing ordinance if that use promotes public wel- 
fare and does not impair character of zoned 
area. 

Wiltshire v. Superior Court, 218 Cal.Rptr. 

199, 172 Cal.App.3d 296. 


Special use permits within zoning pattern 
allow uses considered to be desirable to com- 
munity but which, by their nature, such as 
noise, traffic or size, militate against their exis- 
tence in every location within a zone or in any 
location without restrictions tailored to fit spe- 
cial problems which the use presents. 

Wiltshire v. Superior Court, 218 Cal.Rptr. 

199, 172 Cal.App.3d 296. 


Cal.App. 4 Dist. 1974. Development au- 
thorized by grading permits which had been 
issued, or for which application had been made, 
prior to date after which permit was required 
under Coastal Zone Conservation Act for devel- 
opment within coastal zone was not subject to 
permit requirement of the Act. West’s Ann.Pub- 
lic Resources Code, 88 27000 et seq., 27103, 
27400. 

Environmental Coalition of Orange County, 

Inc. v. Avco Community Developers, Inc., 
115 Cal.Rptr. 59, 40 Cal.App.3d 513. 


Rule that developers performing substantial 
lawful construction of projects within coastal 
zone prior to date after which permit must be 
obtained for development within coastal zone 
need not obtain permit under the Coastal Zone 
Conservation Act for completion of such work is 
applicable to work performed pursuant to a 
grading permit as well as work performed pur- 
suant to a building permit. West's Ann.Public 
Resources Code, §§ 27000 et seq., 27103, 27400. 

Environmental Coalition of Orange County, 

Inc. v. Aveo Community Developers, Inc., 
115 Cal.Rptr. 59, 40 Cal.App.3d 513. 


Cal.Super. 1963. Device providing for is- 
suance of special use permit is legitimate zoning 
procedure; however, there are limits on use of 
procedure and to be valid it should be limited to 
those uses only for which it is difficult to specify 
adequate conditions in advance and as to such 
uses, adequate standards must be laid down by 


legislative authority for guidance of administra- 
tive agency. 
People v. Perez, 29 Cal.Rptr. 781, 214 Cal. 
App.2d Supp. 881. 


Atty.Gen. 1973. A permit from a regional 
zone conservation commission is not required 
for those buildings or projects constructed and 
completed prior to November 8, 1972, the effec- 
tive date of California Coastal Zone Conserva- 
tion Act of 1972, and projects not yet completed 
but issued permits before February 1, 1973, are 
exempt if the development being constructed is 
a single interdependent concept if the develop- 
er, in good faith, had not proceeded with intent 
to evade the established permit requirements. 

SO72-43, 56 Op.Atty.Gen. 200. 


Law Rev. 1974. Coastal Zone Conserva- 
tion Act. 


4 Golden Gate L.Rev. 307. 


Law Rev. 1968. The effect of pending leg- 
islation on applications for building permits in 
California. 

3 ULS.F-L.R. 124. 


€=372. Nonconforming use. 


Cal.App. 1 Dist. 1987. Gravel excavator 
could not be compelled to obtain use permit to 
continue lawful gravel mining operations exist- 
ing at time zoning ordinance was passed; prop- 
erty owner has vested right to continue lawful 
uses of property and is not required to obtain 
special use permit in order to continue lawful 
preexisting uses. 

City of Ukiah v. County of Mendocino, 241 

Cal.Rptr. 585, 196 Cal.App.3d 47, review 
denied. 


Zoning ordinance could not be construed so 
as to require use permit for lawful preexisting 
use only upon notification by planning commis- 
sion; such construction arguably would grant 
unfettered discretion to planning commission to 
determine whether use permit was necessary, 
and this discretion would result in open conflict 
with settled principles that landowner has vest- 
ed right to continue lawful preexisting use with- 
out necessity of use permit. 

City of Ukiah v. County of Mendocino, 241 

Cal.Rptr. 585, 196 Cal.App.3d 47, review 
denied. 


Cal.App. 2 Dist. 1953. Where owner seeks 
permission to make a change in the existing 
structure which is subject to a county zoning 
ordinance, question is whether the change is 
reasonably required in order to preserve the 
original right or would create some new or 
additional right, exercise of which would be 
detrimental to the public or property owners, 
and it is for the county regional planning com- 
mission and the board of supervisors to decide 
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what effect alterations would have upon rights 
of applicant and the public. 
Ricciardi v. Los Angeles County, 252 P.2d 
773, 115 Cal.App.2d 569. 


372.1. Maps, rs or plans, filing or ap- 
proval requirement. 


Library references 
C.J.S. Zoning and Land Planning § 191. 


372.2. —— As condition to conveyance. 


Cal.App. 5 Dist. 1974. Planned unit devel- 
opment, i. e., subdivision project where all or 
some of several owners of separate lots or 
parcels had beneficial use and enjoyment of 
improved common area owned, operated and 
maintained by nonprofit corporation or associa- 
tion in which lot owners were members, was 
subject to Business and Professions Code sec- 
tion prohibiting persons from selling or leasing 
or offering for sale or lease any lots or parcels 
in subdivision without obtaining public report, 
and was subject also to certain other provisions 
of such Code. West's Ann.Bus. & Prof.Code, 
§§ 11003, 11003.1, 11018.2, 11018.5. 

Moss Dev. Co. v. Geary, 115 Cal.Rptr. 736, 

41 Cal.App.3d 1. 


Atty.Gen. 1980. A person may not offer to 
sell or lease a parcel of real property for which 
final map is required under the Subdivision 
Map Act West’s Ann.Gov.Code, § 66410 et seq., 
which requires a subdivider of land divided into 
five more parcel for purpose of sale or lease to 
file, secure approval of, and record a subdivi- 
sion map, where such map has not been filed, 
even though the offer is expressly conditioned 
upon the map being approved and filed. 

80-407, 63 Op.Atty.Gen. 601. 


Atty.Gen. 1976. Where a unit of land has 
been subdivided in compliance with the Subdi- 
vision Map Act and three contiguous lots of that 
subdivision, each improved with a single family 
dwelling, are retained by the subdivider, the fact 
that the three lots have been combined as one 
assessment parcel by the county assessor does 
not require that a new parcel map be processed 
before any of the lots can be conveyed. 

CV 75-350, 59 Op.Atty.Gen. 581. 


Atty.Gen. 1972. A parcel map must be 
approved before the parcel of less than 40 acres 
can be offered for sale. 

CV 71-264, 55 Op.Atty.Gen. 414. 


Law Rev. 1962. State regulation of real 
estate transactions: subdivisions. 
9 U.C.L.A.Law R. 643, 644. 


€=372.3. —— As condition to grant of building 
permit. 


Cal.App. 2 Dist. 1969. Under city ordi- 
nance providing that approval of development 


plan shall be obtained between time zoning is 
approved and building permit is issued, approv- 
al of development plan is a prerequisite to 
issuance of building permit. 
Selby Realty Co. v. O'Bannon, 82 Cal.Rptr. 
807, 2 Cal.App.3d 917. 


Under city ordinance which required sub- 
mission of development plan before issuance of 
building permit for industrial development, ‘‘in- 
dustrial development’’ included construction of 
additional structure which was to be used for 
servicing motor vehicles and which was expan- 
sion of established use. 

Selby Realty Co. v. O’Bannon, 82 Cal.Rptr. 

807, 2 Cal.App.3d 917. 


Cal.App. 4 Dist. 1982. Developer, which 
planned to construct no more than four dwell- 
ing units in its development, and purchaser, 
who sought to purchase one lot in the subdivi- 
sion and construct a dwelling thereon, complied 
with exemption provision of proposition re- 
stricting development in city, and thus no re- 
quirement could be imposed that either devel- 
oper or purchaser obtain a competitive point- 
rating evaluation as a condition precedent to 
issuance of a building permit. 

C-Y Development Co. v. City of Redlands, 

187 Cal.Rptr. 370, 137 Cal.App.3d 926. 


Atty.Gen. 1979. A tentative and final sub- 
division map is required by West’s Ann.Gov. 
Code, § 66426, which requires a tentative and 
final map for all subdivisions creating five or 
more parcels, condominiums, or community 
apartment projects containing five or more par- 
cels, to convert an existing apartment house or 
an existing clustered single family development 
to condominiums of five or more ownerships, 
even if the structure or structures are located on 
a single lot created by an earlier approved final 
subdivision map. 

79-523, 62 Op.Atty.Gen. 410. 


Atty.Gen. 1979. A tentative and final sub- 
division map is required by West’s Ann.Gov. 
Code, § 66426, which requires a tentative and 
final map for all subdivisions creating five or 
more parcels, five or more condominiums, or 
community apartment projects containing five 
or more parcels, to convert an existing apart- 
ment house or existing clustered single family 
development located on one lot to condomini- 
ums if the conversion consists of creating five or 
more separate ownerships. 

79-523, 62 Op.Atty.Gen. 410. 


Atty.Gen. 1979. A local agency may re- 
quire that the construction of offsite and onsite 
improvements under the provisions of West's 
Ann.Gov.Code, § 66411.1, relating to require- 
ments for improvements on lands divided into 
four or less parcels, be secured pursuant to the 
provisions of West's Ann.Gov.Code, §§ 66499 to 
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66499.10, relating to improvement security for 


subdivisions. 
CV 79-2, 62 Op.Atty.Gen. 175. 


Atty.Gen. 1979. A local agency may re- 
quire that the construction of offsite and onsite 
improvements under the provisions of West’s 
Ann.Gov.Code, § 66411.1, relating to require- 
ments for improvements on lands divided into 
four or less parcels, be completed prior to the 
recordation of a parcel map. 

CV 79-2, 62 Op.Atty.Gen. 175. 


Atty.Gen. 1979. Where the construction of 
offsite and onsite improvements under the pro- 
visions of West’s Ann.Gov.Code, § 66411.1, re- 
lating to requirements for improvements on 
lands divided into four or less parcels, is not 
secured and the subdivider is no longer the 
owner of the parcels, a local agency may deny 
approval for development of the parcels by their 
owners until the construction requirements 
have been fulfilled. 

CV 79-2, 62 Op.Atty.Gen. 175. 


372.4. Street access as condition to 


grant of building permit. 


Cal. 1970. County, as condition to issu- 
ance of building permit to purchasers whose 
grantor did not file required subdivision map, 
could require purchasers to comply with such 
reasonable conditions as are required in public 
interest and for protection of property and to 
construct such reasonable improvements as 
could have been required of grantor as condi- 
tion of subdividing. West's Ann.Bus. & Prof. 
Code, §§ 11508, 11535, 11538, 11541, 11550 et 
seq. 
Keizer v. Adams, 471 P.2d 983, 88 Cal.Rptr. 

iNts33},, 2 (Cell eval C7). 


372.5. 


Determination of necessity for 
approval; classification. 


Cal.App. 2 Dist. 1984. As Subdivision Map 
Act does not prohibit local agency from decid- 
ing whether division is exempt from require- 
ment for certificate of compliance for having 
been separated into two or more contiguous 
parcels prior to Act’s effective date, county 
board has authority, in interest of uniformity 
and predictability in land titles, to decide 
whether to issue certificate of compliance with 
respect to land claimed to be exempt. West's 
Ann.Cal.Gov.Code §§ 66424.2, 66499.35. 
Kirk v. County of San Luis Obispo, 
Cal.Rptr. 606, 156 Cal.App.3d 453. 


Cal.App. 4 Dist. 1992. Whether particular 
land is environmentally sensitive plays no role 
in determining applicability of Subdivision Map 
Act in petition for lot line adjustment. 

San Dieguito Partnership v. City of San 

Diego, 9 Cal.Rptr.2d 440, 7 Cal.App.4th 
748. 
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Cal.App. 5 Dist. 1983. For purposes of de- 
termining if project involves 40 acres of land or 
more and thus must be submitted for statewide 
review, the entirety of the land involved must be 
considered, not merely that portion of the land 
which is to be paved or covered with buildings. 

Guardians of Turlock’s Integrity v. Turlock 

City Council, 197 Cal.Rptr. 303, 149 Cal. 
App.3d 584. 


Law Rev. 1980. The role of local resource 


agencies. 
31 Hastings L.J. 1080. 


€=372.6. —— Other considerations. 


C.A.9 (Cal.) 1980. While city argued that 
Department of the Navy’s lease of naval ship- 
yard to a private ship repair company should 
have conformed with a plan adopted by the San 
Francisco Bay Conservation and Development 
Commission, even though the plan was not 
formally approved at the time of the lease, 
because the Secretary of Commerce had “‘tacit- 
ly” approved the plan prior to the effective date 
of the lease, it was unlikely that “‘tacit’’ approval 
could suffice to trigger the Coastal Zone Man- 
agement Act, and in any event, drafts of the 
plan were circulated to federal agencies for 
comment less than a week before the lease was 
awarded, and at that stage approval, either tacit 
or formal, would not have been authorized. 
Coastal Zone Management Act of 1972, 
§§ 306(c-e),. 307(b), (c)(2), 16 U.S.C.A. 
8§ 1455(c—e), 1456(b), (c)(2). 

City and County of San Francisco v. U. S., 

615 F.2d 498. 


C.D.Cal. 1992. Rational relationship exist- 
ed between city’s imposition of specific plan 
requirement on landowners’ 55 acre parcel and 
other property and city’s larger community 
goals. 

Kawaoka v. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
870, 130 L.Ed.2d 125. 


S.D.Cal. 1988. United States’ acquisition 
of land to be used as wildlife refuge for two 
endangered species was to serve recreational 
purposes and was not “development,” and, 
thus, California Coastal Act did not require 
coastal development permit. West's Ann.Cal. 
Pub.Res.Code §§ 30106, 30600. 

Sierra Club v. Marsh, 692 F.Supp. 1210. 


California’s Coastal Act requiring coastal 
development permit was inapplicable to restrict 
private landowner’s donation of land to United 
States pursuant to its authority under Endan- 
gered Species Act, that is, congressionally de- 
clared program of national scope, and, thus, 
city could not use its permit authority to block 
transfer. West's Ann.Cal.Pub.Res.Code 
8§ 30000 et seq., 30106, 30600; Endangered 
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Species Act of 1973, § 2 et seq., 16 U.S.C.A. 
§ 1531 et seq. 


Sierra Club v. Marsh, 692 F.Supp. 1210. 


Cal. 1980. Legislative or adjudicative 
character of administrative land use decisions 
are not resolved on a case-by-case basis but by 
resort to generic rules that variances, use per- 
mits, subdivision maps, and similar proceedings 
are adjudicative even though such actions in- 
volve a substantial area. 

Arnel Development Co. v. City of Costa 

Mesa, 620 P.2d 565, 169 Cal.Rptr. 904, 
28 Cal.3d 511, transferred to 178 Cal. 
Rptr. 723, 126 Cal.App.3d 330. 


Cal.App. 1 Dist. 1987. Written agreement 
providing that vendors of lot, who lived on 
adjoining parcel, could continue to use rear 
portion of lot until they sold their home on 
neighboring parcel or until both of them died 
did not constitute a “‘sale or lease’ so as to 
create a subdivision within meaning of city 
subdivision ordinance and Subdivision Map Act; 
agreement was not a sale, since vendors had no 
ownership interest in rear portion, and it was 
not a lease because of its uncertain duration. 
West's Ann.Cal.Gov.Code § 66424. 

Robinson v. City of Alameda, 239 Cal.Rptr. 

926, 194 Cal.App.3d 1286, review denied. 


Cal.App. 1 Dist. 1980. Final map approval 
is required in subdivision developments before a 
right to complete the subdivision vests. 
Billings v. California Coastal Com., 163 
Cal.Rptr. 288, 103 Cal.App.3d 729. 


Cal.App. 1 Dist. 1979. To constitute a sub- 
division, for purposes of statute requiring own- 
er, his agent or subdivider to notify Real Estate 
Commissioner in writing of intention to sell or 
lease subdivided lands, parcels need only consti- 
tute a single subdivision project. West’s Ann. 
Bus. & Prof.Code, §§ 11000, 11010, 11018.2. 

People v. Thygesen, 156 Cal.Rptr. 212, 93 

Cal.App.3d 895. 


Cal.App. 2 Dist. 1999. Lot line adjust- 
ments for 16 parcels constituted “division of 
land,’’ within meaning of Coastal Act provisions 
defining ‘‘development” as “‘change in density 
or intensity of use of land, including, but not 
limited to, subdivision .., and any other division 
of land, including lot splits’ and requiring 
coastal development permit for development in 
coastal zones, though the lot line adjustments 
did not increase the number of parcels. West's 
Ann.Cal.Pub.Res.Code §§ 30106, 30600(a). 

La Fe, Inc. v. Los Angeles County, 86 Call 

Rptr.2d 217, 73 Cal.App.4th 231, review 
denied. 


Cal.App. 2 Dist. 1986. Coastal owners’ re- 
placement of old house with new house was a 
‘new development” within purview of Public 
Resources Code [West’s Ann.Cal.Pub.Res.Code 


§ 30212] where reconstructed residence would 

exceed floor area, height or bulk of former 

structure by more than 10% and was in same 
location on property as former structure. 

Nollan v. California Coastal Com., 223 Cal. 

Rptr. 28, 177 Cal.App.3d 719, review de- 

nied, probable jurisdiction noted 107 

S.Ct 312) 479 Urs. 913,93 LBdi2d 286, 

dismissal denied 107 S.Ct. 665, 479 U.S. 

1015, 93 L.Ed.2d 717, reversed 107 S.Ct. 

SIA ASS Uron O20) 9 ecled "ONl. 


Cal.App. 2 Dist. 1985. Homeowners’ con- 
struction of revetment after storm washed away 
sand from beachfront did not constitute a “‘re- 
pair’ so as to be exempt from coastal develop- 
ment permit requirements. West's Ann.Cal. 
Pub.Res.Code § 30610. 

Whaler’s Village Club v. California Coastal 

Com., 220 Cal.Rptr. 2, 173 Cal.App.3d 
240, appeal dismissed, certiorari denied 
UOYes SCis, Ye ANAey UES NN, So) 
L.Ed.2d 648. 


Cal.App. 2 Dist. 1984. In enactment of the 
Subdivision Map Act, legislature placed signifi- 
cance on subdivision map recordation and local 
agency control. West's Ann.Cal.Gov.Code 
8§ 66411.1, 66424.2, 66428, 66451.10, 66468, 
66499.30, 66499.30 (b, d), 66499.36; 43 
UWS: GANS" 75 Ietiseq: 

John Taft Corp. v. Advisory Agency, 207 

Cal.Rptr. 840, 161 Cal.App.3d 749. 


Term “‘legal subdivision” may be applied to 
any units smaller than section which is an 
“aliquot’’ part of section based on quadrant 
even if that unit is not actually depicted on the 
United States Survey Map, and because the 
State Map Act specifically requires parcel map 
for divisions of quarter-quarter sections or other 
small units, the term “legal subdivisions’’ re- 
ferred to by federal survey laws have not been 
“established’”’ within meaning of the Map Act. 
43 U.S.C.A. 8§ 751 et seq., 752; West’s Ann.Cal. 
Civ.Code § 1215; West’s Ann.Cal.Gov.Code 
§§ 66426, 66426(d). 

John Taft Curp. v. Advisory Agency, 207 

Cal.Rptr. 840, 161 Cal.App.3d 749. 


Lots 1, 2 and 3 did not constitute separate 
and distinct parcels of land legally subdivided 
within meaning of the State Map Act by prior 
United States Survey Map, and were not there- 
fore exempt from regulation under the Map Act 
and local ordinances, and because the lots were 
not legal subdivisions prior to the Map Act, no 
merger issue was raised by common ownership 
of entire parcel. 


John Taft Corp. v. Advisory Agency, 207 
Cal.Rptr. 840, 161 Cal.App.3d 749. 
Cal.App. 2 Dist. 1984. Despite landown- 


ers’ contention that their land was already two 
legal parcels, county board of supervisors prop- 
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erly concluded that landowners seeking to set 
aside southerly 12 acres of their property as 
separate legal parcel were “‘subdividers’’ within 
meaning of Subdivision Map Act, and thus, 
board had authority to deny landowners certifi- 
cate of compliance pursuant to Act. West's 
Ann.Cal.Gov.Code 8§ 66423, 66424. 

Kirk v. County of San Luis Obispo, 202 

Cal.Rptr. 606, 156 Cal.App.3d 453. 


Cal.App. 2 Dist. 1982. Fact that city coun- 
cil and its agencies imposed affirmative obli- 
gations upon condominium developer to reduce, 
as much as feasible, any increased traffic im- 
pact upon boulevard meant that condominium 
project was consistent with applicable specific 
plan for area, even though resident of condo- 
minium located adjacent to proposed condo- 
minium contended that plan was premised on 
eventual construction of freeway and that after 
abandonment of freeway city could no longer 
permit new construction in affected areas if 
such would cause increase in traffic along bou- 
levard. 

Markley v. City Council, 182 Cal.Rptr. 659, 

131 Cal.App.3d 656. 


Cal.App. 2 Dist. 1980. Extension of tenta- 
tive subdivision map is discretionary. West's 
Ann.Gov.Code, § 66452.6(c). 

El] Patio v. Permanent Rent Control Bd., 

168 Cal.Rptr. 276, 110 Cal.App.3d 915. 


Cal.App. 3 Dist. 1975. | Where _ property 
proposed for mobile home park had been zoned 
for light industrial use since 1956, no discre- 
tionary use permit or variance was needed at 
the municipal level under the California Envi- 
ronmental Quality Act; only city building per- 
mit was needed. West’s Ann.Public Resources 
Code, §§ 21000 et seq., 21065, 21065(c), 21080, 
21169; West’s Ann.Health & Safety Code, 
§§ 18200 et seq., 18300, 18400. 

People v. Department of Housing & Com- 

munity Dev., 119 Cal.Rptr. 266, 45 Cal. 
App.3d 185. 


Cal.App. 4 Dist. 1992. | Subdivision Map 
Act (SMA) did not apply to proposed lot line 
adjustment so as to require owner to file tenta- 
tive and final maps as condition of city’s ap- 
proval of adjustment, where adjustment did not 
create greater number of parcels than originally 
existed, adjustment involved nine parcels, and 
adjustment involved existing adjacent parcels. 
West's Ann.Cal.Gov.Code § 66426(a, b, d). 

San Dieguito Partnership v. City of San 

Diego, 9 Cal.Rptr.2d 440, 7 Cal.App.4th 
748. 


“Created,” in lot line adjustment statute, 
connoted division resulting in more parcels 
than originally existed resulting in application 
of Subdivision Map Act (SMA) to that division; 
however, if greater number of parcels is not 


created by lot line adjustment, there is no divi- 
sion of real property and SMA is inapplicable. 
West's Ann.Cal.Gov.Code § 66426(a, b, d). 
San Dieguito Partnership v. City of San 
Diego, 9 Cal.Rptr.2d 440, 7 Cal.App.4th 
748. 


“Adjacent parcel,’ within meaning of lot 
line adjustments statute, meant near or close to, 
rather than adjoining, touching or contiguous; 
thus, ‘adjacent parcel,’’ in context of statute, 
referred to any one or more of adjacent parcels 
with respect to which lot line adjustment was 
sought and did not restrict lot line adjustments 
to those involving one existing parcel adjusting 
its lot line so as to result in only one adjacent 
parcel having different lot lines with land added 
only from first parcel. West's Ann.Cal.Gov. 
Code § 66426(a, b, d). 

San Dieguito Partnership v. City of San 

Diego, 9 Cal.Rptr.2d 440, 7 Cal.App.4th 
748. 


Cal.App. 4 Dist. 1989. Alleged filing of 
subdivision map, and sale of some subdivided 
lots by metes and bounds description, prior to 
adoption of 1929 version of Subdivision Map 
Act, did not exempt subsequent grantee of por- 
tion of subdivided property from compliance 
with Act. West’s Ann.Cal.Gov.Code § 66410 et 
seq. 
Hays v. Vanek, 266 Cal.Rptr. 856, 217 Cal. 

App.3d 271. 


Cal.App. 4 Dist. 1951. Subdivision Map 
Act by its provisions indicates legislative inten- 
tion that action of cities in making requirements 
for submitting of map by subdividers to city for 
approval, prior to subdivision, would be “‘legis- 
lative action’’ rather than administrative or ex- 
ecutive action. Business and Professions Code, 
§§ 11500-11628. 

Mefford v. City of Tulare, 228 P.2d 847, 102 

Cal.App.2d 919. 


Cal.App. 6 Dist. 1994. Three parcels of 
land were created prior to enactment of any 
laws regulating creation of subdivisions, and 
thus had to be presumed to have been lawfully 
created, so as to have been excluded from 
requirement of compliance with Subdivision 
Map Act (SMA). West's Ann.Cal.Gov.Code 
§§ 66410, 66412.6(a), 66499.30(d). 

Lakeview Meadows Ranch vy. County of 

Santa Clara, 32 Cal.Rptr.2d 615, 27 Cal. 
App.4th 593. 


Three parcels of land were created prior to 
enactment of any land division regulations, and 
thus common ownership of parcels and contigu- 
ous land did not result in merger, for purposes 
of exemption from need to comply with Subdivi- 
sion Map Act (SMA); there was no express 
statement of grantor that parcels had merged. 
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West's Ann.Cal.Gov.Code §§ 66410, 66451.10; 
West's Ann.Cal.Civ.Code § 1093, 
Lakeview Meadows Ranch v. County of 
Santa Clara, 32 Cal.Rptr.2d 615, 27 Cal. 
App.4th 593. 


Property owner was entitled to certificates 
of compliance with Subdivision Map Act (SMA), 
with regard to three parcels of land, as matter 
of law; three parcels were lawfully created 
prior to enactment of any laws governing subdi- 
vision of land and parcels did not subsequently 
merge with other contiguous land, and thus 
parcels were exempt from requirements of 
SMA. West's Ann.Cal.Gov.Code § 66410. 

Lakeview Meadows Ranch vy. County of 

Santa Clara, 32 Cal.Rptr.2d 615, 27 Cal. 
App.4th 593. 


Atty.Gen. 1979. When an owner subdi- 
vides a portion of his land and retains a remain- 
der for his personal residence, the remainder is 
not a subdivision parcel for the purposes of the 
Subdivision Map Act, West’s Ann.Gov.Code, 
§ 66410, which requires a subdivider to obtain 
local government approval of the subdivision 
map before the subdivided parcels may be of- 
fered for sale or lease, but must be shown on 
the required maps as part of the area surround- 
ing the subdivision development. 

CV 79-11, 62 Op.Atty.Gen. 246. 


Atty.Gen. 1976. The area on a Subdivision 
Map, set out as ‘not a part,” resulting from the 
proposed division is a parcel within the pro- 
posed subdivision, and must be included on any 
map filed describing the property proposed to 
be subdivided and is subject to required review 
and approvals. 

CV 76-135, 59 Op.Atty.Gen. 640. 


Atty.Gen. 1969. A map covering a second 
disposition or division of contiguous real prop- 
erty need not be filed subsequent to an original 
filing under the Subdivision Map Act if there 
was no intention to sell, lease, or finance the 
retained property. 

67-21, 52 Op.Atty.Gen. 79. 


Atty.Gen. 1962. As recordation of contract 
would afford some of protection sought to be 
provided by Subdivision Law, Bus. & Prof. 
Code, §§ 11013-11013.5, recordation could be 
part of the “alternative requirement or method” 
which Commissioner might adopt, as basis for 
waiving impoundment of installment payments. 
Bus. & Prof.Code, § 11013.4. 

62-1, 39 Op.Atty.Gen. 16. 


Atty.Gen. 1961. Recordation is not re- 
quired for a blanket improvement lien to exist, 
and in the rare subdivision of selling or leasing 
residential structures, which does not have, or 
will not have, a blanket encumbrance, under the 
alternative provision in Bus. & Prof.Code, 
§ 11013.4(e), the commissioner may and should 


require a lien and completion bond covering all 
lots or parcels of a subdivision on which money 
is paid or advanced by the purchaser. 

59-342, 37 Op.Atty.Gen. 180. 


Atty.Gen. 1957. Those sections of the Bus. 
& Prof.Code known as “‘The Subdivision Land 
Exclusion Law’’, provide the sole method by 
which previously subdivided lands may revert to 
acreage. Bus. & Prof.Code, 88 11700-11709. 
56-274, 30 Op.Atty.Gen. 26. 


Law Rev. 1962. Current problems in sub- 
division control. 
13 Hastings L.J. 344. 


373. Power to grant. 


Library references 
C.J.S. Zoning and Land Planning §§ 191, 
193. 


373.1. —— In general. 


Cal.App. 1 Dist. 1986. Subdivision Map 
Act regulates subdivision of real property and 
vests power to regulate and control design and 
physical improvements of subdivision in local 
governmental authority where property is locat- 
ed. West's. Ann.Cal.Gov.Code §§ 66410- 
66499.37. 

Adler v. Elphick, 229 Cal.Rptr. 254, 184 

Cal.App.3d 642, review denied. 


Cal.App. 1 Dist. 1986. Upon review of pro- 
posed development project or possible redesign 
thereof, responsible county agency may not ef- 
fectively amend zoning ordinance or general 
plan, either in guise of granting variance, or by 
approving nonconforming development on basis 
of inadequate findings. West's Ann.Cal.Pub. 
Res.Code § 21000 et seq. 

Orinda Assn v. Board of Supervisors, 227 

Cal.Rptr. 688, 182 Cal.App.3d 1145. 


Cal.App. 1 Dist. 1965. Under zoning ordi- 
nance planning commission had authority to 
determine whether a trailer camp was a use 
permitted in zone for retail and wholesale stores 
or storage, service establishments, industrial 
and manufacturing uses and any other uses of 
similar nature. 

Plum v. City of Healdsburg, 46 Cal.Rptr. 

827, 237 Cal.App.2d 308. 


Cal.App. 2 Dist. 1974. City can impose 
moratoriums on issuance of building permits in 
particular area pending full zoning study. 
West's Ann.Gov.Code, § 65858. 

Ogo Associates v. City of Torrance, 112 

Cal.Rptr. 761, 37 Cal.App.3d 830. 


Cal.App. 3 Dist. 1984. Issuance of a condi- 
tional use permit is ultra vires if the general 
plan of the issuing entity does not conform to 
mandatory statutory criteria which are relevant 
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to the uses sought by the permit. West's Ann. 
Cal.Gov.Code §§ 65300, 65302, 65860, 65901. 
Neighborhood Action Group v. County of 
Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Cal.App. 5 Dist. 1990. Issuance of a use 
permit is beyond authority of issuing agency 
when general plan required to be adopted by 
agency is deficient in its treatment of elements 
required to be included therein which are in- 
volved in uses sought by permit. West's Ann. 
Cal.Gov.Code § 65300. 

Kings County Farm Bureau v. City of Han- 

ford, 270 Cal.Rptr. 650, 221 Cal.App.3d 
692, rehearing denied, modified, and re- 
view denied. 


<=374. —— Nature of power. 


Cal. 1958. The board of supervisors, in 
granting a permit under a zoning ordinance, 
acts in an administrative capacity. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Cal.App. 4 Dist. 1985. Special use permits 
are issued or denied by city council in exercise 
of its adjudicatory powers, and not as function 
of its legislative powers. 

Wiltshire v. Superior Court, 218 Cal.Rptr. 

199, 172 Cal.App.3d 296. 


€=375. Right to permission, and discretion. 


Library references 
C.J.S. Zoning and Land Planning §§ 195, 


196. 
375.1. —— In general. 
N.D.Cal. 1996. Under California law, 


there is no right to any particular or anticipated 
zoning nor is there right to discretionary per- 
mits. 
Tyson v. City of Sunnyvale, 920 F.Supp. 
1054. 


Cal. 1975. Substantial doubts regarding 
meaning and effect of vested rights exemption 
to Coastal Zone Conservation Act permit re- 
quirements should be resolved against person 
seeking exemption. West's Ann.Public Re- 
sources Code, 8§ 27001, 27404. 

Urban Renewal Agency v. California Coast- 

al Zone Conservation Com., 542 P.2d 
645), 125) Cal Rpine 485) 15. Calisd 577. 


Cal.App. 1 Dist. 1989. Real estate develop- 
er’s compliance with zoning laws and building 
codes did not entitle him to building permit as 
matter of right; city of San Francisco, acting 
through Planning Commission and Board of 
Permit Appeals, was empowered to exercise 
discretionary review and to determine that pro- 


posed residential development was unsuitable 
for indicated location. 

Guinnane v. San Francisco City Planning 

Com., 257 Cal.Rptr. 742, 209 Cal.App.3d 

732, review denied, certiorari denied 110 

S.Ct. 329, 493 U.S. 936, 107 L.Ed.2d 319. 


Cal.App. 1 Dist. 1976. An abuse of discre- 
tion by Coastal Zone Conservation Commission 
in issuing a development permit is established if 
Commission did not proceed as required by law, 
or where decision is not supported by findings, 
or findings are not supported by evidence. 
West's Ann.Public Resources Code, §§ 27400, 
27402, 27403; West’s Ann.Code Civ.Proc. 
§ 1094.5. 

Natural Resources Defense Council, Inc. v. 
California Coastal Zone Conservation 
Com., 129 Cal.Rptr. 57, 57 Cal.App.3d 
76. 


Cal.App. 1 Dist. 1971. Under zoning ordi- 
nance providing that automobile service sta- 
tions may be permitted in highway service dis- 
trict if their location conforms to the objectives 
of the master plan, planning commission is 
vested with considerable discretion in determin- 
ing whether the proposed use subserves the 
master plan’s fundamental objectives and the 
city did not exhaust its discretion when it 
adopted zone classifications with specific stan- 
dards and requirements. 

Van Sicklen v. Browne, 92 Cal.Rptr. 786, 

15 Cal.App.3d 122. 


Cal.App. 1 Dist. 1965. Use permits may be 
granted only as authorized by zoning ordinance. 
Metzenbaum v. City of Carmel-by-the-Sea, 

44 Cal.Rptr. 75, 234 Cal.App.2d 62. 


Cal.App. 1 Dist. 1956. Under County of 
Contra Costa zoning ordinance and subdivision 
ordinance, grant of a land use permit to autho- 
rize use of industrial land for residential pur- 
poses is a discretionary, not a ministerial act. 
West's Ann.Gov.Code, §§ 65460, 65464, 65600; 
West's Ann.Bus. & Prof.Code, § 11500 et seq. 

Roney v. Board of Sup’rs of Contra Costa 

County, 292 P.2d 529, 138 Cal.App.2d 
740. 


Cal.App. 2 Dist. 2000. A conditional use 
permit (CUP) is discretionary by definition. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Whether to grant a conditional use permit 
(CUP) in a specific case rests upon the sound 
discretion of the regulatory body. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d .467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1994. Although one must 
show special circumstances to justify granting 
of zoning variance, one may obtain a planning 
development permit (PDP), like a zoning vari- 
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ance, only upon satisfaction of all legislative 
requirements set forth. 
Dore v. County of Ventura, 28 Cal.Rptr.2d 
299, 23 Cal.App.4th 320. 


Compliance with zoning laws does not nec- 
essarily entitle one to a permit. 

Dore v. County of Ventura, 28 Cal.Rptr.2d 
299, 23 Cal.App.4th 320. 


Planned development permit (PDP) sought 
is subject to discretionary review by administra- 
tive body. 

Dore v. County of Ventura, 28 Cal.Rptr.2d 

299, 23 Cal.App.4th 320. 


Cal.App. 2 Dist. 1991. That county and 
city had projected residential and other urban 
uses for area in their general plans did not 
entitle home builder to develop its land. 

Long Beach Equities, Inc. v. County of 
Ventura, 282 Cal.Rptr. 877, 231 Cal. 
App.3d 1016, rehearing denied, modified, 
and review denied, certiorari denied 112 
Sace Sead SUS Uo. eto, MO Bd od 
898. 


Cal.App. 2 Dist. 1985. Zoning code, 
which provided that use as theater was al- 
lowed in commercial zone, but only with issu- 
ance of conditional use permit, which could 
not be granted unless planning commission 
made seven required findings, did not make 
movie theater permitted use as matter of right, 
but delegated to planning commission discre- 
tion to approve conditional uses according to 
legislative standards. 

Paris v. Community Redevelopment Agen- 

cy, 213 Cal.Rptr. 432, 167 Cal.App.3d 
489. 


Cal.App. 2 Dist. 1983. City’s residential 
growth control ordinance was to be read and 
implemented in conjunction with existing hous- 
ing policies, and in view of goals and objectives 
of the ordinance, the ordinance did not, apart 
from imposing numerical limitations and pre- 
cluding consideration of certain nonqualifying 
projects, otherwise restrict council's substantive 
discretion in awarding allotments from a final 
list, and council was not precluded from consid- 
ering factors additional to those listed in the 
ordinance. West's Ann.Cal.Gov.Code §§ 65000 
et seq., 65302, 65583; West’s Ann.Cal.C.C.P. 
§ 1094.5(f). 

Pacifica Corp. v. City of Camarillo, 196 

Cal.Rptr. 670, 149 Cal.App.3d 168. 


Cal.App. 2 Dist. 1969. With reference to 
zoning matters or conditional use situation, a 
church is to be treated the same as secular 
litigant. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 


Cal.App. 2 Dist. 1955. | Whether — special 
permit to operate rock quarry and crushing 
plant, sand and gravel pit, and asphalt plant 
upon land was contrary to health, safety and 
general welfare of the people of the county was 
a matter committed to the discretion of the 
zoning authorities. 

Cohn v. County Bd. of Sup’rs of Los Ange- 

les County, 286 P.2d 836, 135 Cal.App.2d 
180. 


Cal.App. 2 Dist. 1953. Person employed by 
city to process applications and issue permits 
for construction within city would have no right 
or duty to withhold building permit from realty 
owners after such owners had complied with 
prerequisites for its issuance. 

Palmer v. Fox, 258 P.2d 30, 118 Cal.App.2d 

453. 


Cal.App. 3 Dist. 2000. Where a use is con- 
sistent with applicable zoning, and a conditional 
use permit is either not required or has been 
obtained, then the next step generally is to 
obtain a building permit, the issuance of which 
is presumptively a ministerial rather than dis- 
cretionary act. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


Cal.App. 3 Dist. 1996. The time for a local 
agency to take action with respect to a proposed 
subdivision is when the tentative map is under 
consideration and, provided the final map is in 
substantial compliance with the tentative map 
and any conditions imposed on its approval, the 
approval of the final map becomes a ministerial 
act. West's Ann.Cal.Gov.Code § 66474.1. 

Beck Development Co. v. Southern Pacific 

Transportation Co., 52 Cal.Rptr.2d 518, 
44 Cal.App.4th 1160, review denied. 


Cal.App. 3 Dist. 1993. Portion of Subdivi- 
sion Map Act (SMA) governing issuance of cer- 
tificates of compliance confers no discretion 
upon local agency to deny certificate of compli- 
ance where compliance with Act is found. 
West's Ann.Cal.Gov.Code § 66499.35. 

Findleton v. Board of Supervisors, 15 Cal. 

Rptr.2d 665, 12 Cal.App.4th 709. 


Cal.App. 4 Dist. 1982. Power of ‘“approv- 
al’ of local coastal programs given California 
Coastal Commission includes idea of discretion 
or adjudication, and Commission must exercise 
its independent judgment in making such deter- 
mination. West's Ann.Pub.Res.Code § 30510 et 
seq. 
City of Chula Vista v. Superior Court, 183 

Cal.Rptr. 909, 133 Cal.App.3d 472. 


Atty.Gen. 1991. County was required to 
issue certificates of compliance for 15 lots that 
were described on map properly recorded un- 
der predecessor statute to Subdivision Map Act, 
as well as local ordinance enacted thereunder, 
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and certificates of compliance or conditional 
certificates of compliance for fractions of 17 
other lots described on map, which fractions 
were subsequently created by metes and bound 
conveyances in which none of lots were identi- 
fied or recognized. West's Ann.Cal.Gov.Code 
8§ 66412.6, 66451.10, 66499.35. 
74 Op.Atty.Gen. 149, Aug. 13, 1991. 


Law Rev. 1979. Entitlement to permits 
when government deliberately frustrates single 
development. 

11 Southwestern L.R. 568. 


376. —— Change of regulations as affecting 
right. 

N.D.Cal. 1991. In order for application 
for subdivision approval to be considered under 
density requirements of earlier general plan, 
rather than subsequently enacted specific plan, 
county would have had to either: approve ap- 
plication prior to adoption of specific plan, 
include proposal within specific plan and ac- 
companying study, or specifically exempt prop- 
erty from specific plan. 

Herrington v. County of Sonoma, 

F.Supp. 909. 


Bkrtcy.S.D.Cal. 1981. Debtor, a real es- 
tate developer which had relied on use permit, 
approvals of environmental impact report, and 
recordation of final tract map, had a vested 
right to complete construction of subdivision 
and, subject to certain limitations, debtor or its 
successor would not be subject to obtaining a 
new use permit or variance to comply with 
subsequently enacted ordinance. 

San Clemente Estates v. City of San Clem- 

ente, 12 B.R. 209. 


Cal. 1977. Where landowner’s predeces- 
sor in title had been issued a conditional use 
permit for commercial sales of water from a 
well on property located in a residential subdivi- 
sion, landowner succeeded to any _ benefits 
which his predecessor in title enjoyed under the 
permit and, therefore, if the predecessor in title 
would have been allowed to carry on the water 
sale business in the manner engaged in by 
landowner after he purchased the property, 
then the landowner was operating within the 
permit and was not required to secure a new 
permit under ordinance which became effective 
after the original conditional use permit had 
issued. 

County of Imperial v. McDougal, 564 P.2d 

14, 138 Cal.Rptr. 472, 19 Cal.3d 505, 
application denied 98 S.Ct. 294, 434 U.S. 
899, 54 L.Ed.2d 187, appeal dismissed 98 
S.Ct. 469, 434 U.S. 944, 54 L.Ed.2d 306. 


Cal. 1976. If property owner has_per- 
formed substantial work and incurred substan- 
tial liabilities in good faith reliance upon permit 
issued by government, he acquires vested right 


790 


to complete construction in accordance with 
terms of permit; once landowner has secured 
vested right, government may not, by virtue of 
change in zoning laws, prohibit construction 
authorized by permit upon which he relied. 
Avco Community Developers, Inc. v. South 
Coast Regional Com., 553 P.2d 546, 132 
Cal.Rptr. 386, 17 Cal.3d 785, appeal dis- 
missed, certiorari denied 97 S.Ct. 1089, 

429 U.S. 1083, 51 L.Ed.2d 529. 


Cal. 1975. Municipal corporations may 
acquire ‘‘vested rights’’ exemption under Coast- 
al Zone Conservation Act thereby entitling them 
to complete their project or development with- 
out necessity of obtaining Coastal Act permit. 
West’s Ann.Public Resources Code, § 27404. 

Urban Renewal Agency v. California Coast- 

al Zone Conservation Com., 542 P.2d 
645, 125 Cal.Rptr. 485, 15 Cal.3d 577. 


Where city had, prior to November 8, 
1972, commenced construction and performed 
substantial work on waterfront development 
and incurred substantial liabilities for work and 
materials necessary therefor, city had vested 
rights in development and was not required to 
obtain permit under Coastal Zone Conservation 
Act; however, that exemption did not extend to 
building and construction activities which 
would be undertaken in future by private devel- 
opers purchasing land from city within devel- 
opment area, notwithstanding contention that 
various stages of development project were fi- 
nancially interdependent, thus requiring exten- 
sion of exemption. West’s Ann.Public Re- 
sources Code, § 27404. 

Urban Renewal Agency v. California Coast- 

al Zone Conservation Com., 542 P.2d 
645, 125..Cal:Rptr: 485, 15 Calksd 577. 


Cal. 1973. The Coastal Zone Conservation 
Act requires a coastal permit for construction 
commenced after 1 February 1973, but does not 
require one for continuation and completion of 
work by builders who have performed substan- 
tial lawful construction of their projects prior 


thereto. West’s Ann.Public Resources Code, 
§§ 27000 et seq., 27001, 27001(c), 27104, 
27225, 27302, 27400, 27402-27404, 27420, 
27423. 


San Diego Coast Regional Com. v. See the 
Sea, Limited, 513 P.2d 129, 109 Cal.Rptr. 
377, 9 Cal.3d 888. 


In light of prospective language used in 
section of the Coastal Zone Conservation Act 
requiring permit for coastal developments after 
| February 1973, and of absence of expressed 
statutory provision for moratorium, section pro- 
viding that no permit is required of certain 
persons who have commenced construction 
would not be extended by negative implication 
to require permits of others who have com- 
menced construction prior to | February 1973, 
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despite contention that such construction of the 
statute renders the latter section meaningless, 
since said section exempts some persons other- 
wise required to obtain a coastal permit, such 
as those who have demolished structures or 
incurred substantial expenses and liabilities pre- 
paratory to construction in reliance on a build- 
ing permit obtained prior to the effective date of 
the act. West’s Ann.Public Resources Code, 
§§ 27400, 27404. 
San Diego Coast Regional Com. v. See the 
Sea, Limited, 513 P.2d 129, 109 Cal.Rptr. 
377, 9 Cal.3d 888. 


Cal. 1967. City permit bureau, in its dis- 
cretion could deny building permit application 
on ground that structure described therein 
would be rendered illegal by pending zoning 
ordinance. 

Russian Hill Imp. Ass'n v. Board of Permit 

Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


Where public hearing and official recom- 
mendations had been made concerning pro- 
posed ordinance limiting height of structures 
prior to developer's filing of permit application 
for construction of apartment building, develop- 
ers were fully on notice that city was proceed- 
ing to exercise power which ultimately resulted 
in adoption of ordinance. 

Russian Hill Imp. Ass'n v. Board of Permit 

Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


City ordinance providing that any building 
for which permit has been lawfully granted 
prior to effective date of amendment to city 
planning code may be completed and used in 
accordance with approved plans, provided that 
construction is started and diligently prosecuted 
to completion, is applicable only where such 
permit has attained finality in administrative 
process. 

Russian Hill Imp. Ass’n v. Board of Permit 

Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


Building permit achieves finality which 
would immunize it from operation of subse- 
quent changes in zoning laws only when right 
to invoke discretionary reviewing authority of 
Board of Permit Appeals has been exhausted. 

Russian Hill Imp. Ass’n v. Board of Permit 

Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


One who does not have presently effective 
municipal license to proceed with construction 
must assume risk that before final action has 
been taken on application the law might be 


changed to require that his application be de- 
nied. 
Russian Hill Imp. Ass’n v. Board of Permit 
Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34, 


When building permit has been lawfully 
granted, city ordinance providing that any 
building for which permit has been lawfully 
granted prior to effective date of amendment to 
city planning code may be completed and used 
in accordance with approved plans, provided 
that construction is started and diligently prose- 
cuted to completion, automatically empowers 
permittee to complete approved structure. 

Russian Hill Imp. Ass’n v. Board of Permit 

Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


Board of Permit Appeals retains discretion- 
ary power to order that building permit be 
denied because of pending change in law. 

Russian Hill Imp. Ass’n v. Board of Permit 

Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


Cal.App. 1 Dist. 1991. When developers 
filed tentative subdivision map during revision 
of town’s general plan, proposal had to be 
evaluated against draft general plan under con- 
sideration during extension period, rather than 
under existing general plan. West’s Ann.Cal. 
Gov.Code §§ 65361, 65589.5. 

Harroman Co. v. Town of Tiburon, 1 Cal. 

Rptr.2d 72, 235 Cal.App.3d 388, review 
denied. 


Cal.App. 1 Dist. 1981. Where building per- 
mit to erect specific type of building is issued by 
county or city and permittee acts upon it and 
incurs obligations, or in good faith commences 
construction, his rights become vested and gov- 
ernmental body is thereafter estopped to set up 
zoning ordinance subsequently enacted. 

Court House Plaza Co. v. City of Palo Alto, 

173 Cal.Rptr. 161, 117 Cal.App.3d 871, 
appeal dismissed, certiorari denied 102 
S.Ct. 623, 454 U.S. 1074, 70 L.Ed.2d 607. 


Cal.App. 1 Dist. 1980. Doctrine of vested 
rights protects property owners from changes in 
zoning or other land use regulations which 
occur before completion of the owner's develop- 
ment project. 

Billings v. California Coastal Com., 163 

Cal.Rptr. 288, 103 Cal.App.3d 729. 


Property owners, whose subdivision map 
was tentatively approved by the county on De- 
cember 30, 1976, had not acquired a vested 
right to subdivide before the January 1, 1977 
effective date of the 1976 Coastal Act, as the 
record indicated no “‘good faith reliance” by the 
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owners on the tentative permit, and as prior to 
the permit, they had spent only about $520 for 
the cost of a survey. West’s Ann.Public Re- 
sources Code, § 30000 et seq. 
Billings v. California Coastal Com., 163 
Cal.Rptr. 288, 103 Cal.App.3d 729. 


Cal.App. 1 Dist. 1979. Doctrine of vested 
rights protects property owners from changes in 
zoning or other land use regulations which 
occur before completion of the owner's develop- 
ment project. West’s Ann.Public Resources 
Code, § 30608. 

Tosh v. California Coastal Com, 160 Cal. 

Rptr. 170, 99 Cal.App.3d 388. 


Although on April 8, 1976, prior to the 
January 1, 1977 effective date of the California 
Coastal Act, county planning commission gave 
tentative subdivision map approval to respon- 
dents, one condition for approval, viz., convey- 
ance of a scenic easement to the county, had not 
been satisfied on the effective date of the Coast- 
al Act, and approval of an easement deed was 
not merely a ministerial act; therefore, respon- 
dents had no vested right on the Coastal Act’s 
effective date. West’s Ann.Public Resources 
Code, §§ 30000 et seq., 30608. 

Tosh v. California Coastal Com, 160 Cal. 

Rptr. 170, 99 Cal.App.3d 388. 


Cal.App. 1 Dist. 1976. Scope of develop- 
ment which developer has a right to complete 
without a coastal permit is limited by the scope 
of the specific development theretofore ap- 
proved and permitted and depends upon the 
good-faith performance of substantial work and 
incurring of liabilities for the development so 
expressly authorized. West’s Ann.Public Re- 
sources Code, § 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
SiCteZ668) 43i0U-S: Goll, oo bed 2deZo7, 


Where developer was subject to require- 
ment of obtaining further permits for its 
planned community development before struc- 
tures could be erected on the land, it was not 
entitled to exemption from Coastal Zone Con- 
servation Act on theory that approval had been 
given by the county to the “‘project’’ prior to the 
effective date of the Act; the existence of build- 
ing restrictions and the interrelationship and 
interdependence of unit developments did not 
give it a vested interest to construct the entire 
contemplated project merely because some con- 
struction had begun. West’s Ann.Public Re- 
sources Code, § 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
SiCtaZ2668) 4a US, Solis kL. ba2d 267. 


Criteria for completion of planned commu- 
nity development were not sufficiently articulat- 
ed in the specific plan, the prior approvals from 
county authorities, or the developmental history 
of the project prior to effective date of the 
Coastal Zone Conservation Act to entitle devel- 
oper to a declaration that it had a vested right 
to complete all of the project without complying 
with the permit provisions of the Act. West's 
Ann.Public Resources Code, § 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
S:Ct- 2668) 43 U.S, 951) 53.b Ed:zdZore 


Where developer did not obtain building 
permit approvals and did not perform any con- 
struction in reliance on tentative map approval 
given by county prior to effective date of Coastal 
Zone Conservation Act, the developer did not 
obtain any vested right to complete develop- 
ment encompassed by the map without obtain- 
ing a permit. West’s Ann.Public Resources 
Code, § 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
S.Ct. 2668, 431 U.S. 951, 53 L.Ed.2d 267. 


Passage of Coastal Zone Conservation Act 

did not toll developer’s right to proceed under 

tentative subdivision map so that failure of de- 

veloper to file a final map within the time 

required precluded it from asserting that it had 

obtained a vested right to complete develop- 

ment pursuant to the map without obtaining 

permit required by the Act. West's Ann.Public 
Resources Code, § 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 

63 Cal.App.3d 57, certiorari denied 97 

S.Ct, 2668) 4317 U.S! 951, 53° LE Ed.2d 267. 


In the absence of showing that certain 
property in which condominium and multihous- 
ing or cluster developments were proposed was 
subject of approval of structural features or any 
other similar type of approval prior to enact- 
ment of Coastal Zone Conservation Act, devel- 
oper did not have a vested right to proceed with 
the development in the absence of coastal per- 
mit. West’s Ann.Public Resources Code, 
§ 27000 et seq. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
S.Ct. 2668, 431 U.S. 951, 53 L.Ed.2d 267. 


Developer was not entitled to exemption 
from permit requirements of the Coastal Zone 
Conservation Act on theory that existing plans 
and approvals for a portion of its planned 
community development set a pattern which 
rendered the approval of necessary subdivision 
maps, use permits, precise plans, grading per- 
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mits, and building permits were ministerial 

acts. West's Ann.Public Resources Code, 
§ 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 

63 Cal.App.3d 57, certiorari denied 97 

S.Ct. 2668, 431 U.S. 951, 53 L.Ed.2d 267. 


Where design and construction of single- 
family dwellings within planned community de- 
velopment was to be undertaken in most cases 
by the individual lot purchaser or his contractor 
and architect subject to terms of restrictive 
covenant covering design and architectural fea- 
tures, mere fact that issuance of such building 
permits might be a ministerial act on the part of 
the county did not provide developer, which 
had obtained approval for development map 
prior to effective date of Coastal Zone Conserva- 
tion Act, to an exemption from the coastal 
permit requirements of the Act on theory that it 
had obtained a vested right. West’s Ann.Public 
Resources Code, § 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
S.Ct. 2668, 431 U.S. 951, 53 L.Ed.2d 267. 


Mere fact that, prior to effective date of 
Coastal Zone Conservation Act, developer had 
made expenditures for the benefit of the entire 
5200 acres covered by its proposed planned 
community development did not entitle it to an 
exemption from the permit requirements of the 
Coastal Zone Conservation Act with respect to 
entire 5200 acres. West's Ann.Public Resources 
Code, § 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
S.Ct 2668, 431 U_S. 951,53 L.Ed.2d 267. 


Fact that developer had, prior to effective 
date of Coastal Zone Conservation Act, dedicat- 
ed approximately 120 acres of land within the 
development for the purpose of creating a coun- 
ty regional park did not entitle it to an exemp- 
tion from the permit requirements of the Act 
with respect to the development of the remain- 
der of the land. West's Ann.Public Resources 
Code, § 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
S.Ct. 2668, 431 U.S. 951, 53 L.Ed.2d 267. 


Cal.App. 1 Dist. 1976. Generally, develop- 
ment permits are required for any new con- 
struction within coastal zone permit area 
commencing on or after February 1, 1973; 
however, developer who has obtained building 
permit and in good-faith reliance upon permit 
has diligently commenced construction activity 
and performed substantial work on develop- 
ment is not required to secure permit from 


regional commission, nor are developers who 
have obtained building permits and have in 
good faith commenced actual construction of 
structures, performed substantial work, and 
incurred substantial liability, required to ob- 
tain permit. West's Ann.Public Resources 
Code, §8§ 27400, 27404. 
Sierra Club v. California Coastal Zone Con- 
servation Com., 129 Cal.Rptr. 743, 58 
Cal.App.3d 149. 


Generally, one who in good-faith reliance 
upon building permit performs substantial work 
and incurs substantial liability in reliance there- 
on acquires vested right to complete construc- 
tion notwithstanding any intervening change in 
law that would otherwise preclude construction. 

Sierra Club v. California Coastal Zone Con- 

servation Com., 129 Cal.Rptr. 743, 58 
Cal.App.3d 149. 


Cal.App. 1 Dist. 1974. Builder which had 
not obtained building permits nor done any 
work in reliance thereon before effective date of 
Coastal Zone Conservation Act was subject to 
the requirements of the Act, even though appli- 
cation for building permits had been made prior 
to the effective date and superior court had, in a 
separate action, ruled that builder had been 
entitled to building permits prior to the effective 
date of the Act and had ordered that permits be 
issued nunc pro tune. West’s Ann.Public Re- 
sources Code, §§ 27000-27650. 

California Central Coast etc. Conservation 

Com. v. McKeon Constr., 112 Cal.Rptr. 
903, 38 Cal.App.3d 154. 


Cal.App. 1 Dist. 1973. Under __ planning 
code which provided that no application for a 
building permit, filed subsequent to adoption of 
resolution of intention to reclassify, should be 
approved while proceedings are pending on 
such reclassification unless construction pro- 
posed would conform to existing classification 
and also to different classification under consid- 
eration, zoning agencies were not required to 
apply interim zoning controls in existence at 
time of their respective hearings on site permit 
application, where such application was filed 
before the controls were enacted and proposed 
building conformed with requirements of exist- 
ing zoning laws. 

San Francisco Planning etc. Assn. v. Cen- 

tral Permit Bureau, 106 Cal.Rptr. 670, 30 
Cal.App.3d 920. 


Where building permit was legally issued 
and substantial work was done under the per- 
mit after it became final and before zoning 
ordinance was amended, a vested right was 
obtained in the permit and future changes in 
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height and bulk limitations in zoning laws 
would not affect it. 
San Francisco Planning etc. Assn. v. Cen- 
tral Permit Bureau, 106 Cal.Rptr. 670, 30 
Cal.App.3d 920. 


Cal.App. 1 Dist. 1961. Application for per- 
mit to erect billboard on applicant’s land in 
zone in which such construction was permitted 
at time application was made was properly 
denied upon subsequent amendment of building 
code so as to prohibit erection of billboards in 
area of proposed site, though proposed amend- 
ment was not presented to city and county 
board of supervisors until after application was 
filed and did not become effective until after 
denial of application. 

Chas. L. Harney, Inc. v. Board of Permit 
Appeals of City and County of San Fran- 
cisco, 15 Cal.Rptr. 870, 195 Cal.App.2d 
442. 


Cal.App. 2 Dist. 1996. Absent some state 
statute dictating otherwise, height ordinance in 
effect at time of city council’s prior decision 
denying landowners’ application for develop- 
ment project permits would apply to future 
development of landowners’ project, where 
court ordered new hearing on ground that 
council had denied landowners a fair trial in 
denying permits. 

Clark v. City of Hermosa Beach, 56 Cal. 
Rptr.2d 223, 48 Cal.App.4th 1152, as 
modified on denial of rehearing, and re- 
view denied, certiorari denied 117 S.Ct. 
1230), SLOWS, Wie), We IL eel 7xel SENS: 


Cal.App. 2 Dist. 1986. City’s interim ordi- 
nance, which required consistency between 
building permits and general plan for the com- 
munity, was given prospective application only 
and thus did not affect the validity of develop- 
er’s permit issued to developer prior to adoption 
of interim ordinance. 

Elysian Heights Residents Assn., Inc. v. City 

of Los Angeles, 227 Cal.Rptr. 226, 182 
Cal.App.3d 21, review denied. 


Cal.App. 2 Dist. 1983.. General rule is that 

a permit, license or other governmental entitle- 

ment must conform to law in existence at time 

of its issuance or recordation rather than law in 
effect at time of application or denial. 

Palmer v. Board of Supervisors, 193 Cal. 
Rptr. 669, 145 Cal.App.3d 779. 


Fact that tentative subdivision map con- 
formed to zoning law in existence at date on 
which it was improperly denied because of 
incorrect interpretation of Government Code 
section did not entitle applicant to approval 
under law then in effect without complying with 
subsequently enacted zoning conditions where 
there was no bad faith in denial of application, 
rezoning process had been in existence prior to 


denial and applicant did not claim any vested 
rights. 
Palmer v. Board of Supervisors, 193 Cal. 
Rptr. 669, 145 Cal.App.3d 779. 


Filing of a subdivision map is insufficient to 

exempt one from a subsequent zone change. 

Palmer v. Board of Supervisors, 193 Cal. 
Rptr. 669, 145 Cal.App.3d 779. 


Cal.App. 2 Dist. 1980. Doctrine of ‘‘vested 
rights’ protects property owners from changes 
in zoning or other land use regulations which 
occur before completion of project. 

El Patio v. Permanent Rent Control Bd., 

168 Cal.Rptr. 276, 110 Cal.App.3d 915. 


Cal.App. 2 Dist. 1980. Property owner ac- 
quires no vested right as against future zoning 
merely by purchasing real property and by 
zoning property government makes no repre- 
sentation to landowner that he will be exempt 
from zoning laws in effect at time he applies for 
his permit. 

Toso v. City of Santa Barbara, 162 Cal. 
Rptr. 210, 101 Cal.App.3d 934, certiorari 
denied 101 S.Ct. 271, 449 U.S. 901, 66 
EBaZdeisie 


Cal.App. 2 Dist. 1977. New height limita- 
tion ordinance providing for building permits 
could not be used to affirm city’s wrongful 
action under old ordinance in denying permit 
for two-story single-family residence, where 
new height ordinance had not been enacted 
until after final administrative decision and 
granting of permit under old ordinance would 
not adversely affect enforcement of new ordi- 
nance nor defeat its objects and purposes or 
make it worthless. 

Gabric v. City of Rancho Palos Verdes, 140 

Cal.Rptr. 619, 73 Cal.App.3d 183. 


Cal.App. 2 Dist. 1977. Financial interde- 
pendence of construction on separate parcels of 
land does not create single project for purposes 
of Coastal Zone Conservation Act, under which 
development may proceed without Coastal Act 
permit if it is pursuant to building permit issued 
prior to date on which Coastal Act permit is 
required, but rather there must be single devel- 
opment. Public Resources Code, §§ 27400, 
27425, 27426, St.1972, pp. A-186, A-187: 
§ 27404, St.1973, p. 46. 

South Coast Regional Com. v. Higgins, 137 

Cal.Rptr. 551, 68 Cal.App.3d 636. 


To qualify project for exemption from 
Coastal Zone Conservation Act requiring permit 
from coastal commission, substantial construc- 
tion must be performed pursuant to building 
permit or other governmental permit affording 
similar rights prior to date on which permit 
from coastal commission is required. Public 
Resources Code, §§ 27400, 27425, 27426, 
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St.1972, pp. A-186, A-187; § 27404, St.1973, p. 
46. 
South Coast Regional Com. v. Higgins, 137 
Cal.Rptr. 551, 68 Cal.App.3d 636. 


Where manufacture of modular units was 
not pursuant to any building permit issued for 
construction on developer's lots on Pacific coast 
highway, no building permit was secured as to 
two of lots until day immediately preceding 
cutoff date after which Coastal Act permit was 
required, the one day in which building permit 
was in existence did not permit substantial 
construction pursuant to the permit; thus the 
construction was not exempt from the Coastal 
Act permit requirement. Public Resources 
Code, §§ 27400, 27425, 27426, St.1972, pp. A- 
186, A-187; § 27404, St.1973, p. 46. 

South Coast Regional Com. v. Higgins, 137 

Cal.Rptr. 551, 68 Cal.App.3d 636. 


Where building permit as to lot on Pacific 
coast highway was secured several days prior to 
cutoff date after which Coastal Act permit was 
required, but modular unit was delivered to lot 
90 days before building permit was secured and 
nothing was done after delivery except for re- 
pair of wind damage, delivery of unit was not 
part of lawful construction authorized by build- 
ing permit and scope of work done after permit 
was obtained was not substantial; thus the 
property did not qualify for exemption from 
Coastal Act permit requirement. Public Re- 
sources Code, §§ 27400, 27425, 27426, St.1972, 
pp. A-186, A-187; § 27404, St.1973, p. 46. 

South Coast Regional Com. v. Higgins, 137 

Cal.Rptr. 551, 68 Cal.App.3d 636. 


Cal.App. 2 Dist. 1965. City was not re- 
quired before denying permission to divide lot 
into lots which would meet area requirements 
of existing but not proposed ordinance and 
which would be smaller than lots existing in 
area to adopt temporary interim zoning ordi- 
nance. West's Ann.Gov.Code, § 65806. 

Slater v. City Council of City of Los Ange- 

les, 47 Cal.Rptr. 837, 238 Cal.App.2d 864. 


Cal.App. 2 Dist. 1957. The general rule 
that an application for a building permit must 
conform to an ordinance passed while action 
upon the same is pending was not applicable to 
a situation in which the building permit should 
have been issued before amendment to the law. 

Munns v. Stenman, 314 P.2d 67, 152 Cal. 

App.2d 543. 


Cal.App. 3 Dist. 1982. As used in the vest- 
ed rights doctrine, “‘vested’’ means the irrevoca- 
ble right to complete construction notwithstand- 
ing intervening change in the law that would 
otherwise preclude it and, in short, for review 
purpose a ‘‘vested right’’ means a preexisting 
right while a ‘‘vested right’’ for construction 


means a right the government is estopped to 
deny. West’s Ann.C.C.P. § 1094.5. 
McCarthy v. California Tahoe Regional 
Planning Agency, 180 Cal.Rptr. 866, 129 
Cal.App.3d 222. 


There was no good-faith reliance on foun- 
dation permit issued by city of South Tahoe so 
as to enable developer to complete restaurant 
building despite subsequent adoption of land 
use ordinance by California Tahoe Regional 
Planning Agency as not only was developer 
chargeable with imputed knowledge under Uni- 
form Building Code that a foundation permit 
holder proceeds at his own risk but developer 
had actual knowledge of impending regulation 
and second reading of land use ordinance was 
on September 19 while foundation permit was 
filed on August 20 and issued August 27 and 
within six days developer demolished existing 
buildings and installed a foundation. 

McCarthy vy. California Tahoe Regional 

Planning Agency, 180 Cal.Rptr. 866, 129 
Cal.App.3d 222. 


Cal.App. 3 Dist. 1977. By issuing approv- 
als preparatory to a building permit, the gov- 
ernment makes no representation that the de- 
veloper will be exempt from changing land-use 
regulations, and the developer must comply 
with the ordinances in effect at the time he 
secures a building permit. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 


Once a developer secures a building permit 
and expends a considerable sum of money in 
reliance on it, he may acquire a vested right 
which protects him against shifting regulation 
by the government. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 


Regional planning agency, by issuing ap- 
provals leading to work preliminary to con- 
struction by developer, made no representation 
that developer would be exempt from land-use 
regulations prevailing when, at a later time, 
developer would apply for a building permit. 
West's Ann.Gov.Code, 88 67070, 67073, 67100. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 


Cal.App. 4 Dist. 1999. Under First Amend- 
ment, ordinance that made industrial area off- 
limits to adult businesses on theory that they 
would retard goal of replacing older industry 
with new, ‘upscale’ industry could not be ret- 
roactively applied to deny an application that 
would otherwise have been granted; ordinance 
as applied amounted to a discretionary denial of 
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permit and allowed censorship in the guise of 

redevelopment law. U.S.C.A. Const.Amend. 1. 

Gammoh vy. City of Anaheim, 86 Cal. 

Rptr.2d 194, 73 Cal.App.4th 186, as mod- 

ified on denial of rehearing, and review 
denied. 


Cal.App. 4 Dist. 1997. Vesting tentative 
map statute was adopted to offer developers 
degree of assurance not previously available 
against changes in regulations; approval of vest- 
ing tentative map confers upon developer, sub- 
ject to limitations, certain vested rights to ap- 
proval of final map consistent with such vesting 
tentative map. West’s Ann.Cal.Gov.Code 
8§ 66498.1-66498.9. 

Mola Development Corp. v. City of Seal 

Beach, 67 Cal.Rptr.2d 103, 57 Cal. 
App.4th 405, review denied. 


Cal.App. 4 Dist. 1996. Absent equitable es- 
toppel, upon which judicial vested rights doc- 
trine is based, governmental agency may 
change zoning and planning requirements late 
into development process in spite of property 
owner's expenditure of substantial sums. 

Davidson v. County of San Diego, 56 Cal. 

Rptr.2d 617, 49 Cal.App.4th 639, review 
denied. 


Property owner did not have vested right, 
under judicial vested rights doctrine, to develop- 
ment of crematorium upon his land where he 
had not obtained building permit at time of 
passage of ordinance which changed require- 
ments and had not performed substantial work 
or incurred substantial liabilities in good faith 
reliance upon any issued permit. 

Davidson v. County of San Diego, 56 Cal. 

Rptr.2d 617, 49 Cal.App.4th 639, review 
denied. 


Zoning ordinance was intended to confer 
vested right to have building permit application 
reviewed and considered in light of regulations 
existing on date of application. San Diego, 
Cal., County Zoning Ordinance § 1019(a). 

Davidson vy. County of San Diego, 56 Cal. 

Rptr.2d 617, 49 Cal.App.4th 639, review 
denied. 


Property owner had vested right to con- 
struct crematorium when he applied for build- 
ing permit pursuant to local zoning ordinance 
which was intended to confer vested right to 
have application reviewed and considered in 
light of regulations existing on date of applica- 
tion. San Diego, Cal., County Zoning Ordi- 
nance § 1019(a). 

Davidson v. County of San Diego, 56 Cal. 

Rptr.2d 617, 49 Cal.App.4th 639, review 
denied. 


Property owner’s vested right under local 
zoning ordinance to have ordinances applied as 
they existed at time he applied for building 


permit to construct crematorium did not pro- 
hibit county from enacting new crematorium 
regulations necessitated by public health and 
safety concerns and applying those regulations 
to property owner under its police power. San 
Diego, Cal., County Zoning Ordinance 
§ 1019(a). 
Davidson v. County of San Diego, 56 Cal. 
Rptr.2d 617, 49 Cal.App.4th 639, review 
denied. 


Vested rights doctrine in land use context is 
subject to qualification that such vested right, 
while immune from divestment through ordi- 
nary police power regulations, may be impaired 
or revoked if use authorized or conducted there- 
under constitutes menace to public health and 
safety or public nuisance; public welfare de- 
mands may even require complete destruction 
of vested property rights. 

Davidson v. County of San Diego, 56 Cal. 

Rptr.2d 617, 49 Cal.App.4th 639, review 
denied. 


New land use regulations imposed by coun- 
ty on property owner’s crematorium project 
after he applied for building permit would not 
impair his vested rights to issuance of permit if 
new regulations, which required major use per- 
mit and 650-foot set-back, were reasonably nec- 
essary to prevent operation of crematorium 
from being danger or nuisance to public. San 
Diego, Cal., County Zoning Ordinance 
§§ 1019(a), 2545(b), 2585(b), 6907(b). 

Davidson v. County of San Diego, 56 Cal. 

Rptr.2d 617, 49 Cal.App.4th 639, review 
denied. 


Cal.App. 4 Dist. 1992. Under vested rights 
doctrine, if property owner has performed sub- 
stantial work and incurred substantial liabilities 
in good faith reliance upon permit issue by 
government, he acquires vested right to com- 
plete construction in accordance with terms of 
permit and once landowner has secured vested 
right, government may not, by virtue of chang- 
ing zoning laws, prohibit construction autho- 
rized by permit upon which he relied. 

Consaul v. City of San Diego, 8 Cal.Rptr.2d 

762, 6 Cal.App.4th 1781, review denied. 


Interim development ordinance dwelling 
unit allocations which property owners received 
and letters from city based on specific informa- 
tion provided planning department about pro- 
posed project were not sufficient to create in 
property owners vested right to proceed with 
development project when zoning for property 
changed; language of ordinance and letters 
only created right to apply for building permit 
and plan check and ordinance expressly provid- 
ed that further action such as application for 
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building permit was required even after dwell- 

ing unit allocation was made. 
Consaul v. City of San Diego, 8 Cal.Rptr.2d 
762, 6 Cal.App.4th 1781, review denied. 


Cal.App. 4 Dist. 1981. | Where _ property 
owner has performed substantial work and in- 
curred substantial liabilities in good-faith reli- 
ance upon a permit issued by government, he 
acquires a vested right to complete construction 
in accordance with terms of permit. 

Anderson v. City of La Mesa, 173 Cal.Rptr. 

572, 118 Cal.App.3d 657. 


Cal.App. 4 Dist. 1979. Where developer 
was granted exception from permit requirement 
of Coastal Zone Conservation Act of 1972 based 
upon vested rights accruing under issued build- 
ing permits, right possessed by developer was in 
the nature of a property right rooted in the 
Constitution, and developer’s failure to exercise 
that vested right to its fullest extent before 
enactment of Coastal Act of 1976 did not affect 
its vested character; subsequent statute could 
not operate to terminate right which existed 
under law prior to its passage. West’s Ann.Pub- 
lic Resources Code, §§ 27000 et seq., 30608(a). 

Pardee Construction Co. v. California 

Coastal Com., 157 Cal.Rptr. 184, 95 Cal. 
App.3d 471. 


Fact that Coastal Commission was adminis- 
trative tribunal charged with making initial de- 
termination of vested rights claim under Coastal 
Zone Conservation Act of 1972 did not change 
constitutional character of vested right pos- 
sessed by developer who had been issued build- 
ing permit prior to effective date of the Act, and 
neither statutory nor constitutional authority 
existed authorizing Commission to limit or deny 
the vested right basis for exemption under 
Coastal Act of 1976. West's Ann.Public Re- 
sources Code, §§ 27000 et seq., 30608(a). 

Pardee Construction Co. v. California 

Coastal Com., 157 Cal.Rptr. 184, 95 Cal. 
App.3d 471. 


Cal.App. 4 Dist. 1975. In determining 
whether developer was exempt from obtaining 
coastal permit under statute providing that a 
person is not required to obtain coastal permit 
if city has issued person a building permit 
before November 8, 1972 and construction has 
commenced, developer's conduct had to be 
evaluated according to circumstances prevailing 
before November 8. West’s Ann.Public Re- 
sources Code, § 27404. 

Aries Dev. Co. v. California Coastal Zone 

Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


Even if city council's November 1, 1972 
approval of tentative tract map was final discre- 
tionary approval of condominium project, 
where developer entertained doubts about its 


legal position after approval, government did 
not lull developer into believing it had received 
final approval and developer speeded up its 
timetable to escape impending state land-use 
controls, developer did not act in good-faith 
reliance on approval so as to be relieved of 
requirement of obtaining coastal permit under 
statute exempting from permit requirement a 
person who was issued a building permit before 
November 8, 1972 and commenced construc- 
tion in good faith and in reliance upon permit. 
West's Ann.Public Resources Code, § 27404. 
Aries Dev. Co. v. California Coastal Zone 
Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


Activities completed by developer before 
November 1, 1972 when tentative tract map for 
project was approved by city council could not 
be considered in determining if developer was 
exempt froin obtaining coastal permit under 
statute providing that a person is not required 
to obtain such a permit if he was issued a 
building permit before November 8, 1972 and 
in good faith and in reliance upon building 
permit commenced construction, performed 
substantial work on development and incurred 
substantial liabilities for work and materials 
since such activities by developer could not 
have been undertaken in reliance on any discre- 
tionary government approval. West's Ann.Pub- 
lic Resources Code, § 27404. 

Aries Dev. Co. v. California Coastal Zone 

Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


Where condominium project was estimated 
to cost $2,263,333, only expenditure incurred by 
developer after alleged final approval of project 
on November 1, 1972 was $28,300 for grading 
and substantial portion of grading work was not 
for lawful work, lawful work performed and 
liabilities incurred therefor before November 8, 
1972 were insubstantial so as to preclude devel- 
oper from being relieved of requirement of 
obtaining coastal permit under statute exempt- 
ing from permit requirement a person who was 
issued building permit before November 8 and 
who in good faith and reliance upon permit 
commenced construction, performed substantial 
work on development and incurred substantial 
liabilities for work and materials. West's 
Ann.Public Resources Code, § 27404. 

Aries Dev. Co. v. California Coastal Zone 

Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


Developer which did not receive all approv- 
als necessary to proceed with construction of 
proposed condominium project prior to Novem- 
ber 8, 1972, which did not act in good-faith 
reliance on approval of tentative tract map and 
which did not perform substantial lawful work 
or incur substantial liabilities between date of 
approval and November 8 was not exempt from 
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obtaining coastal permit under any principle of 
vested right or under statute exempting from 
permit requirement a person who obtained a 
building permit before November 8 and who in 
good faith commenced construction, performed 
substantial work on development and incurred 
substantial liabilities. West's Ann.Public Re- 
sources Code, § 27404. 
Aries Dev. Co. v. California Coastal Zone 
Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


Where only work performed before Febru- 
ary 1, 1973, consisted of demolition of existing 
structure, rough grading, and limited grading 
for a parking structure, demolition and rough 
grading were preparatory work and limited 
grading work was unlawful, developer was not 
exempt from obtaining coastal permit under 
statute that any person wishing to perform any 
development on or after February 1 shall obtain 
a permit. West’s Ann.Public Resources Code, 
§§ 27400, 27404. 

Aries Dev. Co. v. California Coastal Zone 

Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


Cal.App. 5 Dist. 1994. Absent equitable es- 
toppel, local agency may change zoning or 
adopt new ordinances well into development 
process despite developer’s prior commitment 
of substantial resources to project. 

Golden State Homebuilding Associates v. 

City of Modesto, 31 Cal.Rptr.2d 572, 26 
Cal.App.4th 601, review denied. 


Cal.App. 5 Dist. 1994. Due process notice 
requirements implicit in vesting tentative map 
statutes limit increases in developer's fees to 
those for which adequate standards for deter- 
mining scope and extent of fee increases are in 
place at time vesting tentative map is deemed 
complete. West’s Ann.Cal.Gov.Code § 66498.1 
et seq. 

Kaufman & Broad Central Valley, Inc. v. 

City of Modesto, 30 Cal.Rptr.2d 904, 25 
Cal.App.4th 1577, review denied. 


Vesting tentative map statutes conferred on 
developer vested right to develop its subdivision 
subject only to capital facilities fees in effect 
when its vesting tentative map application was 
deemed complete, adjusted annually according 
to building cost index to reflect increases in cost 
of construction and, therefore, city could not 
attach fee escalator condition to its approval of 
developer's fee tentative map application which 
permitted imposition of fees in excess of those 
in effect when map application was deemed 
complete; city had no policy of charging capital 
facilities fees for anything other than specific 
improvements identified by infrastructure study 
committee, and city had no policy of increasing 
fees for any reason other than to adjust for 


increases in cost of construction. West’s Ann. 

Cal.Gov.Code § 66498.1 et seq. 
Kaufman & Broad Central Valley, Inc. v. 
City of Modesto, 30 Cal.Rptr.2d 904, 25 


Cal.App.4th 1577, review denied. 


Vesting tentative map statutes were intend- 
ed to create vested right affording greater pro- 
tection and arising earlier in development pro- 
cess than right available under common-law 
doctrine and effectively freeze in place ordi- 
nances, policies, and standards in effect at time 
vesting tentative map application is determined 
to be complete. West's Ann.Cal.Gov.Code 
§ 66498.1 et seq. 

Kaufman & Broad Central Valley, Inc. v. 

City of Modesto, 30 Cal,Rptr.2d 904, 25 
Cal.App.4th 1577, review denied. 


Vesting tentative map statute applies gener- 
al notice requirement to local agency seeking to 
pass along fee increase imposed after develop- 
er’s rights have vested; that is, ordinances, 
policies, and standards in effect when develop- 
er’s vesting tentative map is deemed complete, 
must include not only general fee escalation 
provision but must also provide reasonable no- 
tice of nature of fee and manner of its calcula- 
tion, as developer about to commit substantial 
time and resources to project should be able to 
predict with at least some degree of assurance 
what fee will be when time comes to pay it. 
West's Ann.Cal.Gov.Code § 66498.1. 

Kaufman & Broad Central Valley, Inc. v. 

City of Modesto, 30 Cal.Rptr.2d 904, 25 
Cal.App.4th 1577, review denied. 


Capital facilities fees for housing units with- 
in proposed second phase of development 
would be limited to those in effect when vesting 
tentative map was deemed complete, plus sub- 
sequent increases adopted to reflect changes in 
building cost index; there was nothing in lan- 
guage of city resolution that provided any dis- 
cernable standard which serves either to define 
or limit scope of future increases, and therefore 
resolution does nothing to overcome deficien- 
cies in city’s general fee escalation policy. 
West's Ann.Cal.Gov.Code § 66498.1 et seq. 

Kaufman & Broad Central Valley, Inc. v. 

City of Modesto, 30 Cal.Rptr.2d 904, 25 
Cal.App.4th 1577, review denied. 


Cal.App. 5 Dist. 1974. Where county re- 
tained discretion to deny application to rezone 
property for purposes of construction of moun- 
tain subdivision, subdivision developer, which 
had expended $45,000 in developing subdivi- 
sion, did not have any vested right in the devel- 
opment such that any future action by county 
oe to its police power would be ineffectu- 
al. 

People v. County of Kern, 115 Cal.Rptr. 67, 

39 Cal.App.3d 830. 
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377. Estoppel to claim or oppose. 


Library references 
C.J.S. Zoning and Land Planning § 194. 


Cal. 1977. Where landowner was repre- 
sented by counsel at joint meeting between 
planning commission and board of supervisors 
during which issuance of conditional use permit 
for commercial sale of water was discussed and 
where landowner thereafter accepted the bene- 
fits afforded by the permit and conducted him- 
self in accordance therewith, landowner waived 
his right to object to condition prohibiting the 
sale of water for use outside the county and, 
therefore, landowner’s successor in title was 
estopped to assert that the prohibition against 
selling water for use outside the county was 
invalid. 

County of Imperial v. McDougal, 564 P.2d 

14, 138 Cal.Rptr. 472, 19 Cal.3d 505, 
application denied 98 S.Ct. 294, 434 U.S. 
899, 54 L.Ed.2d 187, appeal dismissed 98 
S.Ct. 469, 434 U.S. 944, 54 L.Ed.2d 306. 


Cal. 1975. Where holder of use permit for 
construction of mobile home park bought land 
with knowledge that permit would expire in 
about one month, holder did not exercise permit 
until after its expiration, county had no knowl- 
edge of expiration of permit and would not have 
approved permit on same terms if it had known 
of its expiration, county was not estopped to 
assert expiration of permit as justification for 
reduction in number of mobile home spaces 
allowed, on ground that it approved plans for 
construction on property subsequent to permit’s 
expiration date. 

Strong v. County of Santa Cruz, 543 P.2d 

264, 125 Cal.Rptr. 896, 15 Cal.3d 720. 


Cal.App. 1 Dist. 1998. The principle of es- 
toppel prohibits a governmental entity from 
exercising its regulatory power to prohibit a 
proposed land use when a developer incurs 
substantial expense in reasonable and good 
faith reliance on some governmental act or 
omission, so that it would be highly inequitable 
to deprive the developer of the right to complete 
the development as proposed. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


The theory of equitable estoppel simply rec- 
ognizes that, at some point in the development 
process, a developer’s financial expenditures in 
good faith reliance on the governmental entity's 
land use and project approvals should estop 
that governmental entity from changing those 
rules to prevent completion of the project. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


There is no meaningful distinction between 
an estoppel claim and a vested right claim 
where land use is at issue. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


Courts have yet to extend the vested rights 
or estoppel theory to instances where a develop- 
er lacks a building permit or the functional 
equivalent, regardless of the property owner's 
detrimental reliance on local government ac- 
tions and regardless of how many other land 
use and other preliminary approvals have been 
granted. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


Neither site-specific approval for develop- 
ment at a certain density, nor work undertaken 
pursuant to specific finding of consistency with 
the general plan, can legally form the basis of 
an estoppel guaranteeing the completion of the 
project as originally proposed. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


Town's suggestion of a “clustered alterna- 
tive’ for development of hillside property when 
rejecting property owners’ previous application 
for five-lot residential subdivision was a concep- 
tual, informal recommendation addressing only 
open-space policies without addressing equally 
important policies to protect public health and 
safety, and thus, property owners could not 
reasonably believe that their later submission of 
clustered design for five-lot residential subdivi- 
sion would estop the town from rejecting the 
subdivision application. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


Cal.App. 2 Dist. 1994. Restaurant owners’ 
failure to contest city’s withdrawal of their 
building permit to construct drive-in facility 
waived their claim that city’s original granting 
of building permit created vested right in own- 
ers to operate drive-in facility; vested rights 
claim was dependent upon valid underlying 
permit. 

Freeman v. City of Beverly Hills, 32 Cal. 

Rptr.2d 731, 27 Cal.App.4th 892, review 
denied. 


Cal.App. 4 Dist. 1992. City was estopped 
from claiming that county ordinance which es- 
tablished criteria for allowing second units in 
single-family and multifamily zones was in exis- 
tence before area of county was annexed to city 
and that “‘granny flat’’ statute did not apply to 
annexed portion where record showed that city 
never seriously thought old county ordinance 
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governed annexed portion of city. West's Ann. 
Cal.Gov.Code § 65852.2. 

Wilson v. City of Laguna Beach, 7 Cal. 

Rptr.2d 848, 6 Cal.App.4th 543, rehear- 

ing denied, modified, and review denied. 


Owners of second units in single-family and 
multifamily zones were entitled to writ of man- 
damus ordering city to review their applications 
for conditional use permits under criteria pre- 
scribed by “granny flat’’ statute rather than new 
ordinance; city’s past conduct in discouraging 
and misleading applicants estopped city from 
relying on new ordinance and rejecting applica- 
tions. West’s Ann.Cal.Gov.Code § 65852.2. 

Wilson v. City of Laguna Beach, 7 Cal. 

Rptr.2d 848, 6 Cal.App.4th 543, rehear- 
ing denied, modified, and review denied. 


Cal.App. 4 Dist. 1987. Government may 
be estopped from denying or conditioning a 
permit when a property owner in good-faith 
reliance on a permit or a representation that 
construction is fully approved performs a sub- 
stantial amount of work and thereby suffers a 
detriment by proceeding with development. 

Barrie v. California Coastal Com., 241 Cal. 

Rptr. 477, 196 Cal.App.3d 8. 


State Coastal Commission was not estopped 
from requiring homeowners to relocate seawall, 
even though homeowners had obtained permit 
from Commission and constructed seawall at 
cost in excess of $300,000; seawall was con- 
structed pursuant to emergency permit that was 
temporary and had expired, and homeowners 
were on notice that they would be required to 
apply for permanent approval upon expiration 
of emergency permit. 

Barrie v. California Coastal Com., 241 Cal. 

Rptr. 477, 196 Cal.App.3d 8. 


Cal.App. 4 Dist. 1980. Under Subdivision 
Map Act, work on subdivision may go forward, 
at least in certain instances, pending final ap- 
proval of the project but at risk of applicant. 
West's Ann.Public Resources Code, § 21167.3. 

Kriebel v. City Council, 169 Cal.Rptr. 342, 

112 Cal.App.3d 693. 


Cal.App. 4 Dist. 1963. City was equitably 
estopped from denying landowner permit to 
rebuild non-conforming fences which had been 
temporarily removed in order to regrade land, 
used for non-conforming use, in accordance 
with county health department regulations. 

City of Fontana v. Atkinson, 28 Cal.Rptr. 

25, 212 Cal.App.2d 499. 


Cal.App. 5 Dist. 1982. California Coastal 
Commission was not estopped from denying 
applications of subdividers for exemptions from 
permit requirements of Coastal Act because of 
representations made by members of regional 
commission staff since overriding public inter- 
est in environmental regulation evidenced by 


Coastal Act far outweighed any injustice which 
subdividers would suffer by being required to 
obtain a permit from the Commission. West's 
Ann.Pub.Res.Code § 30000 et seq. 
South Central Coast Regional Com. v. 
Charles A. Pratt Construction Co., 180 
Cal.Rptr. 555, 128 Cal.App.3d 830. 


Cal.App. 5 Dist. 1973. Municipality was 
not estopped from denying validity of building 
permit which had been issued, in violation of 
zoning ordinance, for conversion of building 
from nonconforming uses to different noncon- 
forming use, although owners of building had 
spent approximately $21,000 on alterations au- 
thorized in invalid building permit. 

Pettitt v. City of Fresno, 110 Cal.Rptr. 262, 

34 Cal.App.3d 813, appeal dismissed 95 
S.Ct. 24, 419 US. 810, 42 L-Ed2d 37, 
rehearing denied 95 S.Ct. 645, 419 US. 
1060, 42 L.Ed.2d 658. 


€=378. Grounds for grant or denial. 


Library references 
C.J.S. Zoning and Land Planning §§ 195, 


199. 
<=378.1. —— In general. 
C.D.Cal. 1978. Affirmative accommoda- 


tion of energy facilities is not a quid pro quo for 
approval of a management program under the 
Coastal Zone Management Act. Coastal Zone 
Management Act of 1972, §§ 302 et seq., 306 as 
amended 16 U.S.C.A. §§ 1451 et seq., 1455. 
American Petroleum Institute v. Knecht, 
456 F.Supp. 889, affirmed 609 F.2d 1306. 


Cal.App. 1 Dist. 1993. It is appropriate 
and even necessary for county board of supervi- 
sors to consider interests of neighboring proper- 
ty owners in decision whether to grant or deny 
land use entitlement, and neighbors’ opinions 
may be substantial evidence on issue. 

Desmond v. County of Contra Costa, 25 

Cal.Rptr.2d 842, 21 Cal.App.4th 330. 


Cal.App. 1 Dist. 1990. Adjudicatory deci- 
sions must be consistent with applicable land- 
use legislation; thus, local government entities 
cannot issue land-use permits that are inconsis- 
tent with controlling land-use legislation, as 
embodied in zoning ordinances and general 
plans. West's Ann.Cal.Gov.Code §§ 65567, 
65860, 65901. 

Land Waste Management v. Contra Costa 

County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Land use permit which is inconsistent with 
existing zoning ordinances can be issued by 
responsible administrative entity only after ap- 
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plicable ordinances have been amended by leg- 
islative process. ; 
Land Waste Management v. Contra Costa 
County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Cal.App. 1 Dist. 1981. City council’s deni- 
al of developer's application for use and build- 
ing permits for second phase of construction 
project was not arbitrary and capricious since 
original zoning ordinance was not tantamount 
to contract with petitioner permitting him to 
complete ten-story building, and since petitioner 
did not acquire vested right to construct ten- 
story building by virtue of expenditures alleged- 
ly made in good-faith reliance on valid building 
and use permits. 

Court House Plaza Co. v. City of Palo Alto, 

173 Cal.Rptr. 161, 117 Cal.App.3d 871, 
appeal dismissed, certiorari denied 102 
S.Ct. 623, 454 U.S. 1074, 70 L.Ed.2d 607. 


Cal.App. 1 Dist. 1976. While zoning ad- 
ministrator’s decision to grant conditional use 
permit must be guided by established criteria, a 
general welfare standard is sufficient. West's 
Ann.Gov.Code, § 65901. 

Hawkins v. County of Marin, 126 Cal.Rptr. 

754, 54 Cal.App.3d 586. 


Cal.App. 1 Dist. 1972. Inasmuch as permit 
for construction of dwelling units in basement 
of apartment building would have been null and 
void as violative of density provisions of city 
planning code, application to central permit 
bureau for a permit for the construction of the 
dwelling units was properly rejected. 

City and County of San Francisco v. Padil- 

la, 100 Cal.Rptr. 223, 23 Cal.App.3d 388. 


Cal.App. 2 Dist. 2000. An applicant is not 
entitled to a building permit merely because it 
complies with building codes. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


In reaching a decision on an application for 
a conditional use permit (CUP), it is appropriate 
for zoning agency to consider traffic, parking, 
safety, noise and nuisance problems, as such 
matters clearly represent concerns that are well 
within the domain of the public interest and 
public welfare. 
Breakzone Billiards v. City of Torrance, 97 
Cal.Rptr.2d 467, 81 Cal-App.4th 1205. 


Findings regarding traffic, parking, safety, 
noise and nuisance problems are a sufficient 
basis to sustain a permit or zoning decision 
when they are supported by substantial evi- 
dence. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1998. | Conditional use 
permit may be granted by a governmental entity 


if such use is desirable for the public conve- 
nience and is not detrimental to the public 
welfare. 
Malibu Mountains Recreation, Inc. v. Coun- 
ty of Los Angeles, 79 Cal.Rptr.2d 25, 67 
Cal.App.4th 359, review denied. 


Cal.App. 2 Dist. 1996. Landowners did not 
have federally protected property interest in 
development project permits to build structure 
with specific dimensions, and thus, city coun- 
cil’s denial of permits did not violate landown- 
ers’ procedural due process rights, although 
council deprived landowners of a fair hearing; 
council was vested with significant discretion in 
reviewing project applications and imposing 
conditions on development permits beyond min- 
imum statutory standards, which would defeat 
any expectation that permits would be approved 
as submitted. U.S.C.A. Const.Amend. 14; Her- 
mosa Beach, Cal., Mun. Code 88 29.5-5, 601, 
606, 607, 1409, 1412, 1432(A), (B)(10), 1435. 

Clark v. City of Hermosa Beach, 56 Cal. 

Rptr.2d 223, 48 Cal.App.4th 1152, as 
modified on denial of rehearing, and re- 
view denied, certiorari denied 117 S.Ct. 
1430, 520 U.S. 1167, 137 L.Ed.2d 538. 


Even if constitutionally recognized property 
interest was involved in landowners’ application 
for development project permits, city council 
did not engage in arbitrary or irrational conduct 
violative of substantive due process in denying 
permits; although city attorney's advice that 
councilmember did not have conflict of interest 
was incorrect and council erred in considering 
issues raised for first time after public hearing 
was over, advice was not irrational and coun- 
cil’s decision to deny permits did not lack ra- 
tional basis. U.S.C.A. Const.Amend. 14. 

Clark v. City of Hermosa Beach, 56 Cal. 
Rptr.2d 223, 48 Cal.App.4th 1152, as 
modified on denial of rehearing, and re- 
view denied, certiorari denied 117 S.Ct. 
14305520) US. WMGe7T 137 InBdi2d, 538: 


Cal.App. 2 Dist. 1994. Opposition of 
neighbors to development project is legitimate 
factor in legislative decision making. 

Cohan v. City of Thousand Oaks, 35 Cal. 
Rptr.2d 782, 30 Cal.App.4th 547, as mod- 
ified on denial of rehearing, and review 
denied. 


Cal.App. 2 Dist. 1994. In reviewing pro- 
posed project, administrative body is entitled to 
consider subjective matters such as spiritual, 
physical, aesthetic and monetary effect project 
may have on surrounding neighborhood. 

Dore v. County of Ventura, 28 Cal.Rptr.2d 

299, 23 Cal.App.4th 320. 


Negative declaration on environmental ef- 
fects does not and should not resolve question 
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of whether zoning permit application should be 
approved. 
Dore v. County of Ventura, 28 Cal.Rptr.2d 
299, 23 Cal.App.4th 320. 


Cal.App. 2 Dist. 1986. State planning and 
zoning law requiring that county or city zoning 
ordinances be consistent with general plan of 
county or city did not preclude issuance of 
permit which may have been inconsistent with a 
community's general plan. West’s Ann.Cal. 
Gov.Code § 65860. 

Elysian Heights Residents Assn., Inc. v. City 

of Los Angeles, 227 Cal.Rptr. 226, 182 
Cal.App.3d 21, review denied. 


Cal.App. 2 Dist. 1969. Provisions in zon- 
ing laws for variances and for conditional use 
permits exist because it is recognized that, with- 
in a zone, there will be individual lots or tracts 
which, because of peculiar shape, unusual to- 
pography, or some similar peculiarity, cannot 
be put to productive use if all of detailed re- 
quirements for that zone are strictly applied. 

Hamilton v. Board of Sup’rs of Santa Bar- 

bara County, 75 Cal.Rptr. 106, 269 Cal. 
App.2d 64. 


Cal.App. 2 Dist. 1953. Where realty own- 
ers submitted plans and application for building 
permits to deputy of person employed by city to 
process applications and issue permits for con- 
struction, deputy referred owners to city clerk, 
and city clerk informed owners that they could 
not get permit because of deed restrictions pro- 
hibiting use of realty by non-caucasians, owners 
were entitled to have plans and specifications 
processed and to have permit issued when own- 
ers had complied fully with provisions of 
amended building code and certain other re- 
quirements of city. 

Palmer v. Fox, 258 P.2d 30, 118 Cal.App.2d 

453. 


Cal.App. 3 Dist. 1984. Defect in a general 
plan element which has no bearing on the 
criteria applicable to a conditional use permit 
cannot affect its validity. West's Ann.Cal.Gov. 
Code §§ 65300, 65302. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


If property owners could not tie conditional 
use permit for processing hydraulic mine tail- 
ings for production of sand and gravel to safety 
and seismic safety elements of county general 
plan, permit could not be invalidated, regard- 
less of inconsistency of such elements of the 
plan with mandatory statutory criteria. West's 
Ann.Cal.Gov.Code §§ 65300, 65302, 65502, 
65901, 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Cal.App. 3 Dist. 1977. Phrase ‘‘public 
works project,” within provision of Government 
Code authorizing review by regional planning 
agency of public works projects for compliance 
with a regional plan which shall include a 
transportation plan for integrated development 
of a regional system of transportation, should be 
construed to include construction or alterations 
in publicly owned and publicly used facilities, 
including privately financed alterations which, 
in discretionary judgment of agency, have a 
substantial impact on regional plan. West's 
Ann.Gov.Code, §§ 15501, 67002, 67070(b)(2); 
West's Ann.Labor Code, § 1720. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 


Cal.App. 4 Dist. 1959. A “conditional use” 
may be permitted if it is shown that its use is 
essential or desirable to the public convenience 
or welfare and at the same time that it will not 
impair the integrity and character of the zoned 
district; it must also be shown that it is not 
detrimental to public health, public morals, or 
public welfare. 

Tustin Heights Ass’n v. Board of Sup’rs of 

Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


Hardship is not a prerequisite to the issu- 
ance of a conditional use permit and there is no 
burden on the applicant to show hardship in 
any nature. 

Tustin Heights Ass’n v. Board of Sup’rs of 

Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


Cal.App. 4 Dist. 1959. Building permit or- 
dinance directing that applications and plans 
for permit should conform to requirements of 
the code and other pertinent laws and ordi- 
nances did not justify denial of permits on 
ground that applicants’ predecessor had not 
complied with ordinance referring to splitting 
lots, where building permit ordinance did not 
refer to latter ordinance. 

McCombs v. Larson, 1 Cal.Rptr. 140, 176 

Cal.App.2d 105. 


Cal.App. 5 Dist. 1998. Because condition- 
al use-permits must be in accord with the gov- 
ering zoning ordinances, the uses authorized 
by such permits must necessarily be in conform- 
ity with the uses permitted under the general 
plan. West’s Ann.Cal.Gov.Code § 65860. 

Gonzalez v. County of Tulare, 76 Cal. 

Rptr.2d 707, 65 Cal.App.4th 777. 


Cal.App. 5 Dist. 1983. Office of Planning 
and Research extension letter which exempts 
certain zoning approvals from the requirement 
that land use be compatible or consistent with 
the general plan applies only to approvals 
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which occur during the period of extension. 
West's Ann.Cal.Gov.Code § 65302.6(a). 
Guardians of Turlock’s Integrity v. Turlock 
City Council, 197 Cal.Rptr. 303, 149 Cal. 
App.3d 584. 


Atty.Gen. 1985. If significant adverse envi- 
ronmental effects identified with respect to ten- 
tative map of subdivision relate to design of or 
proposed improvements of subdivision, local 
agency may not approve the map under West's 
Ann.Cal.Pub.Res.Code § 21081. 

68 Op.Atty.Gen. 108. 


Law Rev. 1973. Environmental 
statements, zoning and low-cost housing. 
46 So.Cal.L.R. 754. 


impact 


379. 


Confiscation and comparison with 
uses by others. 


Cal.App. 2 Dist. 1969. Owner seeking to 
go beyond uses already permitted to him by 
virtue of his prezoning construction or earlier 
permit cannot claim such an extension except 
on theory that his property is, under its existing 
set of rights, being treated less favorably than 
other properties in zone which are legally con- 
forming to zone regulations and is not entitled 
to claim that, because property has a position 
more favorable than zoning law would other- 
wise allow, owner has a right to increase that 
disparity. 

Hamilton v. Board of Sup’rs of Santa Bar- 

bara County, 75 Cal.Rptr. 106, 269 Cal. 
App.2d 64. 


<380. —— Illegal or improper use. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


381. —— Prior nonconforming use. 


Cal.App. 1 Dist. 1991. Real noncompli- 
ance with conditional use permit, not fear of 
future noncompliance or remembrance of past 
noncompliance in other settings, should be test 
of permit’s viability. 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Cal.App. 2 Dist. 1953. A request for per- 
mission to make an alteration which is neces- 
sary in order to preserve owner's original right 
under an automatic exception to a county zon- 
ing ordinance cannot be subject to limitations 
under which the Board of Supervisors may 
grant an exception, allow a structure to be 
altered so as to enlarge the original use, or 
directly or indirectly extend life of structure. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


Where owner seeks permission to make a 
change in the existing structure which is subject 


to a county zoning ordinance, question is 
whether the change is reasonably required in 
order to preserve the original right or would 
create some new or additional right, exercise of 
which would be detrimental to the public or 
property owners, and it is for the county region- 
al planning commission and the board of super- 
visors to decide what effect alterations would 
have upon rights of applicant and the public. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


If alteration sought by owner in existing 
structure which is subject to county zoning 
ordinance is a minor one and is necessary to 
preserve owner's property right, which existed 
at time of zoning, denial of application would be 
contrary to fundamental principles of zoning 
law, but, if it should be determined that denial 
would not impair right to continue an existing 
use as preserved originally, owner would not be 
entitled to make the alterations as a matter of 
right. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


<=381.5. —— Maps, plats, or plans, conformi- 
ty to regulations. 


N.D.Cal. 1981. Denial of property owner’s 
applications for minor land subdivisions by 
board of supervisors was not in bad faith or on 
basis of designation of properties as critical fire 
hazard and groundwater recharge areas with 
knowledge that these designations were false 
and based upon arbitrary, vague, overbroad, 
discriminatory and erroneous designations, in 
that property owners stated that they were not 
challenging county regulations and, more spe- 
cifically, the designations, property owners sub- 
mitted no evidence from which it could be 
deduced that map designations were also sup- 
plied to their property, and hearings were held 
before designations were put into effect. 

Blodgett v. Santa Cruz County, 553 F.Supp. 

1090, affirmed 698 F.2d 368. 


On basis of map designations, extension 
agreement with the office of planning and re- 
search, which did not allow parcel sizes of less 
than ten acres for property located within pri- 
mary ground water recharge areas, and initia- 
tive which discouraged subdivisions in rural 
areas, county had rational basis for denying 
applications of property owners for minor land 
subdivisions, even though all of the surrounding 
properties of virtually identical physical charac- 
teristics had average property size of two and 
one-half acres. 

Blodgett v. Santa Cruz County, 553 F.Supp. 

1090, affirmed 698 F.2d 368. 


Cal.App. 1 Dist. 1998. | Substantial — evi- 
dence supported town’s denial of application for 
five-lot residential subdivision on hillside prop- 


For legislative history of cited statutes, see West's Annotated California Codes 


6381.5 ZONING & PLANNING 


44A Cal D 2d—670 


For later cases see same Topic and Key Number in Pocket Part 


erty; exceedingly steep access road created fire 
safety risks, substantial tree removal and cut of 
12,500 cubic yards of earth were inconsistent 
with general plan policies for protecting natural 
resources and open space, and proposal re- 
quired six exceptions from subdivision ordi- 
nance standards, 11 exceptions from roadway 
and driveway design standards, and setting 
aside of ten design review criteria. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309, 


Cal.App. 1 Dist. 1993. City council's find- 
ing that developer’s proposed project was con- 
sistent with city’s applicable general plan was 
not abuse of discretion; there was evidence that 
project was consistent with land use designation 
for site and with applicable policies of city’s 
comprehensive plan. West’s Ann.Cal.Gov.Code 
8§ 66473.5, 66474. 

Sequoyah Hills Homowners Assn. v. City of 

Oakland, 29 Cal.Rptr.2d 182, 23 Cal. 
App.4th 704. 


Cal.App. 1 Dist. 1991. Virtually any local 
decision affecting land use and development 
must be consistent with applicable general plan 
and its elements. 

Harroman Co. v. Town of Tiburon, 1 Cal. 

Rptr.2d 72, 235 Cal.App.3d 388, review 
denied. 


Cal.App. 1 Dist. 1986. County agency re- 
sponsible for reviewing proposed development 
project or possible redesign thereof must ob- 
serve established policy of state that public 
agencies not approve projects as proposed if 
there are feasible alternatives or feasible mitiga- 
tion measures available which would substan- 
tially lessen significant environmental effects of 
such projects, that public agency mitigate or 
avoid significant effects on environment, when- 
ever feasible, and that if proposed project has 
significant environmental impact, agency certi- 
fying environmental impact report and approv- 
ing project must either adopt mitigating mea- 
sures or project alternatives set forth in report, 
recommend that another agency with primary 
jurisdiction adopt such mitigating measures, or 
else make factual findings showing that specific 
economic, social or other considerations make 
mitigation measures or project alternatives 
identified in report are not feasible. West's 
Ann.Cal.Pub.Res.Code §§ 21002, 21002.1(b), 
21081. 

Orinda Assn v. Board of Supervisors, 227 

Cal.Rptr. 688, 182 Cal.App.3d 1145. 


Cal.App. 1 Dist. 1984. County may proper- 
ly reject proposed use of real property through 
its site development review procedure, even 


though proposed use is ‘“‘permitted’’ under ap- 
plicable zoning ordinance. 
Wesley Investment Co. v. County of Alame- 
da, 198 Cal.Rptr. 872, 151 Cal.App.3d 
672. 


Cal.App. 1 Dist. 1981. Where subdivision 
may was approved at time when there existed 
no adequate general plan for physical develop- 
ment of county, county board of supervisors 
could not have legally found subdivision to be 
consistent with requisite general plan; such 
approval therefore was unlawful and would be 
set aside. West's Ann.Gov.Code, § 65300. 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


County which lacked valid general plan for 
physical development of county could not law- 
fully approve any subdivision or parcel map, 
enact any zoning ordinance or issue any certifi- 
cates of compliance or certificates of approval. 
West's Ann.Gov.Code, § 65300. 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Cal.App. 1 Dist. 1980. Coastal commis- 
sion, in denying property owners’ application 
for a permit for their minor subdivision, errone- 
ously relied on the precedential impact of the 
owners’ proposed subdivision and the difficulty 
of rejecting other future requests for similar 
minor subdivisions; the commission clearly has 
the authority to prohibit any future development 
whose cumulative effect is both significant and 
adverse. West's Ann.Public Resources Code, 
§§ 21083, 30250. 

Billings v. California Coastal Com., 

Cal.Rptr. 288, 103 Cal.App.3d 729. 


Cal.App. 1 Dist. 1980. County, which re- 
quired reduction of apartment complex project 
density, thereby reducing daily vehicle trips, 
which noted that development of project would 
enable commencement of right-of-way and in- 
tersection improvement work, which found that 
existing road system could handle additional 
traffic, and which heard testimony that traffic 
along one of two main roads would not be 
affected one way or the other by project, care- 
fully considered and dealt with traffic issue, 
thus mitigating adverse traffic impact from 
apartment complex to be constructed on unin- 
corporated portion of county land adjacent to 
city before approving land use permit. 

City of Walnut Creek v. County of Contra 

Costa, 162 Cal.Rptr. 224, 101 Cal.App.3d 
1012. 


163 


Cal.App. 1 Dist. 1977. Under statute pro- 
viding that no building permit may be issued, 
no subdivision map approved, and no open- 
space zoning ordinance adopted unless _pro- 
posed construction, subdivision or ordinance is 
consistent with local open-space plan, subdivi- 
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sion map cannot be consistent with open-space 
plan if no open-space plan exists, and thus 
subdivision map cannot be approved if there is 
no open-space plan. West’s Ann.Gov.Code, 
§§ 65560-65570, 65567. 
Save El Toro Assn. v. Days, 141 Cal.Rptr. 
282, 74 Cal.App.3d 64. 


Cal.App. 1 Dist. 1976. Creation of equita- 
ble servitude is not only means available to 
secure restrictions on land use necessary to 
protect public health: another method is for 
public agency, such as planning commission, 
duly empowered by ordinance, to withhold its 
consent where development is attempted in vio- 
lation of lawful regulation. 

Scrogings v. Kovatch, 134 Cal.Rptr. 217, 64 

Cal.App.3d 54. 


Cal.App. 1 Dist. 1976. Finding that funds 
are likely to be mobilized from other public 
agencies or private parties to facilitate public 
acquisition of coastal property is unnecessary to 
support decision by Regional Coastal Zone Con- 
servation Commission to forestall, as ‘‘prema- 
ture,’’ development of scenic area and potential- 
ly valuable recreational resource during interim 
period until coastal plan is adopted and avail- 
ability of outside funds is actually determined. 
West's Ann.Public Resources Code, § 27001(c). 

Patterson v. Central Coast Regional Com., 

130 Cal.Rptr. 169, 58 Cal.App.3d 833. 


Cal.App. 1 Dist. 1976. Coastal Zone Con- 
servation Commission could reasonably find on 
record that issuance of 15 development permits 
in addition to the 340 permits already in exis- 
tence would not have substantial environmental 
or ecological effect on the area. West’s 
Ann.Public Resources Code, §8§ 27400, 27402, 
27403. 

Natural Resources Defense Council, Inc. v. 
California Coastal Zone Conservation 
Com., 129 Cal.Rptr. 57, 57 Cal.App.3d 
76. 


Cal.App. 2 Dist. 1997. Because beachfront 
property owner did not establish location of its 
southerly boundary line and location of home- 
owners’ association’s express easement before 
applying to California Coastal Commission for 
permits to develop property, Coastal Commis- 
sion’s denial of such permit applications was 
appropriate. 

Lechuza Villas West v. California Coastal 
Com’n, 70 Cal.Rptr.2d 399, 60 Cal. 
App.4th 218, as modified on denial of 
rehearing, and review denied, certiorari 
denied 119 S.Ct. 163, 525 U.S. 868, 142 
i Bye haere a fe 


Cal.App. 2 Dist. 1991. In enacting School 
Facilities Legislation, legislature intended to aid 
in balancing of interests when local agencies 
consider applications to move forward with 


development projects; legislature was con- 
cerned about development projects and require- 
ments, financial and otherwise, that are im- 
posed against them, and not about zoning. 
William S. Hart Union High School Dist. v. 
Regional Planning Com., 277 Cal.Rptr. 
645, 226 Cal.App.3d 1612, rehearing de- 
nied, modified, and review denied. 


If challenged findings of local zoning agen- 
cies concern approval of development project 
and relate to school overcrowding and mitiga- 
tion of that overcrowding vis-a-vis county's de- 
velopment monitoring system, challenges to 
those findings would necessarily be limited; 
School Facilities Legislation sets out only miti- 
gation measures that local zone agencies can 
demand of developers when considering ap- 
proval of their proposed development project, 
and also prohibits agencies from denying devel- 
opment prvuject on basis of inadequacy of school 
facilities. West's Ann.Cal.Gov.Code § 65996. 

William S. Hart Union High School Dist. v. 

Regional Planning Com., 277 Cal.Rptr. 
645, 226 Cal.App.3d 1612, rehearing de- 
nied, modified, and review denied. 


Cal.App. 2 Dist. 1989. Developer’s ability 
to mitigate problems caused by project is mea- 
sured at time of approval of final map, not at 
time tentative map is approved. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 263 Cal.Rptr. 214, 
214 Cal.App.3d 1348. 


Cal.App. 2 Dist. 1988. Coastal Act does 
not require or permit Coastal Commission to 
approve or disapprove a project on the basis of 
consistency with local regulations. West’s Ann. 
Cal.Pub.Res. Code 8§ 30200 et seq., 30604(a). 

Citizens of Goleta Valley v. Board of Super- 

visors, 243 Cal.Rptr. 339, 197 Cal.App.3d 
1167, review denied, appeal after remand 
262 Cal.Rptr. 521, 214 Cal.App.3d 174, 
rehearing granted, opinion not citeable, 
opinion vacated 264 Cal.Rptr. 587, 216 
Cal.App.3d 48, review granted and opin- 
ion superseded Citizens of Goletta Valley 
v. Board of Sup’rs of County of Santa 
Barbara (Wallover, Inc.), 788 P.2d 1154, 
268 Cal.Rptr. 282, reversed 801 P.2d 
1161, 276 Cal.Rptr. 410, 52 Cal.3d 553, 
appeal after remand 264 Cal.Rptr. 587, 
216 Cal.App.3d 48, review granted and 
opinion superseded 788 P.2d 1154, 268 
Cal.Rptr. 282, reversed 801 P.2d 1161, 
276 Cal.Rptr. 410, 52 Cal.3d 553. 


Cal.App. 2 Dist. 1986. Issuance of unfa- 
vorable environmental impact report does not 
necessarily foreclose development of particular 
project; if remedial measures are not feasible 
because of specific economic, social, or other 
conditions, projects may be approved despite 
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significant effects. West’s Ann.Cal.Pub.Res. 
Code §§ 21002, 21002.1(c). 

Long Beach Sav. & Loan Assn. v. Long 

Beach Redevelopment Agency, 232 Cal. 

Rptr. 772, 188 Cal.App.3d 249, review 


denied. 


Cal.App. 2 Dist. 1986. Department of 
Building and Safety had no discretion to deny 
building permit to developer whose plan to 
construct apartment complex was in compli- 
ance with city’s land use regulations, which did 
not, at the time, require consistency between 
building permits and the general plan for the 
community. 

Elysian Heights Residents Assn., Inc. v. City 

of Los Angeles, 227 Cal.Rptr. 226, 182 
Cal.App.3d 21, review denied. 


Cal.App. 2 Dist. 1986. Approval of density 
of 15-units per acre for particular parcel was 
not inconsistent with much lower density of two 
to four units per acre shown for that parcel on 
area plan’s land use policy map, where density 
result was consistent with land use policies of 
general plan and area plan, which allowed for 
clustering of development in most appropriate 


building locations vis-a-vis levelness of terrain, . 


proximity to other development, maximization 

of open space and minimization of adverse 
impacts. 

Las Virgenes Homeowners Federation, Inc. 

v. County of Los Angeles, 223 Cal.Rptr. 

18, 177 Cal.App.3d 300, review denied. 


Cal.App. 2 Dist. 1982. Landowner, which 
owned tract of land devoted to use as recre- 
ational area was not entitled to certificate that 
use “‘conformed” to city’s redevelopment plan 
where plan and map showed that area in ques- 
tion was designated for ‘“‘High Density Multi- 
ple.” 

Swiss Park, Inc. v. City of Duarte, 186 

Cal.Rptr. 549, 136 Cal.App.3d 755. 


Cal.App. 2 Dist. 1982. Fact that proposed 
condominium project was half of allowable den- 
sity of existing zone or community plan designa- 
tion meant that deputy advisory agency properly 
found, and city planning commission and city 
council properly agreed, that proposed map 
together with design and improvement were 
consistent with applicable general and specific 
plans. West's Ann.Gov.Code § 66474.61(a, b). 

Markley v. City Council, 182 Cal.Rptr. 659, 

131 Cal.App.3d 656. 


The deputy advisory agency properly found 
consistency between proposed condominium 
project and most specific applicable planning 
for area, since those parts of general and least 
site-relevant policies, as enunciated in citywide 
plan, were not and should not be applied, given 
familiar rule of legal and legislative construc- 


tion that specific applied and controlled gener- 
al. West's Ann.Civ.Code § 3534. 
Markley v. City Council, 182 Cal.Rptr. 659, 
131 Cal.App.3d 656. 


Even if there were significant environmen- 
tal effects the proposed condominium project 
still may be approved. 

Markley v. City Council, 182 Cal.Rptr. 659, 

131 Cal.App.3d 656. 


Cal.App. 2 Dist. 1982. Fact that city acted 
improperly by granting condominium develop- 
ers their respective tentative tract map exten- 
sions conditioned upon compliance with a 
subsequently enacted rent control law did not 
excuse the failure of developers to obtain the 
requisite building permits which were proper 
conditions of their tentative tract maps. 

Hazon-Iny Development, Inc. v. City of 

Santa Monica, 179 Cal.Rptr. 860, 128 
Cal.App.3d 1. 


Cal.App. 2 Dist. 1973. Local governing 
body does not have absolute discretion to ap- 
prove or disapprove final subdivision tract map. 
West’s Ann.Bus. & Prof.Code, 88 11506, 11611. 

Great Western Sav. & Loan Assn. v. City of 

Los Angeles, 107 Cal.Rptr. 359, 31 Cal. 
App.3d 403. 


Where developer has relied on approved 
tentative map with conditions and has produced 
final tract map which satisfies such conditions, 
developer is entitled to acceptance and approval 
of that final map without imposition of new or 
altered conditions and without undue delay in 
absence of his consent. West’s Ann.Bus. & 
Prof.Code, §§ 11506, 11611. 

Great Western Sav. & Loan Assn. v. City of 

Los Angeles, 107 Cal.Rptr. 359, 31 Cal. 
App.3d 403. 


Cal.App. 3 Dist. 1998. Land use project is 
consistent with general plan if, considering all 
its aspects, it will further objectives and policies 
of applicable general plan and not obstruct their 
attainment. West’s Ann.Cal.Gov.Code § 65300. 

Families Unafraid to Uphold Rural El Dora- 

do County v. El Dorado County Bd. of 
Sup'rs, 74 Cal.Rptr.2d 1, 62 Cal.App.4th 
1332, as modified. 


Particular land use project need not be in 
perfect conformity with each and every general 
plan policy in order to be found consistent with 
policy. West's Ann.Cal.Gov.Code § 65300. 

Families Unafraid to Uphold Rural El Dora- 

do County v. El Dorado County Bd. of 
Sup’rs, 74 Cal.Rptr.2d 1, 62 Cal.App.4th 
1332, as modified. 


To be deemed consistent with general plan, 
subdivision development must be compatible 
with objectives, policies, general land uses, and 
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programs specified in general plan. 
Ann.Cal.Gov.Code § 65300. 

Families Unafraid to Uphold Rural El Dora- 
do County v. El Dorado County Bd. of 
Sup'rs, 74 Cal.Rptr.2d 1, 62 Cal.App.4th 
1332, as modified. 


West's 


Proposed subdivision that would include 
1,400 acres zoned low-density residential (LDR) 
was inconsistent with county’s general draft 
plan, where no part of project site was contigu- 
ous to a community region or rural center and 
site was generally separated from community 
regions or rural centers in draft general plan by 
properties with rural-residential land-use (RRL) 
designation; fact that site bordered on northeast 
on some low and medium-density residential 
parcels designated as platted lands did not 
change _ result. West's Ann.Cal.Gov.Code 
§ 65300. 

Families Unafraid to Uphold Rural El Dora- 
do County v. El Dorado County Bd. of 
Sup'rs, 74 Cal.Rptr.2d 1, 62 Cal.App.4th 
1332, as modified. 


Cal.App. 3 Dist. 1996. Statute, restricting 
agencies in denying approval of projects on 
basis of adequacy of school facilities and in 
imposing conditions on approval of project for 
purpose of providing school facilities that ex- 
ceed amount authorized, applies to school dis- 
tricts. West’s Ann.Cal.Gov.Code § 65996(b). 

Western/California, Ltd. v. Dry Creek Joint 

Elementary School Dist., 58 Cal.Rptr.2d 
220, 50 Cal.App.4th 1461. 


Cal.App. 3 Dist. 1996. A statutory excep- 
tion to the prohibition on a local government's 
imposing a condition on the issuance of a build- 
ing permit during a five-year period following 
the filing of a final map, allowing a local gov- 
ernment to impose a condition or requirement 
upon the issuance of a permit or its equivalent if 
the condition could have been lawfully imposed 
as a condition of the approval of the tentative 
map and failure to impose the condition would 
place the residents of the subdivision or imme- 
diate community in a condition perilous to their 
health or safety, only allows a local government 
to impose conditions or requirements for the 
issuance of a building permit and does not 
allow it to deny such a permit. West's Ann.Cal. 
Gov.Code § 65961(a)(1). 

Beck Development Co. v. Southern Pacific 

Transportation Co., 52 Cal.Rptr.2d 518, 
44 Cal.App.4th 1160, review denied. 


Cal.App. 3 Dist. 1963. Where subdivision 
map did not on its face comply with ordinance 
designating standard specifications applicable 
to all proposed subdivisions, board of supervi- 
sors properly rejected map. West's Ann.Bus. & 
Prof.Code, § 11525. 

Metro Realty v. El] Dorado County, 35 Cal. 

Rptr. 480, 222 Cal.App.2d 508. 


Cal.App. 4 Dist. 1993. Statute forbidding 
denial of development project on basis of inad- 
equate school facilities, rather than statute re- 
quiring approval of tentative maps to be con- 
sistent with general plan, applied to school 
district’s action against city challenging city’s 
approval of two residential development pro- 
jects on grounds projects would have adverse 
affect on overcrowded school facilities, in vio- 
lation of general plan. West’s Ann.Cal.Gov. 
Code §§ 65996, 66410 et seq., 66473.5, 66474. 

Corona-Norco Unified Sch. Dist. v. City of 

Corona ly  CaliRptr. 2c 236.5 Cal) 
App.4th 1577. 


Consistency doctrine, requiring tentative 
maps to be consistent with general plan, was 
not common-law rule that imposed general duty 
apart from Subdivision Map Act provisions 
dealing with same subject. West’s Ann.Cal.Gov. 
Code 8§ 06473.4, 66474. 

Corona-Norco Unified Sch. Dist. v. City of 

Coronal CalRptre2die2s one loe Gall 
App.4th 1577. 


City’s decision to approve tentative tract 
map was quasi-adjudicatory act to which statute 
forbidding denial of development project on 
basis of inadequate school facilities applied, 
rather than legislative act. West's Ann.Cal.Gov. 
Code § 65996. 

Corona-Norco Unified Sch. Dist. v. City of 

Corona, y17, CalkRpin2dy 236, 12) (Gal: 
App.4th 1577. 


Cal.App. 4 Dist. 1982. When city’s general 
plan includes an objective to provide adequate 
housing opportunities for persons of low and 
moderate incomes, city’s failure to provide such 
meaningful low and moderate income housing 
opportunities within a proposed community 
planning area may be challenged at the subdivi- 
sion map stage, since state law requires that 
subdivision map approvals be consistent with 
the community general plan. West’s Ann.Gov. 
Code, 88 66473.5, 66474(b). 

City of Del Mar v. City of San Diego, 183 

Cal.Rptr. 898, 133 Cal.App.3d 401. 


Defendant city’s decision not to adopt all 
the low income housing strategies for communi- 
ty planning area that were suggested by plaintiff 
city did not render approval of the community 
planning area inconsistent with city’s general 
plan which included an objective to provide 
adequate housing opportunities for persons of 
low and moderate incomes, since defendant 
city, through the political process, could choose 
to meet its low income housing goals in a 
variety of ways. 

City of Del Mar v. City of San Diego, 183 

Cal.Rptr. 898, 133 Cal.App.3d 401. 


City’s approval of community planning area 
established by zoning ordinances bore a real 
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and substantial relationship to general welfare 
of the entire region, and city’s action was prop- 
erly upheld by trial court, since city had ade- 
quately researched and considered the numer- 
ous competing interests in the region and, in 
view of the demonstrated need for new housing, 
the approval constituted a reasonable accom- 
modation of those interests. 

City of Del Mar v. City of San Diego, 183 

Cal.Rptr. 898, 133 Cal.App.3d 401. 


Cal.App. 4 Dist. 1977. Just as there is no 
requirement in Subdivision Map Act to show 
that subdivision of a parcel will not become a 
tax burden there also is no requirement that 
there must be a common plan of development 
for adjacent tracts; hence, in determining 
whether proposed division of one tract was 
subject to the Act the board of supervisors was 
not required to consider whether such parcel 
was going to be developed together with adja- 
cent parcels owned by the same individual. 
Bus. & Prof.Code, § 11500 et seq., St.1943, p. 
865; § 11535, St.1972, p. 1287; West’s Ann. 
Gov.Code, 88 66410 et seq., 66411, 66412, 
66424, 66428, 66475. 

Bright v. Board of Supervisors, 135 Cal. 

Rptr. 758, 66 Cal.App.3d 191. 


Cal.App. 4 Dist. 1976. Where vested right 
to proceed with planned project does not exist, 
economic effect on landowner of denial of 
coastal development permit cannot be determi- 
native of Coastal Zone Conservation Commis- 
sion’s action on application for permit. West's 
Ann.Public Resources Code, § 27404. 

Coastal Southwest Dev. Corp. v. California 

Coastal Zone Conservation Com., 127 
Cal.Rptr. 775, 55 Cal.App.3d 525. 


Where, inter alia, neither of actual holders 
of title was party to appeal from superior 
court’s entry of judgment mandating grant of 
coastal development permit, plaintiff's option 
presumably was taken with knowledge that per- 
mit might be denied, and contract to purchase 
was wholly conditioned on obtaining of needed 
permits, facts that property for which permit 
was sought might find its highest and best 
economic use in proposed development was not 
determinative of Coastal Zone Conservation 
Commission's action on application for permit. 

Coastal Southwest Dev. Corp. v. California 

Coastal Zone Conservation Com., 127 
Cal-Rpir 77555 GalAppiod 525. 


Cal.App. 4 Dist. 1957. The word “‘local or- 
dinance”’ as used in Subdivision Map Act pro- 
viding that governing body shall approve subdi- 
vision map if it conforms to all requirements of 
act and of any “local ordinance’ which is 
applicable, refers to an ordinance regulating 
design and improvement of subdivision insofar 
as such regulations are consistent with and not 


in conflict with the Act. West’s Ann.Bus. & 
Prof.Code, §§ 11506, 11611. 
Kelber v. City of Upland, 318 P.2d 561, 155 


Cal.App.2d 631. 


The word ‘‘design’”’, as used in Subdivision 
Map Act providing that, if there is local ordi- 
nance regulating ‘‘design’’ and improvement of 
subdivision, subdivider shall comply with its 
provisions before map may be approved refers 
only to grades, alignment and widths of streets 
and of easements and rights of way for drainage 
and sanitary sewers, and to minimum lot area 
and width. West's Ann.Bus. & Prof.Code, 
§§ 11510, 11551. 

Kelber v. City of Upland, 318 P.2d 561, 155 

Cal.App.2d 631. 


The word ‘improvement’, as used in Sub- 
division Map Act providing that, if there is a 
local ordinance regulating design and “‘im- 
provement” of subdivisions, subdivider shall 
comply with its provision before map may be 
approved, refers only to streetwork and utilities. 
West’s Ann.Bus. & Prof.Code, 88 11511, 11551. 

Kelber v. City of Upland, 318 P.2d 561, 155 

Cal.App.2d 631. 


Cal.App. 4 Dist. 1957. Under subdivision 
ordinance authorizing planning commission, to 
determine whether subdivision map conforms 
to law and to report to city council the commis- 
sion’s approval or disapproval of map and au- 
thorizing city council to pass upon the map and 
to disapprove map if it does not conform to 
requirements of subdivision ordinance or if 
council is not satisfied with subdivision plan, 
council cannot deny subdivision on grounds not 
connected with map or plan of subdivision. 

Kling v. City Council of City of Newport 

Beach, 317 P.2d 708, 155 Cal.App.2d 
309, 


Under subdivision ordinance authorizing 
city council to pass upon subdivision map and 
to disapprove map if it does not conform to 
requirements of subdivision ordinance or if 
council is not satisfied with subdivision plan, 
city council could not deny proposed subdivi- 
sion on ground that majority of people in the 
tract were opposed or on ground that the tract 
was beautifully planned and that many of the 
lots were of large size and that persons had 
purchased property in the tract with knowledge 
thereof. 

Kling v. City Council of City of Newport 

Beach, 317 P.2d 708, 155 Cal.App.2d 
309. 


Cal.App. 5 Dist. 1985. Statute [West’s 
Ann.Cal.Gov.Code § 66478.8] providing that lo- 
cal agency is not required to disapprove either 
tentative or final map for subdivision solely on 
basis that reasonable public access to bank of 
river or stream bordering on or within proposed 
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subdivision is not provided through or across 
subdivision itself, if local agency makes finding 
that reasonable public access is otherwise avail- 
able within reasonable distance from subdivi- 
sion, did not permit developer to provide rea- 
sonable alternative to easement along riverbank 
within subdivision under statute [West's Ann. 
Cal.Gov.Code § 66478.5] governing necessity of 
provision for dedication of public easement 
along bank of river or stream. 
Kern River Public Access Com. v. City of 
Bakersfield, 217 Cal.Rptr. 125, 170 Cal. 
App.3d 1205, review denied. 


Statute [West's Ann.Cal.Gov.Code 
§ 66478.8] providing that local agency is not 
required to disapprove either tentative or final 
map for subdivision solely on basis that reason- 
able public access to bank of any river or 
stream bordering on or lying within proposed 
subdivision is not provided through or across 
subdivision itself, if local agency finds that rea- 
sonable public access is otherwise available 
within reasonable distance from subdivision, 
does not permit alternative access to a different 
area of riverbank, outside subdivision and not 
along its border. West's Ann.Cal.Gov.Code 
§ 66478.5. 
Kern River Public Access Com. v. City of 
Bakersfield, 217 Cal.Rptr. 125, 170 Cal. 
App.3d 1205, review denied. 


Trial court’s interpretation of statute 
[West's Ann.Cal.Gov.Code § 66478.8] providing 
that local agency is not required to disapprove 
either tentative or final map of subdivision sole- 
ly on basis that reasonable public access to 
banks of river or stream bordering or lying 
within proposed subdivision is not provided 
through or across subdivision itself, if local 
agency finds that reasonable public access is 
otherwise available within reasonable distance 
from subdivision, as not permitting subdivision 
developer to provide public easement on differ- 
ent part of riverbank, not within subdivision or 
along its border, did not turn prefatory lan- 
guage into “surplusage’’ where other sections 
referred to by prefatory language did not re- 
quire access to riverbank. West's Ann.Cal.Gov. 
Code §§ 66478.1-66478.10. 

Kern River Public Access Com. v. City of 

Bakersfield, 217 Cal.Rptr. 125, 170 Cal. 
App.3d 1205, review denied. 


Statute [West's Ann.Cal.Gov.Code 
§ 66478.8] providing that local agency is not 
required to disapprove either tentative or final 
subdivision map solely on basis that reasonable 
public access to bank of river or stream border- 
ing or lying within subdivision is not provided 
through or across subdivision itself, if local 
agency makes finding that reasonable public 
access is otherwise available within reasonable 
distance from subdivision, was not required to 
be subdivision of statute [West’s Ann.Cal.Gov. 


Code § 66478.4] requiring reasonable public 
access to riverbank. 
Kern River Public Access Com. v. City of 
Bakersfield, 217 Cal.Rptr. 125, 170 Cal. 
App.3d 1205, review denied. 


Discretion that city has to approve tentative 
or final map of subdivision, even though pro- 
posed public access to river is not provided 
through or across subdivision itself, if reason- 
able public access is otherwise available within 
reasonable distance from subdivision does not 
permit city to eliminate easement along river- 
bank within subdivision, in favor of off-site 
easement. West's Ann.Cal.Gov.Code 
§§ 66478.4, 66478.5, 66478.8. 

Kern River Public Access Com. v. City of 

Bakersfield, 217 Cal.Rptr. 125, 170 Cal. 
App.3d 1205, review denied. 


Atty.Gen. 1981. A tentative map of subdi- 
vision must be disapproved if it fails to meet the 
design requirement of West’s Ann.Gov. Code 
§ 66473.1, providing for future passive or natu- 
ral heating or cooling opportunities in design, 
even though such requirement is not mentioned 
in Gov. C. § 66474, which lists findings that 
justified disapproval of a final or tentative map. 

64 Op.Atty.Gen. 328. 


Atty.Gen. 1979. The county of Santa Clara 
was precluded by the Land Conservation Act of 
1965, West’s Ann.Gov.Code, § 51200, relating to 
the preservation of agricultural land in Califor- 
nia, and the county’s policies formulated there- 
under from approving a tentative subdivision 
map proposing to subdivide 1308 acres of land 
under a (Williamson Act) West’s Ann.Gov.Code, 
§ 51200 et seq. contract into 29 home site lots 
ranging in size from 20 acres to 185 acres. 

79-309, 62 Op.Atty.Gen. 233. 


Atty.Gen. 1971. It is proper for the Cali- 
fornia Real Estate Commissioner to refuse to 
issue a public report and a real property securi- 
ties permit for a foreign subdivision located in a 
foreign country because of the racially discrimi- 
natory immigration policy of the country in 
which the subdivision is located. 

70-96, 54 Op.Atty.Gen. 70. 


Atty.Gen. 1963. Legislature intended by 
adding eight grounds for denial of a public 
report to Bus. & Prof.Code, § 11018 was to 
increase the real estate commissioner's power 
over subdivisions and to impose new and strict- 
er standards on subdivision business. 

63-146, 42 Op.Atty.Gen. 99. 


Atty.Gen. 1963. Public reports may be de- 
nied local and out-of-state subdividers on 
grounds set forth in Bus. & Prof.Code, § 11018, 
although a subdivision questionnaire was on file 
with the commissioners of real estate prior to 
September 20, 1963, effective date of statute, 
and the “‘fair, just and equitable ’ test of securi- 
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ties regulation must be applied to pending ap- 
plications for out-of-state subdivisions. Bus. & 
Prof.Code, §§ 10238.3, 10238.4. 

63-146, 42 Op.Atty.Gen. 99. 


€=382. Conditions attached to permission, in 
general. 


Library references 


C.J.S. Zoning and Land Planning §§ 195- 
LOT, 


Cal. 1991. A zoning ordinance may allow 
conditional uses, pursuant to permit, for partic- 
ular parcels within a zone; reasonable condi- 
tions included in such a permit become part of 
the zoning regulation applicable to the affected 
parcel. West's Ann.Cal.Gov.Code §§ 65901, 
65909. 

IT Corp. v. Solano County Bd. of Supervi- 

sors, S20 P2d) 102352) Cal-Rptrezdiolsy 1 
Cal.4th 81. 


Cal. 1977. Unlike a nonconforming use, a 
conditional use permit allows a use which is 
permitted rather than proscribed by zoning reg- 
ulations but which is such that a special permit 
is required because of the possibility that the 
permitted use could be incompatible in some 
respects with the applicable zoning. 

County of Imperial v. McDougal, 564 P.2d 

14, 138 Cal.Rptr. 472, 19 Cal.3d 505, 
application denied 98 S.Ct. 294, 434 U.S. 
899, 54 L.Ed.2d 187, appeal dismissed 98 
S.Ct. 469, 434 U.S. 944, 54 L.Ed.2d 306. 


Cal. 1977. Statute providing that every 
county which issues a building permit shall 
require that the applicant have on file or file a 
certificate of workmen’s compensation insur- 
ance imposes a ‘‘mandatory duty’ on county, 
within section of the Tort Claims Act imposing 
liability on public entities for failure to dis- 
charge mandatory duty designed to protect 
against risk of particular kind of injury for 
which liability is sought to be imposed; statute 
is mandatory in that its requirements are obliga- 
tory rather than permissive, and the “‘directory- 
mandatory’ distinction which determines 
whether failure to comply with a particular 
procedural step will invalidate the government 
action to which the procedural requirement 
relates does not apply. West's Ann.Labor Code, 
§§ 15, 3800; West’s Ann.Gov.Code, § 815.6. 

Morris v. County of Marin, 559 P.2d 606, 

136 Cal.Rptr. 251, 18 Cal.3d 901. 


Filing of a certificate of workmen's com- 
pensation insurance is a condition precedent to 
the issuance of a building permit, and county 
has duty to deny a permit to an applicant who 
fails to file such certificate. West's Ann.Labor 
Code, § 3800. 

Morris v. County of Marin, 559 P.2d 606, 

136 Cal.Rptr. 251, 18 Cal.3d 901. 


Cal.App. 1 Dist. 1989. Local authorities 
have discretion to impose conditions on grant of 
permits or privileges in order to regulate resi- 
dential land use; such conditions do not 
amount to compulsion since the property owner 
remains free to either accept or reject them. 

Dinosaur Development, Inc. v. White, 265 

Cal.Rptr. 525, 216 Cal.App.3d 1310. 


Cal.App. 1 Dist. 1987. | Conditional use 
permit may not lawfully, and perhaps not con- 
stitutionally, be conditioned upon permittee’s 
having no right to transfer it with land; such 
condition, if imposed, is beyond power of zon- 
ing authority, and is void. West’s Ann.Cal.Gov. 
Code § 65909. 

Anza Parking Corp. v. City of Burlingame, 

241 Cal.Rptr. 175, 195 Cal.App.3d 855, 
review denied. 


Cal.App. 1 Dist. 1982. Provision in Coastal 
Act requiring Coastal Commission to provide 
for public access to shoreline “in new develop- 
ment projects’? means that access conditions 
imposed in permits for new development pro- 
jects must bear some reasonable relationship to 
site of the project. West's Ann.Pub.Res.Code 
§ 30212. 
Georgia-Pacific Corp. v. California Coastal 
Com., 183 Cal.Rptr. 395, 132 Cal.App.3d 
678. 


Cal.App. 1 Dist. 1977. Under Coastal 
Zone Conservation Act, it was proper for re- 
gional commission to condition permits for de- 
velopment of individual lots on dedication of 
easements for general welfare, particularly for 
access to public beaches along coast, and to 
provide for maintaining of common areas with- 
in subdivision. Public Resources Code, 
8§ 27000-27650, 27100, 27104, St.1972, p. A- 
181. 

Frisco Land & Mining Co. v. State of Cali- 

fornia, 141 Cal.Rptr. 820, 74 Cal.App.3d 
736, certiorari denied 98 S.Ct. 2263, 436 
ULS. 918, 56 L.Ed.2d 758. 


Cal.App. 2 Dist. 1996. Issuance of condi- 
tional use permit may be subject to conditions. 
Sounhein v. City of San Dimas, 55 Cal. 
Rptr.2d 290, 47 Cal.App.4th 1181, re- 
hearing denied. 


Conditions on approval of conditional use 
permit must relate to property and not to partic- 
ular applicant; condition specifically related to 
an individual is invalid. 

Sounhein vy. City of San Dimas, 55 Cal. 

Rptr.2d 290, 47 Cal.App.4th 1181, re- 
hearing denied. 


Condition on approval of conditional use 
permit must be reasonably related to use of 
property for which conditional use permit is 
requested; condition which relates solely to ap- 
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plicant for conditional use permit does not re- 
late to use and zoning of property. 
Sounhein v. City of San Dimas, 55 Cal. 
Rptr.2d 290, 47 Cal.App.4th 1181, re- 
hearing denied. 


Conditions of a conditional use permit run 
with the land, once benefits of permit have been 
accepted; subsequent owners of land have no 
greater rights than those of owner at time 
conditional use permit was issued. 

Sounhein v. City of San Dimas, 55 Cal. 

Rptr.2d 290, 47 Cal.App.4th 1181, re- 
hearing denied. 


Cal.App. 2 Dist. 1994. Statutes governing 
covenants applied only to covenants which were 
contained in grants of estates in real property 
and did not apply to conditions contained in 
coastal development permits; burdens of per- 
mits reflected in declarations of restriction ‘‘run 
with the land” and were outside ambit of stat- 
utes defining parameters of covenants contained 
in grants. West's Ann.Cal.Civ.Code §§ 1457 et 
seq., 1461; West's Ann.Cal.Pub.Res.Code 
§ 30000 et seq. 

Ojavan Investors, Inc. v. California Coastal 

Com., 32 Cal.Rptr.2d 103, 26 Cal.App.4th 
516, as modified on denial of rehearing, 
and review denied, certiorari denied 115 
Sue tOG7 (513 °UES, 14480130) L.Ed.2d 
1065. 


Cal.App. 2 Dist. 1989. Landowner cannot 
challenge condition imposed upon granting of 
permit after acquiescence in condition by either 
specifically agreeing to condition or failing to 
challenge its validity, and accepting benefits 
afforded by permit. 

Rossco Holdings Inc. v. State of California, 
260 Cal.Rptr. 736, 212 Cal.App.3d 642, 
review denied, certiorari denied 110 S.Ct. 
1809, 494 U.S. 1080, 108 L.Ed.2d 940. 


Cal.App. 2 Dist. 1970. Provision of munic- 
ipal code that zoning administrator may issue 
conditional use permit “if he finds that the 
proposed location will be desirable to the public 
convenience or welfare and will be in harmony 
with the various elements and objectives of the 
Master Plan.’’ constituted constitutionally ade- 
quate criteria for passing upon application for 
conditional use permit. West’s Ann.Gov.Code, 
§ 65901. 

Stoddard v. Edelman, 84 Cal.Rptr. 443, 4 

Cal.App.3d 544. 


Cal.App. 2 Dist. 1966. Zoning ordinance 
requiring landowner to dedicate portion of its 
land to city for street widening purposes in 
accordance with its master plan of community 
development as condition precedent to obtain- 
ing building permit was constitutionally applied 
to require owner of 50 acre tract to dedicate 4 
acre as condition precedent to obtaining permit 


to build warehouse occupying three and one 
half acres of land and over five acres of floor 
space and accommodating 48 trucks and 20 
railroad cars at a time in area where vehicular 
traffic was over capacity of available streets. 
Southern Pac. Co. v. City of Los Angeles, 51 
Cal.Rptr. 197, 242 Cal.App.2d 38, appeal 
dismissed 87 S.Ct. 767, 385 U.S. 647, 17 
L.Ed.2d 669. 


Cal.App. 2 Dist. 1960. Under city of San 
Marino off-street parking ordinance providing 
that no new buildings shall be constructed in 
designated zone unless plans and specifications 
therefor contain provision for parking of vehi- 
cles in accordance with minimum requirements 
of article which requires the construction of a 5- 
foot wall separating parking lot from adjacent 
residentially zoned property, only condition at- 
tached to issuance of building permit is that 
plans and specifications of parking lot be sub- 
mitted which will comply with requirements of 
ordinance, and it does not require in express 
terms or by implication that parking area must 
be constructed and approved before issuance of 
permit for construction of new building. 

City of San Marino v. Roman Catholic 

Archbishop of Los Angeles, 4 Cal.Rptr. 
547, 180 Cal.App.2d 657, certiorari de- 
Micderolues Gt. 22:72,364) ULSa 909555 
L.Ed.2d 224. 


Cal.App. 2 Dist. 1953. © Where condition 
that operator’s right to use his premises as a 
slaughterhouse and packing plant, which had 
existed prior to county zoning ordinance, 
should cease November 1, 1950, was inserted in 
order approving application of operator for per- 
mission to make alterations which were ordered 
by State Department of Agriculture to be made 
before operator could continue his business, 
such condition constituted an illegal attempt to 
conditionally revoke operator’s existing excep- 
tion, and, therefore, was not binding on opera- 
tor. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


Any one who relied upon order of county 
regional planning commission which approved 
application of operator of slaughterhouse and 
packing plant for permission to make altera- 
tions ordered by the State Department of Agri- 
culture upon condition that operator's use of 
the premises for such purposes should cease 
November 1, 1950, would be chargeable with 
knowledge of invalidity of order. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


Cal.App. 3 Dist. 1957. Ordinance of City 
of Chico, providing that off-street parking areas 
in conjunction with commercial uses may be 
permitted in areas zoned R on properties ad- 
joining C or M Districts, upon first securing a 
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use permit, did not forbid city from requiring 
and approving telephone company’s proposed 
parking area in R-3 residential area as condi- 
tion to granting new use permit for construction 
of addition to telephone building, because prop- 
erty did not adjoin a C or M zone. 
McLain v. Planning Commission of City of 
Chico, 319 P.2d 24, 156 Cal.App.2d 161. 


Cal.App. 4 Dist. 1991. There must be solid 
connection between public burden created by 
coastal construction and necessity for public 
easement imposed as condition to grant of con- 
struction permit. 

Surfside Colony, Ltd. v. California Coastal 

Com., 277 Cal.Rptr. 371, 226 Cal.App.3d 
1260, rehearing denied, modified. 


While general studies may be sufficient to 
establish mere rational relationship between re- 
vetments and erosion, for purposes of determin- 
ing whether Coastal Commission may impose a 
requirement in exchange for granting permis- 
sion to build revetment, close connection is 
required between burden and condition and at 
the very least, ‘‘close connection’’ entails evi- 
dence more ‘“‘substantial’’ than general studies 
which, because of unique or unusual wave con- 
ditions, may not even apply to case at hand. 

Surfside Colony, Ltd. v. California Coastal 

Com., 277 Cal.Rptr. 371, 226 Cal.App.3d 
1260, rehearing denied, modified. 


Cal.App. 4 Dist. 1982. Although applicant 
for a permit to operate general bookstore under 
name ‘‘Frenchy’s’”’ owned two adult bookstores 
in the same area under the same name, condi- 
tioning permit on use of sign which did not 
include name ‘“Frenchy’s’’ was inconsistent 
with applicant's rights. U.S.C.A.Const.Amend. 
il. 


Kuhns v. Board of Supervisors, 181 Cal. 
Rptr. 1, 128 Cal.App.3d 369. 


Although general bookstore was limited in 
quantity of adult materials it could offer for 
sale, it was unreasonable and unnecessary to 
require sales receipts to conform to a strict 
percentage requirement and conditioning per- 
mit on submission of sales receipts of regular 
and “‘adult’’ items was void as not in further- 
ance of police power purpose. U.S.C.A.Const. 
Amend. 1. 

Kuhns v. Board of Supervisors, 181 Cal. 

Rptr. 1, 128 Cal.App.3d 369. 


Cal.App. 4 Dist. 1981. Ordinances requir- 
ing conditional use permits for adult bookstores 
and setting out criteria for issuance of such 
permits were unconstitutionally vague, over- 
broad and prior restraint against First Amend- 
ment protected activity in that necessity for 
issuance of permit that proposed use contribute 
to “general well-being’’ and not be ‘‘detrimen- 
tal’ to health, safety or general welfare of per- 


sons residing or working in vicinity or injurious 
to property or improvements in vicinity set up a 
subjective standard incapable of precise objec- 
tive measurement, and provision that city 
“may” grant conditional use permit conferred 
unlimited authority to deny any application for 
adult bookstore license, even if application for 
permit met all conditions of sections. 
U.S.C.A.Const. Amend. 1. 

City of Imperial Beach v. Escott, 171 Cal. 

Rptr. 197, 115 Cal.App.3d 134. 


Cal.App. 4 Dist. 1980. The Coastal Com- 
mission can impose reasonable terms and con- 
ditions on a construction permit in order to 
ensure that a development will be in accordance 
with the provision of the law where the area is a 
matter of public concern. 

Liberty v. California Coastal! Com., 170 Cal. 

Rptr. 247, 113 Cal.App.3d 491. 


The conditions imposed on the grant of 
land use applications are valid if reasonably 
conceived to fulfill public needs emanating from 
the landowner’s proposed use. U.S.C.A.Const. 
Amend. 14. 

Liberty v. California Coastal Com., 170 Cal. 

Rptr. 247, 113 Cal.App.3d 491. 


Cal.App. 4 Dist. 1977. A landowner who 
accepts a building permit and complies with its 
conditions waives right to assert invalidity of 
conditions and sue issuing public entity for 
costs to comply with them and, hence, may not 
unilaterally announce that he is proceeding un- 
der protest and reserve right to seek compensa- 
tion in a later action. 

Pfeiffer v. City of La Mesa, 137 Cal.Rptr. 

804, 69 Cal.App.3d 74. 


Atty.Gen. 1978. It must be determined on 
a case by case basis whether the imposition of 
conditions in a conditional use permit with 
respect to the installation of curbs, gutters, 
sidewalks or paved parking areas as to family 
care homes, group homes, or foster homes con- 
stitutes a significant protection of the health or 
safety of the residents of such facilities; where 
such conditions are required for family care 
homes, group homes, or foster homes, but not 
for other similar single-family dwellings in the 
same zone and where such conditions do not in 
fact significantly protect the health or safety of 
such residents, such conditions would be inval- 
id. 

CV 78-108, 61 Op.Atty.Gen. 490. 


Atty.Gen. 1978. Assuming that the condi- 
tions are being imposed everywhere alike in the 
zone, a city’s program requiring installation of 
curbs, gutters and sidewalks throughout a resi- 
dential area does not violate Welfare and Inst. 
Code § 5116 if such requirements are also 
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imposed with respect to family care homes, 
group homes, and foster homes. 
CV 78-108, 61 Op.Atty.Gen. 490. 


Law Rev. 1969. Forced dedications: Re- 
quirement that applicant dedicate portion of 
land to public use as condition to granting of 
zoning variance, issuance of building permit or 
approval of subdivision map. 

20 Hastings L.J. 735. 


382.1. Maps, plats, or plans, conditions and 
agreements. 


Library references 
C.J.S. Zoning and Land Planning § 197. 


382.2. 


Streets, improvements, and utili- 
ties. 


Cal.App. 1 Dist. 1986. City planning com- 
mission resolution unambiguously conditioned 
development of office tower on developer’s obli- 
gation to build 12-foot pedestrianway to con- 
nect with pedestrian bridge which might at 
future date be built by city; nothing in language 
of resolution suggested that pedestrianway 
needed to be only 4% feet, or that developer 
could satisfy its obligation by offering to city a 
4'2-foot side strip plus its undivided interest in 
an adjoining lot. 

Terminal Plaza Corp. v. City and County of 

San Francisco, 230 Cal.Rptr. 875, 186 
Cal.App.3d 814. 


Cal.App. 1 Dist. 1985. Exaction for park 
or recreational purposes is valid where it is 
related to needs to which subdivision contrib- 
utes, since subdivision decreases open space 
and increases population, thereby creating need 
for open space and recreational facilities. 

Grupe v. California Coastal Com., 212 Cal. 

Rptr. 578, 166 Cal.App.3d 148. 


Cal.App. 1 Dist. 1959. One of the main 
purposes of the Subdivision Map Act is to re- 
quire subdivider to do original work of placing 
streets in proper condition before maintenance 
thereof is taken over by city or county, and to 
relieve the public to such extent of the burden 
that would otherwise exist. West’s Ann.Bus. & 
Prof.Code, §§ 11500 et seq., 11611, 11612. 

Evola v. Wendt Const. Co., 338 P.2d 498, 

170 Cal.App.2d 21. 


Cal.App. 2 Dist. 1961. Placing of any rea- 
sonable condition upon acceptance of proposed 
subdivision map was discretionary with plan- 
ning commission and city council, and city 
could impose condition as to off-site acquisition 
of property by subdivider without being re- 
quired to either itself acquire off-site property 
or furnish subdivider with means to do so. 
West’s Ann.Code Civ.Proc. § 1244. 

City of Sierra Madre v. Superior Court In 

and For Los Angeles County, 12 Cal.Rptr. 
836, 191 Cal.App.2d 587. 


Cal.App. 2 Dist. 1960. Cost of improving 
offsite streets could not be deemed part of the 
design of a subdivision, nor an improvement 
thereof, and therefore refusal of a city council to 
impose cost of improving offsite streets as a 
condition to approval of a tentative subdivision 
map was not subject to review under statute 
providing that special proceedings may be 
brought to determine reasonableness of certain 
decisions of a governing body. West’s Ann.Bus. 
& Prof.Code, § 11525. 

Wine v. Council of City of Los Angeles, 2 

Cal.Rptr. 94, 177 Cal.App.2d 157. 


Cal.App. 3 Dist. 1993. City was acting in 
administrative capacity when it required devel- 
oper, at its own expense, to “underground” 
existing off-site utilities fronting proposed subdi- 
vision. West’s Ann.Cal.Gov.Code § 66474.2(a). 

Bright Development v. City of Tracy, 24 

Cal.Rptr.2d 618, 20 Cal.App.4th 783, as 
modified, and review denied. 


At time developer’s vesting tentative map 
application was deemed complete, city did not 
have ordinance, policy or standard in effect 
requiring developer, at its own expense, to “‘un- 
derground” existing off-site utilities fronting 
proposed subdivision, so as to entitle city to 
impose undergrounding requirement on devel- 
oper; standard plans enacted by city depicted 
requirement relating solely to on-site improve- 
ments, standard specifications did not expressly 
require undergrounding of existing off-site utili- 
ties but, rather, implied contrary, and condition 
for approval of map made no mention of under- 
grounding requirement for off-site utilities. 
West's Ann.Cal.Gov.Code § 66474.2(a). 

Bright Development v. City of Tracy, 24 

Cal.Rptr.2d 618, 20 Cal.App.4th 783, as 
modified, and review denied. 


Cal.App. 4 Dist. 1967. Under statute pro- 
viding that no publicly owned utility shall sup- 
ply water to land within county water district 
which is subject to lien of bonded indebtedness, 
city could not require subdivider, as condition 
of accepting plat, to obtain water from city for 
lots located within county water district. 
West’s Ann.Water Code, § 31053. 

Glenbrook Development Co. v. City of Brea, 

61 Cal.Rptr. 189, 253 Cal.App.2d 267. 


Cal.App. 4 Dist. 1960. Drainage ditch 
which was for general use of lot owners in 
subdivision and for local drainage needs, and 
which was essential to drain water accumulated 
on, or falling on land of subdivision and to carry 
it therefrom to main drainage channel, was 
within definition of statute authorizing agree- 
ment to install improvements ‘‘on the land to be 
used”’ as a condition precedent to city’s approv- 
al and acceptance of final subdivision map. 
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West’s Ann.Bus. & Prof.Code, §8§ 11511, 
SAS oll Silo. 
City of Buena Park v. Boyar, 8 Cal.Rptr. 


674, 186 Cal.App.2d 61. 


A main purpose of Subdivision Map Act is 
to require subdivider to install properly the 
streets and drains under provisions of that act. 
West’s Ann.Bus. & Prof.Code, § 11500 et seq. 

City of Buena Park v. Boyar, 8 Cal.Rptr. 

674, 186 Cal.App.2d 61. 


Cal.App. 5 Dist. 2000. Subdivision Map 
Act places an obligation on the local governing 
body to acquire an interest in land upon which 
the subdivider is obligated to build improve- 
ments within 120 days of the filing of the final 
subdivision map, and a failure to abide by the 
statutory time limit results in a waiver of the 
obligation to construct the improvements. 
West’s Ann.Cal.Gov.Code § 66462.5. 

Hill v. City of Clovis, 94 Cal.Rptr.2d 901, 80 

Cal.App.4th 438, rehearing denied. 


Provision of Subdivision Map Act under 
which local body is prohibited from postponing 
or refusing approval of a final map because the 
subdivider has failed to meet a tentative map 
condition which requires construction of offsite 
improvements on land in which neither local 
body nor subdivider has sufficient title or inter- 
est, and which also states that “‘[i]n such cases,”’ 
local body must acquire interest in property 
within 120 days of filing of final map, with 
failure to abide by the statutory time limit 
resulting in a waiver of obligation to construct 
improvements, applies only to those cases in 
which local body acts to postpone or refuse 
approval of a final map because the offsite 
improvements had not been complete. West's 
Ann.Cal.Gov.Code § 66462.5. 

Hill v. City of Clovis, 94 Cal.Rptr.2d 901, 80 

Cal.App.4th 438, rehearing denied. 


Provision of Subdivision Map Act under 
which local body is prohibited from postponing 
or refusing approval of a final map because the 
subdivider has failed to meet a tentative map 
condition which requires construction of offsite 
improvements on land in which neither local 
body nor subdivider has sufficient title or inter- 
est, and which also states that ‘‘[i]n such cases,”’ 
local body must acquire interest in property 
within 120 days of filing of final map, with 
failure to abide by the statutory time limit 
resulting in a waiver of obligation to construct 
improvements, did not apply to case in which 
city did not acquire land within applicable time 
limits, but did approve final maps. West's Ann. 
Cal.Gov.Code § 66462.5. 

Hill v. City of Clovis, 94 Cal.Rptr.2d 901, 80 

Cal.App.4th 438, rehearing denied. 


Atty.Gen. 1964. Under Bus. & Prof.Code, 
§ 11525, vesting control of the design of subdivi- 


sions in the governing bodies of cities and 
counties, a requirement by city of curved streets 
as opposed to straight streets as a condition of 
approval of a proposed subdivision could in 
most cases be upheld as valid exercise of police 
power either upon considerations of safety, the 
general welfare, or both. Bus. & Prof.Code, 
Ss MistOis26; 1 tsar 
63-222, 43 Op.Atty.Gen. 89. 


382.3. —— Conveyance or dedication. 


C.A.9 (Cal.) 1981. A California municipal 
planning board may require a reasonable, un- 
compensated dedication of land for public use 
as a condition of giving official approval to 
private development of other property. 

Shamrock Development Co. v. City of Con- 

cord, 656 F.2d 1380. 


Contract between developer and city pro- 
viding that developer dedicated two parcels of 
land to city and that city would compensate 
developer for fair market value of one of the 
parcels was not subject to defeasance merely 
because, upon receiving legal advice after nego- 
tiating the development deal, the developer had 
second thoughts about it, and such contract 
barred developer's recovery against city except 
for the value of the parcel for which the city 
promised to compensate developer. 

Shamrock Development Co. v. City of Con- 

cord, 656 F.2d 1380. 


In action brought by developer against city 
challenging city’s action in conditioning approv- 
al of developer's subdivision upon dedication by 
developer of land for city street expansion, evi- 
dence sustained jury's award of $43,000 to 
developer as compensation for the parcel of 
property for which city agreed to compensate 
developer. 

Shamrock Development Co. vy. City of Con- 

cord, 656 F.2d 1380. 


Cal. 1976. That city might have required 
dedication of certain property as condition of 
approval of development project at some point 
prior to institution of eminent domain proceed- 
ings did not mean that city retained that power 
indefinitely and without regard to subsequent 
actions and developments. West's Ann.Code 
Civ.Proc. § 1255a(b). 

City of Torrance v. Superior Court, 545 

P2d isis lh CalbRptm oUomloncalscd 
Re )sy. 


Cal. 1971. In face of constitutional chal- 
lenge on due process and equal protection 
grounds, statutory requirement that subdivider 
dedicate land or pay fees in lieu thereof for park 
or recreational purposes as condition of approv- 
al of subdivision map can be justified on basis of 
general public need for recreational facilities 
caused by present and future subdivisions; it 
need not be shown that the need for additional 
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park and recreational facilities is attributable to 
the increase in population stimulated by the 
new subdivision alone. West’s Ann.Bus. & 
Prof.Code, § 11546; West’s Ann.Const. art. 28, 
§ 1 et seq. 
Associated Home Builders etc., Inc. v. City 
of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
30 L.Ed.2d 159. 


Constitutionality of requirement that subdi- 
vider dedicate land or pay fees for park or 
recreational purposes as condition to approval 
of subdivision map is not dependent upon exclu- 
sive use of facilities by those who will occupy 
the subdivision. West’s Ann.Bus. & Prof. Code, 
§ 11546. 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
30 L.Ed.2d 159. 


Unique problem with development of subdi- 
vision in that it reduces the supply of open land 
while increasing the demand therefor, as well as 
special benefits to the residents of the subdivi- 
sion, warrant distinction between park and re- 
creational facilities, as to which subdivider may 
be required to make contribution of land or 
fees, and other governmental services necessi- 
tated by the entry of new residents. West's 
Ann.Bus. & Prof.Code, § 11546. 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
30 L.Ed2d 159. 


Relatively small land use in apartment con- 
struction warrants distinction between subdivi- 
der, who is required to contribute land or fees 
for park and recreational purposes, and apart- 
ment builder who is not, though both develop- 
ments may generate the same population. 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
50 LBatd 159; 


Under statute authorizing cities and coun- 
ties to require subdivider to dedicate land or 
pay fees in lieu thereof for park or recreational 
purposes as condition to approval of subdivision 
map, absence of requirement that city reduce 


dedication or fee requirement in event that 
subdivider has voluntarily provided recreational 
areas is valid in light of policy of encouraging 
adoption of long-range master plans for recre- 
ational needs of the community. West’s Ann. 
Bus. & Prof.Code, § 11546(d). 
Associated Home Builders etc., Inc. v. City 
of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
30 L.Ed.2d 159. 


City’s general plan indicating location of 
various types of parks and recreational facilities 
and setting forth general principles under which 
land is acquired and developed, amount of land 
required for city’s population and different 
types of parks, minimum areas, and various 
facilities which each type of park should contain 
satisfied statutory requirement for adoption of 
general plan as prerequisite to requiring subdi- 
viders to dedicate land or pay fees for park or 
recreational purposes. West’s Ann.Bus. & Prof. 
Code, § 11546(d). 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
S0ME Ed 2d 159: 


Within statute authorizing cities and coun- 
ties to require dedication of land or payment of 
fees for park or recreational purposes as condi- 
tion to approval of subdivision map, require- 
ment that “‘ordinance’’ include definite stan- 
dards for determining proportion of subdivision 
to be dedicated or amount of fee was satisfied 
by resolution containing such standards, in ab- 
sence of proof that resolution was not passed in 
the same manner and with the statutory formal- 
ity required in the enactment of an ordinance. 
West's Ann.Bus. & Prof.Code, § 11546(b). 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
S00, Edi2d 159; 


Cal.App. 1 Dist. 1985. Condition imposed 
in new development permit, which required 
property owner to offer to dedicate public ac- 
cess easement along beach fronting his proper- 
ty, was related to need to which development 
project contributed, even though owner’s home 
alone had not created need for access to tide- 
lands fronting his property, as it was one small 
project among myriad of others which together 
severely limited public access to tidelands and 
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beaches and therefore collectively created need 
for public access. 
Grupe v. California Coastal Com., 212 Cal. 
Rptr. 578, 166 Cal.App.3d 148. 


Decision to impose condition in new devel- 
opment permit, which required property owner 
to offer to dedicate public access easement 
along beach fronting his property, was sup- 
ported by findings that public access was not 
available to portion of beach and that condition 
in new development permit would facilitate 
public access along shoreline, even though there 
was no finding that private beach on either side 
of parcel in question was likely to be opened to 
public use in the future. West’s Ann.Cal.Pub. 
Res.Code §§ 30210, 30212, 30212(a); West's 
Ann.Cal.C.C.P. § 1094.5. 

Grupe v. California Coastal Com., 212 Cal. 

Rptr. 578, 166 Cal.App.3d 148. 


Cal.App. 1 Dist. 1982. Regulatory body 
may constitutionally require dedication of prop- 
erty in interests of general welfare as condition 
of permitting land development; it does not act 
in eminent domain when it does this and validi- 
ty of dedication requirement is not dependent 
on factual showing that development has creat- 
ed need for it. 

Georgia-Pacific Corp. v. California Coastal 

Com., 183 Cal.Rptr. 395, 132 Cal.App.3d 
678. 


Coastal Commission proceeded in manner 
required by law when it included dedication of 
easement for public access to shoreline in per- 
mits granted to lumber company for construc- 
tion of proposed helicopter facility and security 
fence where area chosen for easement coincid- 
ed with route presently used by public for ac- 
cess to coastline with lumber company’s per- 


mission. West's Ann.Pub.Res.Code 
8§ 30001.5(c), 30212(a); West's Ann.C.C.P. 
§ 1094.5(b). 


Georgia-Pacific Corp. v. California Coastal 
Com., 183 Cal.Rptr. 395, 132 Cal.App.3d 
678. 


Coastal Commission failed to proceed in 
manner required by law when it included dedi- 
cation of easements for public access to coast- 
line in permits granted to lumber company for 
construction of proposed facilities where loca- 
tion of easements for public access was not 
reasonably related to site of proposed facilities. 
West’s Ann.Pub.Res.Code § 30212; West's Ann. 
C.C.P. § 1094.5(b). 

Georgia-Pacific Corp. v. California Coastal 

Com., 183 Cal.Rptr. 395, 132 Cal.App.3d 
678. 


Cal.App. 1 Dist. 1977. Regulatory body 
may require dedication of property in interests 


of general welfare as condition of permitting 
subdivision of lands. 
Frisco Land & Mining Co. v. State of Cali- 
fornia, 141 Cal.Rptr. 820, 74 Cal.App.3d 
736, certiorari denied 98 S.Ct. 2263, 436 
U.S. 918, 56 L.Ed.2d 758. 


Cal.App. 2 Dist. 1985. As a general propo- 
sition, the Coastal Commission may constitu- 
tionally require uncompensated public access 
dedication as a condition of approving coastal 
development. 

Whaler’s Village Club v. California Coastal 

Com., 220 Cal.Rptr. 2, 173 Cal.App.3d 
240, appeal dismissed, certiorari denied 
HOGI TSiCt 19627 847 GaUes el to 0 
L.Ed.2d 648. 


Homeowners’ construction of revetment af- 
ter storms washed away supporting land from 
beachfront constituted ‘“‘new development’ 
within meaning of statute [West’s Ann.Cal.Pub. 
Res.Code § 30212] regarding provisions for 
public access to beach as condition for such 
development. 

Whaler’s Village Club v. California Coastal 

Com: 220) Cal: Rpt 23073 Cal-App:sd 
240, appeal dismissed, certiorari denied 
NOG SC s9625 ATG. UES eeu ile 
L.Ed.2d 648. 


Validity of condition attached to permit to 
construct revetment on beachfront property 
whereby homeowners were required to offer to 
dedicate easement for public access was not 
destroyed by lack of direct nexus between devel- 
opment and potential erosion where evidence 
showed that the development, along with simi- 
lar projects, would have cumulative impact 
which would create future need for access. 
West's Ann.Cal.Pub.Res.Code § 30212. 

Whaler’s Village Club v. California Coastal 

Com., 220 Cal.Rptr. 2, 173 Cal.App.3d 
240, appeal dismissed, certiorari denied 
LOG StGty 1962) -476eLUiSae ai 90 
L.Ed.2d 648. 


The Coastal Commission abused its discre- 
tion in restricting homeowners from interfering 
with public’s present use of area subject to 
easement prior to acceptance of homeowners’ 
offer of dedication when Coastal Commission 
conditioned approval of coastal homeowners’ 
application for permit to construct revetment on 
their offer to dedicate easement for public ac- 
cess. West's Ann.Cal.Pub.Res.Code § 30212. 

Whaler’s Village Club v. California Coastal 

Com., 220 Cal.Rptr. 2, 173 Cal.App.3d 
240, appeal dismissed, certiorari denied 
LOGE 2S: Ct 962514 7om UrSa wuld 90 
L.Ed.2d 648. 


Cal.App. 2 Dist. 1985. If as condition to 
receipt of a land developing permit the appli- 
cant must donate property for public use that 
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bears no relationship to the benefit conferred on 
the applicant or the burden imposed on the 
public, there is a taking of property without just 
compensation, but if there is such a rational 
relationship, the requirement of dedication or 
payment of money in lieu thereof is valid. 
U.S.C.A. Const.Amend. 5. 
Remmenga v. California Coastal Com., 209 
Cal.Rptr. 628, 163 Cal.App.3d 623, ap- 
peal dismissed 106 S.Ct. 241, 474 U.S. 
915, 88 L.Ed.2d 250, rehearing denied 
106 S.Ct. 584, 474 U.S. 1027, 88 L.Ed.2d 
566. 


Justification for requiring dedication of 
land to public use as condition for obtaining 
land-developing permit is not limited to the 
needs of or burdens created by project in the 
coastal zone and even if an individual project 
does not create an immediate need for a com- 
pensating accessway, one may be required of it 
if its effect together with cumulative impact of 
similar projects would in the future create or 
increase the need for a system of such compen- 
sating accessways. 

Remmenga v. California Coastal Com., 209 
Cal.Rptr. 628, 163 Cal.App.3d 623, ap- 
peal dismissed 106 S.Ct. 241, 474 USS. 
915, 88 L.Ed.2d 250, rehearing denied 
106 S.Ct. 584, 474 U.S. 1027, 88 L.Ed.2d 
566. 


Cal.App. 2 Dist. 1967. Uncompensated 
dedication of land for public use can constitu- 
tionally be required by local planning body as 
condition of giving official approval to private 
development of other property. 

People ex rel. Dept. of Public Works v. 

Curtis, 63 Cal.Rptr. 138, 255 Cal.App.2d 
378. 


City may constitutionally require dedication 
of land for widening of existing street as condi- 
tion of its approval of subdivision, where such 
condition is reasonably related to increased traf- 
fic and other needs of subdivision and it is no 
defense that fulfillment of conditions will inci- 
dentally also benefit city as a whole. 

People ex rel. Dept. of Public Works v. 

Curtis, 63 Cal.Rptr. 138, 255 Cal.App.2d 
BTe, 


Cal.App. 4 Dist. 1985. Ambiguous county 
ordinance purporting to grant county and irri- 
gation district a flooding easement on land as 
condition of issuance of building permit to land- 
owners, but also stating that grant of easement 
was solely intended to limit future liability of 
county and district for damages to property and 
improvements, did not have effect of creating 
easements. 

Salton Bay Marina, Inc. v. Imperial Irriga- 

tion Dist., 218 Cal.Rptr. 839, 172 Cal. 
App.3d 914. 


Ambiguous county ordinance conditioning 
issuance of building permit to landowners on 
landowners’ grant of flooding easement to coun- 
ty and irrigation district, but also stating that 
sole purpose of grant of easement was to ab- 
solve county and district of future liability for 
damage to property in improvements, did not 
effect valid dedication pursuant to county’s po- 
lice power. 

Salton Bay Marina, Inc. v. Imperial Irriga- 

tion’ Dist, 218" CaltRptr, 83959172, (Cal, 
App.3d 914. 


Regulatory body may constitutionally re- 
quire dedication of land as condition of develop- 
ment, and such dedication requirement is not 
viewed as act of eminent domain; however, 
dedication requirement must be reasonably re- 
lated to use of property as viewed in light of its 
impact on surrounding community, both in 
present and future, and its impact on general 
welfare of community. West's Ann.Cal.Gov. 
Code 8 65909. 

Salton Bay Marina, Inc. v. Imperial Irriga- 

tion Dist., 218 Cal.Rptr. 839, 172 Cal. 
App.3d 914. 


Cal.App. 5 Dist. 1989. Regulatory body 
may constitutionally require a dedication of 
land as condition of development, and such 
requirement is not viewed as act of eminent 
domain. 

Rohn vy. City of Visalia, 263 Cal.Rptr. 319, 

214 Cal.App.3d 1463. 


Cal.App. 5 Dist. 1985. Although terms 
“public access’ and “public easement’ have 
similar, even overlapping meanings, did not 
mean that they were synonymous and, there- 
fore, fact that subdivision developer may pro- 
vide reasonable alternative means of access to 
riverbank did not also mean that it could pro- 
vide alternative easement to different area of 
riverbank, outside subdivision, and not along its 
border, as required by statute [West’s Ann.Cal. 
Gov.Code § 66478.5] requiring dedication of 
public easement along portion of bank of river 
or stream bordering or lying within proposed 
subdivision. 

Kern River Public Access Com. v. City of 

Bakersfield, 217 Cal.Rptr. 125, 170 Cal. 
App.3d 1205, review denied. 


Fact that developer’s proposed alternative 
easement outside of subdivision along riverbank 
had greater frontage than subdivision’s river 
frontage did not excuse developer from provid- 
ing easement along riverbank within subdivi- 
sion to enhance right of public access to river- 
bank. West’s Ann.Cal.Gov.Code §§ 66478.4, 
66478.5, 66478.8. 

Kern River Public Access Com. v. City of 

Bakersfield, 217 Cal.Rptr. 125, 170 Cal. 
App.3d 1205, review denied. 
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Statute [West's Ann.Cal.Gov.Code 
§ 66478.5] requiring subdivider to provide for 
dedication of public easement along bank of 
river or stream bordering or lying within pro- 
posed subdivision requires dedication of reason- 
able public easement along riverbank, and only 
limitation on public’s right to such easement is 
public safety. 
Kern River Public Access Com. v. City of 
Bakersfield, 217 Cal.Rptr. 125, 170 Cal. 
App.3d 1205, review denied. 


Atty.Gen. 1990. A city or county, as a 
condition of regulating and approving the cre- 
ation of a subdivision, may not lawfully require 
the dedication of land improved for park and 
recreational purposes without credit being giv- 
en to the subdivider for the value of the recre- 
ational improvement. 

73 Op.Atty.Gen. 152. 


Atty.Gen. 1953. A county ordinance may 
not require subdivider either to donate property 
for school building purposes or pay specified 
amount for each lot within the subdivision. 

53-222, 22 Op.Atty.Gen. 168. 


Law Rev. 1973. Dedication of parks: Leg- 
islative review. 
4 Pacific L.J. 578. 


Law Rev. 1972. Taking without compensa- 
tion through compulsory dedication by land 
developers. 

5 Loyola U.(L.A.) 218. 


Law Rev. 1971. Forced dedications as a 
condition to subdivision approval. 
9 San Diego L.Rev. 112. 


Law Rev. 1969. Forced dedications: Re- 
quirement that applicant dedicate portion of 
land to public use as condition to granting of 
zoning variance, issue of building permit or 
approval of subdivision map. 

20 Hastings L.J. 735. 


Law Rev. 1966. Finality of dedication by 
subdividers. 
6 Santa Clara L. 189. 


382.4. —— Fees, bonds, and in lieu pay- 
ments, 
C.A.9 (Cal.) 1991. Under Supreme Court's 


decision in WNollan v. California Coastal 
Comm'n, exaction ordinance cannot be upheld 
where there is no evidence of nexus between 
land development and problem that exaction 
seeks to address; however, it does not have to 
be shown that development is directly responsi- 
ble for social ill in question. U.S.C.A. Const. 
Amends. 5, 14. 
Commercial Builders of Northern Califor- 
nia v. City of Sacramento, 941 F.2d 872, 
certiorari denied 112 S.Ct. 1997, 504 
Wis; 93 ae Ed 2d 93) 


C.A.9 (Cal.) 1988. Redevelopment agency 
had no authority, under California law, to im- 
pose development fee upon subsequent develop- 
er to enable agency to reimburse prior develop- 
er; development fee was not authorized by 
Subdivision Map Act and did not bear reason- 
able relationship to regulation and control of 
design and improvement of subdivision and 
agency had no power to adopt ordinance or 
resolution permitting such reimbursement. 
West’s Ann.Cal.Gov.Code §§ 66410-66499.58. 

Price Development Co. v. Redevelopment 

Agency of City of Chino, Cal., 852 F.2d 
2S: 


Redevelopment agency had no authority, 
under California law, to impose impact fee on 
subsequent developer for purpose of reimburs- 
ing original developer’s option deposit. West's 
Ann.Cal.Health & Safety Code §§ 33000 et seq., 


33390-33402, 33420-33422, 33442, 33800- 
33855; West's Ann.Cal.Gov.Code §§ 66410- 
6649958. 


Price Development Co. v. Redevelopment 
Agency of City of Chino, Cal., 852 F.2d 
1123. 


Cal. 1996. Developers wishing to chal- 
lenge development fee on either statutory or 
constitutional grounds must do so via the statu- 
tory framework provided by California's Mitiga- 
tion Fee Act. (Per Arabian, J., with two Judges 
concurring and two Judges concurring in judg- 
ment.) West's Ann.Cal.Gov.Code §§ 66000- 
66003. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
S.Ct, 299) 519 UyS, 929) 136 L-Bd'2d 218: 


When local permit authority seeks to justify 
given exaction as alternative to denying pro- 
posed use, reviewing court must scrutinize in- 
strumental efficacy of permit condition in order 
to determine whether it logically furthers the 
same regulatory goal as would outright denial 
of development permit, and must also deter- 
mine whether factual findings made by permit- 
ting body support condition as one that is more 
or less proportional, in both nature and scope, 
to public impact of proposed development. 
U.S.C.A. Const.Amend. 5. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
S.Ct, 299) S19 WS7929 Sen Baliga oe: 


Court confronted with property owner’s 
challenge to conditions imposed by local gov- 
ernment for issuance of development permit 
must determine whether essential nexus exists 
between legitimate state interest and permit 
condition exacted by government, and if such 
nexus exists, must then decide the required 
degree of connection between exactions im- 
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posed by government and projected impact of 

proposed development. U.S.C.A. Const.Amend. 
5 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 

hearing denied, certiorari denied 117 

S.Ct. 299, 519 U.S. 929, 136 L.Ed.2d 218. 


Government generally has greater leeway 
with respect to noninvasive forms of land use 
regulation, and is given broad deference to 
impose broadly applicable fees, whether in form 
of taxes, assessments, user or development fees. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 


hearing denied, certiorari denied 117 
Bets 299, 919 US.-929) 136 Led 2d 218. 
To satisfy ‘‘rough proportionality” test, ex- 


actions imposed by permitting authority on issu- 

ance of building permit must not only be rough- 

ly proportional in nature and extent to impact 

of proposed development, but required propor- 

tionality must be demonstrated by some sort of 
individualized determination. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 

hearing denied, certiorari denied 117 

SCE 299 SI9 ILS. 929, 136 L.Ed 2d 2138. 


Requirement that local government demon- 
strate a factually sustainable proportionality be- 
tween effects of proposed land use and a given 
exaction helps to ensure that land use condition 
at issue is more than theoretically or even 
plausibly related to legitimate regulatory ends. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
S.Ct. 299, 519 U.S. 929, 136 L.Ed.2d 218. 


“Rough proportionality’”’ test for possessory 
and individualized monetary exactions imposed 
by permitting authority for issuance of building 
permit is designed to prevent government from 
forcing some people alone to bear public bur- 
dens which, in all fairness and justice, should be 
borne by public as whole. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
S.Ct. 299, 519 U.S. 929, 136 L.Ed.2d 218. 


City had authority to impose development 
impact fees for park and recreational purposes, 
as prerequisite to granting property owner's 
application for rezoning of land dedicated to 
recreational uses to permit its development as 
commercial office building. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
S.Ct. 299, 519 U.S. 929, 136 L.Ed.2d 218. 


While city had authority to impose some 
monetary exaction on grant of property owner's 


application for rezoning of his recreational-use 
property to permit its development as commer- 
cial office building, city failed to demonstrate, 
by required individualized findings, that the 
$280,000 recreational fee imposed was “rough- 
ly proportional’ to public impact of land use 
change; city could not measure impact of land 
use change by value of tennis courts that would 
allegedly have been built on property if land use 
change had not been granted, as cost of any 
new private tennis courts would have been paid 
for by fees of private club members and would 
not have been open to all members of public 
free of charge. 
Ehrlich v. City of Culver City, 911 P.2d 429, 
50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
SiC, SIS), SUC WS SAG), eves WL eel axel 2210S) 


Requirement that property owner, as pre- 
requisite to being allowed to develop property 
as commercial office building, either pay an Art 
in Public Places fee equal to 1% of total value of 
development or provide work of art of equiva- 
lent value for placement in development or 
some other public place was aesthetic condi- 
tion, of kind similar to traditional land use 
regulations imposing minimal building set- 
backs, parking and lighting conditions, and 
landscaping requirements, which was not sub- 
ject to “rough proportionality” test upon prop- 
erty owner's takings challenge. U.S.C.A. Const. 
Amend. 5. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
S Ct, 299) 519 USmo20N IsG led 2d 218; 


Cal. 1993. School districts cannot impose 
school-impact fees under the police power. 
West's Ann.Cal. Const. Art. 11, § 7. 

Grupe Development Co. v. Superior Court, 


844 P.2d 545, 16 Cal.Rptr.2d 226, 4 
Cal.4th 911. 
Cal. 1988. Development fee, required of 


all owners of newly developed office space in 
downtown area to augment mass transit system, 
was a ‘downtown assessment district, or simi- 
lar fair and appropriate mechanism, to provide 
funds for maintaining and augmenting trans- 
portation service,’ within meaning of clause in 
building permits; thus, owners of office space 
then under construction at time fee ordinance 
was enacted were assessable under the ordi- 
nance. U.S.C.A. Const.Amend. 14. 
Russ Bldg. Partnership v. City and County 
of San Francisco, 750 P.2d 324, 244 
Cal.Rptr. 682, 44 Cal.3d 839, appeal dis- 
missed Crocker Nat. Bank v. City and 
County of San Francisco, 109 S.Ct. 209, 
488 U.S. 881, 102 L.Ed.2d 201. 


Cal. 1985. School Facilities Act provision 
[West’s Ann.Cal.Gov.Code § 65974] restricting 
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school-impact fees that may be imposed to no 
more than the amount necessary to pay five 
annual lease payments for interim facility, is 
attempt on part of Legislature to ensure that 
local governments do not indefinitely avoid 
problem of construction of permanent facilities 
by agreeing to long-term-use of temporary facil- 
ities, but is not limitation on authority of local 
government to impose school-impact fees to 
provide permanent facilities. 
Candid Enterprises, Inc. v. Grossmont Un- 
ion High School Dist., 705 P.2d 876, 218 
Cal.Rptr. 303, 39 Cal.3d 878. 


West's Ann.Cal.Gov.Code § 65980, which 
expressly limits scope of School Facilities Act 
[West’s Ann.Cal.Gov.Code § 65970 et seq.] to 
temporary school facilities, indicates Legisla- 
ture’s intent that local governments use fees 
authorized by the Act as short-term solution, but 
does not indicate that local governments be 
prohibited from developing and implementing 
long-term solutions. 

Candid Enterprises, Inc. v. Grossmont Un- 

ion High School Dist., 705 P.2d 876, 218 
Cal.Rptr. 303, 39 Cal.3d 878. 


Cal. 1971. Statute providing that land or 
fees exacted as condition to approval of subdivi- 
sion map are to be used only for the purpose of 
providing park or recreational facilities to serve 
the subdivision does not require that such facili- 
ties may be used only by the residents of the 
subdivision, but only that any such fees may not 
be diverted to any purpose other than for park 
or recreational facilities which will be available 
for use by those residents. West's Ann.Bus. & 
Prof. Code, § 11546(c). 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
SO) 1b glayel Pal ISS), 


Under statute authorizing city or county to 
require subdivider to dedicate land or pay fees 
in lieu thereof, fees may be used for improve- 
ment of the land itself, as well as for acquisition 
of land, but not for other purposes. West's 
Ann.Bus. & Prof.Code, § 11546. 

Associated Home Builders etc., Inc. v. City 

of Walnut Creek, 484 P.2d 606, 94 Cal. 
Rptr. 630, 4 Cal.3d 633, 43 A.L.R.3d 847, 
appeal dismissed Associated Home Build- 
ers of the Greater East Bay Inc. v. City of 
Walnut Creek, 92 S.Ct. 202, 404 U.S. 878, 
30) L.Ed2d 159, 


Cal.App. 1 Dist. 1993. Excise tax may 
properly be imposed on privilege of developing 
property. 

Centex Real Estate Corp. v. City of Vallejo, 

24 Cal.Rptr.2d 48, 19 Cal.App.4th 1358, 
review denied. 


Cal.App. 1 Dist. 1992. Schoo] district in 
proceeding to impose school facilities fees on 
developers did not violate statute governing pro- 
cedure to levy a new fee on ground that district 
did not physically provide developers with all 
documents justifying imposition of fees; statute 
only required district to make relevant data 
“available’’ for public inspection and to notify 
requesting parties, like developers, of that avail- 
ability; thus, fact that materials were not pro- 
duced at hearings or mailed to developers did 
not violate statute, where materials were at all 
times available to the public. West’s Ann.Cal. 
Gov.Code §§ 53080, 65995, 66016(a). 

Garrick Development Co. v. Hayward Uni- 

fied School Dist., 4 Cal.Rptr.2d 897, 3 
Cal.App.4th 320, review denied. 


Evidence supported determination that 
school facilities fees imposed on developers did 
not exceed reasonable cost of facilities, and that 
fees therefore did not constitute an invalid “‘spe- 
cial tax’’ enacted without voter approval, not- 
withstanding lack of specific plans for new 
school facilities. West’s Ann.Cal. Const. Art. 
13A, § 4; West’s Ann.Cal.Gov.Code §§ 50076, 
53080, 65995. 

Garrick Development Co. v. Hayward Uni- 

fied School Dist., 4 Cal.Rptr.2d 897, 3 
Cal.App.4th 320, review denied. 


Use of 20-year time frame in projections of 
report offered in support of imposition of school 
facilities fees was not arbitrary or unreasonable. 
West's Ann.Cal. Const. Art. 13A, § 4; West's 
Ann.Cal.Gov.Code §§ 50076, 53080, 65995. 

Garrick Development Co. v. Hayward Uni- 

fied School Dist., 4 Cal.Rptr.2d 897, 3 
Cal.App.4th 320, review denied. 


Site-specific review was neither available 
nor needed to justify school district’s imposition 
of school facilities fees on developers, consider- 
ing that fees at issue were general ones applying 
to all new residential development. West’s Ann. 
Cal. Const. Art. 13A, § 4; West’s Ann.Cal.Gov. 
Code §§ 50076, 53080, 65995. 

Garrick Development Co. v. Hayward Uni- 

fied School Dist., 4 Cal.Rptr.2d 897, 3 
Cal.App.4th 320, review denied. 


Resolution of school district board impos- 
ing school facilities fee on developers, identify- 
ing as its purpose “new school construction 
and reconstruction” attributable to residential 
development, satisfied statutory requirements 
that agency identify purpose of fee and use to 
which it is to be put, notwithstanding absence 
of any concrete construction plans for school 
construction; resolution also satisfied statutory 
requirement that there be determination that 
reasonable relationship exists between type of 
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development and fee need and uses. West's 
Ann.Cal.Gov.Code §§ 53080, 66001(a), 65995, 
Garrick Development Co. v. Hayward Uni- 
fied School Dist., 4 Cal.Rptr.2d 897, 3 
Cal.App.4th 320, review denied. 


Statutory subdivision requiring local agen- 
cy in any action imposing a fee as condition of 
approval to determine whether there is reason- 
able relationship between amount of fee and 
cost of public facility attributable to develop- 
ment on which fee is imposed did not apply to 
quasi-legislative action of school district impos- 
ing school facilities fees on developers; subdivi- 
sion applies only to adjudicatory, case-by-case 
actions. West's Ann.Cal.Gov.Code § 66001(a, 
b). 

Garrick Development Co. v. Hayward Uni- 

fied School Dist., 4 Cal.Rptr.2d 897, 3 
Cal.App.4th 320, review denied. 


Imposition of school facilities fees on devel- 
opers did not violate equal protection. West's 
Ann.Cal.Gov.Code, §8§ 53080, 65995; U.S.C.A. 
Const.Amend. 14. 

Garrick Development Co. v. Hayward Uni- 

fied School Dist., 4 Cal.Rptr.2d 897, 3 
Cal.App.4th 320, review denied. 


Cal.App. 1 Dist. 1992. Developer of office, 
retail and condominium complex was subject to 
traffic impact fee ordinance, even though devel- 
opment was away from downtown, and even 
though condition in building permit only re- 
quired it to make ‘‘good faith effort’’ to partici- 
pate in future transit service funding; project 
was within area defined by ordinance, develop- 
er had notice that its development would ad- 
versely impact public transportation and agreed 
to participate in funding mechanisms, and 
“good faith” effort did not impose only a discre- 
tionary obligation. 

Blue Jeans Equities West v. City and Coun- 

ty of San Francisco, 4 Cal.Rptr.2d 114, 3 
Cal.App.4th 164, review denied, certiora- 
ri denied 113 S.Ct. 191, 506 U.S. 866, 
129 L.Ed2d 135. 


Cal.App. 1 Dist. 1987. San Francisco City 
Charter did not require levy of tax to make up 
deficits of transit system, and thus development 
fee imposed on developers of real property 
within the city, tied to increased use of city 
transit system that developments were likely to 
occasion, did not violate charter provision re- 
quiring that, except for municipal railway, rates 
be fixed so that revenue will be sufficient to pay 
expenses, and authorizing tax if there is a defi- 
ciency. 

Russ Bldg. Partnership v. City and County 

of San Francisco, 246 Cal.Rptr. 21, 199 
Cal.App.3d 1496, review granted and 
opinion superseded 735 P.2d 444, 236 
Cal.Rptr. 403, modified 737 P.2d 359, 
237 Cal.Rptr. 456, appeal dismissed 108 


S.Ct. 253, 484 U.S. 909, 98 L.Ed.2d 211, 
affirmed in part, reversed in part, partial 
publication ordered 750 P.2d 324, 244 
Cal.Rptr. 682, 44 Cal.3d 839, appeal dis- 
missed Crocker Nat. Bank v. City and 
County of San Francisco, 109 S.Ct. 209, 
488 U.S. 881, 102 L.Ed.2d 201. 


City’s projection, as to increased public 
transportation costs associated with develop- 
ments over next 45 years, was not inherently 
unreliable or so arbitrary as to be mere specula- 
tion, so that city could rely on projection in 
fixing reasonable “development fee,’ nor was 
improper discount rate used in arriving at pres- 
ent value of lump-sum fee. 

Russ Bldg. Partnership v. City and County 

of San Francisco, 246 Cal.Rptr. 21, 199 
Cal.App.3d 1496, review granted and 
opinion superseded 735 P.2d 444, 236 
Cal.Rptr. 403, modified 737 P.2d 359, 
237 Cal.Rptr. 456, appeal dismissed 108 
S.Ct. 253, 484 U.S. 909, 98 L.Ed.2d 211, 
affirmed in part, reversed in part, partial 
publication ordered 750 P.2d 324, 244 
Cal.Rptr. 682, 44 Cal.3d 839, appeal dis- 
missed Crocker Nat. Bank v. City and 
County of San Francisco, 109 S.Ct. 209, 
488 U.S. 881, 102 L.Ed.2d 201. 


Transit fee that city imposed on all develop- 
ers of new office space in city, in order to 
recover from developers the increased public 
transportation costs associated with develop- 
ments over the next 45 years, did not have to be 
collected in yearly installments or readjusted on 
annual basis as matter of constitutional law. 

Russ Bldg. Partnership v. City and County 

of San Francisco, 246 Cal.Rptr. 21, 199 
Cal.App.3d 1496, review granted and 
opinion superseded 735 P.2d 444, 236 
Cal.Rptr. 403, modified 737 P.2d 359, 
237 Cal.Rptr. 456, appeal dismissed 108 
S:Ct.253, 484 US. 909) 98 L.Ed2d 211, 
affirmed in part, reversed in part, partial 
publication ordered 750 P.2d 324, 244 
Cal.Rptr. 682, 44 Cal.3d 839, appeal dis- 
missed Crocker Nat. Bank v. City and 
County of San Francisco, 109 S.Ct. 209, 
488 U.S. 881, 102 L.Ed.2d 201. 


Development fee imposed by city must not 
be more than is needed to provide improve- 
ments and services required by development. 

Russ Bldg. Partnership v. City and County 

of San Francisco, 246 Cal.Rptr. 21, 199 
Cal.App.3d 1496, review granted and 
opinion superseded 735 P.2d 444, 236 
Cal.Rptr. 403, modified 737 P.2d 359, 
237 Cal.Rptr. 456, appeal dismissed 108 
S.Ct. 253, 484 U.S. 909, 98 L.Ed.2d 211, 
affirmed in part, reversed in part, partial 
publication ordered 750 P.2d 324, 244 
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Cal.Rptr. 682, 44 Cal.3d 839, appeal dis- 
missed Crocker Nat. Bank v. City and 
County of San Francisco, 109 S.Ct. 209, 
488 U.S. 881, 102 L.Ed.2d 201. 


Cal.App. 1 Dist. 1976. Where city, in exer- 
cise of its powers over municipal affairs as 
charter city, could properly require plaintiffs to 
file a parcel map in order to consolidate six 
parcels into one parcel for purpose of construct- 
ing apartment complex, city could assess park 
and recreation fee as condition for approval of 
the parcel map. West’s Ann.Bus. & Prof.Code, 
§ 11510; Bus. & Prof.Code, § 11503.1, St.1965, 
p. 2980; § 11546, St.1965, p. 4183 as amended. 

Hirsch v. City of Mountain View, 134 Cal. 

Rptr. 519, 64 Cal.App.3d 425. 


Cal.App. 1 Dist. 1976. Under statute pro- 
viding that governing body of city or county 
might by ordinance require dedication of land, 
payment of fees in lieu thereof or combination 
of both, for park or recreational purposes as 
condition to approval of final subdivision map, 
land to be dedicated, if city had required dedi- 
cation of land, would necessarily have been 
unimproved, and where city instead took “‘in 
lieu fees,” statute and ordinance would be inter- 
preted as requiring that fees be of amount equal 
to value of unimproved land for which they 
were substituted. Bus. & Prof.Code, § 11546, 
St.1972, p. 2884. 

Norsco Enterprises v. City of Fremont, 126 

Cal.Rptr. 659, 54 Cal.App.3d 488. 


Cal.App. 1 Dist. 1975. Statute which re- 
quires that fees paid as condition of approval of 
subdivision map be used only for purpose of 
providing park and recreational facilities does 
not require that facilities purchased with fees be 
used only by residents of the subdivision that 
made the contribution. Bus. & Prof.Code, 
8§ 11546, 11546(c), St.1972, p. 2884. 

Wright Development Co. v. City of Moun- 

tain View, 125 Cal.Rptr. 723, 53 Cal. 
App.3d 274. 


Developer was entitled to return of subdivi- 
sion fee, where developer had been given autho- 
rization to convert apartment building into con- 
dominium, but had not exercised his right to do 
so, and the right had expired. West's Ann.Bus. 
& Prof.Code, § 11500 et seq.; Bus. & Prof.Code, 
8 11546, St.1972, p. 2884; West’s Ann.Gov. 
Code, 8 66410 et seq. 

Wright Development Co. v. City of Moun- 

tain View, 125) Cal/Rptr, 723, 53° Cal: 
App.3d 274. 


Cal.App. 1 Dist. 1965. Although power of 
city to adopt regulations in connection with 
matters covered by Subdivision Map Act may 
well be implied, even though not expressly stat- 
ed, power to require payment of large fees or 
contributions for general city benefits as condi- 


tion of approval of map may not be reasonably 
implied, since it is entirely inconsistent with 
language and apparent intent of statute. West's 
Ann.Bus & Prof.Code, § 11500 et seq. 
Santa Clara County Contractors & Home- 
builders Ass'n v. City of Santa Clara, 43 
Cal.Rptr. 86, 232 Cal.App.2d 564. 


Municipality may not use Subdivision Map 

Act for general revenue producing purposes. 

West's Ann.Bus. & Prof.Code, § 11500 et seq. 

Santa Clara County Contractors & Home- 

builders Ass’n v. City of Santa Clara, 43 
Cal.Rptr. 86, 232 Cal.App.2d 564. 


Cal.App. 1 Dist. 1959. Purpose of the Leg- 
islature in enacting section of the Subdivision 
Map Act providing that in event agreement for 
improvement of streets or easements is entered 
into, governing body may require that agree- 
ment shall be secured by good and sufficient 
bond, or it may accept in lieu thereof a cash 
deposit in amount not in excess of estimated 
cost of improvement, was to protect counties, 
cities, and the public, and not to protect suppli- 
ers of labor and materials. West’s Ann.Bus. & 
Prof.Code, §§ 11500 et seq., 11611, 11612. 

Evola v. Wendt Const. Co., 338 P.2d 498, 

170 Cal.App.2d 21. 


The bond referred to in section of the Sub- 
division Map Act providing that in event agree- 
ment for improvement of streets or easements is 
entered into, governing body may require that 
agreement shall be secured by a good and 
sufficient bond or it may accept in lieu thereof a 
cash deposit authorizes a city or county to 
require of a subdivider a performance bond and 
not a bond for protection of suppliers of labor 
and materials. West’s Ann.Bus. & Prof.Code, 
§§ 11500 et seq., 11611, 11612. 

Evola v. Wendt Const. Co., 338 P.2d 498, 

170 Cal.App.2d 21. 


Cal.App. 2 Dist. 1996. Mello Act imposes 
mandatory duty on city to require replacement 
housing or in-lieu fee as condition of approval 
of conversion or demolition of low or moderate 
income housing, unless city makes express fac- 
tual determinations that project falls within spe- 
cific statutory categories and that replacement 
housing is not feasible. West's Ann.Cal.Gov. 
Code § 65590(b). 

Venice Town Council, Inc. v. City of Los 
Angeles, 55 Cal.Rptr.2d 465, 47 Cal. 
App.4th 1547, as modified on denial of 
rehearing, and review denied. 


Local government is not required to adopt 
any ordinances or programs to implement pro- 
visions of Mello Act, which imposes duty on city 
to require replacement housing or in-lieu fee as 
condition of approval of conversion or demoli- 
tion of low or moderate income housing, unless 
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city makes certain express factual determina- 
tions. West's Ann.Cal.Gov.Code § 65590. 
Venice Town Council, Inc. v. City of Los 
Angeles, 55 Cal.Rptr.2d 465, 47 Cal. 
App.4th 1547, as modified on denial of 
rehearing, and review denied. 


Cal.App. 2 Dist. 1996. For purpose of de- 
termining whether private college was required 
to pay development fee with respect to its con- 
struction of business school, such construction 
constituted commercial and/or industrial con- 
struction; legislature intended to include in defi- 
nition of term “development project” virtually 
all construction except that specifically exempt- 
ed elsewhere in statute, inclusion of specific 
categories of commercial and industrial devel- 
opment did not permit court to infer that other 
categories were intended to be excluded, and 
statutory exceptions to fee requirement were 
inapplicable on their face to construction at 
issue or were not established by college. West's 
Ann.Cal.Gov.Code  §§ 53080.1(a)(1), (e)(2), 
65995. 

Loyola Marymount University v. Los Ange- 

les Unified School Dist., 53 Cal.Rptr.2d 
424, 45 Cal.App.4th 1256, rehearing de- 
nied, and review denied. 


Fact that victims of natural disasters were 
not required by statute to pay school develop- 
ment fees when reconstructing in no way im- 
pacted on whether legislature intended for 
private college to pay such fees for new con- 
struction not brought about by natural disas- 
ter. West's Ann.Cal.Gov.Code § 53080.6. 

Loyola Marymount University v. Los Ange- 

les Unified School Dist., 53 Cal.Rptr.2d 
424, 45 Cal.App.4th 1256, rehearing de- 
nied, and review denied. 


Fact that legislature limited amount of fees 
chargeable to residential, commercial or indus- 
trial development involving construction or re- 
construction of school facilities did not affect 
determination of whether particular building 
project of private college constituted commer- 
cial or industrial development. West’s Ann.Cal. 
Gov.Code § 65995. 

Loyola Marymount University v. Los Ange- 

les Unified School Dist., 53 Cal.Rptr.2d 
424, 45 Cal.App.4th 1256, rehearing de- 
nied, and review denied. 


Statutes governing levies against develop- 
ment projects by school districts and for con- 
struction or reconstruction of school facilities 
do not require that developer be “commercial 
developer” in order to justify imposition of 
school development fee on particular project; 
question is whether facility falls within category 


of commercial use. West's Ann.Cal.Gov.Code 
§§ 53080, 65995, 

Loyola Marymount University v. Los Ange- 

les Unified School Dist., 53 Cal.Rptr.2d 

424, 45 Cal.App.4th 1256, rehearing de- 


nied, and review denied. 


Building project undertaken by private col- 
lege involving construction of new business 
school constituted “commercial use’’ within 
scope of statute permitting school district to 
levy school development fee on commercial de- 
velopment, despite college’s argument that it 
was not commercial institution; use of building 
would involve payment of tuition in return for 
educational services, and status of institution 
was not relevant to determination that particu- 
lar project constituted commercial use. West's 
Ann.Cal.Gov.Code §§ 53080, 65995. 

Loyola Marymount University v. Los Ange- 

les Unified School Dist., 53 Cal.Rptr.2d 
424, 45 Cal.App.4th 1256, rehearing de- 
nied, and review denied. 


School facilities fees promulgated pursuant 
to statute governing levies against development 
projects for construction or reconstruction of 
school facilities are not ad valorem property 
taxes. West’s Ann.Cal.Gov.Code § 65970 et 
seq. 
Loyola Marymount University v. Los Ange- 

les Unified School Dist., 53 Cal.Rptr.2d 
424, 45 Cal.App.4th 1256, rehearing de- 
nied, and review denied. 


For purpose of determining whether private 
college qualified for exemption, under provision 
of State Constitution exempting certain entities 
from property taxation, from levy of school 
development fees, such fees did not have attrib- 
utes of special assessment; fees were not im- 
posed for direct benefit of property being devel- 
oped, but rather to alleviate additional burdens 
on already overburdened school district. 

Loyola Marymount University v. Los Ange- 

les Unified School Dist., 53 Cal.Rptr.2d 
424, 45 Cal.App.4ih 1256, rehearing de- 
nied, and review denied. 


Property tax exemption found in State Con- 
stitution does not extend to school development 
fees. West's Ann.Cal. Const. Art. 13, § 3(e). 

Loyola Marymount University v. Los Ange- 

les Unified School Dist., 53 Cal.Rptr.2d 
424, 45 Cal.App.4th 1256, rehearing de- 
nied, and review denied. 


Business school constituting part of private 
Catholic university was not “used exclusively 
for religious purposes,” as such term was used 
in statute governing levies against development 
projects for construction or reconstruction of 
school facilities, and was thus not exempt from 
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levy of such fee. West’s Ann.Cal.Rev. & T.Code 
§ 207; West’s Ann.Cal.Gov.Code § 65995. 
Loyola Marymount University v. Los Ange- 
les Unified School Dist., 53 Cal.Rptr.2d 
424, 45 Cal.App.4th 1256, rehearing de- 
nied, and review denied. 


Facility owned by private, nonprofit college 
did not come within statutory exemption from 
levies of against development projects for con- 
struction or reconstruction of school facilities 
for facilities owned by agencies of federal, state 
or local government, despite college’s argument 
that it was “quasi-public agency of state,’’ 
where statute contained precise and limited list 
of exempt development. West’s Ann.Cal.Gov. 
Code § 65995(d). 
Loyola Marymount University v. Los Ange- 
les Unified School Dist., 53 Cal.Rptr.2d 
424, 45 Cal.App.4th 1256, rehearing de- 
nied, and review denied. 


Cal.App. 2 Dist. 1993. Final map obtained 
by former owners of real estate for subdivision 
of tract was not “‘final map” within meaning of 
statutory exemption from levy of school facility 
fees for development projects for which final 
map had been approved before legislative year, 
where real estate developers who bought land 
were required to subdivide two properties in 
order to construct and sell residential units, 
necessitating approval of two new final maps, 
and were required to obtain special use permit 
to construct apartment complex on third parcel; 
earlier map did not create residential lots and 
provided no rational basis for estimating what 
new school facilities would be required or their 
cost. West's Ann.Cal.Gov.Code §§ 53080, 
65995709995 (c)2): 

Canyon North Co. v. Conejo Valley Unified 
School Dist., 23 Cal.Rptr.2d 495, 19 Cal. 
App.4th 243, rehearing denied, and re- 
view denied. 


Under statute requiring levy of school facili- 
ty fees as prerequisite for issuance of building 
permits, infrastructure improvements installed 
by former and subsequent owners of real estate, 
consisting of streets, drainage facilities, and 
utilities to service tract, did not constitute ‘‘con- 
struction within the development” so as to enti- 
tle real estate developers to exemption from levy 
for construction commenced prior to year in 
which statute was enacted. West's Ann.Cal. 
Gov.Code §§ 53080, 65995, 65995(c)(2). 

Canyon North Co. v. Conejo Valley Unified 

School Dist., 23 Cal.Rptr.2d 495, 19 Cal. 
App.4th 243, rehearing denied, and re- 
view denied. 


“Construction” within development, within 
meaning of statute exempting real estate devel- 
opments from school facility fees when con- 
struction within development had commenced 
prior to date of statute, refers to projects that 


include residential, industrial, and commercial 
structures. West’s Ann.Cal.Gov.Code 88 53080, 
65995, 65995(c)(2). 

Canyon North Co. v. Conejo Valley Unified 
School Dist., 23 Cal.Rptr.2d 495, 19 Cal. 
App.4th 243, rehearing denied, and re- 
view denied. 


Real estate developers were not exempt 
from levy of school facility fees by virtue of 
preexisting contract for payment of school facil- 
ity fees, where contract for payment of fees 
between school district and former landowner 
had expired by its own terms and district de- 
clined to renew it, and special plan for property 
which was adopted by city required landowner 
and its successors to pay school fees based on 
district's needs. West’s Ann.Cal.Gov.Code 
§ 65995(c)(1). 

Canyon North Co. v. Conejo Valley Unified 
School Dist., 23 Cal.Rptr.2d 495, 19 Cal. 
App.4th 243, rehearing denied, and re- 
view denied. 


Imposition of school facility fees on real 
estate developers was quasi-legislative. West's 
Ann.Cal.Gov.Code § 53080. 

Canyon North Co. v. Conejo Valley Unified 
School Dist., 23 Cal.Rptr.2d 495, 19 Cal. 
App.4th 243, rehearing denied, and re- 
view denied. 


Rational connection must exist between 
school facility fee charged and cost of providing 
the service. West's Ann.Cal.Gov.Code § 53080. 

Canyon North Co. v. Conejo Valley Unified 

School Dist., 23 Cal.Rptr.2d 495, 19 Cal. 
App.4th 243, rehearing denied, and re- 
view denied. 


Imposition on real estate developers of dis- 
trict-wide school facility fee of $1.50 per square 
foot of residential construction was supported 
by school district's growth plan, which included 
housing forecast for district, enrollment forecast 
showing number of new students expected to be 
added due to the new housing, and facilities 
analysis showing nature and cost of new facili- 
ties required to educate new students from new 
housing; fact that district enrollment had not 
increased as predicted was irrelevant. West's 
Ann.Cal.Gov.Code §§ 53080, 65995. 

Canyon North Co. v. Conejo Valley Unified 
School Dist., 23 Cal.Rptr.2d 495, 19 Cal. 
App.4th 243, rehearing denied, and re- 
view denied. 


Justification for school facility fee depends 
upon information.available at time fee was 
imposed. West's Ann.Cal.Gov.Code § 53080. 

Canyon North Co. v. Conejo Valley Unified 

School Dist., 23 Cal.Rptr.2d 495, 19 Cal. 
App.4th 243, rehearing denied, and re- 
view denied. 
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Cal.App. 2 Dist. 1993. Fee that was im- 
posed as condition for approval of town home 
development and that sought to mitigate loss of 
community recreational facilities on the proper- 
ty was rationally related to loss of recreational 
facilities and, therefore, did not violate equal 
protection clause. U.S.C.A. Const.Amend. 14. 

Ehrlich v. City of Culver City, 19 Cal. 

Rptr.2d 468, 15 Cal.App.4th 1737, re- 
hearing denied, and review denied, cer- 
tiorari granted, vacated 114 S.Ct. 2731, 
512 U.S. 1231, 129 L.Ed.2d 854, appeal 
after remand 911 P.2d 429, 50 Cal. 
Rptr.2d 242, 12 Cal.4th 854, rehearing 
denied, certiorari denied 117 S.Ct. 299, 
519 U.S. 929, 136 L.Ed.2d 218. 


Fee that was imposed as condition for ap- 
proving town home development and _ that 
sought to mitigate loss of community recre- 
ational facilities on the property complied with 
procedural scheme for imposing fees for devel- 
opment projects; city found that value of recre- 
ational facilities on the property was $800,000, 
value of town home project was $10 million, 
replacement of just four tennis courts would be 
approximately $280,000, and the $280,000 fee 
was earmarked specifically to replace communi- 
ty recreational facilities. West's Ann.Cal.Gov. 
Code §§ 66000 et seq., 66001. 

Ehrlich v. City of Culver City, 19 Cal. 
Rptr.2d 468, 15 Cal.App.4th 1737, re- 
hearing denied, and review denied, cer- 
tiorari granted, vacated 114 S.Ct. 2731, 
512 U.S. 1231, 129 L.Ed.2d 854, appeal 
after remand 911 P.2d 429, 50 Cal. 
Rptr.2d 242, 12 Cal.4th 854, rehearing 
denied, certiorari denied 117 S.Ct. 299, 
519 U.S. 929, 136 L.Ed.2d 218. 


To comply with procedural scheme for im- 
posing fees for development projects, city does 
not need to designate precise nature and loca- 
tion of recreational facilities to be built with the 
fee. West's Ann.Cal.Gov.Code §§ 66000 et seq., 
66001. 

Ehrlich v. City of Culver City, 19 Cal. 
Rptr.2d 468, 15 Cal.App.4th 1737, re- 
hearing denied, and review denied, cer- 
tiorari granted, vacated 114 S.Ct. 2731, 
512 U.S. 1231, 129 L.Ed.2d 854, appeal 
after remand 911 P.2d 429, 50 Cal. 
Rptr.2d 242, 12 Cal.4th 854, rehearing 
denied, certiorari denied 117 S.Ct. 299, 
519 U.S. 929, 136 L.Ed.2d 218. 


Requiring developer to place art on devel- 
opment as condition of approval is not ‘‘devel- 
opment fee’’ within meaning of procedural 
scheme for local agencies to impose fees for 


development projects. West's Ann.Cal.Gov. 
Code §§ 66000 et seq., 66001. 

Ehrlich v. City of Culver City, 19 Cal. 
Rptr.2d 468, 15 Cal.App.4th 1737, re- 
hearing denied, and review denied, cer- 
tiorari granted, vacated 114 S.Ct. 2731, 
512 U.S, 1231, 129 L.Ed.2d 854, appeal 
after remand 911 P.2d 429, 50 Cal. 
Rptr.2d 242, 12 Cal.4th 854, rehearing 
denied, certiorari denied 117 S.Ct. 299, 
519 U.S. 929, 136 L.Ed.2d 218. 


Fee paid by developer in lieu of placing art 
in development is not ‘development fee’ for 
purposes of scheme for local agency to impose 
fee for development project. West's Ann.Cal. 
Gov.Code §§ 66000 et seq., 66001. 

Ehrlich vy. City of Culver City, 19 Cal. 
Rptr.2d 468, 15 Cal.App.4th 1737, re- 
hearing denied, and review denied, cer- 
tiorari granted, vacated 114 S.Ct. 2731, 
512 U.S. 1231, 129 L.Ed.2d 854, appeal 
after remand 911 P.2d 429, 50 Cal. 
Rptr.2d 242, 12 Cal.4th 854, rehearing 
denied, certiorari denied 117 S.Ct. 299, 
519 U.S. 929, 136 L.Ed.2d 218. 


Fee paid by developer in lieu of placing art 
in development does not violate First Amend- 
ment right to freedom of speech; developer 
could have avoided fee by placing art of his 
choosing in his project subject to reasonable 
approval of city. U.S.C.A. Const.Amend. 1. 

Bhanuch ve City sor (Culvem City, 19 Cal: 

Rptr.2d 468, 15 Cal.App.4th 1737, re- 
hearing denied, and review denied, cer- 
tiorari granted, vacated 114 S.Ct. 2731, 
512 U.S. 1231, 129 L.Ed.2d 854, appeal 
after remand 911 P.2d 429, 50 Cal. 
Rptr.2d 242, 12 Cal.4th 854, rehearing 
denied, certiorari denied 117 S.Ct. 299, 
519 U.S. 929, 136 L.Ed.2d 218. 


Requiring developer to pay fee in lieu of 
placing art in development is rationally related 
to legitimate public interest in expansion of art 
and does not violate equal protection clause. 
U.S.C.A. Const.Amend. 14. 

Ehrlich v. City of Culver City, 19 Cal. 
Rptr.2d 468, 15 Cal.App.4th 1737, re- 
hearing denied, and review denied, cer- 
tiorari granted, vacated 114 S.Ct. 2731, 
512 U.S. 1231, 129 L.Ed.2d 854, appeal 
after remand 911 P.2d 429, 50 Cal. 
Rptr.2d 242, 12 Cal.4th 854, rehearing 
denied, certiorari denied 117 S.Ct. 299, 
519 U.S. 929, 136 L.Ed.2d 218. 


Cal.App. 2 Dist. 1993. Allocation of public 
benefit payments by developer, for floor area 
ratio transferred to downtown city development 
project from convention center, was solely with- 


For legislative history of cited statutes, see West's Annotated California Codes 


6382.4 ZONING & PLANNING 


44A Cal D 2d—692 


For later cases see same Topic and Key Number in Pocket Part 


in discretion of city council and Los Angeles 
Community Redevelopment Agency (CRA). 
A Local & Regional Monitor v. City of Los 
Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 


Under transfer of floor area ratio ordi- 
nance, Los Angeles Community Redevelopment 
Agency (CRA) and city planning commission 
could properly allocate 50 percent of public 
benefit payments made by developer, for floor 
area ratio transferred to downtown city devel- 
opment project from convention center, to fi- 
nance convention center expansion. 

A Local & Regional Monitor v. City of Los 

Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 


In applying transfer of floor area ratio ordi- 
nance, city council and Los Angeles Community 
Redevelopment Agency (CRA) could properly 
accept in-kind benefit of cultural center in pay- 
ment for floor area ratio transferred to down- 
town city development project. 

A Local & Regional Monitor v. City of Los 

Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 


Cal.App. 2 Dist. 1985. Statutory require- 
ment that owners of land in Hollister Ranch 
subdivision pay $5,000 fee for each develop- 
ment in lieu of dedication for right-of-way to 
Pacific Ocean beach did not exact an unconsti- 
tutional condition for receipt of a permit from 
Coastal Commission, notwithstanding that one 
lot owner’s proposed improvement might con- 
stitute only a small impediment to public ac- 
cess. West’s Ann.Cal.Pub.Res.Code § 30610.3. 

Remmenga v. California Coastal Com., 209 

Cal.Rptr. 628, 163 Cal.App.3d 623, ap- 
peal dismissed 106 S.Ct. 241, 474 U.S. 
915, 88 L.Ed.2d 250, rehearing denied 
106 S.Ct. 584, 474 U.S. 1027, 88 L.Ed.2d 
566. 


Cal.App. 2 Dist. 1977. City’s environmen- 
tal excise tax, which was a special nonrecurring 
tax based on number of bedrooms in a new 
residential dwelling, did not run afoul of the 
State’s Subdivision Map Act on ground that tax 
was tantamount to a parkland dedication re- 
quirement as a precondition to approval of the 
final subdivision map; just because tax revenue 
was channeled to a special fund from which 
park and recreational land was to be financed 
did not raise the tax to a prohibited subdivision 
exaction; exercise of city’s plenary tax power 
was just one way that revenue could be raised 
for purchase of park lands and open space. 
West's Ann.Gov.Code, §§ 38010, 43601, 66410 
et seq., 66477, 66479; West's Ann.Health & 
Safety Code, § 33445. 

Westfield-Palos Verdes Co. v. City of Ran- 

cho Palos Verdes, 141 Cal.Rptr. 36, 73 
Cal.App.3d 486. 


Cal.App. 2 Dist. 1970. Purpose of statute 
providing that final map shall not be recorded 
until owner or subdivider executes and files 
with board of supervisors of county a good and 
sufficient bond conditioned on payment of all 
state, county, municipal and local taxes and 
current installment of principal and interest of 
all special assessments collected as taxes is to 
protect individual lots against blanket tax lien 
for year in which tract map is recorded. West's 
Ann.Bus. & Prof.Code, § 11601. 

County of Los Angeles v. Hartford Acc. & 

Indem. Co., 83 Cal.Rptr. 740, 3 Cal. 
App.3d 809. 


For year in which tract map for subdivision 
is filed, property is assessed as single parcel to 
record owner and protection of bond for that 
year’s taxes is necessary because there are indi- 
vidual lots in existence even if there may not be 
any individual owners and bond protects indi- 
vidual lots from a blanket lien; for all following 
years such individual lots are protected by fact 
that they will be separately assessed. West's 
Ann.Bus. & Prof.Code, § 11601. 

County of Los Angeles v. Hartford Acc. & 

Indem. Co., 83 Cal.Rptr. 740, 3 Cal. 
App.3d 809. 


Before final tract map for condominium 
project can be recorded, subdivider must post 
bond conditioned on payment of all state, coun- 
ty, municipal and local taxes. West’s Ann.Bus 
& Prof.Code, §§ 11535.1, 11604. 

County of Los Angeles v. Hartford Acc. & 

Indem, Coy 83. CaliRptm 740 sau Gal: 
App.3d 809. 


Cal.App. 2 Dist. 1960. A proposed condi- 
tion for approval of a tract map, that subdivider 
pay an additional sewerage fee into the general 
sewer fund, was not within control of a city 
council as either a part of the design or as an 
improvement of the subdivision, and council’s 
refusal to impose such proposed condition was 
therefore not subject to review under statute 
providing that special proceedings may be 
brought by a subdivider or person claiming to 
be aggrieved to determine reasonableness of 
certain decisions of a governing body. West's 
Ann.Bus. & Prof.Code, § 11525. 

Wine v. Council of City of Los Angeles, 2 

Cal.Rptr. 94, 177 Cal.App.2d 157. 


Cal.App. 3 Dist. 1996. Statute, providing 
no public agency could impose conditions on 
approval of project for purpose of providing 
school facilities that exceed amount authorized 
pursuant to this chapter, excluded Mello-Roos 
taxes and, consequently, developers were prop- 
erly required to pay $1 per square-foot fee on 
residential development for school construction 
or reconstruction, even though that fee, together 
with existing Mello-Roos taxes, exceeded statu- 
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tory cap on fees and other requirements. 
West's Ann.Cal.Gov.Code §§ 65995, 65996(b). 
Western/California, Ltd. v. Dry Creek Joint 
Elementary School Dist., 58 Cal.Rptr.2d 

220, 50 Cal.App.4th 1461. 


Fact that school district failed to give ap- 
propriate notice to county regarding adoption of 
$1 per square-foot fee on residential develop- 
ment for purpose of construction or reconstruc- 
tion of school facilities did not render district's 
imposition of fee invalid; county received no- 
tice, though not supporting documents, county 
was not troubled by absence of supporting doc- 
umentation, and notice requirement secured or- 
derly conduct of business. West's Ann.Cal.Gov. 
Code § 53080.1(c) (Repealed). 

Western/California, Ltd. v. Dry Creek Joint 

Elementary School Dist., 58 Cal.Rptr.2d 
220, 50 Cal.App.4th 1461. 


Cal.App. 4 Dist. 1990. Statute forbidding 
local agencies from imposing any fees or 
charges against development project for con- 
struction or reconstruction of school facilities 
makes it clear that financing of school facilities 
by development fees is matter of statewide con- 
cern in which state has preempted the field. 
West's Ann.Cal.Gov.Code § 65995. 

RRLH, Inc. v. Saddleback Valley Unified 

School Dist., 272 Cal.Rptr. 529, 222 Cal. 
App.3d 1602. 


Cal.App. 4 Dist. 1985. | School facilities 
fees could be imposed upon developer as condi- 
tion to issuance of building permits, although 
developer's final maps were approved and re- 
corded more than four years prior to city’s 
adoption of ordinance authorizing imposition of 
such fees. West’s Ann.Cal.Gov.Code § 65970 et 
seq. 

Fontana Unified School District v. City of 

Rialto, 219 Cal.Rptr. 254, 173 Cal.App.3d 
125: 


Cal.App. 4 Dist. 1985. County's issuance 
of a building permit in attendance areas found 
to be overcrowded could be conditioned on 
payment of statutorily authorized interim school 
facilities fees. West's Ann.Cal.Gov.Code 
8§ 65972, 65974. 

Laguna Village, Inc. v. County of Orange, 

212 Cal.Rptr. 267, 166 Cal.App.3d 125, 
review denied. 


Merely because payment of interim school 
facilities fee is due when building permit sought 
for attendance areas found to be overcrowded is 
issued would not preclude imposing liability for 
that payment as a condition precedent to grant- 
ing permit. West's Ann.Cal.Gov.Code 
§§ 65972, 65974. 

Laguna Village, Inc. v. County of Orange, 

212 Cal.Rptr. 267, 166 Cal.App.3d 125, 
review denied. 


Cal.App. 4 Dist. 1962. Payment by subdi- 
vider of a business license fee of $50 per lot 
imposed on residential lots by city as a condi- 
tion precedent to approval of subdivision map 
was under coercion and was involuntary and 
subdivider could recover the payment on deter- 
mination that the fee was invalid. 

Newport Bldg. Corp. v. City of Santa Ana, 

26 Cal.Rptr. 797, 210 Cal.App.2d 771. 


Cal.App. 4 Dist. 1960. In action by city 
against subdivider and landowners, upon con- 
tract requiring defendants, as condition prece- 
dent to approval of subdivision map, to pay sum 
to city, to be spent by city to construct drainage 
facility, evidence sustained finding that city was 
not in default in performance of its obligations 
under the contract, as against contention that 
city failed to complete facility within reasonable 
time and that this failure was willful and inten- 
tional and amounted to repudiation of contract. 
West's Ann.Bus. & Prof.Code, §§ 11500 et seq., 
MS ES Sito 

City of Buena Park v. Boyar, 8 Cal.Rptr. 

674, 186 Cal.App.2d 61. 


In action by city against a subdivider and 
landowners, upon contract requiring defen- 
dants, as condition precedent to approval of 
subdivision map, to pay certain sum to city, to 
be spent by city to construct drainage facility, 
court would not anticipate that city would 
breach its agreement. West's Ann.Bus. & Prof. 
Code, §§ 11511, 1155155. 

City of Buena Park v. Boyar, 8 Cal.Rptr. 

674, 186 Cal.App.2d 61. 


Under statute providing that an agreement 
to install improvements on land to be used may 
be made as condition precedent to approval and 
acceptance of final subdivision map, city’s re- 
quirement that developers execute undertaking 
in specified sum to be expended for construc- 
tion of drainage facility, as condition to approv- 
al of final subdivision map, was proper, where 
drainage facility was undoubtedly for direct 
benefit of subdivision in question. West's Ann. 
Bus. & Prof.Code, 88 11511, 11551.5. 

City of Buena Park v. Boyar, 8 Cal.Rptr. 

674, 186 Cal.App.2d 61. 


Cal.App. 4 Dist. 1957. Ordinances requir- 
ing subdivider, as condition of approval of sub- 
division map, to pay $30 per lot to be placed in 
park and school site fund and $99.07 per acre 
to be placed into subdivision drainage fund in 
lieu of specified drainage structures both inside 
and outside subdivision were not local ordi- 
nances regulating the design and improvement 
of a subdivision as authorized by Subdivision 
Map Act and fees collected by the city under 
such ordinances were illegally imposed. West's 
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Ann.Bus. & Prof.Code, §§ 11506, 11510, 11511, 
NSS) IIS Ao, WSS, 

Kelber v. City of Upland, 318 P.2d 561, 155 
Cal.App.2d 631. 


Cal.App. 5 Dist. 1994. Section of Subdivi- 
sion Map Act prohibiting local agency from 
imposing condition on building permit which it 
could have ‘‘lawfully imposed’’ on previously 
approved tentative map did not bar city from 
conditioning issuance of building permits on 
payment of development impact fees which had 
not yet been established when city approved 
tentative map, where city could not have lawful- 
ly imposed that condition on tentative map, 
since it had no established fee policy when map 
application was deemed complete. West’s Ann. 
Cal.Gov.Code § 65961. 

Golden State Homebuilding Associates v. 

City of Modesto, 31 Cal.Rptr.2d 572, 26 
Cal.App.4th 601, review denied. 


Since developers had no vested rights to 
construct without payment of development im- 
pact fees when vested tentative map was ap- 
proved, imposition of such fees as condition of 
issuance of building permits did not violate due 
process. West’ Ann.Cal.Gov.Code § 65961; 
U.S.C.A. Const.Amend. 14. 

Golden State Homebuilding Associates v. 

City of Modesto, 31 Cal.Rptr.2d 572, 26 
Cal.App.4th 601, review denied. 


Cal.App. 5 Dist. 1990. Agreement between 
city and school district which based school 
facilities fees imposed on residential builders on 
future needs in attempt to implicate long-term 
solution to school overcrowding was not pro- 
hibited by statute or implementing ordinance 
under which school district experiencing condi- 
tions of overcrowding could cause city to re- 
quire residential builders to pay school district 
fees for interim school facilities necessary to 
relieve overcrowding produced by development. 
West’s Ann.Cal.Gov.Code § 65970 et seq. 

Trend Homes, Inc. vy. Central Unified 

School Dist., 269 Cal.Rptr. 349, 220 Cal. 
App.3d 102. 


Development fee is treated as ‘‘special tax’’ 
under state constitutional provision imposing 
tax limitations when fee exceeds reasonable cost 
of providing service or regulatory activity for 
which it is charged. West's Ann.Cal. Const. Art. 
13A,§ 1 et seq. 

Trend Homes, Inc. v. Central Unified 

School Dist., 269 Cal.Rptr. 349, 220 Cal. 
App.3d 102. 


Cal.App. 5 Dist. 1964. City could enlarge 
its water system and pay cash for enlargement 
or have cost of enlargement advanced by subdi- 


vider and pay subdivider back out of income 
from water system. 
Long v. City of Fresno, 36 Cal.Rptr. 886, 
225 Cal.App.2d 59. 


Cal.App. 6 Dist. 1991. Facilities fees im- 
posed on developers are justified only to extent 
that they are limited to cost of increased ser- 
vices made necessary by virtue of development. 

Shapell Industries, Inc. v. Governing 

Board, 1 Cal.Rptr.2d 818, 1 Cal.App.4th 
218, review denied. 


Where school facilities fee imposed upon 
developer by school district's governing board 
was excessive, appropriate remedy was refund 
of unlawful portion of fee as determined by 
court using evidence before governing board at 
time it enacted resolution authorizing fee. 
West’s Ann.Cal.Gov.Code § 66020(e). 

Shapell Industries, Inc. v. Governing 

Board, 1 Cal.Rptr.2d 818, 1 Cal.App.4th 
218, review denied. 


Fees on commercial/industrial development 
may not be warranted at all unless amounts 
collected from residential development do not 
meet community's needs. 

Shapell Industries, Inc. v. Governing 

Board, 1 Cal.Rptr.2d 818, 1 Cal.App.4th 
218, review denied. 


Development fees are not invalid as special 
taxes if they do not exceed cost of facilities for 
which they are imposed. West’s Ann.Cal.Gov. 
Code § 50076. 

Shapell Industries, Inc. v. Governing 

Board, 1 Cal.Rptr.2d 818, 1 Cal.App.4th 
218, review denied. 


Cal.App. 6 Dist. 1986. City cannot, as con- 
dition of granting subdivision map approval, 
exact general revenue fees not specifically au- 
thorized by the Subdivision Map Act. West's 
Ann.Cal.Gov.Code § 66410 et seq. 

B & P Development Corp. v. City of Sarato- 

ga, 230 Cal.Rptr. 192, 185 Cal.App.3d 
949, 


Park development fee charged to condo- 
minium developer was authorized by the Subdi- 
vision Map Act and municipal ordinance autho- 
rizing collection of park fees, and provisions 
governing return of unused fees governed devel- 
oper’s entitlement to refund of fees. 

B & P Development Corp. v. City of Sarato- 

ga, 230 Cal.Rptr. 192, 185 Cal.App.3d 
949, 


The storm drain connection fee charged to 
condominium developer was authorized by Sub- 
division Map Act and developer's attempted 
refund of fee was also governed by its provi- 
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sions. West's Ann.Cal.Gov.Code 
66483. 1(a-c), 66483.2. 
B & P Development Corp. v. City of Sarato- 
ga, 230 Cal.Rptr. 192, 185 Cal.App.3d 
949. 


8§ 66483, 


Performance security fee was authorized by 
Subdivision Map Act and municipal ordinance 
and developer's requested refund of security fee 
was governed by release provisions. West's 
Ann.Cal.Gov.Code §§ 66499 et seq., 66499.7. 

B & P Development Corp. v. City of Sarato- 

ga, 230 Cal.Rptr. 192, 185 Cal.App.3d 
949. 


Engineering and inspection fees charged by 
city to condominium developer did not appear 
to be authorized by the Subdivision Map Act, 
but may have been authorized pursuant to con- 
tract between developer and municipality. 
West's Ann.Cal.Gov.Code 8§ 66435, 
66442(a)(3), 66451.2, 66499.35(a, d). 

B & P Development Corp. v. City of Sarato- 

ga, 230 Cal.Rptr. 192, 185 Cal.App.3d 
949. 


General refund provisions of the Subdivi- 
sion Map Act required developer who desired 
refund for certain development fees for condo- 
minium development to follow procedure pro- 


vided by Act. West's Ann.Cal.Gov.Code 
8§ 66412.7, 66425, 66426, 66429, 66440, 
66457, 66462(a), 66468, 66499.11 et seq., 


66499.16-66499.19. 
B & P Development Corp. v. City of Sarato- 
ga, 230 Cal.Rptr. 192, 185 Cal.App.3d 
949. 


Subdivision Map Act described exclusive 
means after recordation of final map for obtain- 
ing refund of development fees imposed pursu- 
ant to the Act upon condominium developer 
who desired to abandon project and obtain 
refund after city rezoned area. West's Ann.Cal. 
Gov.Code § 66499,11 et seq. 

B & P Development Corp. v. City of Sarato- 

ga, 230 Cal.Rptr. 192, 185 Cal.App.3d 
949. 


Rezoning of property upon which developer 
planned condominium development and had 
paid fees to municipality based on development 
of condominium did not furnish plaintiff with 
excuse for noncompliance with statutory proce- 
dure under Subdivision Map Act for obtaining 
refund. West’s Ann.Cal.Gov.Code § 66499.11 
et seq. 

B & P Development Corp. v. City of Sarato- 

ga, 230 Cal.Rptr. 192, 185 Cal.App.3d 
949, 


Building permit fees charged to condomini- 
um developer by municipality were authorized 
by state housing law and any refund desired by 
developer upon those fees was required to be in 
accordance with statutory refund procedure in 


uniform building code. West's Ann.Cal.Health 
& Safety Code §§ 17910 et seq., 17922(a)(2), 
17951, 17958, 17960, 19850, 19852. 
B & P Development Corp. v. City of Sarato- 
ga, 230 Cal.Rptr. 192, 185 Cal.App.3d 
949, 


Requirement for filing refund claim under 
uniform building code was comparable to statu- 
tory prerequisite of presenting governmental 
claim prior to filing of suit against public entity, 
and it was an element of condominium develop- 
er’s cause of action, in seeking refund of build- 
ing fees, that timely demand had been presented 
to public entity and rejected or that there was 
excuse for noncompliance. 

B & P Development Corp. v. City of Sarato- 

ga, 230 Cal.Rptr. 192, 185 Cal.App.3d 
9A9. 


Atty.Gen. 1991. Where city or county has 
elected pursuant to Government Code to accept 
a surety bond to secure faithful performance of 
actor or agreement of subdivider (such as con- 
struction of necessary public improvements), 
city or county has discretion to determine 
whether to accept or reject tendered bond ab- 
sent fraud, arbitrary action or clear abuse of 
discretion. West’s Ann.Cal.Gov.Code § 66499. 

74 Op.Atty.Gen. 89, June 6, 1991. 


Atty.Gen. 1991. In determining whether to 
accept or reject security bonds tendered pursu- 
ant to Government Code, city or county may 
adopt financial size criteria for insurers with 
respect to performance bonds, and in doing so 
it may adopt financial size criteria established 
by nongovernmental insurance rating service or 
that established by federal government prepared 
by United States Treasury Department as ac- 
ceptable sureties on federal contracts. West's 
Ann.Cal.Gov.Code § 66499. 

74 Op.Atty.Gen. 89, June 6, 1991. 


Atty.Gen. 1991. City or county may not 
adopt policy of not accepting performance 
bonds from particular insurer on basis that 
insurer has resisted payment on an outstanding 
claim in favor of the local agency. West's 
Ann.Cal.Gov.Code § 66499, 

74 Op.Atty.Gen. 89, June 6, 1991. 


Atty.Gen. 1991. Broad holding of the Milo 
Equipment Corp. case, that bond and undertak- 
ing law is not restricted to bonds filed in court 
proceedings, but is applicable to bond or under- 
taking executed, filed, posted, furnished, or oth- 
erwise given as security pursuant to any statute, 
except to extent statute prescribes different rule 
or is inconsistent. West's Ann.Cal.Gov.Code 
§ 66499. 

74 Op.Atty.Gen. 89, June 6, 1991. 


Atty.Gen. 1961. Bus. & Prof.Code, Sub- 
section 11013.4(e) is not a repetition of sub- 
section 11013.4(d), since the latter requires 
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posting of street bonds unless found by commis- 
sioner to be unnecessary and it makes a 100% 
lien and completion bond mandatory, while the 
former does not have such mandatory require- 
ments. 

59-342, 37 Op.Atty.Gen. 180. 


Atty.Gen. 1956. A surety bond filed by 
subdivider pursuant to § 11601 of the Bus. & 
Prof.Code to guarantee payment of special as- 
sessments collected as taxes but not yet payable 
where bonds have been issued to represent the 
unpaid assessments under the Improvement 
Bond Act of 1915, may not be released after 
recordation of final subdivision map, on the 
mere imposition of the original special assess- 
ments upon the newly subdivided lots or par- 
cels. 

55-220, 27 Op.Atty.Gen. 357. 


Atty.Gen. 1956. A surety bond filed by 
subdivider pursuant to § 11603 of the Bus. & 
Prof.Code to guarantee the payment of special 
assessments or bonds payable in full where 
bonds had been issued to represent the unpaid 
assessments under the Improvement Act of 
1911, may not be released after recordation of 
final map by the mere imposition of the original 
special assessments on the newly subdivided 
lots or parcels. 

55-220, 27 Op.Atty.Gen. 357. 


Atty.Gen. 1956. The amount of a surety 
bond filed by a subdivider pursuant to § 11601 
of the Bus. & Prof.Code to guarantee the pay- 
ment of special assessments collected as taxes 
but not yet payable where bonds had been 
issued to represent the unpaid assessments un- 
der the Improvement Bond Act of 1915, may be 
reduced periodically as payments are made on 
the assessments, provided that a good and suffi- 
cient bond, approved by the board of supervi- 
sors, is retained. 

55-220, 27 Op.Atty.Gen. 357. 


Atty.Gen. 1956. The amount of the surety 
bond filed by subdivider pursuant to § 11603 of 
the Bus. & Prof.Code to guarantee the payment 
of special assessments or bands payable in full 
where bonds have been issued to represent the 
unpaid assessments under the Improvement Act 
of 1911, may be reduced periodically as pay- 
ments are made on the assessments, provided 
that a good and sufficient bond, approved by 
board of supervisors, is retained. 

55-220, 27 Op.Atty.Gen. 357. 


Law Rev. 1990. Mitigating price 
with a housing linkage fee. 
aces 

78 Calif. L. Rev. 721. 


effects 
John A. Henning, 


Law Rev. 1962. Fees as prerequisite to ap- 
proval of a subdivision map. 
13 Hastings L.J. 354. 


382.5. —— Liability on bonds. 


Cal.App. 1 Dist. 1994. Liability of surety 
on subdivision tax bond given to assure pay- 
ment of taxes on property described in tract 
map of condominium is conditioned on separate 
assessment of individual units in condominium. 
West's Ann.Cal.Gov.Code § 66493(a). 

Metric Institutional Co-Investment Partners 

II v. Golden Eagle Ins. Co., 35 Cal. 
Rptr.2d 233, 29 Cal.App.4th 1610, review 
denied. 


Subdivision tax bond given to assure pay- 
ment of property taxes on property described in 
tract map of condominium project may not be 
enforced so long as property described in tract 
map is assessed as single parcel and remains 
blanket tax lien, as bond serves to protect pur- 
chasers of individual lots from blanket tax lien. 
West's Ann.Cal.Gov.Code § 66493(a); West's 
Ann.Cal.Rev. & T.Code §§ 2188.3, 2188.6. 

Metric Institutional Co-Investment Partners 

II v. Golden Eagle Ins. Co., 35 Cal 
Rptr.2d 233, 29 Cal.App.4th 1610, review 
denied. 


County was not entitled to recover on sub- 
division tax bond given to assure payment of 
property taxes on property described in tract 
map of condominium project, in absence of 
evidence that property owner satisfied statutory 
requirements for separate assessment of proper- 
ty or that county chose to separately assess 
individual units in tract. West's Ann.Cal.Gov. 
Code § 66493(a); West's Ann.Cal.Rev. & 
T.Code §§ 2188.3, 2188.6. 

Metric Institutional Co-Investment Partners 

Il’ v. “Golden: Eagle “ms. ‘Co, 357 Cal: 
Rptr.2d 233, 29 Cal.App.4th 1610, review 
denied. 


Cal.App. 1 Dist. 1971. Bank was not liable 
to county on letter of credit which it executed to 
secure subdivider’s faithful completion of im- 
provements which subdivider agreed to make 
on tract pursuant to subdivision agreement, in 
absence of commencement of any development 
of tract or any construction of improvements, 
where purpose of instrument was to insure full 
completion of streets and drainage facilities in 
order to protect and serve public and parties’ 
one mutual interest was in development of a 
residential subdivision, and under such circum- 
stances, allowing county to recover would 
amount to illegal forfeiture. West's Ann.Bus. & 
Prof.Code, §§ 11611, 11612, 11640; West's Ann. 
Civ.Code, §§ 1655, 1656. 

County of Yuba v. Central Valley Nat. Bank, 

Inc., 97 Cal.Rptr. 369, 20 Cal.App.3d 109. 


Cal.App. 1 Dist. 1962. Bond issued under 
ordinance enacted pursuant to Subdivision Map 
Act secures faithful performance to city and it 
does not enure to benefit of contractors who 
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deal with subdivider. West’s Ann.Bus. & Prof. 
Code, 8§ 11552, 11611, 11612. 

Weber v. Pacific Indem. Co., 22 Cal.Rptr. 
366, 204 Cal.App.2d 334. 


Bond issued under ordinance enacted pur- 
suant to Subdivision Map Act was not for bene- 
fit of unpaid contractor, and surety was not 
liable under it to contractor, although bond 
stated that it covered payment of all costs and 
expenses incurred in performing subdivision de- 
velopment work. West’s Ann.Bus. & Prof.Code, 
§§ 11552, 11611, 11612. 

Weber v. Pacific Indem. Co., 22 Cal.Rptr. 

366, 204 Cal.App.2d 334. 


Bond which was executed under ordinance 
enacted pursuant to Subdivision Map Act, and 
stated that it covered payment of costs and 
expenses, did not really purport to cover more 
than whatever costs and expenses city might 
have been obliged to pay to complete work. 
West's Ann.Bus. & Prof.Code, §§ 11552, 11611, 
11612. 

Weber v. Pacific Indem. Co., 22 Cal.Rptr. 

366, 204 Cal.App.2d 334. 


Cal.App. 1 Dist. 1961. Surety bond, nam- 
ing county only as obligee, given by subdivider 
and wife under Subdivision Map Act to insure 
faithful performance of written agreement with 
county to have subdivision street and drainage 
improvements constructed, ran only to county 
and did not obligate subdivider to pay contrac- 
tor’s claim for constructing such improvements. 
West's Ann.Bus. & Prof.Code, §§ 11500, 11612, 
11628. 

Ragghianti v. Sherwin, 16 Cal.Rptr. 583, 

196 Cal.App.2d 345. 


Cal.App. 2 Dist. 1970. In case of normal 
subdivision, fact that subdivider fails to actually 
sell any individual lots would not be reason to 
relieve surety on bond for taxes because pur- 
pose for which bond was required, to protect 
individual lots against blanket tax lien, is never- 
theless present. West's Ann.Bus & Prof.Code, 
§ 11601. 

County of Los Angeles v. Hartford Acc. & 

Indem. Co., 83 Cal.Rptr. 740, 3 Cal. 
App.3d 809. 


Where no condominium unit in fact had 
been sold, purpose for bond covering taxes did 
not come into existence, and county would not 
be entitled to recover from surety on bond for 
unpaid taxes. West's Ann.Bus. & Prof.Code, 
§§ 11535.1, 11601, 11604; West’s Ann.Civ. 
Code, §§ 783, 1350; West’s Ann.Rev. & Tax. 
Code, § 2188.3. 

County of Los Angeles v. Hartford Acc. & 

Indem. Co., 83 Cal.Rptr. 740, 3 Cal. 
App.3d 809. 


©>382.6. —— Other conditions or agreements. 


C.D.Cal. 1978. Affirmative accommoda- 
tion of energy facilities is not a quid pro quo for 
approval of a management program under the 
Coastal Zone Management Act. Coastal Zone 
Management Act of 1972, §§ 302 et seq., 306 as 
amended 16 U.S.C.A. 8§ 1451 et seq., 1455. 

American Petroleum Institute v. Knecht, 

456 F.Supp. 889, affirmed 609 F.2d 1306. 


Cal. 1996. Requirement that property 
owner, as prerequisite to being allowed to de- 
velop property as commercial office building, 
either pay an Art in Public Places fee equal to 
1% of total value of development or provide 
work of art of equivalent value for placement in 
development or some other public place was 
aesthetic condition, of kind similar to tradition- 
al land use regulations imposing minimal build- 
ing setbacks, parking and lighting conditions, 
and landseaping requirements, which was not 
subject to “rough proportionality” test upon 
property owner’s takings challenge. U.S.C.A. 
Const.Amend. 5. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
S.Ct.299) 519 U:S. 929, 136 L-Ed2d 218. 


Requirement that developer provide art in 
area of construction project reasonably accessi- 
ble to public was, like other design and land- 
scaping requirements, kind of aesthetic control 
well within power of permitting authority to 
impose. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 
hearing denied, certiorari denied 117 
SiCia2 9975 1 OUUES A O20 So bce 2de2 18. 


Cal. 1973. Where all the evidence at hear- 
ing with respect to application for building 
permit was to the effect that the proposed 
structures would be beneficial to the neighbor- 
hood, and the only stated objection related to 
landowner’s failure to dedicate extension of 
street shown on city’s general plan, there was 
no justification for planning commission’s dis- 
approval of the building plans under city code 
provision authorizing the commission to dis- 
prove a plan on the ground that it is in dishar- 
mony with other buildings in the neighborhood. 

Selby Realty Co. v. City of San Buenaventu- 

va, 514 P2d 111,109 Cal. Rptr., 799) 10 
Cal.3d 110. 


Cal.App. 1 Dist. 1985. Exaction as condi- 
tion of approval for new development project is 
not required to directly or indirectly benefit the 
development; there need be only indirect rela- 
tionship between proposed exaction and a need 
to which the development contributes. 

Grupe v. California Coastal Com., 212 Cal. 

Rptr. 578, 166 Cal.App.3d 148. 
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Although particular development need not 
create need for particular exaction, exaction 
must be designed to meet needs to which devel- 
opment project contributes, at least in inciden- 
tal manner. 

Grupe v. California Coastal Com., 212 Cal. 

Rptr. 578, 166 Cal.App.3d 148. 


Coastal Commission possesses authority to 
impose access conditions only reactively on 
case-by-case basis when development permit is 
sought; it may not act unilaterally nor on a 
comprehensive area-wide basis. West's Ann. 
Cal.Pub.Res.Code § 30212. 

Grupe v. California Coastal Com., 212 Cal. 

Rptr. 578, 166 Cal.App.3d 148. 


Cal.App. 1 Dist. 1980. City’s public works 
project, as well as private development, must be 
consistent with city’s general plan. West’s Ann. 
Gov.Code, 88 65302, 66473.5. 

Friends of ‘B‘ Street v. City of Hayward, 

165 Cal.Rptr. 514, 106 Cal.App.3d 988. 


Cal.App. 1 Dist. 1976. Conditions attached 
by Coastal Zone Conservation Commission to 
issuance of development permits which tight- 
ened requirements for installation and place- 
ment of septic tanks and provided for their 
monitoring after installation and, in addition, 
provided for beach access by public, for trim- 
ming trees along highway, and for monitoring 
of water diversion from river were reasonable, 
supported by substantial evidence, and other- 
wise proper and responsive to statutory duty of 
Commission. West's Ann.Public Resources 
Code, 88 27403, 27500, 27501. 

Natural Resources Defense Council, Inc. v. 
California Coastal Zone Conservation 
Com., 129 Cal.Rptr. 57, 57 Cal.App.3d 
76. 


Cal.App. 1 Dist. 1970. Local authority may 
regulate division of land not covered by subdivi- 
sion map act, be it for less than five parcels or 
for more than five parcels for purpose not yet 
contemplated by legislature; however, local au- 
thority cannot impose conditions or require- 
ments with respect to design and improvements 
more onerous than those imposed on landown- 
ers whose division of property falls within defi- 
nition of state act. West's Ann.Bus. & Prof. 
Code, § 11500 et seq. 

City of Tiburon v. Northwestern Pac. R. 

Co., 84 Cal.Rptr. 469, 4 Cal.App.3d 160. 


Cal.App. 2 Dist. 2000. The Development 
Agreement Statute is best served through a 
liberal construction which encompasses agree- 
ments that substantially comply with its specific 
terms and conditions and achieve its essential 


objectives. West's Ann.Cal.Gov.Code § 65864 
et seq. 

Santa Margarita Area Residents Together v. 

San Luis Obispo County, 100 Cal.Rptr.2d 

740, 84 Cal.App.4th 221, rehearing de- 


nied, and review denied. 


Development agreements are authorized 
under the Development Agreement Statute as 
soon as the government and developer are re- 
quired to make significant financial! and person- 
nel commitments to a project. West's Ann.Cal. 
Gov.Code § 65864 et seq. 

Santa Margarita Area Residents Together v. 

San Luis Obispo County, 100 Cal.Rptr.2d 
740, 84 Cal.App.4th 221, rehearing de- 
nied, and review denied. 


Development agreement which focused on 
planning stage of project was valid under the 
Development Agreement Statute, rather than 
being a unilateral county agreement to freeze 
zoning without obtaining any public benefits in 
return, though the project was not fully de- 
signed and was not finally approved, where the 
agreement established the scope of the project 
and precise parameters for future construction 
as well as a procedure to process project ap- 
provals, it provided for a variety of improve- 
ments for public use which may not have been 
offered by the developer without corresponding 
commitments by the county, and it committed 
the parties to a definite course of action aimed 
at assuring construction of the project provided 
certain contingencies were met. West's Ann. 
Cal.Gov.Code § 65864 et seq. 

Santa Margarita Area Residents Together v. 

San Luis Obispo County, 100 Cal.Rptr.2d 
740, 84 Cal.App.4th 221, rehearing de- 
nied, and review denied. 


Although the Development Agreement Stat- 
ute is limited to actual projects, it does not 
require deferral of development agreements un- 
til construction is ready to begin or require any 
particular stage of project approval as a prereq- 
uisite. West’s Ann.Cal.Gov.Code § 65864 et 
seq. 

Santa Margarita Area Residents Together v. 

San Luis Obispo County, 100 Cal.Rptr.2d 
740, 84 Cal.App.4th 221, rehearing de- 
nied, and review denied. 


The Development Agreement Statute per- 
mits local government to make commitments to 
developers at the time the developer makes a 
substantial investment in a project. West’s Ann. 
Cal.Gov.Code § 65864 et seq. 

Santa Margarita Area Residents Together v. 

San Luis Obispo County, 100 Cal.Rptr.2d 
740, 84 Cal.App.4th 221, rehearing de- 
nied, and review denied. 


The Development Agreement Statute is not 
limited to development agreements which cre- 
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ate “vested rights’ to complete construction of 
a project according to completed plans. West's 
Ann.Cal.Gov.Code § 65864 et seq. 
Santa Margarita Area Residents Together v. 
San Luis Obispo County, 100 Cal.Rptr.2d 
740, 84 Cal.App.4th 221, rehearing de- 
nied, and review denied. 


Development agreement substantially com- 
plied with requirements of Development Agree- 
ment Statute, though the agreement failed to 
mention the maximum height and size of pro- 
posed buildings, where the agreement was sub- 
ject to the existing county land use ordinances 
which limited the height and size of buildings, 
and the agreement contemplated annual review, 
with final approval vested in the county. West's 
Ann.Cal.Gov.Code § 65865.2. 

Santa Margarita Area Residents Together v. 

San Luis Obispo County, 100 Cal.Rptr.2d 
740, 84 Cal.App.4th 221, rehearing de- 
nied, and review denied. 


Freeze on zoning of project pursuant to 
development agreement under the Development 
Agreement Statute was not an unconstitutional 
surrender by county of its right to exercise its 
police powers in the future, though the project 
was not ready for construction, where the 
agreement required the project to be developed 
in accordance with county's general plan, the 
agreement did not permit construction until 
county had approved detailed building plans, 
and zoning freeze terminated after five years. 
West's Ann.Cal.Gov.Code §§ 23004(c), 65864 et 
seq. 

Santa Margarita Area Residents Together v. 

San Luis Obispo County, 100 Cal.Rptr.2d 
740, 84 Cal.App.4th 221, rehearing de- 
nied, and review denied. 


Cal.App. 2 Dist. 1999. County did not vio- 
late Subdivision Map Act provision limiting a 
local agency's power to impose conditions or 
exactions on its approval of lot line adjustment, 
where county gave its approval in concept to lot 
line adjustment that would not increase the 
number of parcels, referred the property owners 
to the Coastal Commission for a coastal devel- 
opment permit, and indicated it would impose 
no further conditions than those imposed by the 


Commission. West's Ann.Cal.Gov.Code 
§ 66412(d); West's Ann.Cal.Pub.Res.Code 
§ 30600(a). 


La Fe, Inc. v. Los Angeles County, 86 Cal. 
Rptr.2d 217, 73 Cal.App.4th 231, review 
denied. 


Cal.App. 2 Dist. 1996. Mello Act imposes 
mandatory duty on city to require replacement 
housing or in-lieu fee as condition of approval 
of conversion or demolition of low or moderate 
income housing, unless city makes express fac- 
tual determinations that project falls within spe- 
cific statutory categories and that replacement 


housing is not feasible. 
Code § 65590(b). 
Venice Town Council, Inc. v. City of Los 
Angeles, 55 Cal.Rptr.2d 465, 47 Cal. 
App.4th 1547, as modified on denial of 
rehearing, and review denied. 


West's Ann.Cal.Gov. 


City has no discretion to allow developer to 
escape requirement of providing affordable re- 
placement units whenever dwelling units occu- 
pied by low or moderate income persons or 
families are replaced by noncoastal dependent 
commercial uses, as replacement of these units 
or payment of an in-lieu fee is mandatory under 
Mello Act and is not dependent on finding 
replacement of units is feasible with certain 
exceptions. West's Ann.Cal.Gov.Code § 65590. 

Venice Town Council, Inc. v. City of Los 

Angeles, 55 Cal.Rptr.2d 465, 47 Cal. 
App.4th 1547, as modified on denial of 
rehearing, and review denied. 


Local government is not required to adopt 
any ordinances or programs to implement pro- 
visions of Mello Act, which imposes duty on city 
to require replacement housing or in-lieu fee as 
condition of approval of conversion or demoli- 
tion of low or moderate income housing, unless 
city makes certain express factual determina- 
tions. West's Ann.Cal.Gov.Code § 65590. 

Venice Town Council, Inc. v. City of Los 

Angeles, 55 Cal.Rptr.2d 465, 47 Cal. 
App.4th 1547, as modified on denial of 
rehearing, and review denied. 


Cal.App. 2 Dist. 1991. In passing School 
Facilities Legislation, legislature clearly set out 
to preempt requirements for school facilities 
finance that local agency could impose on de- 
velopment project to control what local agency 
can require of developer when agency seeks to 
have developer mitigate impact of development 
project on school facilities. West's Ann.Cal. 
Gov.Code § 65995(e). 

William S. Hart Union High School Dist. v. 

Regional Planning Com., 277 Cal.Rptr. 
645, 226 Cal.App.3d 1612, rehearing de- 
nied, modified, and review denied. 


If challenged findings of local zoning agen- 
cies concern approval of development project 
and relate to school overcrowding and mitiga- 
tion of that overcrowding vis-a-vis county's de- 
velopment monitoring system, challenges to 
those findings would necessarily be limited; 
School Facilities Legislation sets out only miti- 
gation measures that local zone agencies can 
demand of developers when considering ap- 
proval of their proposed development project, 
and also prohibits agencies from denying devel- 
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opment project on basis of inadequacy of school 
facilities. West's Ann.Cal.Gov.Code § 65996. 
William S. Hart Union High School Dist. v. 
Regional Planning Com., 277 Cal.Rptr. 
645, 226 Cal.App.3d 1612, rehearing de- 
nied, modified, and review denied. 


School districts could challenge board of 
supervisors’ decision to allow proposed develop- 
ment on ground that board did not do all they 
were committed to do under school facilities 
legislation to mitigate adverse impact that pro- 
posed project would have on schools. West's 
Ann.Cal.Gov.Code § 65996. 

William S. Hart Union High School Dist. v. 

Regional Planning Com., 277 Cal.Rptr. 
645, 226 Cal.App.3d 1612, rehearing de- 
nied, modified, and review denied. 


Cal.App. 2 Dist. 1989. | Property owner 
which complied with conditions imposed by 
California Coastal Commission for development 
of parcel of property within coastal zone waived 
its right to attack allegedly improper conditions 
for development of property. 

Rossco Holdings Inc. v. State of California, 
260 Cal.Rptr. 736, 212 Cal.App.3d 642, 
review denied, certiorari denied 110 S.Ct. 
1809, 494 U.S. 1080, 108 L.Ed.2d 940. 


Cal.App. 2 Dist. 1986. Direct burden on 
public access to the sea did not have to be 
demonstrated before Coastal Commission could 
impose condition on approval of coastal own- 
ers’ development project that they provide later- 
al access to the public to pass and repass across 
property between mean high tide line to toe of 
revetment located on property. 

Nollan v. California Coastal Com., 223 Cal. 

Rptr. 28, 177 Cal.App.3d 719, review de- 
nied, probable jurisdiction noted 107 
SCtas12 47.9 Wise Oise O8 LabdZdi2 86; 
dismissal denied 107 S.Ct. 665, 479 U.S. 
1015, 93 L.Ed.2d 717, reversed 107 S.Ct. 
SIAN, Gres) Wis, iS) Cie Wetec “Cw/7 


Coastal owners’ project in which they pro- 
posed to demolish house and replace it with 
another house did not create need for access to 
tidelands fronting their property, but was a 
small project among many others which togeth- 
er limited public access to tidelands and beach- 
es of state and, therefore, collectively created 
need for public access. 

Nollan v. California Coastal Com., 223 Cal. 

Rptr. 28, 177 Cal.App.3d 719, review de- 
nied, probable jurisdiction noted 107 
SiC s1274790U S23 98) LibdiZdi 286; 
dismissal denied 107 S.Ct. 665, 479 U.S. 
1015, 93 L.Ed.2d 717, reversed 107 S.Ct. 
SHIA, Aihey USI Gis, ely Walexal rel (sy/a/, 


Fact that there may have been public access 
to the sea one quarter to one third of a mile in 
one direction and 1,800 feet in the other di- 


rection from coastal owners’ property did not 
mean adequate access to the sea existed under 
Public Resources Code [West's Ann.Cal.Pub. 
Res.Code § 30212], for purposes of determining 
property of decision of Coastal Commission im- 
posing condition of public access before it ap- 
proved coastal owners’ development project. 
Nollan v. California Coastal Com., 223 Cal. 
Rptr. 28, 177 Cal.App.3d 719, review de- 

nied, probable jurisdiction noted 107 

S.Ct. 312, 479) US. 913.93) (Bd 2d 286, 
dismissal denied 107 S.Ct. 665, 479 U.S. 

1015, 93 L.Ed.2d 717, reversed 107 S.Ct. 

S14) A483 .USees2on 90 sted 2am Gy 7. 


Cal.App. 2 Dist. 1985. Where conditions 
imposed upon building permit are not reason- 
ably related to landowner’s proposed use but 
are imposed by public entity to shift burden of 
providing cost of public benefit to one not 
responsible for or only remotely or speculatively 
benefiting from it, there is an unreasonable 
exercise of police power. 

Whaler’s Village Club v. California Coastal 

Com., 220 Cal.Rptr. 2, 173 Cal.App.3d 
240, appeal dismissed, certiorari denied 
106; sSiGtay 1962.) 476 AUSs oO 
L.Ed.2d 648. 


Condition imposed by the Coastal Commis- 
sion on coastal homeowners who applied for 
permit to construct revetment requiring home- 
owners to waive liability for any act of public 
agency that might cause erosion hazard and to 
acknowledge that they may not be eligible for 
public disaster funds was overbroad. 

Whaler’s Village Club v. California Coastal 

Com., 220 Cal.Rptr. 2, 173 Cal.App.3d 
240, appeal dismissed, certiorari denied 
L0G) S:Ctz 19625) 476. U.Se ie oh 
L.Ed.2d 648. 


Cal.App. 2 Dist. 1983. Nothing in Subdivi- 
sion Map Act forbids imposition of conditions 
for approval of tentative subdivision map for 
each of four condominium conversion projects 
that repairs and improvements in comprehen- 
sive building condition report be completed and 
that approved smoke detectors be installed in 
each unit. West’s Ann.Cal.Gov.Code §§ 66410- 
66499.37. 

Soderling v. City of Santa Monica, 191 

Cal.Rptr. 140, 142 Cal.App.3d 501. 


State preemption of field encompassing 
condition for approval of tentative subdivision 
map of four condominium conversion projects 
that approved smoke detectors be installed in 
each unit did not render that condition invalid. 

Soderling v. City of Santa Monica, 191 

Cal.Rptr. 140, 142 Cal.App.3d 501. 


Where a tentative map is approved subject 
to conditions and those conditions remain un- 
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fulfilled, approval of final subdivision map is 
not a ministerial act. 
Soderling v. City of Santa Monica, 191 
Cal.Rptr. 140, 142 Cal.App.3d 501. 


Cal.App. 2 Dist. 1981. Application for real 
estate development within coastal zone was 
properly denied in view of prospective major 
increase in traffic using Pacific Coast Highway 
and showing that, without proposed develop- 
ment, highway was already overused, and in 
view also of prospect that natural vegetation 
would be removed, that hills would be leveled 
and that natural and scenic canyon would be 
destroyed. West's Ann.Pen.Code, § 1382; 
West's Ann.Public Resources Code, §§ 30240, 
30251, 30254. 

Bel Mar Estates v. California Coastal Com., 

171 Cal.Rptr. 773, 115 Cal.App.3d 936. 


Cal.App. 2 Dist. 1980. City could not im- 
pose additional conditions after conditional ap- 
proval of tentative subdivision map. West's 
Ann.Gov.Code, 8§ 66473, 66474, 66474.1. 

El Patio v. Permanent Rent Control Bd., 

168 Cal.Rptr. 276, 110 Cal.App.3d 915. 


City could not require that petitioners, who 
sought vested right determination as to conver- 
sion of apartment building into condominium, 
comply with rent control charter amendment on 
ground that they sought and received extension 
of tentative subdivision map. West's Ann.Gov. 
Code, § 66452.6(a, e). 

El] Patio v. Permanent Rent Control Bd., 

168 Cal.Rptr. 276, 110 Cal.App.3d 915. 


Cal.App. 3 Dist. 1996. Statute, restricting 
agencies in denying approval of projects on 
basis of adequacy of school facilities and in 
imposing conditions on approval of project for 
purpose of providing school facilities that ex- 
ceed amount authorized, applies to school dis- 
tricts. West's Ann.Cal.Gov.Code § 65996(b). 

Western/California, Ltd. v. Dry Creek Joint 

Elementary School Dist., 58 Cal.Rptr.2d 
220, 50 Cal.App.4th 1461. 


Cal.App. 4 Dist. 1993. City did not have 
duty, in conducting California Environmental 
Quality Act (CEQA) review of proposed residen- 
tial developments, to impose conditions in addi- 
tion to school facilities fee, to lessen alleged 
impacts of development projects on local school 
facilities, in view of statute precluding local 
agency from denying approval of development 
project under CEQA or Subdivision Map Act on 
basis of inadequate school facilities. West's 
Ann.Cal.Gov.Code  §§ 53080, 53080(a)(2), 
65995, 65996, 66473.4, 66474. 

Corona-Norco Unified Sch. Dist. v. City of 


Corona, 17 Cal.Rptr.2d 236, 13 Cal. 
App.4th 1577. 
Cal.App. 4 Dist. 1982. Condition of 


planned development permit to operate general 


bookstore that operator stock not more than 20 
percent adult items could only be justified if it 
furthered legitimate governmental interest for 
which the ordinance was enacted. 
U.S.C.A.Const.Amend. 1. 
Kuhns v. Board of Supervisors, 181 Cal. 
Rptr. 1, 128 Cal.App.3d 369. 


Cal.App. 4 Dist. 1951. Where there is no 
specific limitation in charter on city’s power to 
impose conditions in approving subdivision 
map and none in Subdivision Map Act or city 
ordinances, conditions are lawful if not incon- 
sistent with act and ordinances, and if reason- 
ably required by subdivision type and use as 
related to character of local and neighborhood 
planning and traffic conditions. Business and 
Professions Code, §§ 11500-11628. 

Mefford v. City of Tulare, 228 P.2d 847, 102 

Cal.App.2d 919. 


Cal.App. 5 Dist. 1989. Grant of public 
privilege, such as building permit, may not be 
conditioned upon deprivation of constitutional 
protections. 

Rohn v. City of Visalia, 263 Cal.Rptr. 319, 

214 Cal.App.3d 1463. 


Regulatory body may not impose conditions 
on proposed use of property which are not 
reasonably related to that proposed use, and 
which are imposed solely for purpose of shifting 
cost of public benefit to one not responsible, or 
only remotely or speculatively benefiting from 
it. 

Rohn v. City of Visalia, 263 Cal.Rptr. 319, 

214 Cal.App.3d 1463. 


Atty.Gen. 1976. The signature of the trust- 
ee, under a deed of trust which encumbers 
property being subdivided, is required as a 
condition of the approval and recordation of a 
parcel map unless the local legislative body 
provides otherwise by ordinance; this conclu- 
sion does not apply to any parcel map approved 
prior to March 1, 1975, the operative date of 
chapter 1536, Statutes of 1974. 

CV 75-338, 5Y Op.Atty.Gen. 386. 


Atty.Gen. 1976. The signature of the trust- 
ee, under a deed of trust which encumbers 
property being subdivided, is required as a 
condition of the approval and recordation of a 
final subdivision map. 

CV 75-338, 59 Op.Atty.Gen. 386. 


Law Rev. 1966. Subdivisions: Conditions 
imposed by local government, John Paul Han- 
na. 

6 Santa Clara L. 172. 


Law Rev. 1965. Provision for parks in 
connection with creation of subdivisions. 
12) WiGTHA Law RR, 9179918: 
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Law Rev. 1965. Creation and maintenance 


of open spaces in subdivisions. 
12 U.C.L.A.Law R. 830. 


Law Rev. 1962. Ordinances attaching con- 
ditions to approval of subdivision maps. 
13 Hastings L.J. 349. 


€=383. Persons entitled. 


Library references 
C.J.S. Zoning and Land Planning § 198. 


Cal.App. 1 Dist. 1983. Lessee qualified as 
“owner,” within meaning of zoning ordinance, 
for purpose of seeking conditional use permit 
extending its nonconforming use for the expired 
portion of leasehold term where lease expressly 
granted right to use property as service station 
and for no other purpose. 

Shell Oil Co. v. City and County of San 

Francisco, 189 Cal.Rptr. 276, 139 Cal. 
App.3d 917. 


Cal.App. 3 Dist. 1957. Board of supervi- 
sors had authority to grant a use permit to a 
church notwithstanding fact that legal owner of 
property did not join in application for permit 
since zoning ordinance contained no require- 
ment that applicant be legal owner of property. 

Gray v. Board of Sup’rs of Stanislaus Coun- 

ty, 316 P.2d 678, 154 Cal.App.2d 700. 


Cal.App. 4 Dist. 1982. Purchaser, who was 
obligated by contract to purchase residential lot 
from developer and who had an equitable inter- 
est in the property, was proper owner to apply 
for building permit. 

C-Y Development Co. v. City of Redlands, 

187 Cal.Rptr. 370, 137 Cal.App.3d 926. 


384. Nature of particular structures or uses. 


Library references 


C.J.S. Zoning and Land Planning §§ 191, 
200, 203. 


384.1. —— In general. 


C.A.9 (Cal.) 1999. Applicant's petition for 
major use permit to develop landfill did not 
amount to petition to government to redress 
grievances within First Amendment Petition 
Clause, as it implicated neither applicant's asso- 
ciational nor speech interests. U.S.C.A. Const. 
Amend. 1. 

WMxX Technologies, Inc. v. Miller, 197 F.3d 

367. 


S.D.Cal. 2000. Denial of zoning permit to 
erect wireless telecommunications antennas in 
residential neighborhood was supported by sub- 
stantial evidence. Communications Act of 
1934, § 332(c)(7)(B)(iiil), as amended, 47 
U.S.C.A. § 332(c)(7)(B) (iii). 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


City did not unreasonably discriminate 
when it denied permit to erect wireless telecom- 
munications antennas on water tower where 
applicant’s competitor’s antennas were located; 
situation in neighborhood had changed since 
competitor’s permit had been granted, with res- 
idents now expressing concern regarding in- 
crease in antennas, adding another equipment 
structure, and increase in visual blight and 
noise. Communications Act of 1934, 
8 332(c)(7)(B)(i)(1), as amended, 47 U.S.C.A. 
§ 332(c)(7)(B)G)(1). 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


City’s denial of permit to erect wireless 
telecommunications antennas did not have un- 
lawful effect of prohibiting provision of personal 
wireless services, even if it created significant 
gap in applicant’s service, where area was 
served by other providers. Communications 
Act of 1934, § 332(c)(7)(B)G)UD, as amended, 
47 U.S.C.A. § 332(c)(7)(B)(G)(1). 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


City’s denial of permit to erect wireless 
telecommunications antennas did not have un- 
lawful effect of prohibiting provision of personal 
wireless services; though site in question pro- 
vided best coverage for least expense, other less 
ideal sites were available. Communications Act 
of 1934, § 332(c)(7)(B)(G)(I1), as amended, 47 
U.S.C.A. § 332(c)(7)(B)(@UD. 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


City’s denial of permit to erect wireless 
telecommunications antennas did not constitute 
impermissible barrier to entry, so long as re- 
quirements of Telecommunications Act were 
satisfied. Communications Act of 1934, 
§ 332(c)(7)(A), as amended, 47  U.S.C.A. 
§ 332(c)(7)(A). 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


City did not violate Equal Protection Clause 
when it denied permit to erect wireless telecom- 
munications antennas on water tower where 
applicant's competitor's antennas were located; 
changes in neighborhood situation since com- 
petitor’s permit had been granted provided ra- 
tional basis for decision. U.S.C.A. Const. 
Amend. 14. 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


City's denial of permit to erect wireless 
telecommunications antennas did not violate 
applicant's substantive due process rights; city 
did not act with improper motive or animus, 
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and its decision was not arbitrary or capricious. 
U.S.C.A. Const.Amend. 14. 
Airtouch Cellular v. City of El Cajon, 83 
F.Supp.2d 1158. 


Cal.App. 1 Dist. 1997. Municipalities are 
entitled to confine commercial activities to cer- 
tain districts, and they may further limit activi- 
ties within those districts by requiring use per- 
mits. 

Suter v. City of Lafayette, 67 Cal.Rptr.2d 

420, 57 Cal.App.4th 1109, review denied. 


Cal.App. 1 Dist. 1979. Water tanks were 
subject to building permit requirements of ordi- 
nance. 

Tosh v. California Coastal Com, 160 Cal. 

Rptr. 170, 99 Cal.App.3d 388. 


County zoning ordinance required a written 
permit to erect water tanks and, without a 
building permit, respondent property owners 
failed to acquire a vested right and could not 
avail themselves of the exemption provisions of 
the California Coastal Act of 1976. West's 
Ann.Public Resources Code, §§ 30000 et seq., 
30608. 

Tosh v. California Coastal Com, 160 Cal. 

Rptr. 170, 99 Cal.App.3d 388. 


Cal.App. 1 Dist. 1977. Where it was ad- 
mitted that construction of houses by individual 
purchasers on individual coastal lots would be 
separate projects, regional commission was act- 
ing as authorized under Coastal Zone Conserva- 
tion Act in finding that such projects would 
constitute separate developments within mean- 
ing of act and in denying claim that such future 
erection of houses was exempt from permit 
provisions of act. Public Resources Code, 
§§ 27000-27650, 27100, 27104, St.1972, p. A- 
181. 

Frisco Land & Mining Co. v. State of Cali- 

fornia, 141 Cal.Rptr. 820, 74 Cal.App.3d 
736, certiorari denied 98 S.Ct. 2263, 436 
U.S. 918, 56 L.Ed.2d 758. 


Cal.App. 1 Dist. 1973. Mere fact that there 
may be a profit on dissolution of a nonprofit 
recreational venture does not lessen rational 
distinction made between profit and nonprofit 
ventures in a zoning ordinance prohibiting op- 
eration of recreational facilities on a profit- 
making basis while at same time permitting 
operation of similar facilities on a nonprofit 
basis pursuant to a use permit in a residential 
zoning district. West's Ann.Bus. & Prof.Code, 
§ 11546; West's Ann.Gov.Code, 8§ 65100 et 
seq., 65302, 65800 et seq., 65850, 65910-65912. 

Town of Los Altos Hills v. Adobe Creek 

Properties, Inc., 108 Cal.Rptr. 271, 32 
Cal.App.3d 488. 


Cal.App. | Dist. 1967. Refusal of applica- 
tion for a permit to construct a billboard was 
within discretion of zoning administrator based 


on a pending ordinance which would render 
erection of the billboard illegal, and fact that a 
writ of mandate was issued requiring issuance 
of the permit in accordance with a former 
ordinance prior to effective date of ordinance 
barring erection of the billboard did not give 
petitioner a vested right to the building permit 
where no permit in fact issued, and no substan- 
tial construction or reliance thereon occurred. 
West Coast Advertising Co. v. City and 
County of San Francisco, 64 Cal.Rptr. 94, 

256 Cal.App.2d 357. 


Cal.App. 2 Dist. 1994. Findings of county 
board of supervisors were supported by sub- 
stantial evidence and provided ample support 
for decision to deny landowner planning devel- 
opment permit (PDP) needed to construct com- 
mercial center in private community; neighbors 
were opposed to commercial center and com- 
mercial center would have increased traffic con- 
gestion, endangered safety of children and 
equestrians at dangerous curve along roadway, 
and would not have maintained character and 
integrity of community. 

Dore v. County of Ventura, 28 Cal.Rptr.2d 

299, 23 Cal.App.4th 320. 


Cal.App. 2 Dist. 1991. Operators of nudist 
camp were denied conditional use permit to 
which they were entitled and were not foreclos- 
ed from challenging that denial so that county 
proceeded appropriately by deeming camp a 
permitted use in zone and then considering 
criteria for issuance of conditional use permit. 

Elysium Institute, Inc. v. County of Los 

Angeles, 283 Cal.Rptr. 688, 232 Cal. 
App.3d 408, review denied, certiorari de- 
nied) 1127S:€t,1180,,502 US, 1098) 117 
L.Ed.2d 424. 


Nudist camp failed to show that integration 
of various uses within particular zone was not 
legitimate interest, bearing reasonable relation 
to public welfare, for purposes of showing that 
camp was subject to conditional use permit 
requirement. 

Elysium Institute, Inc. v. County of Los 
Angeles, 283 Cal.Rptr. 688, 232 Cal. 
App.3d 408, review denied, certiorari de- 
mired) 112 SiChellsO 502 ts L098 S07 
L.Ed.2d 424. 


Conditional use permit provisions of county 
zoning ordinance applied to nudist camp absent 
showing that property could not revert to sin- 
gle-family residential use or that residential lots 
of one acre were not desirable in current real 
estate market. 

Elysium Institute, Inc. v. County of Los 
Angeles, 283 Cal.Rptr. 688, 232 Cal. 
App.3d 408, review denied, certiorari de- 
med 102°8.Ct, 180,502 US. 1098, 117 
L.Ed.2d 424. 
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Cal.App. 2 Dist. 1980. Where, at time of 
adopting of statute, Legislature was unaware of 
Attorney General's index letter concluding that 
conversion of existing apartment building to 
stock cooperative form of ownership did not 
come under permit jurisdiction of the Coastal 
Commission, legislative intent to exclude stock 
cooperatives from purview of Coastal Act could 
not be presumed. West's Ann.Public Resources 
Code, § 30106; § 27103 (Repealed); West's 
Ann.Gov.Code, 8§ 66410 et seq., 66424. 

California Coastal Com. v. Quanta Invest- 

ment Corp., 170 Cal.Rptr. 263, 113 Cal. 
App.3d 579. 


Cal.App. 2 Dist. 1975. Good faith on part 
of oil company in commencing drilling opera- 
tion in Pacific Palisades area prior to February 
1, 1973, the date the Coastal Zone Conservation 
Act required a coastal permit for construction, 
did not obviate the requirement of lawfulness of 
the activity as a condition for exemption from 
the coastal zone permit requirement on the 
basis of construction commenced prior to Feb- 
ruary 1, 1973. West’s Ann.Public Resources 
Code, § 27400. 

No Oil, Inc. v. Occidental Petroleum Corp., 

123 Cal.Rptr. 589, 50 Cal.App.3d 8. 


Cal.App. 2 Dist. 1955. | Whether — special 
permit to operate rock quarry and crushing 
plant, sand and gravel pit, and asphalt plant 
upon land was contrary to health, safety and 
general welfare of the people of the county was 
a matter committed to the discretion of the 
zoning authorities. 

Cohn v. County Bd. of Sup’rs of Los Ange- 

les County, 286 P.2d 836, 135 Cal.App.2d 
180. 


Where application under county zoning or- 
dinance for special permit to operate rock quar- 
ry and crushing plant, sand and gravel pit, and 
asphalt plant upon land was made, and prod- 
ucts of pit, quarry, and plant would be hauled 
by trucks around a narrow dusty road in front 
of a school, churches, and protestants’ property 
two miles away, owner of land was entitled to 
put property to beneficial use despite feared 
nuisance. ' 

Cohn v. County Bd. of Sup’rs of Los Ange- 

les County, 286 P.2d 836, 135 Cal.App.2d 
180. 


Cal.App. 4 Dist. 2000. Finding of Califor- 
nia Coastal Commission that protected wetlands 
existed on property for which owners sought 
coastal development permit that would allow 
them to expand horse stables and boarding 
facilities was supported by testimonial and pho- 
tographic evidence that proposed fill site was 
periodically covered with shallow water and 
was replete with hydrophytes and by conclu- 
sions reached by city’s consulting biologist after 
applying Unified Federal Method for wetlands 


delineation. West’s Ann.Cal.Pub.Res.Code 
§§ 30121, 30233; Cal.Code Regs. title 14, 

§ 13577(b)(1). 
Kirkorowicz v. California Coastal Com., 
100 Cal.Rptr.2d 124, 83 Cal.App.4th 980. 


Cal.App. 4 Dist. 2000. County's designa- 
tion of proposed landfill site in desert area as 
resource conservation land, and its grant of 
conditional use permit for operation of solid- 
waste landfill, were not internally inconsistent 
with county’s general plan; that general plan 
stated landfills were encompassed in open space 
land uses, recognized growing need for land- 
fills, and noted that many persons viewed desert 
as ideal location for disposing of solid and 
hazardous wastes. West's Ann.Cal.Gov.Code 
§§ 65300, 65300.5. 

Cadiz Land Co., Inc. v. Rail Cycle, L.P., 99 

Cal.Rptr.2d 378, 83 Cal.App.4th 74. 


Cal.App. 4 Dist. 1987. State Coastal Com- 
mission was entitled to require homeowners to 
relocate seawall on less than five feet of beach 
in order to maximize available amount of 
beachfront for public; commission decisions 
approving seawalls on more than five feet of 
beach in other cases did not mandate reversal 
of decision. 

Barrie v. California Coastal Com., 241 Cal. 

Rptr. 477, 196 Cal.App.3d 8. 


Decision of state Coastal Commission re- 
quiring homeowners to relocate seawall did not 
prejudice ability of city to develop certified local 
coastal plan; Commission had granted a num- 
ber of extensions allowing homeowners to 
maintain seawall to permit city to consider 
adopting shoreline protection plan, and at time 
of latest hearing, city was no longer actively 
working on shoreline protection plan. 

Barrie v. California Coastal Com., 241 Cal. 

Rptr. 477, 196 Cal.App.3d 8. 


Cal.App. 4 Dist. 1981. Where zoning-con- 
ditional use-ordinances seek to regulate opera- 
tion of adult bookstores, the same definite and 
objective guidelines must be used for the issu- 
ance of permits as for the issuance of licenses 
for conduct protected by the First Amendment. 
U.S.C.A.Const. Amend. 1. 

Ebel v. City of Garden Grove, 176 Cal.Rptr. 

312, 120 Cal.App.3d 399. 


Cal.App. 6 Dist. 1986. Greenhouses con- 
stitute development, under the Coastal Act 
[West's Ann.Cal.Pub.Res.Code § 30000 et seq.], 
for which landowners must obtain requisite 
permits. 

Delucchi v. County of Santa Cruz, 225 Cal. 
Rptr. 43, 179 Cal.App.3d 814, review de- 
nied, appeal dismissed, certiorari denied 
107 S.Ct. 46, 479 U.S. 803, 93 L.Ed.2d 8. 
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385. —— Architectural and structural de- 
signs. 

Cal.App. 1 Dist. 1989. Negative declara- 
tion—that environmental impact report was not 
required for proposed building of homes on lots 
because there would be no substantial impact 
upon traffic, parking, or scenic views from oth- 
er residences or from open space—was consis- 
tent with administrative decision to deny re- 
quested permit because construction of houses 
would increase traffic, create parking problems, 
and have adverse visual effect in that large size 
of proposed dwelling was incapable with char- 
acter of neighborhood; environmental review 
process was not the same as permit approval 
process. 

Guinnane vy. San Francisco City Planning 

Com., 257 Cal.Rptr. 742, 209 Cal.App.3d 
732, review denied, certiorari denied 110 
S.Ct. 329, 493 U.S. 936, 107 L.Ed.2d 319. 


Cal.App. 2 Dist. 1998. California Coastal 
Commission, by designating any portion of lot 
as lying within zone where construction of a 
single-family residence would not require a 
coastal development permit, forfeited control 
and discretion to approve or disapprove con- 
struction on lot; therefore, commission lacked 
authority to prohibit grading on portion of lot 
which commission had determined to be an 
environmentally sensitive habitat area. West's 
Ann.Cal.Pub.Res.Code §§ 30610.1, 30610.2. 

Buckley v. California Coastal Com., 80 Cal. 

Rptr.2d 562, 68 Cal.App.4th 178, rehear- 
ing denied, and review denied, certiorari 
denied 120 S.Ct. 54, 528 U.S. 816, 145 
L.Ed.2d 47, rehearing denied 120 S.Ct. 
565, 528 U.S. 1038, 145 L.Ed.2d 440. 


Cal.App. 2 Dist. 1996. Under statute 
which permits local agencies to condition the 
issuance of conditional use permit to build sec- 
ond residential unit on property on requirement 
that applicant for permit be owner-occupant, 
city could require applicant for such permit and 
subsequent property owners to live on property; 
statute does not limit owner-occupant condition 
only to applicant for permit, since conditions on 
conditional use permits run with the land and 
limiting condition to applicant would not serve 
legislative intent to preserve character of exist- 
ing family neighborhoods by requiring owners 
to live on property. West’s Ann.Cal.Gov.Code 
§ 65852.2. 

Sounhein v. City of San Dimas, 55 Cal. 

Rptr.2d 290, 47 Cal.App.4th 1181, re- 
hearing denied. 


Cal.App. 2 Dist. 1994. Coastal Commis- 
sion could not deny application to build house 
on property subject to its jurisdiction, on 
grounds that county in which land was located 
might be prejudiced in obtaining certification by 
Commission of local coastal program (LCP) 
required before county could be entity to grant 


building permits in area; Commission had 
choice of either submitting application to coun- 
ty for indication whether proposal would con- 
form to requirements of uncertified LCP, or 
determining that county had abandoned its ef- 
forts to become entity to grant building permits 
and decide on its own whether to approve 
application. West's Ann.Cal.Pub.Res.Code 
§ 30600(a). 
Healing v. California Coastal Com., 27 Cal. 
Rptr.2d 758, 22 Cal.App.4th 1158, review 
denied. 


Cal.App. 2 Dist. 1993. City’s denial, pursu- 
ant to its general plan and conforming open 
space zoning, of school’s application for tenta- 
tive tract map providing for division of property 
into 17.2-acre parcel and 1.97—acre parcel did 
not compel school to sacrifice all economically 
viable uses of 1.97—acre area, and thus was not 
“taking”, even though 1.97-acre area could not 
be utilized for multiple family dwellings, city 
did not prohibit all reasonable use of property, 
which could be used for, inter alia, expansion of 
school’s classroom facilities. U.S.C.A. Const. 
Amend. 14. 

Ramona Convent of the Holy Names v. City 
of Alhambra, 26 Cal.Rptr.2d 140, 21 Cal. 
App.4th 10, rehearing denied, and review 
denied, certiorari denied 115 S.Ct. 315, 
SissUes 927,30) lek 2d 2m, 


City did not violate religious school’s right 
to free exercise of religion by denying school’s 
application for tentative tract map providing for 
lot split to divide property into two parcels 
which would allow sale of one parcel to pay for 
damage to main building sustained in earth- 
quake; portion that school sought to sell was 
merely portion of school’s undivided parcel, and 
city had no First Amendment obligation to re- 
zone portion of school’s property to ensure 
school’s solvency. U.S.C.A. Const.Amend. 1. 

Ramona Convent of the Holy Names v. City 

of Alhambra, 26 Cal.Rptr.2d 140, 21 Cal. 
App.4th 10, rehearing denied, and review 
denied, certiorari denied 115 S.Ct. 315, 
SSS) 927, 130m Edd 2707: 


Cal.App. 3 Dist. 2000. City could not use 
its design review ordinance to exclude prospec- 
tive tenant from proposed retail development 
project, on ground that tenant was nation-wide 
retail chain store; ordinance was limited to 
design review of commercial and multiple-fami- 
ly housing projects in order to eliminate adverse 
effects of poor or inappropriate exterior design 
of improvements. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


Neither state constitutional provision which 
gives cities power to make and enforce local 
ordinances and regulations not in conflict with 
general laws nor state Environmental Quality 
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Act required that city utilize its design review 
ordinance to exclude prospective tenant from 
proposed retail development project, on ground 
that tenant was nation-wide retail chain store; 
Act does not enlarge agency’s authority beyond 
scope of particular ordinance, and agency’s 
view of meaning and scope of its own ordinance 
is entitled to great weight unless it is clearly 
erroneous or unauthorized. West's Ann.Cal. 
Const. Art. 11, § 7; West's Ann.Cal.Pub.Res. 
Code § 21000 et seq. 

Friends of Davis v. City of Davis, 100 Cal. 

Rptr.2d 413, 83 Cal.App.4th 1004. 


Cal.App. 3 Dist. 1957. City of Chico plan- 
ning commission was authorized to establish its 
own requirements for furnishing of parking by 
telephone company in R-3 residential zone 
when company applied for permit to construct 
addition to its building. 

McLain v. Planning Commission of City of 

Chico, 319 P.2d 24, 156 Cal.App.2d 161. 


Cal.App. 4 Dist. 1998. Regulating develop- 
ment to promote and preserve the scenic and 
aesthetic character of the community is a sub- 
stantial and legitimate governmental interest, 
and a city may reject proposed developments if 
it determines the project would detract from 
this interest. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


The opinions of administrative board mem- 
bers, when based on personal observations of 
the neighborhood and the proposed develop- 
ment, can provide evidentiary support for a 
determination of aesthetic incompatibility of a 
project, precluding a design review permit. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


Testimony of neighbors and opinions of 
design review board members constituted sub- 
stantial evidence to support finding that home- 
owner's proposed development was inharmoni- 
ous with surrounding neighborhood, warranting 
denial of design review permit. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


Design review board's finding that pro- 
posed glass-paneled roof deck was not consis- 
tent with architectural style of existing struc- 
ture, warranting denial of design review permit, 
was supported by testimony of architect and 
board members. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


Since approval of application for permit to 
build two-story addition to existing single-family 
residence was conditioned on discretionary ap- 
proval by design review board of homeowner's 
design, homeowner was not entitled as a matter 
of right to the permit and did not have a 


protected property interest in it, as required to 
state substantive due process cause of action 
under § 1983 based on denial of permit. 
U.S.C.A. Const.Amend. 14; 42 U.S.C.A. § 1983. 
Breneric Associates v. City of Del Mar, 81 
Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


Homeowner's allegations, that design re- 
view board’s denial of permit lacked rational 
relationship to and did not substantially ad- 
vance legitimate public interest, alleged viola- 
tion of state law rather than federal constitu- 
tional right, and were insufficient to state 
substantive due process cause of action under 
§ 1983. U.S.C.A. Const.Amend. 14; 42 
WAS ate ss) ie Tesere 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


Since homeowner’s complaint showed that 
design review board’s denial of permit on aesth- 
etic grounds bore rational relationship to legiti- 
mate state objective, it did not allege facts 
sufficient to state § 1983 claim for denial of 
equal protection. U.S.C.A. Const.Amend. 14; 
42 U.S.C.A. § 1983. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


Cal.App. 4 Dist. 1992. “Granny flat’’ stat- 
ute which encouraged local governments to 
enact their own ordinances allowing and regu- 
lating ‘‘second units”’ in single-family and multi- 
family zones where they otherwise would be 
prohibited and providing that if local govern- 
ments did not enact such an ordinance, then 
they had to grant a conditional use permit for 
any second units which met requirements enu- 
merated in statute did not permit city to require 
applicants for second unit permits to give assur- 
ances of adequate parking. West's Ann.Cal. 
Gov.Code §§ 65852.2, 65852.2(a). 

Wilson v. City of Laguna Beach, 7 Cal. 
Rptr.2d 848, 6 Cal.App.4th 543, rehear- 
ing denied, modified, and review denied. 

386. —— Residential 
uses. 


C.A.9 (Cal.) 1985. Development plan pro- 
mulgated by regional planning agency created 
by interstate compact to monitor development 
of Lake Tahoe Basin, which allowed for build- 
ing of 87 single-family residences on land classi- 
fied in most sensitive capability classes, without 
any indication that construction of homes 
would meet required impervious cover thresh- 
old, was contrary to compact and could not 
stand. Act Dec. 19, 1980, Art. I et seq., 94 Stat. 
S233: 

People of State of Cal. ex rel. Van De Kamp 

v. Tahoe Regional Planning Agency, 766 
F.2d 1308. 


districts, particular 


Cal. 1982. Statutory amendment authoriz- 
ing some local regulation of mental health facil- 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—707 


ZONING & PLANNING ¢387 


For references to other topics, see Descriptive-Word Index 


ity serving more than six residents did not 
permit the exclusion of regulation of facilities 
serving the mentally ill from areas which other- 
wise allowed treatment of the physically ill or 
handicapped, even if only by conditional permit. 
West's Ann.Welf. & Inst.Code § 5120. 
City of Torrance v. Transitional Living Cen- 
ters for Los Angeles, Inc., 638 P.2d 1304, 
179 Cal.Rptr. 907, 30 Cal.3d 516. 


Cal. 1963. Landowner who purchased 
land in residence district zoned for one-family 
dwellings with full knowledge of unusual topog- 
raphy of land, was not entitled to construct 
apartment building thereon because of unusual 
topography. 

Hamer v. Town of Ross, 382 P.2d 375, 31 

Cal.Rptr. 335, 59 Cal.2d 776. 


Landowner was not entitled to construct 
apartment building in residence district zoned 
for one-family dwellings merely because con- 
struction of apartment building would not work 
specific depreciating effect on property values 
of neighborhood. 

Hamer v. Town of Ross, 382 P.2d 375, 31 

Cal.Rptr. 335, 59 Cal.2d 776. 


Cal.App. 2 Dist. 1987. Denial of building 
permit upon findings that homeowners’ pro- 
posed addition would significantly impair 
neighbors’ view, and that homeowners had 
failed to mitigate impact on existing views 
through design alterations, was sufficiently sup- 
ported by graphs and photographs indicating 
view from impacted properties and extent that 
proposal would affect that view, and testimony 
of neighbors that their views from their resi- 
dences would be affected by proposed addition. 

Ross v. City of Rolling Hills Estates, 238 

Cal.Rptr. 561, 192 Cal.App.3d 370, re- 
view denied, appeal dismissed 108 S.Ct. 
497, 484 U.S. 983, 98 L.Ed.2d 496. 


Cal.App. 2 Dist. 1971. City planning com- 
mission which acted to approve application of 
city, through its department of airports, for 
conditional use permit authorizing construction 
of airplane hangars and other commercial 
buildings on residentially zoned land prior to 
adoption of land use plan covering property in 
question but pursuant to provisions of “general 
welfare standard’’ municipal code section did 
not exceed jurisdiction with which it was vested 
on theory that it acted without proper guide- 
lines and standards. West's Ann.Code Civ.Proc. 
§ 1094.5(b). 

Mitcheltree v. City of Los Angeles, 95 Cal. 

Rptr. 76, 17 Cal.App.3d 791. 


Atty.Gen. 1978. The term “similar dwell- 
ings” contained in Welfare and Inst. Code 
§ 5116, relating to conditional use permits for 
family care homes, group homes, or foster 
homes in residential zones, does not refer only 


to other family care homes, group homes or 
foster homes located in the same zone, but 
rather it refers to all residential dwellings locat- 
ed in that zone. 

CV 78-108, 61 Op.Atty.Gen. 490. 


Atty.Gen. 1978. The term “residents” con- 
tained in the phrase “necessary to protect the 
health and safety of the residents’’ found in 
Welfare and Inst. Code § 5116, relating to 
conditional use permits for family care home, 
group homes, or foster homes in residential 
zones, is limited in application to the residents 
of a family care home, group home or foster 
home. 

CV 78-108, 61 Op.Atty.Gen. 490. 


€=387. —— Amusements and restaurants. 


C.A.9 (Cal.) 1990. City’s refusal to remove 
age restriction in zoning conditional use permit 
which prohibited service of people 18 to 20 
years old at location of entertainment and res- 
taurant business did not violate business own- 
er's First Amendment right to associate with 
members of particular age group, i.e., those 18 
to 20 years old; such association qualified nei- 
ther as form of “intimate association’”’ nor as 
form of “expressive association.” U.S.C.A. 
Const.Amend. 1. 

Conti v. City of Fremont, 919 F.2d 1385. 


City’s refusal to remove age restriction in 
zoning conditional use permit which prohibited 
service of people 18 to 20 years old at location 
of entertainment and restaurant business was 
rationally related to city’s legitimate interest in 
ending increased traffic and crime problems 
which resulted from operating business without 
regard to restrictions. U.S.C.A. Const.Amend. 
14. 

Conti v. City of Fremont, 919 F.2d 1385. 


Age restriction in zoning conditional use 
permit which prohibited service of people 18 to 
20 years old at location of entertainment and 
restaurant business did not constitute uncom- 
pensated taking of property in violation of Fifth 
Amendment; age restriction did not deprive 
owner of all economically viable uses of his 
leasehold, or, if it did, owner failed to produce 
evidence of such total deprivation. U.S.C.A. 
Const.Amend. 5. 

Conti v. City of Fremont, 919 F.2d 1385. 


C.D.Cal. 1995. If city adopts permitting 
system which purports to allow adult businesses 
to operate in certain locations, city must have 
legitimate reason if it denies conditional use 
permit (CUP) to an applicant who seeks to open 
an adult cabaret in location zoned for such use. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


Findings articulated in second report issued 
by city’s planning and building director recom- 
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mending that issuance of conditional use permit 
(CUP) to owner of adult cabaret be denied were 
motivated by desire to prevent topless bar from 
opening anywhere in city rather than being 
based upon an objective application of criteria 
set forth in municipal code in case in which just 
one month prior to second report, director had 


issued report with significantly different find-- 


ings and conclusions and a recommendation 
that CUP be granted. 
Santa Fe Springs Realty Corp. v. City of 
Westminster, 906 F.Supp. 1341. 


Although city council’s previous findings in 
earlier application for conditional use permit 
(CUP) to operate adult cabaret were not binding 
in subsequent application for CUP to operate 
cabaret, they were relevant for determining 
whether reasons articulated by city council for 
denying subsequent application were pretextual. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


City council abused its discretion by deny- 
ing owner’s conditional use permit (CUP) appli- 
cation to operate adult cabaret; city council 
applied improper criteria and articulated pre- 
textual reasons for denial of CUP application, 
findings articulated in report by city’s planning 
and building director recommending denial of 
CUP application were motivated by desire to 
prevent topless bar from opening in city rather 
than being based on objective application of 
criteria set forth in municipal code, and adult 
cabaret was in location zoned for use as adult 
business. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


City’s denial of owner’s application for con- 
ditional use permit (CUP) to operate adult caba- 
ret impinged upon owner’s First Amendment 
rights since form of topless dancing presented 
by owner was protected by First Amendment, 
and city council abused its discretion in denying 
CUP. U.S.C.A. Const.Amend. 1. 

Santa Fe Springs Realty. Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


N.D.Cal. 1980. As it appeared from face of 
complaint that use in question was prohibited 
by all three governing ordinances as a matter of 
law, it could not be said that denial of permit to 
theater owner for use that admittedly conflicted 
with existing zoning ordinances and with the 
city’s amended redevelopment plan lacked any 
rational justification or was totally arbitrary, 
and thus theater owner was not denied equal 
protection. U.S.C.A.Const. Amend. 14. 

Contra Costa Theatre, Inc. v. City of Con- 

cord, 511 F.Supp. 87, affirmed 686 F.2d 
798, certiorari’ denied 1103) S/Cty 1777, 
460 U.S. 1085, 76 L.Ed.2d 349. 


Cal.App. 2 Dist. 2000. Substantial — evi- 
dence supported city council’s denial of request 
for conditional use permit (CUP) allowing ex- 
pansion of billiard parlor, and sale of alcoholic 
beverages at parlor, on basis that grant of CUP 
would not be compatible with the public inter- 
est, or with existing neighborhood land use; city 
planning commission staff had recommended 
denial of CUP, in part because allowing service 
of alcohol would be incompatible with sur- 
rounding businesses given past history of inci- 
dents. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 3 Dist. 1992. Any inconsistency 
between city’s sports complex project and coun- 
ty general plan did not vitiate city’s approval of 
the _ project. West's Ann.Cal.Gov.Code 
§ 65402(b). 

Lawler v. City of Redding, 9 Cal.Rptr.2d 

392, 7 Cal.App.4th 778, opinion modified. 


Cal.App. 3 Dist. 1956. Granting of use 
permit to corporation, which desired to con- 
struct a clubhouse and swimming pool and 
whose activities were to be private and noncom- 
mercial and which proposed to landscape the 
property and provide ample parking, was in 
accordance with county zoning ordinance pro- 
vision allowing granting of use permits for pub- 
lic stables, riding academies, miniature golf 
courses and ranges, or similar semicommercial- 
recreational uses. 

Schumm v. Board of Sup’rs of San Joaquin 

County, 295 P.2d 934, 140 Cal.App.2d 
874. 


Cal.App. 4 Dist. 1999. Permit to operate 
adult cabaret in industrial section of city could 
not constitutionally be denied, under zoning 
ordinance prohibiting adult businesses within 
400 feet of a residential zone, based on fact that 
property lay within 400 feet of sliver-thin 
wedged shaped vacant lot immediately adjacent 
to freeway on which it was theoretically possi- 
ble to build a single residence; there was no 
reasonable probability that cabaret would 
threaten quality of life of any nearby resident, 
and therefore ordinance as applied was not a 
reasonable ‘“‘time, place, and manner”’ regula- 
tion of expression. U.S.C.A. Const.Amend. 1. 

Gammoh v. City of Anaheim, 86 Cal. 

Rptr.2d 194, 73 Cal.App.4th 186, as mod- 
ified on denial of rehearing, and review 
denied. 


Cal.App. 4 Dist. 1980. Imposition of park- 
ing regulations as a condition to granting appli- 
cation by petitioner to construct restaurant in 
order to provide adequate parking for custom- 
ers using restaurant was within power of the 
Coastal Commission and, given need for more 
parking in area in fact that other restaurants 
had not satisfied need for parking with amount 
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of parking area required of them, was neither 
unreasonable nor arbitrary and did not contra- 
vene principles of due process or equal protec- 
tion. U.S.C.A.Const. Amend. 14. 
Liberty v. California Coastal Com., 170 Cal. 
Rptr. 247, 113 Cal.App.3d 491. 


Condition imposed by the Coastal Commis- 
sion in granting application of petitioner for 
permit to demolish an existing structure in a 
recreational area and erect a restaurant in its 
place and which operated to require petitioner 
to dedicate property for free public parking 
until 5:00 p. m. daily was unreasonable and 
unfair in that it imposed a burden on petitioner 
to an extent beyond his own use and shifted 
government's burden unfairly to a private party. 
U.S.C.A.Const. Amend. 14. 

Liberty v. California Coastal Com., 170 Cal. 

Rptr. 247, 113 Cal.App.3d 491. 


Cal.App. 4 Dist. 1980. For purposes of 
California’s Coastal Act sections requiring ob- 
taining of coastal development permit before 
undertaking a “development,” which is defined 
as any ‘change in density or intensity of use of 
land,” applicant’s narrow construction of term 
“development” to embrace only increases in 
square footage of use placed undue emphasis on 
shear quantitative measures irrespective of qua- 
litative changes in use, and thus coast regional 
commission properly looked beyond mere re- 
duction in floor space to actual effect of intensi- 
fied use resulting from increase automobile and 
pedestrian traffic which might be generated by 
applicant’s project to remodel his commercial 
building to replace present second floor storage 
area with restaurant. West's Ann.Public Re- 
sources Code, §§ 30001.5, 30106, 30333. 

Stanson v. San Diego Coast Regional Com., 

161 Cal.Rptr. 392, 101 Cal.App.3d 38. 


In proceeding on landowner’s application 
for coastal development permit for remodeling 
of landowner’s commercial building to change 
present second floor storage area into restau- 
rant, coast regional commission properly con- 
sidered cumulative environmental impact of fu- 
ture restaurants which might be built, since 
policy of California's Coastal Act of coastal 
preservation required commission to consider 
cumulative impacts before granting approval of 
landowner’s project. West's Ann.Public Re- 
sources Code, §§ 30000 et seq., 30001.5. 

Stanson v. San Diego Coast Regional Com., 

161 Cal.Rptr. 392, 101 Cal.App.3d 38. 


€=388, —— Churches, schools, clubs and other 
institutions. 


Cal.App. 1 Dist. 1995. Under both applica- 
ble ordinance and case law, county was not 
required to consider evidence of purported vio- 
lations of original conditional use permit pursu- 
ant to which applicant operated addiction treat- 


ment facility for adult residents in determining 
whether to grant application for permit to add 
youth facility; ordinance, requiring specified 
findings before conditional use permit was is- 
sued, did not require finding that applicant had 
not violated terms of previously issued condi- 
tional use permit, and while county could re- 
voke existing permit for adult facility if permit 
were violated, such violations were unrelated to 
application for permit to add youth facility. 
Contra Costa County, Cal., Code § 26-2.2008. 
Baird v. County of Contra Costa, 38 Cal. 
Rptr.2d 93, 31 Cal.App.4th 1265, 32 Cal. 
App.4th 1464, as modified. 


Cal.App. 1 Dist. 1991. Church is to be 
treated like any nonsectarian enterprise when 
determining extent of its compliance with zon- 
ing legislation; church is entitled to no prefer- 
ence and subject to no adverse discrimination. 
U.S.C.A. Const.Amend. 1.; West's Ann.Cal. 
Const. Art. 1, § 4; Art. 16, § 5. 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Public entity can, consistent with respecting 
free exercise rights, require that church obtain 
use permit prior to locating in residential zone. 
U.S.C.A. Const.Amend. 1. 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Conditions of use permit which required 
neighborhood synagogue inter alia, to, maintain 
weekly attendance log, conduct celebratory 
functions for benefit of sustaining members, and 
restrict outdoor activities did not amount to 
excessive entanglement; conditions were con- 
cerned with mundane matters such as numbers, 
hours, location, and place restrictions, informal 
spot checks could be used to ensure compliance 
with conditions, use permit could be cancelled 
if entanglement proved substantial, and county 
was not required to define religious content. 
U.S.C.A. Const.Amend. 1; West's Ann.Cal. 
Const. Art. ips 4 Artell6, o>: 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Finding that synagogue had neighborhood 
serving use was supported by substantial evi- 
dence, for purposes of determining whether 
grant of conditional use permit resulted in ex- 
cessive entanglement, where primary users of 
facility were 18 families who resided within 
walking distance, synagogue anticipated that 
these families would provide majority of atten- 
dees, and monitoring of compliance with use 
permit included weekly log which noted point 
of origin of attendees. U.S.C.A. Const.Amend. 
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1; West’s Ann.Cal. Const. Art. 1, § 4; Art. 16, 
§ 5. 
Lucas Valley Homeowners Assn. v. County 
of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Substantial evidence supported finding that 
approval of conditional use permit for neighbor- 
hood synagogue would not result in significant 
parking problems where maximum number of 
off-street parking spaces which were required 
was 21 based on square footage of building, at 
least 64 on-street spaces existed in immediate 
vicinity, on-street spaces were not located in 
front of adjacent homes, majority of attendees 
were expected to walk to synagogue, condition- 
al use permit required that attendees not park 
directly in front of single-family homes, and 
small number of people were expected to attend 
regularly scheduled programs. U.S.C.A. Const. 
Amend. 1; West's Ann.Cal. Const. Art. 1, § 4; 
Art. 16, § 5. 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Substantial evidence supported finding that 
proposed use of single-family home as neighbor- 
hood synagogue would not detrimentally affect 
neighborhood because of traffic, even though 
county engineer estimated that proposed use 
would generate three to six times the number of 
trips per year of a single family, where estimate 
did not consider that majority of attendees lived 
within walking distance, that carpooling would 
be encouraged, and estimate assumed full at- 
tendance at all daily and special events. 
U.S.C.A. Const.Amend. 1; West's Ann.Cal. 
GonsteArtelpscr4Artllonse5s 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Substantial evidence supported finding that 
no detrimental noise impact would occur from 
conditional use permit granted to neighborhood 
synagogue within residential neighborhood, 
even though use may produce more noise than 
expected from typical single-family use, where 
additional noise would not cause general noise 
environment to increase, frequency and number 
of outdoor functions was limited, amplified mu- 
sic was prohibited, hours during which outdoor 
activity could occur were limited and only six 
children were permitted outside at any one time 
during children-specific activities. U.S.C.A. 
Const.Amend. 1; West's Ann. Cal.Const. Art. 1, 
§ 4; Art. 16,8 5. 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Substantial evidence supported finding that 
property values would not decrease due to con- 
ditional use permit granted to neighborhood 


synagogue in residential neighborhood, even 
though generalized complaints were made by 
nearby homeowners, where complainants were 
not qualified to render expert opinions, did not 
recite any specific experience caused by pres- 
ence of church in R-1 zone, did not take into 
account effect of nearby school and community 
center on property values, and complaints ap- 
plied only to adjacent properties but not to 
community at large. U.S.C.A. Const.Amend. 1; 
West’s Ann.Cal. Const. Art. 1, 8 4; Art. 16, § 5. 
Lucas Valley Homeowners Assn. v. County 
of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Finding that special circumstances justified 
variance from off-street parking restriction for 
neighborhood synagogue which sought condi- 
tional use permit was not abuse of discretion 
where actual need for on-site spaces were re- 
duced because most regular attendees would 
walk rather than drive, 64 nearby parking 
spaces were available on first-come, first-served 
basis, and installation of additional on-site park- 
ing spaces was impracticable. U.S.C.A. Const. 
Amend. 1; West’s Ann.Cal. Const. Art. 1, § 4; 
Art. 16, § 5. 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Neighborhood synagogue had substantial 
rights to use home for religious purposes, even 
though it purchased property knowing it had to 
qualify for conditional use permit, where pro- 
posed use would not be detrimental or injurious 
to neighborhood. U.S.C.A. Const.Amend. 1; 
West's Ann.Cal. Const. Art. 1, 8 4; Art. 16, § 5. 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


County was not required to consider future 
expansion of neighborhood synagogue before 
making negative declaration of environmental 
impact in connection with synagogue’s applica- 
tion to convert single-family residence where 
synagogue submitted and agreed to project with 
static congregation and any expansion plans 
remained subject to initial environmental re- 
view. 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Board of Supervisors properly decided to 
forego further environmental review of condi- 
tional use permit application by neighborhood 
synagogue in favor of adopting negative decla- 
ration where there was no credible evidence 
that use would generate substantial adverse 
effect; synagogue would generate no more traf- 
fic than three single-family homes; membership 
was comprised of local residents who were 
expected to walk to regular services, was locat- 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—711 


ZONING & PLANNING ¢=388 


For references to other topics, see Descriptive-Word Index 


ed in immediate vicinity of 64 unclaimed park- 
ing spaces, and synagogue agreed to consider 
providing shuttle service for children and to 
encourage carpooling. U.S.C.A. Const.Amend. 
1; West's Ann.Cal. Const. Art. 1, § 4; Art. 16, 
3:5. 
Lucas Valley Homeowners Assn. v. County 
of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Cal.App. 1 Dist. 1971. Where school dis- 
trict selected site for continuation high school 
only after it had evaluated several alternative 
sites and had considered location, traffic condi- 
tions, etc., representatives of district had met 
with city’s architectural control committee and 
reached an amicable compromise with regard 
to conditions imposed by planning commission, 
following city’s denial of use permit district held 
meeting for purpose of hearing from those op- 
posed to construction and city council’s flat 
prohibition on construction was not shown to 
have been based on anything other than a 
blanket disapproval of concept of continuation 
high school, the district's adoption of resolution 
to exempt itself from zoning ordinance require- 
ment of use permit to construct public school in 
residential area could not be found to be either 
arbitrary or capricious. West's Ann.Gov.Code, 
§§ 53090-53095. 

City of Santa Clara v. Santa Clara Unified 

Scie Dist, 99 Cal Rpm: 2129822 ‘Cal: 
App.3d 152. 


Statute, to effect, that school districts need 
not comply with a city or county zoning ordi- 
nance unless it makes provision for the location 
of public schools did not exempt public school 
district from requirement of city zoning ordi- 
nance that use permit be obtained before a 
public school may be constructed in a residen- 
tial zone, on theory that zoning ordinance did 
not provide for location of public schools. 
West's Ann.Gov.Code, §§ 53090-53095. 

City of Santa Clara v. Santa Clara Unified 

Sch. Dist., 99 Cal.Rptr. 212, 22 Cal. 
App.3d 152. 


Requirement of city zoning ordinance that 
use permit be obtained before a public school 
may be constructed in a residential zone does 
not give the city unlimited discretion to exclude 
public schools. 

City of Santa Clara v. Santa Clara Unified 

Sch. Dist., 99 Cal.Rptr. 212, 22 Cal. 
App.3d 152. 


Where city’s zoning ordinance contained a 
general welfare standard which furnished crite- 
ria for determining whether to issue use permit 
to construct public school in residential zone, 
ordinance met requirements of due process and 


did not authorize unbridled or arbitrary denial 
of a use permit. 
City of Santa Clara v. Santa Clara Unified 
Sch. Dist.,, 99 Cal.Rptr. 212, 22 Call. 
App.3d 152. 


Cal.App. 1 Dist. 1959. In proceeding for a 
writ of mandate to compel the issuance of a use 
permit in order to build a church pursuant to 
city’s zoning ordinances where the petitioners 
complied with the off-street parking require- 
ments of the ordinance and the only other 
requirements in the ordinance related to the 
public health and general welfare of the neigh- 
borhood, action of the city counsel in denying a 
permit was arbitrary and capricious. 

Redwood City Co. of Jehovah’s Witnesses v. 

City of Menlo Park, 335 P.2d 195, 167 
Cal.App.2d 686. 


Cal.App. 2 Dist. 1990. In the absence of 
showing that city considered nature of patients 
to be served as impacting on public safety when 
granting or denying special use permits to hos- 
pital, city could not consider that factor in 
determining whether to grant or deny special 
use permit for psychiatric care center; to do so 
would constitute discrimination against psychi- 
atric patients in violation of statute. West's 
Ann.Cal.Welf. & Inst.Code § 5120. 

Centinela Hospital Assn. v. City of Ingle- 

wood, 275 Cal.Rptr. 901, 225 Cal.App.3d 
1586, review denied. 


Cal.App. 2 Dist. 1970. | Conditional use 
permit which allowed church parking facilities 
in R3 zone to serve church located in another 
zone was not contrary to Los Angeles Municipal 
Code. 

Stoddard v. Edelman, 84 Cal.Rptr. 443, 4 

Cal.App.3d 544. 


Cal.App. 2 Dist. 1960. Where church own- 
ing residentially zoned property applied for 
building permit for erection of rectory and per- 
mit was granted on condition that a certain 
portion of adjacent church property be dedicat- 
ed for parking and church dedicated portion of 
property as parking area by way of deed and 
permit was issued for construction of 5-foot 
wall to separate parcels in accordance with city 
ordinance, building inspector in simultaneously 
issuing permit for erection of rectory was within 
his authority and such issuance was in every 
way valid and binding upon city which contend- 
ed that parking area construction had to be 
completed before issuance of building permit 
for erection of rectory. 

City of San Marino v. Roman Catholic 

Archbishop of Los Angeles, 4 Cal.Rptr. 
547, 180 Cal.App.2d 657, certiorari de- 
Miedwisls Beth 2/4) SO4U as, W909), 5 
L.Ed.2d 224. 
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Cal.App. 3 Dist. 1956. Granting of use 
permit to corporation, which desired to con- 
struct a clubhouse and swimming pool and 
whose activities were to be private and noncom- 
mercial and which proposed to landscape the 
property and provide ample parking, was in 
accordance with county zoning ordinance pro- 
vision allowing granting of use permits for pub- 
lic stables, riding academies, miniature golf 
courses and ranges, or similar semicommercial- 
recreational uses. 

Schumm v. Board of Sup’rs of San Joaquin 

County, 295 P.2d 934, 140 Cal.App.2d 
874. 


Cal.App. 4 Dist. 1988. County board of su- 
pervisors’ approval of medical resource and 
laboratory complex project was in compliance 
with resource/open space park designation of 
county’s general plan, where site was 100 acres 
in size, project would utilize only 7.6% of its 
100 acres, considerably less than 20% site cov- 
erage allowed, and rest of land was to be 
maintained in its natural open state. 

Fund for Environmental Defense v. County 

of Orange, 252 Cal.Rptr. 79, 204 Cal. 
App.3d 1538. 


Cal.App. 4 Dist. 1959. Determination as to 
whether applicant for permit to erect church in 
residential zone had complied with require- 
ments of ordinance or had substantially com- 
plied therewith was matter addressed to plan- 
ning commission and to city council, and where 
there was evidence offered both ways, it was 
within their discretion to deny application. 

Garden Grove Congregation of Jehovah's 

Witnesses v. City of Garden Grove, 1 
Cal.Rptr. 65, 176 Cal.App.2d 136. 


That there were a number of churches in 
area, and that there was a school and athletic 
field in immediate vicinity, were elements 
which should have been considered in deter- 
mining whether to grant application for permit 
to erect church in residential zone; and those 
were also elements which it would be proper to 
consider in an appropriate action to determine 
whether ordinance itself contained arbitrary, 
unreasonable or discriminatory provisions as 
applied to church property; but such consider- 
ations were not before court in proceeding for 
writ of mandamus to compel issuance of permit. 

Garden Grove Congregation of Jehovah's 

Witnesses v. City of Garden Grove, | 
Cal.Rptr. 65, 176 Cal.App.2d 136. 


389. —— Industrial uses. 


Cal.App. 1 Dist. 1956. Under County of 
Contra Costa zoning ordinance and subdivision 
ordinance, grant of a land use permit to autho- 
rize use of industrial land for residential pur- 
poses is a discretionary, not a ministerial act. 


West’s Ann.Gov.Code, §§ 65460, 65464, 65600; 
West’s Ann.Bus. & Prof.Code, § 11500 et seq. 
Roney v. Board of Sup’rs of Contra Costa 
County, 292 P.2d 529, 138 Cal.App.2d 

740. 


<=390. —— Minerals, sand and gravel. 


Cal.App. 1 Dist. 1987. Gravel excavator 
could not be compelled to obtain use permit to 
continue lawful gravel mining operations exist- 
ing at time zoning ordinance was passed; prop- 
erty owner has vested right to continue lawful 
uses of property and is not required to obtain 
special use permit in order to continue lawful 
preexisting uses. 

City of Ukiah v. County of Mendocino, 241 

Cal.Rptr. 585, 196 Cal.App.3d 47, review 
denied. 


Cal.App. 2 Dist. 1955. Where application 
under county zoning ordinance for special per- 
mit to operate rock quarry and crushing plant, 
sand and gravel pit, and asphalt plant upon 
land was made, and products of pit, quarry, and 
plant would be hauled by trucks around a 
narrow dusty road in front of a_ school, 
churches, and protestants’ property two miles 
away, owner of land was entitled to put proper- 
ty to beneficial use despite feared nuisance. 

Cohn v. County Bd. of Sup’rs of Los Ange- 

les County, 286 P.2d 836, 135 Cal.App.2d 
180. 


S391. Multiple dwellings, lodgings and 


trailer parks. 


C.A.9 (Cal.) 1997. City’s denial of condi- 
tional use permit to construct complex to house 
up to 15 physically disabled elderly adults and 
also serve as adult day-care center in single- 
family residential area survived rational basis 
scrutiny, for purposes of equal protection and 
due process challenges; permit denial was ra- 
tionally related to achieving city’s zoning goals, 
and applicant failed to substantiate allegation 
that city would have granted permit to another, 
nondisabled group. U.S.C.A. Const.Amend. 14. 

Gamble v. City of Escondido, 104 F.3d 300. 


Cal.App. 1 Dist. 1978. In proceeding on 
landowners’ building permit application to le- 
galize their building as a two-family dwelling, 
Board of Permit Appeals’ findings that there 
was substantial compliance, that property con- 
formed to code and that technical failure of 
landowners to ask for permit earlier constituted 
insufficient reason to deny them relief was an 
exercise of judicial discretion in applying princi- 
ple of substantial compliance which was not an 
act in excess of jurisdiction, even though city 
and county contended that lack of jurisdiction 
was shown because permit of occupancy, ap- 
plied for in 1967, could not be issued within two 
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years of 1960 and that Board had no authority 
to amend code by extending period. 
City and County of San Francisco v. Pacel- 

lo, 149 Cal.Rptr. 705, 85 Cal.App.3d 637. 


Cal.App. 1 Dist. 1973. Zoning agencies, 
which granted permit for construction of a 
highrise hotel, were not required to follow pro- 
posed urban design plan as a standard. 

San Francisco Planning etc. Assn. v. Cen- 

tral Permit Bureau, 106 Cal.Rptr. 670, 30 
Cal.App.3d 920. 


Cal.App. 1 Dist. 1965. Trailer camp was 
not similar to a retail or wholesale store, nor to 
a storage or service establishment, nor to an 
industrial or manufacturing use permitted in 
zone in question so that determination of plan- 
ning commission to permit a trailer camp or 
trailer court in such zone was null and void, 
and building inspector was justified in refusing 
to issue requested building permit. 

Plum v. City of Healdsburg, 46 Cal.Rptr. 

827, 237 Cal.App.2d 308. 


Cal.App. 2 Dist. 1969. Variance and con- 
ditional use permit enabling property owner, 
which for many years had operated a cottage- 
type hotel as a nonconforming prezoning use, to 
construct an 88-foot addition to hotel building 
was improperly granted on grounds that restric- 
tion of expansion to more little cottages would 
cause special deprivation to owner, promote 
inefficiency and economic waste in proper uti- 
lization of property and unnecessarily destroy 
scenic values and that hotel was asset to com- 
munity. 

Hamilton v. Board of Sup’rs of Santa Bar- 

bara County, 75 Cal.Rptr. 106, 269 Cal. 
App.2d 64. 


Cal.App. 2 Dist. 1963. City authorities did 
not go beyond their authority in permitting 
housing project as conditional use in other than 
slum area and without federal aid under zoning 
ordinance. 

Case v. City of Los Angeles, 32 Cal.Rptr. 

271, 218 Cal.App.2d 36. 


Cal.App. 3 Dist. 1975. | Where property 
proposed for mobile home park had been zoned 
for light industrial use since 1956, no discre- 
tionary use permit or variance was needed at 
the municipal level under the California Envi- 
ronmental Quality Act; only city building per- 
mit was needed. West's Ann.Public Resources 
Code, §§ 21000 et seq., 21065, 21065(c), 21080, 
21169: West's Ann.Health & Safety Code, 
§§ 18200 et seq., 18300, 18400. 

People v. Department of Housing & Com- 

munity Dev., 119 Cal.Rptr. 266, 45 Gall 
App.3d 185. 


Cal.App. 3 Dist. 1970. Under statute, city 
retained its right to enforce its local zoning and 
land use regulations with respect to mobile 


home parks even though it had not assumed 
responsibility for enforcement of the Mobile- 
home Parks Act and, therefore, city council’s 
jurisdiction over city planning commission's 
grant of a special use permit allowing establish- 
ment of mobile home park was not limited to a 
determination of whether the use complied with 
the zoning ordinance. West's Ann.Health & 
Safety Code, §§ 18200 et seq., 18207, 18300. 

Lagrutta v. City Council, 96 Cal.Rptr. 627, 

9 Cal.App.3d 890. 


Cal.App. 4 Dist. 1994. Evidence supported 
city council's denial of conditional use permit 
for two story accessory apartment proposed to 
be built in low density residential neighbor- 
hood; there was ample evidence of community 
concern with impact of residential second rental 
unit on general aesthetic character of neighbor- 
hood, as well as on protection of property 
values and privacy concerns. 

Harris v. City of Costa Mesa, 31 Cal.Rptr.2d 

1, 25 Cal.App.4th 963. 


Cal.App. 4 Dist. 1974. Where county zon- 
ing ordinance provided that planned residential 
development was permitted in a restricted com- 
mercial zone under a conditional use permit, 
rezoning was not required to permit landowner 
to construct multiple-residential development in 
commercial zone; a conditional use permit 
would suffice. 

Concerned Citizens of Palm Desert, Inc. v. 

Board of Supervisors, 113 Cal.Rptr. 328, 
38 Cal.App.3d 257. 


392-393. For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 


C394, Particular prior uses. 


Cal.App. 1 Dist. 1987. Lawful gravel min- 
ing operations, which predated zoning ordi- 
nance, were not nonconforming uses, and thus, 
gravel excavator had vested right to continue its 
existing gravel mining operations and was not 
subject to use permit requirement for that pur- 
pose; gravel mining operations did not violate 
zoning ordinance in that ordinance permitted 
all lawful uses as matter of right and only 
required use permit for establishment of new 
commercial excavation activities. 

City of Ukiah v. County of Mendocino, 241 

Cal.Rptr. 585, 196 Cal.App.3d 47, review 
denied. 


Cal.App. 1 Dist. 1987. Landowner, which 
operated service station that was legal noncon- 
forming use in zoning district for grocery stores, 
added permanency to nonconforming use when 
it converted part of station into grocery store for 
economic reasons, continued to maintain non- 
conforming use, and, therefore, was not entitled 
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to permit for permitted use of real property 
under zoning ordinance. 
Sabek, Inc. v. County of Sonoma, 235 Cal. 
Rptr. 350, 190 Cal.App.3d 163, review 
denied. 


Cal.App. 2 Dist. 1999. County's approval 
of asphalt batch plant as part of modified condi- 
tional use permit to expand existing mining 
operation was not improper, although general 
plan for the area in question purportedly did 
not allow manufacturing; county ordinance per- 
mitted uses customarily incidental to mining, 
including concrete manufacturing which made 
use of on-site materials. 

Fairview Neighbors v. County of Ventura, 

82 Cal.Rptr.2d 436, 70 Cal.App.4th 238, 
as modified, and review denied. 


(B) AUTOMOBILE SERVICE, GARAGES 
AND PARKING LOTS. 


For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 


411-412. 


Library references 
C.J.S. Zoning and Land Planning. 


413. Power to grant. 


Library references 
C.J.S. Zoning and Land Planning § 202. 


Cal.App. 1 Dist. 1993. Addition of lan- 
guage, ‘where new dwelling units are created,” 
to existing zoning ordinance providing that 
planning commission may, by conditional use 
permit, reduce off-street parking requirement to 
no fewer than one and one-half spaces per 
dwelling unit upon making finding that existing 
on-street parking is sufficient to justify reduc- 
tion, was in accordance with voters’ mandate 
under initiative, pursuant to which another or- 
dinance was amended to increase residential 
off-street parking requirements from one space 
per unit to two spaces per unit, and which 
applied to new residential units only. 

Flavell v. City of Albany, 25 Cal.Rptr.2d 21, 

19 Cal.App.4th 1846. 


414. Right to permit and discretion. 


Library references 
C.J.S. Zoning and Land Planning § 202. 


414.1. —— In general. 


Cal. 1962. Decision of municipal body to 
grant or deny building variance will not be 
disturbed by courts, in absence of showing of 
abuse of discretion. 

Siller v. Board of Sup’rs of City and County 

of San Francisco, 375 P.2d 41, 25 Cal. 
Rptr. 73, 58 Cal.2d 479. 


¢=415. —— Change of regulations as affecting 
right. 


Cal.App. 1 Dist. 1964. Automatic expira- 
tion of zoning ordinance, as amended, pursuant 
to statute had no effect on right of property 
owners who sought land use and building per- 
mits for construction of service station before 
zoning ordinance of city expired. West’s Ann. 
Gov.Code, § 65806. 

Anderson v. City Council of City of Pleasant 

Hill, 40 Cal.Rptr. 41, 229 Cal.App.2d 79. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 
Library references 

C.J.S. Zoning and Land Planning. 


416-416.1. 


€=416. Grounds for grant or denial in general. 
<=417. —— Automobile service. 


Cal.App. 1 Dist. 1971. Denial of use per- 
mit to construct automobile service station in 
highway service district on ground that service 
station did not conform to the objectives of 
master plan, one of which was to strengthen 
and promote development through stability and 
balance, was not arbitrary or capricious even 
though parcel for the proposed service station 
met minimum width and area requirements set 
forth in zoning ordinance. 

Van Sicklen v. Browne, 92 Cal.Rptr. 786, 

15 Cal.App.3d 122. 


City could deny use permit to construct 
automobile service station in highway service 
district on ground that approval would create 
further proliferation of type of land use in 
neighborhood adequately served by service sta- 
tions located more logically at major intersec- 
tion even if denial had an indirect impact upon 
economic competition. West's Ann.Gov.Code, 
§ 65850(c). 

Van Sicklen v. Browne, 92 Cal.Rptr. 786, 

15 Cal.App.3d 122. 


Cal.App. 1 Dist. 1964. City planning di- 
rector acted reasonably in refusing to endorse 
building permit application, which specifically 
provided that permit did not include construc- 
tion within public right of way, until director 
had opportunity to see if county authorities had 
consented to proposed encroachment of service 
station driveway into county right of way as 
shown on submitted plot plan. 

Anderson v. City Council of City of Pleasant 

Hill, 40 Cal.Rptr. 41, 229 Cal.App.2d 79. 


Property owners whose plot plan for pro- 
posed service station showed on its face that 
gasoline pump islands, light standards, and 
signs would be located so as to require issuance 
of variance under applicable setback require- 
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ments of city were not entitled to issuance of 

building permit as matter of right. 
Anderson v. City Council of City of Pleasant 
Hill, 40 Cal.Rptr. 41, 229 Cal.App.2d 79. 


Cal.App. 2 Dist. 1960. Where interim zon- 
ing ordinance classifying some 27,000 acres of 
land, including owner’s land, as agricultural 
and prohibiting erection of gasoline stations and 
trailer parks thereon, was enacted in conformity 
with statute and became effective before owner 
made application for permit to erect gasoline 
station, Owner was without any legal right to 
have permit issued to him and his application 
for such permit was properly denied. West's 
Ann.Gov.Code, § 65806. 

Mang v. Santa Barbara County, 5 Cal.Rptr. 

724, 182 Cal.App.2d 93. 


Cal.App. 3 Dist. 1974. Building permit for 
gasoline station was properly refused by county 
director of public works where there was pend- 
ing county ordinance which would have 
changed permanent procedure as applied to 
service stations and there was no showing that 
county was attempting to frustrate particular 
developer or that administrative action and sub- 
sequent legislative action was discriminatory, 
arbitrary and confiscatory, despite contention 
that permit was applied for and thus should 
have been issued before change in law. West’s 
Ann.Gov.Code, § 65858; West’s Ann.Public Re- 
sources Code, §§ 21000 et seq., 21169. 

Atlantic Richfield Co. v. Board of Supervi- 

sors, 115 Cal.Rptr. 731, 40 Cal.App.3d 
1059. 


Director of county department of public 
works properly denied issuance of permit to 
build service station on the basis of directive of 
the board of supervisors to issue no building 
permits for construction of service stations until 
after hearing on an interim ordinance that 
would require use permits for the construction 
of service stations. West's Ann.Gov.Code, 
§ 65858; West’s Ann.Public Resources Code, 
§§ 21000 et seq., 21169. 

Atlantic Richfield Co. v. Board of Supervi- 

sors, 115 Cal.Rptr. 731, 40 Cal.App.3d 
1059. 


418. —— Garages and parking lots. 


Cal.App. 2 Dist. 1972. Presentation of 
“‘topless-bottomless’’ entertainment by applicant 
which sought writ of mandate to restrain opera- 
tion and execution of city’s denial of entertain- 
ment permit was not such activity as would 
permit Court of Appeal to infer that require- 
ment of ordinance that an applicant for enter- 
tainment permit conform with zoning rules with 
respect to available parking constituted a sub- 


terfuge used by city to deny entertainment per- 

mit to controversial enterprise. 
Vinot Enterprises, Inc. v. City of Pasadena, 
100 Cal.Rptr. 217, 23 Cal.App.3d 246. 


419-422. For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 

Library references 

C.J.S. Zoning and Land Planning. 


423. Conditions attached to permission. 


Library references 
C.J.S. Zoning and Land Planning § 202. 


Cal.App. 1 Dist. 1987. Municipal zoning 
authority did not have power to condition a 
conditional use permit for use of land as park- 
ing lot upon its nontransferability by grantee. 
West's Ann.Cal.Gov.Code § 65909. 

Anza Parking Corp. v. City of Burlingame, 

241 Cal.Rptr. 175, 195 Cal.App.3d 855, 
review denied. 


(C) PROCEEDINGS TO PROCURE. 
€=431. In general. 


Library references 


C.J.S. Zoning and Land Planning §§ 204, 
Z0ie 


C.D.Cal. 1992. City’s water moratorium 
and alleged delay in developing specific plan 
procedures did not create substantive due pro- 
cess violation by interfering with landowners’ 
attempt to develop their property; city’s mea- 
sures were short and reasonable, especially 
since they did not affect landowners’ ability to 
begin development application process. 
U.S.C.A. Const.Amend. 14. 

Kawaoka v. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
870, 130 L.Ed.2d 125. 


C.D.Cal. 1979. Regulations of Department 
of Housing and Urban Development concerning 
duties of secretary with respect to material filed 
with and found acceptable by state authorities 
charged with responsibility of regulating sale of 
subdivision lots were not preempted by bank 
board regulations. 

Glendale Federal Sav. and Loan Ass'n v. 
Fox, 481 F.Supp. 616, reversed and re- 
manded Glendale Federal Savings & 
Loai Association v. Fox, 663 F.2d 1078, 
certiorari denied 102 S.Ct. 3508, 458 
Wei 7s b. Baza S83) 


Cal. 1980. Legislative or adjudicative 
character of administrative land use decisions 
are not resolved on a case-by-case basis but by 
resort to generic rules that variances, use per- 
mits, subdivision maps, and similar proceedings 
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are adjudicative even though such actions in- 
volve a substantial area. 
Arnel Development Co. v. City of Costa 
Mesa, 620 P.2d 565, 169 Cal.Rptr. 904, 
28 Cal.3d 511, transferred to 178 Cal. 
Rptr. 723, 126 Cal.App.3d 330. 


Cal. 1975. City council, in voting to deny 
application for planned unit development per- 
mit, acted in quasi-judicial capacity. 

City of Fairfield v. Superior Court, 537 P.2d 

3/5eel22e CallRptrao43 alae Call odeOs: 


Cal. 1967. Board of Permit Appeals can- 
not itself ‘‘grant’’ building permit but can only 
direct permit bureau to do so. 

Russian Hill Imp. Ass’n v. Board of Permit 
Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


Cal.App. 1 Dist. 1990. Statute providing 
method for challenging the imposition of exac- 
tions on residential housing development re- 
quires a party to pay the fee imposed and file a 
written protest stating that the fee has been paid 
or otherwise satisfied and the facts and the legal 
theory forming the basis for the protest. West's 
Ann.Cal.Gov.Code § 66008. 

North State Development Co. v. Pittsburg 

Unified School Dist., 270 Cal.Rptr. 166, 
220 Cal.App.3d 1418. 


Landowners failed to comply with proce- 
dural requirements for their challenge of school 
facilities fee on new residential development 
imposed by school district, despite landowners’ 
contention that they had substantial communi- 
cations and voiced their objections to the fee to 
the district’s counsel, where the landowners 
filed three petitions challenging fee, but never 
filed required written protest at time first peti- 
tion was filed, one landowner was not a party to 
the lawsuit and the other landowner had not yet 
paid any fee, and filing of second petition ex- 
ceeded limitations period. West's Ann.Cal.Gov. 
Code 8§ 66008, 66008(d). 

North State Development Co. v. Pittsburg 

Unified School Dist., 270 Cal.Rptr. 166, 
220 Cal.App.3d 1418. 


Cal.App. 1 Dist. 1987. Zoning and rezon- 
ing ordinances, and adoption of and amend- 
ments to general plans, are legislative actions 
subject to referendum, but approval of vari- 
ances, conditional use permits, and tentative 
subdivision maps, which involve application of 
preestablished standards and conditions to par- 
ticular land uses, involves an administrative or 
adjudicatory process which is not subject to 
referendum. 

W. W. Dean & Associates v. City of South 

San Francisco, 236 Cal.Rptr. 11, 190 Cal. 
App.3d 1368, review denied. 


Cal.App. 1 Dist. 1984. Affected property 
owners cannot be excluded from an original 
proceeding whose purpose is to grant or deny a 
conditional use permit. West's Ann.Cal.Gov. 
Code 8§ 65030, 65033. 

Penn-Co v. Board of Supervisors, 205 Cal. 

Rptr. 298, 158 Cal.App.3d 1072. 


Cal.App. 1 Dist. 1976. Regional Coastal 
Zone Conservation Commission’s proceedings 
on permit application were quasi-judicial in 
nature. West's Ann.Public Resources Code, 
§ 27424; West's Ann.Code Civ.Proc. § 1094.5. 

Patterson v. Central Coast Regional Com., 

130 Cal.Rptr. 169, 58 Cal.App.3d 833. 


Cal.App. 1 Dist. 1962. Enactment of zon- 
ing ordinance is purely legislative act and gov- 
ernmental function and is to be distinguished 
from granting or denial of variance, conditional 
use permit, or exception to use, all of which call 
for administrative action. 

Tandy v. City of Oakland, 25 Cal.Rptr. 429, 

208 Cal.App.2d 609. 


Cal.App. 2 Dist. 2000. Provision of munic- 
ipal code under which a failure to file parcel 
map for proposed development with county 
recorder within 36 months from approval or 
conditional approval of “‘such map”’ resulted in 
termination of all proceedings was triggered by 
approval of final parcel map, not tentative par- 
cel map; only final maps are filed with county 
recorder, and term “‘such map” could not be 
interpreted to mean anything other than the 
final map. 

McPherson v. City of Manhattan Beach, 93 

Cal.Rptr.2d 725, 78 Cal.App.4th 1252, as 
modified on denial of rehearing. 


Period of 36 months after approval or con- 
ditional approval of parcel map for proposed 
development, during which developer was re- 
quired to file map with county recorder to avoid 
termination of proceedings under municipal 
code, began when developer received approval 
of final parcel map, and not when developer 
received approval of tentative parcel map. 

McPherson v. City of Manhattan Beach, 93 

Cal.Rptr.2d 725, 78 Cal.App.4th 1252, as 
modified on denial of rehearing. 


Developer’s filing of approved tentative par- 
cel map with city engineer was not a timely 
filing for purposes of Subdivision Map Act, so 
that filing did not preserve vesting rights under 
approved tentative map, and final map filed 
more than five years after tentative map was 
approved was ineffective, where delay in filing 
of final map was not due to any action of local 
agency, but by developer's own _ inaction. 
West's Ann.Cal.Gov.Code § 66463.5(b). 

McPherson v. City of Manhattan Beach, 93 

Cal.Rptr.2d 725, 78 Cal.App.4th 1252, as 
modified on denial of rehearing. 
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Cal.App. 2 Dist. 1990. Permit Streamlin- 
ing Act applies only to “adjudicative proceed- 
ings’’ which are those involving actual applica- 
tion of already existing rules to specific set of 
existing facts; Act does not apply to ‘“‘quasi- 
legislative action’’ which are formulations of 
rules to be applied to all future cases. West's 
Ann.Cal.Gov.Code §§ 65920 et 65921, 
65950, 65956(b). 

Meridian Ocean Systems, Inc. v. State 

Lands Com., 271 Cal.Rptr. 445, 222 Cal. 
App.3d 153. 


Cal.App. 2 Dist. 1983. Under residential 
growth control ordinance, city was bound to 
adopt final ranking list before awarding allot- 
ments, and in failing first to adopt final ranking 
list, council did not proceed in manner required 
by law, and omission was not harmless error. 

Pacifica Corp. v. City of Camarillo, 196 

Cal.Rptr. 670, 149 Cal.App.3d 168. 


Cal.App. 2 Dist. 1979. Procedure for ob- 
taining permission to construct two relocatable 
classrooms for Los Angeles police academy on 
parcel previously used to provide vehicle park- 
ing, through approval of construction plans for 
buildings involved by Los Angeles Planning 
Commission and city council, rather than 
through issuance of conditional use permit for 
use of property, was legally correct. 

Simons v. City of Los Angeles, 161 Cal. 

Rptr. 67, 100 Cal.App.3d 496. 


Cal.App. 2 Dist. 1970. Fact that city coun- 
cilmen heard evidence at planning committee 
proceeding with respect to requested condition- 
al use permit did not disqualify them from 
voting on issuance of the permit as members of 
the entire city council. 

Stoddard v. Edelman, 84 Cal.Rptr. 443, 4 

Cal.App.3d 544. 


Secs 


Issuance of conditional use permit does not 
constitute rezoning, and therefore does not re- 
quire city council to follow rezoning proce- 
dures. 

Stoddard v. Edelman, 84 Cal.Rptr. 443, 4 

Cal.App.3d 544. 


Cal.App. 2 Dist. 1969. If zoning adminis- 
trator once loses jurisdiction, his act thereafter 
of granting conditional use permit would be 
void and hence a nullity. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 


Cal.App. 3 Dist. 1996. Local governments 
are vested with broad discretion in regulating 
the development and use of land, both in gener- 
al through quasi-legislative acts and specifically 
through quasi-judicial acts with respect to par- 
ticular proposed developments, but in perform- 
ing its functions, a local government must fol- 
low the statutorily mandated procedures by 
which the Legislature has carefully preserved 


procedural safeguards for affected parties. 
West's Ann.Cal.Gov.Code § 66410 et seq.; 
West's Ann.Cal.Bus. & Prof.Code § 11000 et 
seq. 
Beck Development Co. v. Southern Pacific 
Transportation Co., 52 Cal.Rptr.2d 518, 
44 Cal.App.4th 1160, review denied. 


Cal.App. 3 Dist. 1984. Grant of a condi- 
tional use permit is a quasi-judicial act. 
Neighborhood Action Group v. County of 
Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Cal.App. 4 Dist. 1991. Application for lo- 
cal coastal permit, made to delegated coastal 
agency, is an application for a ‘“‘development 
project” covered by Permit Streamlining Act. 
West's Ann.Cal.Gov.Code  §§ 65027-65934; 
West's Ann.Cal.Pub.Res.Code § 30600.5. 

Ciami v. San Diego Trust & Savings Bank, 
285 Cal.Rptr. 699, 233 Cal.App.3d 1604, 
review denied, on subsequent appeal 30 
Cal.Rptr.2d 581, 25 Cal.App.4th 563. 


Cal.App. 4 Dist. 1974. Granting of a con- 
ditional use permit does not constitute rezoning 
and such action does not require observance of 
rezoning procedures. 

Concerned Citizens of Palm Desert, Inc. v. 

Board of Supervisors, 113 Cal.Rptr. 328, 
38 Cal.App.3d 257. 


Law Rev. 1982. The legislative-adjudica- 
tive distinction in California land use regula- 
tion: Suggested response to Arnel Development 
Co. v. City of Costa Mesa. Sara Reusch Levi- 
tan. 

34 Hastings L.J. 425. 


€=432. Application; plans and specifications. 


Library references 


C.J.S. Zoning and Land Planning §§ 198, 
204-207. 


C.D.Cal. 1996. Time Limits in Permit 
Streamlining Act would not apply to any appli- 
cation for conditional use permit (CUP) to offer 
bikini dancing or adult dancing which would 
not necessarily require construction or recon- 
struction. West's Ann.Cal.Gov.Code § 65928. 

3570 East Foothill Blvd., Inc. v. City of 

Pasadena, 912 F.Supp. 1268. 


C.D.Cal. 1983. Where city knew on day it 
received subdivision engineer's letter that subdi- 
vider thought that all engineering information 
and environmental assessment data required by 
city had already been furnished, and city also 
knew that notification of incompleteness sent 
subdivider was insufficient for failure to indi- 
cate manner in which information could be 
made complete, good faith as well as specific 
provisions of California Government Code re- 
quired identification of any type of engineering 
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information or environmental data still needed 
by city to enable it to prepare an environmental 
impact report. West's Ann.Cal.Gov.Code 
§ 65943. 

Kollsman yv. City of Los Angeles, 565 
F.Supp. 1081, vacated 737 F.2d 830, cer- 
tiorari denied 105 S.Ct. 1179, 469 U.S. 
Dial, ye! WL eyelet S271 


While document submitted to subdivision 
applicant was transmitted within time con- 
straint of California statute, it was not docu- 
ment which conformed to statute and was 
therefore not legally sufficient to constitute de- 
termination of incompleteness required by law, 
where only information missing from applica- 
tion was full environmental impact report 
which city itself had duty of preparing, and 
applicant had submitted to city informational 
equivalent of report, although not legally re- 
quired to do so. West's Ann.Cal.Gov.Code 
§§ 65924, 65940, 65941.; West's Ann.Cal.Pub. 
Res.Code §§ 21064, 21080.1. 

Kollsman v. City of Los Angeles, 565 
F.Supp. 1081, vacated 737 F.2d 830, cer- 
tiorari denied 105 S.Ct. 1179, 469 U.S. 
1211, 84 L.Ed.2d 327. 


City could not in good faith refuse to accept 
subdivision application as incomplete on 
grounds it could not prepare adequate environ- 
mental impact report due to lack of discussion 
on impact of slope density formula where city 
was not required to discuss slope density in 
legally adequate environmental impact report. 

Kollsman v. City of Los Angeles, 565 

F.Supp. 1081, vacated 737 F.2d 830, cer- 
tiorari denied 105 S.Ct. 1179, 469 U.S. 
1211, 84 L.Ed.2d 327. 


Where information which could legally be 
required by city was supplied to city in applica- 
tion for subdivision development and city’s in- 
sufficient notice of incompleteness indicated 
that city had no intention to actually specify any 
particulars to which application could be said to 
be incomplete, application would be deemed 
complete for purposes of California law and 
deemed accepted as complete. West's Ann.Cal. 
Gov.Code § 65920 et seq. 

Kollsman v. City of Los Angeles, 565 
F.Supp. 1081, vacated 737 F.2d 830, cer- 
tiorari denied 105 S.Ct. 1179, 469 U.S. 
1211, 84 L.Ed.2d 327. 


Cal.App. 1 Dist. 1976. Government code 
section which requires that county zoning ordi- 
nances be consistent with county general plans 
does not require that conditional use permits 
issued under county zoning ordinance be them- 
selves reviewed for consistency with relevant 
general plan. West’s Ann.Gov.Code, § 65860. 

Hawkins v. County of Marin, 126 Cal.Rptr. 

754, 54 Cal.App.3d 586. 


A “conditional use permit’’ is not an “‘ordi- 
nance” within contemplation of government 
code provision that ‘‘County or city zoning ordi- 
nances shall be consistent with the general plan 
of the county or city * * *.”’ West's Ann. 
Gov.Code, § 65860. 

Hawkins v. County of Marin, 126 Cal.Rptr. 

754, 54 Cal.App.3d 586. 


Cal.App. 3 Dist. 1996. City had to accept 
and undertake the statutory procedures for con- 
sidering landowner’s application for approval of 
its tentative subdivision map, despite city’s posi- 
tion that the application was incomplete and 
did not have to be accepted or considered until 
a determination by the Department of Toxic 
Substances Control regarding hazardous waste 
designation of the property was obtained; noth- 
ing in the Government Code provisions respect- 
ing local land use regulation or Health and 
Safety Code provisions regarding hazardous 
waste properties excuses a local government 
from following prescribed procedures when a 
hazardous waste issue is suspected, and requir- 
ing that local governments follow those proce- 
dures does not preclude them from acting to 
protect the health and safety of their residents, 
as they have multiple means and opportunities 


to do so. West’s Ann.Cal.Gov.Code §§ 65858, 
65927, 65940, 65942, 6596l1(a)(1), 65962.5; 
West's Ann.Cal.Health & Safety Code 


So 25221 (@) 25221 2b), 252227 25232825254. 
Beck Development Co. v. Southern Pacific 
Transportation Co., 52 Cal.Rptr.2d 518, 

44 Cal.App.4th 1160, review denied. 


Cal.App. 6 Dist. 1990. Application for 
planned unit development permit could not be 
deemed merely request for preliminary review, 
where city treated application as one for 
amendment to planned unit development permit 
and required check for such application was 
enclosed. 

Orsi v. City Council, 268 Cal.Rptr. 912, 219 

Cal.App.3d 1576. 


433. Consent or objection of adjacent own- 
ers. 


Library references 


C.J.S. Zoning and Land Planning §§ 204, 
207. 


Cal.App. 2 Dist. 1985. Only parties which 
hold record title interest are entitled to object 
under provision of Subdivision Map Act govern- 
ing approval of maps, and only to the extent 
that the proposed subdivision will interfere with 
record title interest.. West’s Ann.Cal.Gov.Code 
§ 66436(c)(1). 

La Canada Flintridge Development Corp. v. 

Department of Transportation, 212 Cal. 
Rptr. 334, 166 Cal.App.3d 206, review 
denied. 
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434. Notice. 


Library references 


are Zoning and Land Planning §§ 204, 
08. 


Cal. 1972. With respect to grant by city of 
a conditional use permit to construct a large 
planned development on land lying just within 
the city limits, city owed adjoining landowners 
who were not city residents a duty of notice to 
the extent given similarly situated city residents, 
a duty to hear their views, and a duty to 
consider the proposed development with respect 
to its effect on all neighboring property owners; 
further, the nonresident adjoining landowners 
could enforce those duties by appropriate legal 
proceedings and had standing to challenge any 
city zoning decisions affecting their property. 
West's Ann.Code Civ.Proc. § 1094.5. 
Scott v. City of Indian Wells, 492 P.2d 
1137, 99 Cal.Rptr. 745, 6 Cal.3d 541. 


Cal.App. 1 Dist. 1988. In determining va- 
lidity of use permit, city council was to inquire 
into issue of whether proper notice was given to 
adjacent property owners, not whether property 
owners actually received notice. 

Community Development Com. v. City of 

Fort Bragg, 251 Cal.Rptr. 709, 204 Cal. 
App.3d 1124. 


Cal.App. 1 Dist. 1985. Granting of condi- 
tional land use permit is adjudicatory in nature 
and, thus, subject to notice and hearing require- 
ments. U.S.C.A. Const.Amend. 14. 

Hayssen v. Board of Zoning Adjustments, 
217 Cal.Rptr. 464, 171 Cal.App.3d 400, 
review denied, certiorari denied 106 S.Ct. 
1969, 476 U.S. 1114, 90 L.Ed.2d 653. 


Publishing notice of land use hearing in 
county newspaper of general circulation and 
posting notice along all of major roads leading 
from proposed sawmill site to highway commu- 
nities 16 days prior to actual hearing, which 
exceeded then-current state and local require- 
ments, fully met “reasonably calculated to ap- 
prise” standard of Mullane. U.S.C.A. Const. 
Amend. 14; 42 U.S.C.A. § 1983; West’s Ann. 
Cal.Gov.Code 8 65905. 

Hayssen v. Board of Zoning Adjustments, 
217 Cal.Rptr. 464, 171 Cal.App.3d 400, 
review denied, certiorari denied 106 S.Ct. 
1969, 476 U.S. 1114, 90 L.Ed.2d 653. 


Constitutional adequacy of notice of land 
use proceeding is to be determined on case-by- 
case basis. U.S.C.A. Const.Amend. 14; 42 
U.S.C.A. § 1983; West’s Ann.Cal.Gov.Code 
§ 65905. 

Hayssen v. Board of Zoning Adjustments, 
217 Cal.Rptr. 464, 171 Cal.App.3d 400, 
review denied, certiorari denied 106 S.Ct. 
1969, 476 U.S. 1114, 90 L.Ed.2d 653. 


Technical error in describing road border- 
ing subject property by prior name did not 
defeat court's findings of constitutionally ade- 
quate notice of land use proceeding, where 
nearby property owners received both actual 
and constructive notice of sawmill construction 
during two-year period prior to their initiation 
of suit challenging grant of conditional use 
permit. 

Hayssen v. Board of Zoning Adjustments, 
217 Cal.Rptr. 464, 171 Cal.App.3d 400, 
review denied, certiorari denied 106 S.Ct. 
19694765 US oll 145 90" Led 2ds653) 


Cal.App. 1 Dist. 1980. Whenever approval 
of tentative subdivision map will constitute sub- 
stantial or significant deprivation of property 
rights of other landowners, affected persons are 
entitled to reasonable notice and opportunity to 
be heard before approval occurs. 

Kennedy v. City of Hayward, 165 Cal.Rptr. 

132, 105 Cal.App.3d 953. 


Cal.App. 2 Dist. 2000. Mere expiration of 
a parcel map for proposed development due to 
a party's recording delay, as opposed to a rejec- 
tion of map by county recorder, does not re- 
quire notice and a hearing under Subdivision 
Map Act. West's Ann.Cal.Gov.Code § 66466. 
McPherson v. City of Manhattan Beach, 93 
Cal.Rptr.2d 725, 78 Cal.App.4th 1252, as 
modified on denial of rehearing. 


Cal.App. 2 Dist. 1994. Under Subdivision 
Map Act, landowners are entitled to reasonable 
notice and opportunity to be heard whenever 
approval of a tentative subdivision map will 
constitute a substantial or significant depriva- 
tion of their property rights. West’s Ann.Cal. 
Gov.Code § 66410 et seq. 

Cohan v. City of Thousand Oaks, 35 Cal. 
Rptr.2d 782, 30 Cal.App.4th 547, as mod- 
ified on denial of rehearing, and review 
denied. 


Cal.App. 2 Dist. 1977. Notice of hearing 
on proposed development within coastal zone 
permit area need only be notice of the nature of 
the proposed development and not of each and 
every aspect thereof which constitute it a devel- 
opment; term “‘nature’’ as used in statutory 
provisions requiring the notice means general 
character. Public Resources Code, § 27420(b), 
St.1973, p. 46, § 2. 

Kennedy v. South Coast Regional Com., 

137 Cal.Rptr. 396, 68 Cal.App.3d 660. 


Where it was obvious that the proposed 
eight-unit apartment building could not be built 
on the one lot located at the address given in 
notice of hearing to be held by the coastal zone 
commission, where notice of the proposed de- 
velopment was placed on residential structure 
located on one of the three lots adjoining to be 
affected by the development, and where 60-foot 
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tall landmark tree was located on the lot on 
which the dwelling was located, notice of the 
hearing on the proposed development was suffi- 
cient to meet statutory requirements despite 
contention of opponents of the project that the 
notice did not specifically state that both the 
house and the tree would have to be removed. 
Public Resources Code, § 27420(b), St.1973, p. 

46, § 2. 
Kennedy v. South Coast Regional Com., 
137 Cal.Rptr. 396, 68 Cal.App.3d 660. 


Cal.App. 2 Dist. 1955. Where notice of 
hearing before county Zoning Board upon ap- 
plication for special permit to operate rock 
quarry and crushing plant, sand and gravel pit, 
and asphalt plant upon land was published in a 
newspaper of general circulation more than ten 
days before the hearing, requirements of ordi- 
nance were complied with and protestants to 
granting of permits, who were present at hear- 
ing before Zoning Board, could not assert that 
they did not have legal notice. 

Cohn v. County Bd. of Sup’rs of Los Ange- 

les County, 286 P.2d 836, 135 Cal.App.2d 
180. 


Cal.App. 2 Dist. 1955. Rule that one who 
has been notified to attend a certain proceeding 
and does so cannot be heard to complain of 
alleged insufficiency of the notice applies to a 
hearing upon a zoning application. 

De Luca v. Board of Sup’rs of Los Angeles 

County, 286 P.2d 395, 134 Cal.App.2d 
606. 


Cal.App. 3 Dist. 1957. Where all interested 
property owners were notified of hearing to be 
held before City of Chico planning commission 
on application for use permit authorizing con- 
struction of addition to building in R-3 residen- 
tial area, and all attended and participated 
therein, they could not be heard to complain 
that notice was not published at least 10 days 
prior to hearing as allegedly required by ordi- 
nance. 

McLain v. Planning Commission of City of 

Chico, 319 P.2d 24, 156 Cal.App.2d 161. 


Rule that one who has been notified to 
attend a certain proceeding ans does do so, 
cannot be heard to complain of alleged insuffi- 
ciency of notice, applies to one who appears in 
an administrative proceeding without notice to 
which he is entitled by law and to a hearing 
upon a zoning application. 

McLain v. Planning Commission of City of 

Chico, 319 P.2d 24, 156 Cal.App.2d 161. 


Cal.App. 4 Dist. 1985. Enactment of zon- 
ing ordinance is legislative act to be distin- 
guished from granting or denial of special use 
permit, which is characterized as adjudicatory 


act requiring notice and opportunity to be 
heard. 
Wiltshire v. Superior Court, 218 Cal.Rptr. 
199, 172 Cal.App.3d 296. 


Cal.App. 4 Dist. 1974. Fact that notice of 
hearing before board of supervisors on applica- 
tion for conditional use permit did not apprise 
public of the fact that a draft environmental 
impact report was on file for public examina- 
tion and comment did not render conditional 
use permit invalid. West’s Ann.Public Re- 
sources Code, § 21000 et seq. 

Concerned Citizens of Palm Desert, Inc. v. 

Board of Supervisors, 113 Cal.Rptr. 338, 
38 Cal.App.3d 272. 


€=435. Evidence and fact questions. 
Library references 


C.J.S. Zoning and Land Planning §§ 204, 
208. 


Cal. 1977. Evidence including record of 
joint meeting between planning commission 
and board of supervisors at which use of subject 
land was discussed and language of resolution 
granting conditional use permit did not estab- 
lish that restriction, contained in conditional 
use permit, prohibiting sale of water for export 
was designed to prevent intensive commercial 
use of the property; where planning commis- 
sion issued conditional use permit containing 
only a limitation on the export of water, court 
was required to conclude that limitation was 
intended to accomplish only what it clearly 
stated, that is to prohibit exporting water from 
the county. 

County of Imperial v. McDougal, 564 P.2d 

14, 138 Cal.Rptr. 472, 19 Cal.3d 505, 
application denied 98 S.Ct. 294, 434 U.S. 
899, 54 L.Ed.2d 187, appeal dismissed 98 
S.Ct. 469, 434 U.S. 944, 54 L.Ed.2d 306. 


Cal.App. 1 Dist. 1993. Substantial — evi- 
dence supported findings that development of 
residential second unit would present threat to 
public health, safety and welfare, which thus 
supported denial of land use permit for second 
unit; neighbors testified that additional living 
unit would result in excessive neighborhood 
noise, safety, traffic and parking problems. 

Desmond v. County of Contra Costa, 25 

Cal.Rptr.2d 842, 21 Cal.App.4th 330. 


Substantial evidence supported findings 
that development of residential second unit 
would be unsuitable to character of surrounding 
neighborhood, which thus supported denial of 
land use permit for second unit; neighbors 
testified that additional living unit would result 
in excessive neighborhood noise, safety, traffic 
and parking problems, and that it would nega- 
tively effect neighborhood's aesthetic character. 

Desmond v. County of Contra Costa, 25 

Cal.Rptr.2d 842, 21 Cal.App.4th 330. 
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Cal.App. 1 Dist. 1989. City planning com- 
mission’s determination that original mitiga- 
tions imposed on proposed office building were 
sufficient to comply with city’s mandate for 
affordable housing for people expected to be 
drawn to downtown area was supported by 
substantial evidence, even in light of new factu- 
al data concerning future growth of downtown 
area, 

San Franciscans for Reasonable Growth v. 

City and County of San Francisco, 258 
Cal.Rptr. 267, 209 Cal.App.3d 1502. 


Cal.App. 1 Dist. 1986. Substantial — evi- 
dence existed in administrative record to sup- 
port California Coastal Commission's conditions 
on issuance of coastal development permit, in- 
cluding placement of open-space easement over 
portion of property to be developed and imposi- 
tion of deed restriction requiring Commission 
review of any request for future development. 
West's Ann.Cal.Pub.Res.Code § 30000 et seq. 

Paoli v. California Coastal Com., 223 Cal. 

Rptr. 792, 178 Cal.App.3d 544, review 
denied. 


Evidence in administrative record was suf- 
ficient to support California Coastal Commis- 
sion’s conclusion that open-space easement con- 
dition upon issuance of coastal development 
permit was reasonably related to statutory ob- 
jective of preserving scenic and visual qualities 
of coastal areas. West’s Ann.Cal.Pub.Res.Code 
§ 30251. 

Paoli v. California Coastal Com., 223 Cal. 

Rptr. 792, 178 Cal.App.3d 544, review 
denied. 


Cal.App. 1 Dist. 1985. Substantial — evi- 
dence at hearing on application for develop- 
ment permit supported findings by Coastal 
Commission that public access was not avail- 
able to portion of beach and that condition in 
new development permit, which required prop- 
erty owner to offer to dedicate public access 
easement along beach fronting his property, 
would facilitate public access along shoreline. 
West’s Ann.Cal.Pub.Res.Code §8§ 30210, 30212, 
30212(a); West's Ann.Cal.C.C.P. § 1094.5. 

Grupe v. California Coastal Com., 212 Cal. 

Rptr. 578, 166 Cal.App.3d 148. 


Cal.App. 1 Dist. 1984. County’s action in 
denying application to construct convenience 
store on property zoned so as to permit such 
use was supported by substantial evidence, 
which established that proposed use was incon- 
sistent with promotion of orderly, attractive, 
and harmonious development and general wel- 
fare by potentially engendering loitering, van- 
dalism, drug trafficking, littering, and other 
similar crimes and difficulties. 

Wesley Investment Co. v. County of Alame- 

da, 198 Cal.Rptr. 872, 151 Cal.App.3d 
672. 


Cal.App. 1 Dist. 1982. | Coastal Commis- 
sion failed to proceed in manner required by 
law when it included dedication of easement for 
public access to coastline over lumber compa- 
ny’s industrial area in permits granted for con- 
struction of helicopter facility and security fence 
where evidence supporting dedication of the 
easement, that lumber company might at some 
future time change its use of that area, was 
speculative. West's Ann.Pub.Res.Code 
§ 30212; West’s Ann.C.C.P. § 1094.5(b). 

Georgia-Pacific Corp. v. California Coastal 

Com., 183 Cal.Rptr. 395, 132 Cal.App.3d 
678. 


Cal.App. 1 Dist. 1980. Evidence failed to 
support a finding of the coastal commission that 
property owners’ proposed minor subdivision 
would have a “significant adverse effect,’’ since 
the addition of two residences and two barns on 
the two smaller parcels proposed, the increase 
in water use, and additional traffic, while it 
might be significant, was not ‘‘adverse’’. West's 
Ann.Public Resources Code, § 30250. 

Billings v. California Coastal Com., 163 

Cal.Rptr. 288, 103 Cal.App.3d 729. 


Coastal commission’s finding that, because 
proposed minor subdivision could not be distin- 
guished from many similar parcels, it would 
conflict with the Coastal Act’s requirement that 
limited public services be reserved for coastal 
dependent and visitor serving uses, was not 
supported by the record and provided no basis 
for denial of a permit to the property owners, as 
there was no indication of the location of the 
owners’ proposed subdivision in relation to ex- 
isting preferred uses. West’s Ann.Public Re- 
sources Code, § 30254. 

Billings v. California Coastal Com., 163 

Cal.Rptr. 288, 103 Cal.App.3d 729. 


Cal.App. 1 Dist. 1980. Substantial — evi- 
dence sustained actions of county, which ad- 
dressed adverse comments upon aesthetics of 
apartment complex project by reducing density 
of project, by requiring extensive revision of site 
plan and unit design, and by requiring that final 
evaluations, architectural design and building 
placement be subject to final review and ap- 
proval of county’s zoning administrator prior to 
commencement of construction, in mitigating 
adverse aesthetic impact to project to be con- 
structed on unincorporated portion of county 
land adjacent to city before approving land use 
permit. 

City of Walnut Creek v. County of Contra 

Costa, 162 Cal.Rptr. 224, 101 Cal.App.3d 
1012. 


Cal.App. 1 Dist. 1976. | Substantial — evi- 
dence supported finding of Regional Coastal 
Zone Conservation Commission that develop- 
ment of beach area would be premature and 
thereby inconsistent with objective of insuring 
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that development in permit area during study 
and planning period would be consistent, war- 
ranting denial of permit. West’s Ann.Public 

Resources Code, § 27402. 
Patterson v. Central Coast Regional Com., 
130 Cal.Rptr. 169, 58 Cal.App.3d 833. 


Cal.App. 1 Dist. 1976. Regional Coastal 
Zone Conservation Commission's denial of per- 
mit to build residence on property lying within 
coastal zone and State Commission’s refusal to 
hear appeal on ground that it raised no substan- 
tial issue were supported by substantial evi- 
dence. West's Ann.Public Resources Code, 
§ 27424. 

Davis v. California Coastal Zone Conserva- 

tion Com, 129 sGaliRptr 417, 57 sal: 
App.3d 700. 


Cal.App. 1 Dist. 1974. Where administra- 
tive record showed that state conservation com- 
mission received evidence of activity of real 
estate development in coastal area that tran- 
spired up to February 1, 1973, date after which 
the Coastal Zone Conservation Act requires a 
coastal permit for new construction, the com- 
mission did not improperly exclude evidence in 
determining real estate developer’s claim of 
vested rights prior to February 1, 1973, and 
discovery of other evidence should not have 
been ordered. West’s Ann.Public Resources 
Code, § 27000 et seq.; West’s Ann.Code Civ. 
Proc. § 1094.5. 

Transcentury Properties, Inc. v. State of 

California, 116 Cal.Rptr. 487, 41 Cal. 
App.3d 835. 


Cal.App. 1 Dist. 1965. Evidence, in use 
permit hearing sustained board's finding that 
there had been a mutual agreement of city 
council and affected property owners that by 
vacating portion of street upon which respon- 
dents’ land bordered public access would be 
barred but that private access would be permit- 
ted. 

Metzenbaum v. City of Carmel-by-the-Sea, 

44 Cal.Rptr. 75, 234 Cal.App.2d 62. 


Cal.App. 1 Dist. 1962. Evidence sustained 
finding of county planning commission that 
issuance of use permit to operate a quarry and 
transport shale therefrom by truck would not 
result in detriment to surrounding property and 
would not be detrimental to health, safety, 
peace, morals, comfort and general welfare of 
residents in the area. West’s Ann.Code Civ.Proc. 
§ 1094.5. 

Rapp v. Napa County Planning Commis- 

sion, 22 Cal.Rptr. 643, 204 Cal.App.2d 
6953: 


Cal.App. 1 Dist. 1961. Evidence sustained 
finding of board of zoning adjustments of city 
that permit for cocktail lounge in shopping 


center should be denied because cocktail lounge 
would be detrimental. 
Floresta, Inc. v. City Council of City of San 
Leandro, 12 Cal.Rptr. 182, 190 Cal. 
App.2d 599. 


City zoning ordinance prohibiting establish- 
ment of any place selling liquor within 200 feet 
of residential district without use permit, and 
granting authority to board of zoning adjust- 
ments to issue such permits on condition that 
board make certain findings imposes on appli- 
cant for use permit burden of proving compli- 
ance with required conditions and absence of 
described detriments. 

Floresta, Inc. v. City Council of City of San 

Leandro, 12 Cal. Rptr. 182, 190 Cal: 
App.2d 599. 


Cal.App. 2 Dist. 2000. Findings regarding 
traffic, parking, safety, noise and nuisance prob- 
lems are a sufficient basis to sustain a permit or 
zoning decision when they are supported by 
substantial evidence. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1991. Evidence did not 
support regional planning commission's find- 
ings, in denying application for conditional use 
permit to operate cabaret featuring live adult 
entertainment, that cabaret as previously oper- 
ated tended to diminish value of nearby proper- 
ties, that adult land use was inconsistent with 
redevelopment activities intended to increase 
commercial vitality in area, that there was his- 
tory of complaints about noisy patrons in park- 
ing lot, and that cabaret caused nocturnal dis- 
turbances in neighborhood. 

J. L. Thomas, Inc. v. County of Los Angeles, 

283 Cal.Rptr. 815, 232 Cal.App.3d 916. 


Cal.App. 2 Dist. 1986. Substantial — evi- 
dence supported decision of Coastal Commis- 
sion that coastal owners seeking development 
permit should be required to provide lateral 
access to public to pass and repass across 
property between mean high tide line to toe of 
revetment located on property as a condition to 
granting of permit; evidence consisted of re- 
ports on permits for demolition and reconstruc- 
tion of single family residences in the area, 
statewide interpretative guidelines on access, 
beach study, testimony from citizens, report on 
investigation of existence of public rights ac- 
quired through implied dedication, and excerpts 
from surfing publications. 

Nollan v. California Coastal Com., 223 Cal. 

Rptr. 28, 177 Cal.App.3d 719, review de- 
nied, probable jurisdiction noted 107 
S.Ct. 312; 4795USs 93h 93. Bid 2d 286) 
dismissal denied 107 S.Ct. 665, 479 U.S. 
1015, 93 L.Ed.2d 717, reversed 107 S.Ct. 
S141) 483 US, 825) 97 LBd.2d 677. 
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The Coastal Commission, in determining 
whether to approve local coastal program, may 
consider opinion evidence of experts, oral pre- 
sentations at public hearing, photographic evi- 
dence and written materials prepared by its 
staff. 

Nollan v. California Coastal Com., 223 Cal. 

Rptr. 28, 177 Cal.App.3d 719, review de- 
nied, probable jurisdiction noted 107 
S.Ct. 312; 479 U.S. 913, 93 L.Ed.2d 286, 
dismissal denied 107 S.Ct. 665, 479 U.S. 
1015, 93 L.Ed.2d 717, reversed 107 S.Ct. 
Slt taos U.S 825" 970 Bd. 2d ,677. 


Cal.App. 2 Dist. 1978. Substantial — evi- 
dence supported city’s approval of subdivision 
consisting of 126 acres subdivided into building 
lots for single-family dwelling units, which sub- 
division would not have significant adverse en- 
vironmental effects. West’s Ann.Public Re- 
sources Code, §§ 21002, 21002.1(c), 21168. 


Laurel Hills Homeowners Assn. v. City 
Council, 147 Cal.Rptr. 842, 83 Cal. 
App.3d 515. 

Cal.App. 4 Dist. 1987. Substantial — evi- 


dence supported conclusion of state Coastal 
Commission that removal and relocation of sea- 
wall, built by homeowners pursuant to emer- 
gency permit, did not constitute undue econom- 
ic hardship; homeowners had been warned not 
to spend excessive amounts of money in build- 
ing temporary seawall prior to final approval, 
and annual costs of other temporary measures 
to protect their residences would in long run 
impose greater economic hardship than reloca- 
tion of seawall. 

Barrie v. California Coastal Com., 241 Cal. 

Rptr. 477, 196 Cal.App.3d 8. 


Evidence supported state Coastal Commis- 
sion’s finding that requiring homeowners to 
relocate seawall built pursuant to emergency 
permit was consistent with Coastal Act and 
represented a reasonable accommodation be- 
tween homeowners’ need to protect their prop- 
erty and rights of public; seawall was not 
exempt from coverage of Coastal Act covering 
new development, as it is had been constructed 
under emergency permit. West's Ann.Cal.Pub. 
Res.Code §§ 30212, 30212(b)(4). 

Barrie v. California Coastal Com., 241 Cal. 

Rptr. 477, 196 Cal.App.3d 8. 


Cal.App. 4 Dist. 1986. Proposed housing 
development site plan and public testimony in- 
dicating various problems posed by such plan, 
including violations of several municipal code 
sections, increased flooding in area, increased 
traffic, security problems and health and safety 
risks created by public access to high voltage 
power lines located on site, was sufficient to 
support findings of city council that site config- 
uration posed several problems for development 
which made project undesirable, length of pri- 


vate street was too long and not adequate in 
size to meet needs of development, and neigh- 
borhood had flooding problems which might be 
aggravated by a proposed development. West's 
Ann.Cal.C.C.P. § 1094.5. 
Linborg-Dahl Investors, Inc. v. City of Gar- 
den Grove, 225 Cal.Rptr. 154, 179 Cal. 
App.3d 956, review denied. 


Cal.App. 4 Dist. 1982. | Substantial — evi- 
dence supported decision of California Coastal 
Commission to disapprove local coastal pro- 
gram outlining future development plans for 
part of south San Diego Bay. West’s Ann.Pub. 
Res.Code § 30510 et seq. 

City of Chula Vista v. Superior Court, 183 

Cal.Rptr. 909, 133 Cal.App.3d 472. 


Cal.App. 4 Dist. 1980. In proceeding on 
applicant's application for coastal development 
permit approving remodeling of applicant’s 
commercial building to change present second 
floor storage area into restaurant, record dem- 
onstrated that unsuccessful applicant was not 
confronted with factual basis, “raw evidence,” 
to support coast regional commission finding 
that restaurant’s presence would cause traffic 
overburdening of adjacent coastal areas. 

Stanson v. San Diego Coast Regional Com., 

161 Cal.Rptr. 392, 101 Cal.App.3d 38. 


Cal.App. 4 Dist. 1976. Substantial — evi- 
dence supported Coastal Zone Conservation 
Commission’s findings, which were largely 
based on opinion evidence of environmental 
planning experts, that motel project sought to 
be constructed by plaintiff, which had no vested 
right to proceed with project, on bluff overlook- 
ing sea would have substantial adverse environ- 
mental or ecological effect, especially when cu- 
mulative effect of motel and other projects in 
area were considered. West’s Ann.Public Re- 
sources Code, 88 27001, 27302, 27404. 

Coastal Southwest Dev. Corp. v. California 

Coastal Zone Conservation Com., 127 
Cal.Rptr. 775, 55 Cal.App.3d 525. 


Cal.App. 4 Dist. 1961. Evidence justified 
finding that granting of conditional use permits 
to allow partners in house-moving enterprise to 
use partnership land within city limits for stor- 
age yard for unsold houses would be detrimen- 
tal to planned development of city and to com- 
munity and public health, safety, comfort and 
general welfare, and would be contrary to good 
zoning practices. 

Snow v. City of Garden Grove, 10 Cal.Rptr. 

480, 188 Cal.App.2d 496. 


Cal.App. 4 Dist. 1959. Hardship is not a 
prerequisite to the issuance of a conditional use 


For legislative history of cited statutes, see West’s Annotated California Codes 


435 ZONING & PLANNING 


44A Cal D 2d—724 


For later cases see same Topic and Key Number in Pocket Part 


permit and there is no burden on the applicant 
to show hardship in any nature. 
Tustin Heights Ass’n v. Board of Sup’rs of 
Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


Cal.App. 4 Dist. 1956. Eliminating opinion 
evidence that horse racing and its attendant 
betting were immoral, there was insufficient 
evidence to uphold county board’s denial of 
land use permit for establishment of race track. 
West’s Ann.Gov.Code, 8§ 65300, 65460, 65800. 

Desert Turf Club v. Board of Sup’rs of 

Riverside County, 296 P.2d 882, 141 Cal. 
App.2d 446. 


Cal.Super. 1986. The burden is on the 
applicant to present necessary proofs that pro- 
posed adult bookstore or motion picture theatre 
complies with requirements of ordinance regu- 
lating the location of bookstores and motion 
picture theatres dealing with adult material and 
procedural safeguards required to obviate the 
dangers of censorship were inapplicable. 

People v. Nadeau, 227 Cal.Rptr. 644, 182 

Cal.App.3d Supp. 1. 


€=436. Hearing and determination. 


Library references 


C.J.S. Zoning and Land Planning §§ 204, 
PNG), Bi 


436.1. —— In general. 


C.A.9 (Cal.) 2000. Neighbors’ speech and 
associational activities that were directed at 
preventing conversion of motel into multi-family 
housing unit, including their petitioning of gov- 
ernment through attendance at zoning board 
hearings and bringing of state lawsuit challeng- 
ing city’s grant of permit for project, were 
protected by the First Amendment, regardless of 
whether denial of permit on grounds urged by 
neighbors would have been contrary to Fair 
Housing Act. U.S.C.A. Const.Amend. 1; Civil 
Rights Act of 1968, 8 801 et seq., 42 U.S.C.A. 
§ 3601 et seq. 

White v. Lee, 227 F.3d 1214. 


C.D.Cal. 1990. County board of supervi- 
sor’s custom and policy of “ward courtesy,’’ by 
which other members of board deferred to 
board member in whose district a proposed 
land development project was to be developed, 
did not deprive real estate development partner- 
ship, whose land use permit was denied by 
board, of procedural due process, where 
board's decision was subjected to public hear- 
ings and testimony, California code allowed for 
relief pursuant to a writ of mandate, and part- 
nership failed to show that it was entitled to 
approval of permit. 42 U.S.C.A. § 1983; 


U.S.C.A. Const.Amends. 5, 14; West’s Ann.Cal. 
Ce pasel0os 
Arroyo Vista Partners v. County of Santa 
Barbara, 732 F.Supp. 1046. 


Absent a showing of improper personal 
motive or financial interest, the vote of one 
county supervisor against a political opponent's 
development project, without more, did not 
manifest any invidious or irrational conduct 
sufficient to state a constitutional deprivation of 
substantive due process claim. 42 U.S.C.A. 
§ 1983; U.S.C.A. Const.Amend. 14. 

Arroyo Vista Partners v. County of Santa 

Barbara, 732 F.Supp. 1046. 


Decision of board of supervisors to reject a 
real estate development partnership’s proposed 
development project could have been based on 
rational reasons based on legitimate criteria, 
and thus even if vote of one county supervisor 
against the project was for an improper motive, 
partnership could not state a claim against 
board based on constitutional deprivation of 
substantive due process. 42 U.S.C.A. 8 1983; 
U.S.C.A. Const.Amend. 14. 

Arroyo Vista Partners v. County of Santa 

Barbara, 732 F.Supp. 1046. 


County board of supervisors’ rejection of 
development plan of real estate partnership did 
not deny partnership equal protection of the 
laws, even if board engaged in policy of ‘‘ward 
courtesy’ and even if one supervisor had im- 
proper motives for voting against project, where 
there was no allegation that a majority of board 
intentionally retaliated or discriminated against 
partnership for constitutionally suspect motives. 
42 U.S.C.A. § 1983; U.S.C.A. Const.Amend. 14. 

Arroyo Vista Partners v. County of Santa 

Barbara, 732 F.Supp. 1046. 


Board of supervisors’ decision not to ap- 
prove a real estate development project did not 
violate the First Amendment, even if vote of one 
of the supervisors was motivated by retaliation 
for support partnership had given to the super- 
visor’s political opponent, where supervisors’ 
vote could not be said to reflect the county’s 
policy. U.S.C.A. Const.Amend. 1. 

Arroyo Vista Partners v. County of Santa 

Barbara, 732 F.Supp. 1046. 


N.D.Cal. 1980. In denying plaintiff's appli- 
cation for permit for use that admittedly con- 
flicted with existing zoning ordinances and with 
the city’s amended redevelopment plan, the 
planning commission was acting in a quasi- 
judicial rather than legislative capacity. 

Contra Costa Theatre, Inc. v. City of Con- 

cord, 511 F.Supp. 87, affirmed 686 F.2d 
798, certiorari denied 103 S.Ct. 1777, 
460 U.S. 1085, 76 L.Ed.2d 349. 


Cal.App. 1 Dist. 1991. Erroneous legal ad- 
vice by county counsel to Board of Supervisors, 
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that higher level of proof was required to deny 
conditional use permit for neighborhood syna- 
gogue than under ordinary permit situations, 
did not prejudice homeowners’ association 
which opposed permit where supervisors knew 
they could deny permit, had benefit of opposing 
views, and were aware of diversity of legal 
opinion. U.S.C.A. Const.Amend. 1; West's Ann. 
Cal. Const. Art. 1, § 4; Art. 16, § 5. 
Lucas Valley Homeowners Assn. v. County 
of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Cal.App. 1 Dist. 1990. Grant of land-use 
permit or variance is adjudicatory act, rather 
than legislative one. 

Land Waste Management v. Contra Costa 

County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Cal.App. 1 Dist. 1985. Granting of condi- 
tional land use permit is adjudicatory in nature 
and, thus, subject to notice and hearing require- 
ments. U.S.C.A. Const.Amend. 14. 

Hayssen v. Board of Zoning Adjustments, 
217 Cal.Rptr. 464, 171 Cal.App.3d 400, 
review denied, certiorari denied 106 S.Ct. 
1969, 476 U.S. 1114, 90 L.Ed.2d 653. 


Cal.App. 1 Dist. 1976. There was no 
“built-in bias’’ in membership of Regional 
Coastal Zone Conservation Commission so as to 
deny landowner impartial hearing on his permit 
application. 

Patterson v. Central Coast Regional Com., 

130 Cal.Rptr. 169, 58 Cal.App.3d 833. 


Cal.App. 2 Dist. 2000. Mere expiration of 
a parcel map for proposed development due to 
a party's recording delay, as opposed to a rejec- 
tion of map by county recorder, does not re- 
quire notice and a hearing under Subdivision 
Map Act. West's Ann.Cal.Gov.Code § 66466. 
McPherson v. City of Manhattan Beach, 93 
Cal.Rptr.2d 725, 78 Cal.App.4th 1252, as 
modified on denial of rehearing. 


Cal.App. 2 Dist. 1996. Landowners, whose 
application for construction project permits to 
build 35-foot high condominium was denied by 
city council, were deprived of fair hearing; 
councilmember who voted to deny application 
had conflict of interest, council’s concerns 
about excessive lot coverage and insufficient 
open space which were resolved against land- 
owners and cited as grounds for denying per- 
mits were raised for first time after public 
portion of hearing was over, and council exhib- 
ited bias by denying permits on three projects 
involving 35-foot structures after unsuccessful 


effort to impose construction moratorium on 
buildings over 30 feet. 

Clark v. City of Hermosa Beach, 56 Cal. 
Rptr.2d 223, 48 Cal.App.4th 1152, as 
modified on denial of rehearing, and re- 
view denied, certiorari denied 117 S.Ct. 
WeshO), yO) AUS). Geis, NeW IE eke Pxal “5) sites, 


Councilmeinber had conflict of interest in 
voting on landowners’ application for develop- 
ment project permits to construct 35-foot con- 
dominium, where he lived one block inland 
from landowners, before becoming council- 
member he had opposed landowners’ earlier 
application on ground that project would con- 
strict ocean view from homes located behind 
landowners’ lot, and he had personal animosity 
toward landowners; although councilmember 
did not own his residence, he stood to benefit 
personally by voting against project due to his 
interest in preserving his ocean view. 

Clark v. City of Hermosa Beach, 56 Cal. 
Rptr.2d 223, 48 Cal.App.4th 1152, as 
modified on denial of rehearing, and re- 
view denied, certiorari denied 117 S.Ct. 
1430 eo200 US) I Glas S7elLeBde2d 538. 


Councilmember did not violate Political Re- 
form Act by voting to deny landowners’ applica- 
tion for development project permits to build 
35-foot condominium, although councilmember 
was opposed on ground that it may block ocean 
view from houses in area and he lived one block 
inland from landowners, as he did not own his 
residence but leased it on a monthly basis. 
West’s Ann.Cal.Gov.Code 8§ 87103(b), 82033; 
Cal.Code Regs. title. 2, § 18233. 

Clark v. City of Hermosa Beach, 56 Cal. 
Rptr.2d 223, 48 Cal.App.4th 1152, as 
modified on denial of rehearing, and re- 
view denied, certiorari denied 117 S.Ct. 
WABYO), SPXG) AWS, Liles lei WB elearel Sesh, 


Cal.App. 2 Dist. 1994. Under Subdivision 
Map Act, landowners are entitled to reasonable 
notice and oppoitunity to be heard whenever 
approval of a tentative subdivision map will 
constitute a substantial or significant depriva- 
tion of their property rights. West's Ann.Cal. 
Gov.Code § 66410 et seq. 

Cohan v. City of Thousand Oaks, 35 Cal. 
Rptr.2d 782, 30 Cal.App.4th 547, as mod- 
ified on denial of rehearing, and review 
denied. 


Cal.App. 2 Dist. 1993. Municipality is not 
required to conduct evidentiary hearing, before 
issuing building permit subject to Public Re- 
sources Code. West's Ann.Cal.Pub.Res.Code 
§ 21168. 

Miller v. City of Hermosa Beach, 17 Cal. 

Rptr.2d 408, 13 Cal.App.4th 1118, as 
modified. 
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Cal.App. 2 Dist. 1982. Resident of condo- 
minium located adjacent to proposed condo- 
minium was entitled to and had hearing with 
meaningful opportunity to present her argu- 
ments against proposed site, despite resident's 
contention that she had no meaningful oppor- 
tunity at later hearings before city planning 
commission and city council because both com- 
mission and council followed staff recommen- 
dations and adopted deputy advisory agency's 
findings as their own. 

Markley v. City Council, 182 Cal.Rptr. 659, 

131 Cal.App.3d 656. 


Cal.App. 2 Dist. 1981. Where at hearing 
on application for permit for real estate devel- 
opment within coastal zone the Regional Coast- 
al Commission chairman announced that each 
side would be allowed oral argument and then 
hearing would be continued, and after oral 
argument chairman announced that matter was 
continued until February 14 for staff report and 
no objection was made to such procedure, Com- 
mission did not lose jurisdiction though no 
formal vote was taken on continuance of more 
than 21 days. West’s Ann.Public Resources 
Code, §§ 30621, 30622, 30625; West's Ann.Gov. 
Code, § 65952. 

Bel Mar Estates v. California Coastal Com., 

171 Cal.Rptr. 773, 115 Cal.App.3d 936. 


Cal.App. 2 Dist. 1963. Fact that certain 
letters favoring granting of conditional use per- 
mit were written to and considered by city 
authorities without giving protestants details as 
to their contents did not invalidate granting of 
permit on ground that protestants were denied 
fair hearing before municipal bodies. 

Case v. City of Los Angeles, 32 Cal.Rptr. 

271, 218 Cal.App.2d 36. 


Cal.App. 3 Dist. 1977. One legislative in- 
tent is to directly involve owners of property 
situated within radius of 300 feet of property for 
which conditional use permit application has 
been filed and to grant owners right to partici- 
pate in hearing itself, an involvement which 
inherently carries right of appeal that may not 
be restricted by local ordinance, and a second 
legislative intent is to involve general public at 
every level of planning process. West's Ann. 
Gov.Code, §8§ 65033, 65903, 65904. 

Concerned Citizens of Murphys v. Jackson, 

140 Cal.Rptr. 531, 72 Cal.App.3d 1021. 


Cal.App. 3 Dist. 1957. It was not neces- 
sary that public hearing be held on application 
for use permit authorizing construction of addi- 
tion to building in R-3 residential area in City of 
Chico. 

McLain v. Planning Commission of City of 

Chico, 319 P.2d 24, 156 Cal.App.2d 161. 


Cal.App. 4 Dist. 2000. Decision to grant a 
conditional use permit (CUP) is an administra- 
tive or quasi-judicial act. 

Cadiz Land Co., Inc. v. Rail Cycle, L-P., 99 

Cal.Rptr.2d 378, 83 Cal.App.4th 74. 


Denial of property owner’s motion, in ad- 
ministrative mandamus proceeding challenging 
county’s approval of landfill, to depose individu- 
al who had allegedly engaged in illicit activities 
on applicant’s behalf in order to win that ap- 
proval was not abuse of discretion; declarations 
of owner’s attorney, who met with that individu- 
al in prison, were ambiguous with regard to 
whether individual would testify to bribing 
county officials, and thus owner failed to estab- 
lish agency misconduct that might warrant the 
admission of extra-record evidence. West's 
Ann.Cal.C.C.P. § 1094.5. 

Cadiz Land Co., Inc. v. Rail Cycle, L.P., 99 

Cal.Rptr.2d 378, 83 Cal.App.4th 74. 


Property owner that brought administrative 
mandamus proceeding challenging county's ap- 
proval of landfill was not entitled to depose 
certain county officials, community activists 
who spoke in favor of landfill during environ- 
mental impact report (EIR) process, and engi- 
neers who prepared reports in connection with 
EIR; purpose of depositions would be to obtain 
evidence showing that county had not consid- 
ered all relevant factors and that the informa- 
tion it did consider did not support its decision, 
and such evidence would not be inadmissible. 
West's Ann.Cal.C.C.P. § 1094.5. 

Cadiz Land Co., Inc. v. Rail Cycle, L.P., 99 

Cal.Rptr.2d 378, 83 Cal.App.4th 74. 


Cal.App. 4 Dist. 1992. Grant or denial of 
conditional use permit is administrative or qua- 
si-judicial act. 

Goat Hill Tavern v. City of Costa Mesa, 8 

Cal.Rptr.2d 385, 6 Cal.App.4th 1519, re- 
view denied. 


Cal.App. 4 Dist. 1985. Enactment of zon- 
ing ordinance is legislative act to be distin- 
guished from granting or denial of special use 
permit, which is characterized as adjudicatory 
act requiring notice and opportunity to be 
heard. 

Wiltshire v. Superior Court, 218 Cal.Rptr. 

199, 172 Cal.App.3d 296. 


Cal.App. 4 Dist. 1980. Statutory require- 
ment of affirmative vote of majority of total 
appointed membership of coast regional com- 
mission for approval of any permit, rather than 
majority of quorum present at given hearing, 
burdened landowner’s ability to secure permit 
to develop his property, but this fact alone did 
not make out a denial of due process; more- 
over, burden on individual landowner’s devel- 
opment rights must be weighed in balance 
against substantiality of interest to be affected 
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by state’s police power. West's Ann.Public Re- 

sources Code, §§ 30315, 30333; U.S.C.A.Const. 
Amend. 14. 

Stanson v. San Diego Coast Regional Com., 

161 Cal.Rptr. 392, 101 Cal.App.3d 38. 


Cal.App. 4 Dist. 1961. Properly construed, 
San Diego County ordinance required four- 
fifths vote only when order of board had effect 
of giving greater latitude to special use permit 
than had been given by commission, and denial 
of special use permit by board did not require a 
four-fifths vote; and it was likewise improbable 
that ordinance required four-fifths vote for mod- 
ification of condition imposed by commission 
where effect of modification was to give less 
latitude to permittee than had been granted by 
commission; but, in any event, where board 
denied special use permit for rock crushing, 
which constituted separable portion of permit- 
tee’s entire operation, board’s elimination of 
term ‘‘rock crushing plant” from paragraph by 
which commission had conditioned its grant of 
special use permit did not constitute such 
“modification’’ as to require four-fifths vote. 

Paramount Rock Co. v. San Diego County, 

15 Cal.Rptr. 7, 194 Cal.App.2d 409. 


Cal.App. 4 Dist. 1959. Where _consider- 
ation of redevelopment project had been before 
community in general for more than four years 
and mailed notice had been given to each as- 
sessed landowner about January 1, 1958, and 
landowner in project area had in fact appeared 
at hearing of March 4, 1958, and obtained 
continuance of three weeks, she could not suc- 
cessfully urge, as ground for having set aside 
ordinance approving tentative plan for redevel- 
opment, that she had not been afforded ade- 
quate time to prepare for hearing. West's Ann. 
Const. art. 11, §§ 8, 8%. 

Andrews v. City of San Bernardino, 346 
P.2d 454, 175 Cal.App.2d 454, appeal 
dismissed, certiorari denied 81 S.Ct. 48, 
364 U.S. 288, 5 L.Ed.2d 38, rehearing 
denied 81 S.Ct. 219, 364 U.S. 897, 5 
L.Ed.2d 191. 


Law Rev. 1980. Hearings. 
31 Hastings L.J. 1085. 


Scope of inquiry and matters to be 
considered. 


Cal.App. 1 Dist. 1976. Decision of Coastal 
Zone Conservation Commission to consider 
whether issuance of 15 development permits in 
addition to the 340 permits already in existence 
would have substantial environmental or eco- 
logical effect on area, without also considering 
effect on area at total projected ‘‘buildout’’ of 
4,000 to 5,200 homes did not constitute a refus- 
al on part of Commission to adhere to proce- 
dures designed to elicit full disclosure and con- 
sideration of the environmental consequences of 


437. 


its decision. West's Ann.Public 
Code, §§ 27400, 27402, 27403. 
Natural Resources Defense Council, Inc. v. 
California Coastal Zone Conservation 
Com., 129 Cal.Rptr. 57, 57 Cal.App.3d 
76. 


Resources 


Cal.App. 2 Dist. 2000. City is obligated to 
examine application for conditional use permit 
(CUP) on an individual basis, applying sound 
principles of planning and zoning administra- 
tion in a fair manner. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1983. City’s residential 
growth control ordinance was to be read and 
implemented in conjunction with existing hous- 
ing policies, and in view of goals and objectives 
of the ordinance, the ordinance did not, apart 
from impesing numerical limitations and pre- 
cluding consideration of certain nonqualifying 
projects, otherwise restrict council’s substantive 
discretion in awarding allotments from a final 
list, and council was not precluded from consid- 
ering factors additional to those listed in the 
ordinance. West’s Ann.Cal.Gov.Code §§ 65000 
et seq., 65302, 65583; West's Ann.Cal.C.C.P. 
§ 1094.5(f). 

Pacifica Corp. v. City of Camarillo, 196 

Cal.Rptr. 670, 149 Cal.App.3d 168. 


Cal.App. 3 Dist. 1984. To tender an issue 
reaching the validity of a general plan, com- 
plaint must allege facts showing permitted use 
implicates a defective policy or standard in the 
general plan; where it does, challenge to the 
general plan may be raised in administrative 
proceedings at which the conditional use permit 
is considered. West's Ann.Cal.Gov.Code 
§§ 65300, 65302. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Complaint alleged that conditional use per- 
mit to process hydraulic mine tailings for pro- 
duction of sand and gravel implicated defects in 
noise elements of county general plan, so that 
challenge to plan, alleging that plan did not 
conform to mandatory statutory criteria, could 
be raised in administrative proceedings at 
which conditional use permit was considered. 
West’s Ann.Cal.Gov.Code §8§ 65300, 65302. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Cal.App. 4 Dist. 1987. State Coastal Com- 
mission did not fail to consider homeowners’ 
need to protect their property in requiring them 
to relocate seawall] constructed pursuant to 
emergency permit; evidence was considered 
and commission issued permit for permanent 
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seawall specifically in consideration of home- 
owners’ need to protect their homes. 
Barrie v. California Coastal Com., 241 Cal. 
Rptr. 477, 196 Cal.App.3d 8. 


Cal.App. 4 Dist. 1986. In weighing criteria 
set forth in municipal statute governing review 
of site plan application, city council was autho- 
rized to rely on evidence generated by public 
testimony. 

Linborg-Dahl Investors, Inc. v. City of Gar- 

den Grove, 225 Cal.Rptr. 154, 179 Cal. 
App.3d 956, review denied. 


438. —— Reference; recommendation or 
report of officer or board, in general. 


C.A.9 (Cal.) 1999. As application for use 
permit to develop landfill did not implicate right 
to petition government under First Amendment, 
report prepared by district attorney in response 
to request made by county board for investiga- 
tion of applicant, which allegedly contained 
conclusory and defamatory statement that ap- 
plicant had ties to organized crime, did not 
violate applicant's rights under Petition Clause 
of First Amendment, and thus could not support 
claim for violation of applicant’s federal civil 


rights. U.S.C.A. Const.Amend. 1; 2 U.S.C.A. 
§ 1983. 
WMxX Technologies, Inc. v. Miller, 197 F.3d 
367. 


As applicant for land use permit did not 
suffer damage to protected interest in business 
goodwill as result of any damage to reputation 
flowing from investigative report issued by dis- 
trict attorney, applicant was not deprived of 
liberty in violation of due process under stigma- 
plus test of Paul v. Davis, as no deprivation of 
protected property interest existed. U.S.C.A. 
Const.Amend. 14; 42 U.S.C.A. § 1983; West's 
Ann.Cal.Bus. & Prof.Code § 14102. 

WMxX Technologies, Inc. v. Miller, 197 F.3d 

367. 


District attorney did not injure liberty inter- 
est of applicant for use permit to develop land- 
fill through preparation of investigative report 
that allegedly damaged its business reputation 
by interfering with its right to petition govern- 
ment, so as to satisfy stigma-plus test of Paul v. 
Davis, where application for major use permit 
did not invoke protections of First Amendment's 
Petition Clause. U.S.C.A. Const.Amends. 1, 14; 
42 U.S.C.A. § 1983. 

WMxX Technologies, Inc. v. Miller, 197 F.3d 

Bor: 


District attorney did not violate any protect- 
ed liberty interest of applicant for use permit to 
develop landfill by preparing investigative re- 
port regarding applicant that allegedly branded 
it as connected to organized crime, by titling 
one section of report as ‘Organized Crime Con- 
nections,” in response to request from county 


board for investigation on pending application, 
so as to entitle applicant to notice and opportu- 
nity to be heard prior to dissemination of re- 
port, as district attorney was not exercising 
accusatory function, so that its report might be 
viewed as akin to official adjudication of crimi- 
nal culpability, but was acting in purely investi- 
gatory function. U.S.C.A. Const.Amend. 14; 42 
WESC ole Sy 1633}. 

WMxX Technologies, Inc. v. Miller, 197 F.3d 

367. 


Cal.App. 1 Dist. 1981. Use permit granted 
to allow property owner tc construct machinery 
manufacturing complex on land zoned “‘heavy 
industrial’ and ‘‘scenic highway’’ was void for 
failure of county to secure or consider an envi- 
ronmental impact report as required by section 
of Public Resources Code. West's Ann.Public 
Resources Code, §§ 21000-21176, 21061, 
21080(a, c). 

Starbird v. County of San Benito, 176 Cal. 

Rptr. 149, 122 Cal.App.3d 657. 


Under county's guidelines defining as ‘“‘dis- 
cretionary’ a project which requires the exer- 
cise of judgment, deliberation, or decision on 
the part of the public agency, as distinguished 
from “‘ministerial’”’ situations where the public 
agency or body merely has to determine wheth- 
er there has been conformity with applicable 
statutes, ordinances, or regulations, granting of 
use permit to allow property owner to construct 
a machinery manufacturing complex on land 
zoned ‘‘heavy industrial’’ and ‘“‘scenic highway”’ 
was ‘‘discretionary’ in nature and therefore 
invalid for failure to prepare and consider an 
environmental impact report under section of 
Public Resources Code providing that a local 
agency shall obtain and consider an environ- 
mental impact report when engaging in a ‘“‘dis- 
cretionary project.” West's Ann.Public Re- 
sources Code, §§ 21000-21176, 21061, 21080(a, 
c). 

Starbird v. County of San Benito, 176 Cal. 

Rptr. 149, 122 Cal.App.3d 657. 


Cal.App. 2 Dist. 1985. State Department 
of Transportation has no duty to lodge its con- 
cerns about state highways with local agencies 
when those highways are merely adjacent to 
proposed new developments. West's Ann.Cal. 
Gov.Code § 66436(c)(1). 

La Canada Flintridge Development Corp. v. 

Department of Transportation, 212 Cal. 
Rptr. 334, 166 Cal.App.3d 206, review 
denied. 


Cal.App. 2 Dist. 1977. Vote by a legal quo- 
rum of the Coastal Zone Conservation Commis- 
sion constituted “‘action’’ by State Commission 
on appeal and rendered Regional Commission's 
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permit invalid. Public Resources Code, 
§ 27423, St.1972, p. A-180. 
Old Santa Barbara Pier Co. v. State of 


California, 
App.3d 250. 


139 Cal’ Rptr. 382) 71’ Call. 


Where four members of the Coastal Zone 
Conservation Commission absent from first 
hearing on appeal from grant of permit by 
Regional Commission were in fact familiar with 
the issues in that second meeting, which they 
attended, not only covered issues and material 
before the Commission members at the prior 
meeting but expanded on them, technical viola- 
tion of statute, in failure to state for the record 
before voting their familiarity with the prior 
proceedings, did not render their votes invalid; 
nor did fact that an additional project summary 
was given to the members by proponents just 
before the second meeting and that several 
members commented that they had not had 
time to carefully review it invalidate their vote. 
Public Resources Code, § 27423, St.1972, p. A- 
180. 

Old Santa Barbara Pier Co. v. State of 

California, 139 Cal.Rptr. 332, 71 Cal. 
App.3d 250. 


Cal.App. 4 Dist. 1959. Where county zon- 
ing ordinance treated conditional uses and var- 
iances separately, and separately stated condi- 
tions for each, and made hardship the essence 
of a variance but not of a conditional use and 
the variance sections vested in board of super- 
visors the authority to grant variance without 
approval of planning commission and the sec- 
tions relating to conditional use contained no 
provision for such overriding action by the 
board, it was improper, by reading the vari- 
ance and conditional use sections together, to 
construe the ordinance as permitting board of 
supervisors to grant conditional use permit 
contrary to recommendation of planning com- 
mission. 

Tustin Heights Ass’n v. Board of Sup’rs of 

Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


Where county zoning ordinance authorized 
board of supervisors, on recommendation of 
planning commission, to issue conditional use 
permit and the planning commission recom- 
mended to the board that it deny the permit and 
the applicant amended the application, the 
board should not have acted on the amended 
application without referring the amended ap- 
plication to the planning commission. 

Tustin Heights Ass’n v. Board of Sup'rs of 

Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


438.5. 


Maps, plats, or plans, reference 
or recommendation. 

C.D.Cal. 1978. Coastal Zone Management 
Act does not preclude grant of approval of a 
management program merely because one or 
more affected federal agencies disfavors such 
action. Coastal Zone Management Act of 1972, 
§§ 302 et seq., 306 as amended 16 U.S.C.A. 
§§ 1451 et seq., 1455. 

American Petroleum Institute v. Knecht, 

456 F.Supp. 889, affirmed 609 F.2d 1306. 


Cal. 1984. Approval of final subdivision 
map becomes a ministerial act once appropriate 
officials certify that it is in substantial compli- 
ance with previously approved tentative subdivi- 
sion map. 

Santa Monica Pines, Ltd. v. Rent Control 

Board, 679 P.2d 27, 201 Cal.Rptr. 593, 
35 Cal.3d 858. 


Cal.App. 1 Dist. 1981. Record demonstrat- 
ed that no building, layout and landscaping 
plans had been submitted to or approved by 
county's planning commission prior to granting 
of use permit to allow property owner to con- 
struct machinery manufacturing complex on 
land zoned “‘heavy industrial’ and “‘scenic high- 
way,’ and therefore the use permit was invalid 
under county zoning ordinance which provided 
that no building permit would be issued for any 
use in a district which was combined with a 
“scenic highway’ area unless all buildings, lay- 
out and landscaping plans were submitted to 
and approved by the planning commission. 

Starbird v. County of San Benito, 176 Cal. 

Rptr. 149, 122 Cal.App.3d 657. 


Cal.App. 2 Dist. 1984. | Where planning 
and environment committee of city council was 
appraised of opponents’ claims regarding prop- 
er method of calculating certain data, it was not 
an abuse of discretion for the committee to give 
more weight to one set of experts than to 
another and to approve the report. 

Greenebaum vy. City of Los Angeles, 200 

Cal.Rptr. 237, 153 Cal.App.3d 391. 


Cal.App. 2 Dist. 1973. Duty to determine 
compliance of final tract map with applicable 
state and local law and to imposed technical 
conditions is delegated to city engineer. West's 
Ann.Bus. & Prof.Code, 8§ 11506, 11529, 11593, 
11611. 

Great Western Sav. & Loan Assn. v. City of 

Los Angeles, 107 Cal.Rptr. 359, 31 Cal. 
App.3d 403. 


439. —— Findings, conclusions, minutes, or 
records. 

C.A.9 (Cal.) 1985. Under terms of Tahoe 
Regional Planning Compact [Act Dec. 19, 1980, 
Art. V(g), 94 Stat. 3233], regional planning 
agency could approve no project in Lake Tahoe 
Basin without written findings showing that 
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project would not cause adopted environmental 
threshold carrying capacities of region to be 
exceeded. 
People of State of Cal. ex rel. Van De Kamp 
v. Tahoe Regional Planning Agency, 766 
F.2d 1308. 


Attempt of regional planning agency, which 
was created by interstate compact to monitor 
development of Lake Tahoe Basin, to exempt 
single-family residences from requirement that 
agency make written findings on environmental 
effect of any project within Basin was contrary 
to clear directive of compact, and could not be 
permitted. Act Dec. 19, 1980, Arts. V(g), VI(b), 
94 Stat. 3233. 

People of State of Cal. ex rel. Van De Kamp 

v. Tahoe Regional Planning Agency, 766 
F.2d 1308. 


Cal. 1972. Under county zoning ordinance 
permitting the granting of use permits by plan- 
ning commission only when it has found certain 
specified items, it was not required that the 
findings be in writing, especially in view of fact 
that a written environmental impact report was 
required under the Environmental Quality Act. 
West's Ann.Public Resources Code, §8§ 21000- 
21151, 21000(a). 

Friends of Mammoth v. Board of Supervi- 

sors, 502 P.2d 1049, 104 Cal.Rptr. 761, 8 
Cal.3d 247. 


Cal.App. 1 Dist. 1994. Inadequacy of sin- 
gle finding did not undermine city’s denial of 
use permit, where other adequate findings were 
made. West's Ann.Cal.C.C.P. § 1094.5. 

Saad v. City of Berkeley, 30 Cal.Rptr.2d 95, 

24 Cal.App.4th 1206, as modified, and 
review denied. 


Cal.App. 1 Dist. 1985. Coastal Commis- 
sion is not required to make specific findings 
that public easement contemplated by access 
condition will necessarily become practicable 
within period of the condition; declining to 
follow Georgia-Pacific Corp. v. California Coast- 
al Com., 132 Cal.App.3d 678, 183 Cal.Rptr. 395. 
West's Ann.Cal.Pub.Res.Code § 30212. 

Grupe v. California Coastal Com., 212 Cal. 

Rptr. 578, 166 Cal.App.3d 148. 


Cal.App. 1 Dist. 1976. Denial or approval 
of tentative subdivision map is required if gov- 
erning body of the county makes certain find- 
ings; most findings must be sufficient to expose 
for review the basis for the action. West's 
Ann.Gov.Code, § 66474. 

Carmel Valley View, Ltd. v. Board of Su- 

pervisors, 130 Cal.Rptr. 249, 58 Cal. 
App.3d 817. 


Where action of county board of supervi- 
sors in denying tentative subdivision map in 
effect adopted the findings of the planning com- 
mission with respect to physical unsuitability of 


the site for the planned development, the devel- 
oper was fully apprised of the reason for the 
action of the board of supervisors and no writ- 
ten findings in addition to those made by the 
planning commission were necessary. West's 
Ann.Gov.Code, § 66474. 
Carmel Valley View, Ltd. v. Board of Su- 
pervisors, 130 Cal.Rptr. 249, 58 Cal. 
App.3d 817. 


Cal.App. 1 Dist. 1976. Where two-thirds 
vote of Regional Coastal Zone Conservation 
Commission is required for permit approval, 
findings required must be made by same two- 
thirds vote. West's Ann.Public Resources Code, 
8§ 27401, 27402. 

Patterson v. Central Coast Regional Com., 

130 Cal.Rptr. 169, 58 Cal.App.3d 833. 


Cal.App. 1 Dist. 1976. Statutory written 
findings requirement is fulfilled if Coastal Zone 
Conservation Commission makes a_ written 
statement of supportive facts on which it has 
made its decision. West's Ann.Public Re- 
sources Code, §§ 27402, 27403. 

Natural Resources Defense Council, Inc. v. 
California Coastal Zone Conservation 
Com., 129 Cal.Rptr. 57, 57 Cal.App.3d 
76. 


Cal.App. 1 Dist. 1962. County _ planning 
commission which approved use permit “‘based 
on the finding in the committee report”, 
adopted the findings of the committee by refer- 
ence and such adoption met requirements of 
County Code contemplating findings by com- 
mission on an application for use permit, and 
county board of supervisors did not have juris- 
diction to conduct a further hearing at which 
additional testimony was taken on ground that 
commission’s decision was contrary to law in 
that it failed to make necessary findings. 

Thal v. Santa Cruz County, Bd. of Sup’rs, 

22 Cal.Rptr. 637, 204 Cal.App.2d 645. 


Cal.App. 2 Dist. 2000. In making determi- 
nation whether to grant or deny a conditional 
use permit (CUP), quasi-judicial body must 
make findings supported by substantial evi- 
dence in light of the entire record. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1994. County board of su- 
pervisors’ findings, relating to denial of land- 
owner's request for planning development per- 
mit (PDP), were sufficient, despite fact they 
paraphrased standards of applicable ordinance 
in conclusory language, where they incorporat- 
ed findings of planning commission which relat- 
ed to private community concerns such as traf- 
fic, parking, safety, and visual impact. 

Dore v. County of Ventura, 28 Cal.Rptr.2d 

299, 23 Cal.App.4th 320. 
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Cal.App. 2 Dist. 1994. There must be find- 
ings in support of Coastal Commission’s deci- 
sion to deny building permit on land subject to 
its jurisdiction, and there must be evidence in 
support of findings. West's Ann.Cal.Pub.Res. 
Code § 30600(a). 

Healing v. California Coastal Com., 27 Cal. 

Rptr.2d 758, 22 Cal.App.4th 1158, review 
denied. 


Cal.App. 2 Dist. 1991. In view of fact that 
county regional planning commission and coun- 
ty board of supervisors made no findings on 
issue of whether conditional use permit for 
adult business could be denied due to business’ 
ongoing violations of county code, reviewing 
court could not rely on such ground to uphold 
denial of permit, notwithstanding existence of 
some findings to effect that property owner was 
offering adult entertainment without permit and 
in violation of court order; there was no finding 
as required under code provision that existing 
use was not previously authorized by statute or 
ordinance. West's Ann.Cal.C.C.P. § 1094.5. 

J. L. Thomas, Inc. v. County of Los Angeles, 

283 Cal.Rptr. 815, 232 Cal.App.3d 916. 


Regional planning commission’s findings— 
that adult entertainment land use was inconsis- 
tent with economic goal of revitalizing commer- 
cial and industrial neighborhood, that such use 
diminished value of public and private invest- 
ments already made and had previously given 
rise to neighborhood complaints, and that use 
was incompatible with surrounding businesses 
and residents—did not address criteria set out 
in county code so as to justify denial of condi- 
tional use permit for operation of cabaret fea- 
turing live adult entertainment, and such find- 
ings could not be read to imply findings that 
property owner failed to establish that cabaret 
would be consistent with general plan and that 
cabaret was sufficiently buffered in relation to 
residential areas. 

J. L. Thomas, Inc. v. County of Los Angeles, 

283 Cal.Rptr. 815, 232 Cal.App.3d 916. 


Cal.App. 2 Dist. 1991. Findings are re- 
quired for acts taken by county zoning agencies 
in their adjudicatory capacity such as decisions 
regarding conditional use permits and tentative 
tract Maps. 

William S. Hart Union High School Dist. v. 

Regional Planning Com., 277 Cal.Rptr. 
645, 226 Cal.App.3d 1612, rehearing de- 
nied, modified, and review denied. 


Cal.App. 2 Dist. 1989. When determining 
whether proposed development met county 
code requirements for open space, county board 
of supervisors was not required to specify 
“quality” of open space. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 263 Cal.Rptr. 214, 
214 Cal.App.3d 1348. 


County board of supervisors properly set 
forth its findings regarding development project 
in language of applicable county code section, 
insofar as code section implicitly conditioned 
approval of permit on determination that facts 
set forth in code section had been proved, and 
requiring board to paraphrase provisions of 
section in making findings would exact needless 
time, effort and ingenuity. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 263 Cal.Rptr. 214, 
214 Cal.App.3d 1348. 


Cal.App. 2 Dist. 1983. Though transcript 
of hearing before city council reflected remarks 
of individual councilmen, neither such remarks 
nor motion adopting final allotment awards 
under residential growth control ordinance was 
sufficient to constitute adequate findings, and 
trial court upon remand was to review entire 
administrative record to determine whether de- 
cision was supported by adequate findings. 

Pacifica Corp. v. City of Camarillo, 196 

Cal.Rptr. 670, 149 Cal.App.3d 168. 


Cal.App. 2 Dist. 1981. Where application 
for permit for real estate development within 
coastal zone was otherwise properly denied, 
there was no requirement that Regional Coastal 
Commission undertake to redesign proposal so 
as to make it acceptable. West’s Ann.Pen.Code, 
§ 1382; West's Ann.Public Resources Code, 
§§ 30240, 30251, 30254. 

Bel Mar Estates v. California Coastal Com., 

171 Cal.Rptr. 773, 115 Cal.App.3d 936. 


Cal.App. 2 Dist. 1977. Function of plan- 
ning commission in granting of conditional use 
permits is quasi-judicial, administrative one, 
subject to same requirements as to findings 
which are applicable to granting of variance. 

Jacobson v. County of Los Angeles, 137 

Cal.Rptr. 909, 69 Cal.App.3d 374. 


Requirement that administrative decision 
granting conditional use permit disclose legally 
relevant subconclusions supportive of its ulti- 
mate decision could be fully met by findings in 
language of applicable ordinance where ordi- 
nance required that relevant subconclusions be 
specifically stated. 

Jacobson v. County of Los Angeles, 137 

Cal.Rptr. 909, 69 Cal.App.3d 374. 


Cal.App. 2 Dist. 1975. Advisory agency, 
planning commission and city council could not 
approve tract map of proposed subdivision, ab- 
sent findings that subdivision was consistent 
with district plan which was part of general 


plan. West's Ann.Bus. &  Prof.Code, 
§§ 11526(ce), 11526.2(c), 11549.5,, 11549.5(a). 
Woodland Hills Residents Assn., Inc. v. City 
Council, 118 Cal.Rptr. 856, 44 Cal. 


App.3d 825, appeal after remand 593 
P.2d 200, 154 Cal.Rptr. 503, 23 Cal.3d 
917. 
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Requirement that planning commission and 
city council make findings that proposed subdi- 
vision was consistent with applicable general or 
specific plans before subdivision could be ap- 
proved was not satisfied on theory that tie vote 
by commission, on appeal from advisory agen- 
cy’s approval of subdivision, and tie vote by 
council, on appeal from commission’s alleged 
approval of subdivision, were findings ‘“‘by im- 
plication” that subdivision was consistent with 
such applicable plans. West’s Ann.Bus. & Prof. 


Code, §§ 11526(c), 11526.2(c), 11549.5, 
11549.5(a). 

Woodland Hills Residents Assn., Inc. v. City 

Council, 118 Cal.Rptr. 856, 44 Cal. 


App.3d 825, appeal after remand 593 
P.2d 200, 154 Cal.Rptr. 503, 23 Cal.3d 
OH, 


Cal.App. 2 Dist. 1970. Findings of city 
council were sufficient to support issuance of 
conditional use permit for construction of syna- 
gogue in residential area and were sufficiently 
supported by substantial evidence. 

Stoddard v. Edelman, 84 Cal.Rptr. 443, 4 

Cal.App.3d 544. 


Cal.App. 2 Dist. 1968. In granting of zone 
special use permit, city council was not re- 
quired to find that granting of permit was 
necessary for preservation of substantial proper- 
ty right of owner. 

Gonsalves v. City of Dairy Valley, 71 Cal. 

Rptr. 255, 265 Cal.App.2d 400. 


Findings of city council that granting of 
zone special use permit would not be materially 
detrimental to public welfare or to property of 
other persons located in vicinity thereof, that 
proposed use was a use permitted on obtaining 
of permit from city council and that such pro- 
posed use was directly related to dairy industry 
of city were sufficient to support grant of use 
permit for establishment of fertilizer plant. 

Gonsalves v. City of Dairy Valley, 71 Cal. 

Rptr. 255, 265 Cal.App.2d 400. 


On hearing of application for use permit, 
city council was not required to make findings 
as to facts which were not involved and would 
have required determination only on applica- 
tion for an exception. 

Gonsalves v. City of Dairy Valley, 71 Cal. 

Rptr. 255, 265 Cal.App.2d 400. 


Cal.App. 3 Dist. 1985. Approval of a tenta- 
tive subdivision map or grant of extension of a 
tentative map by local agency are adjudicatory 
administrative decisions requiring the making 
of findings sufficient both to enable the parties 
to determine whether and on what basis they 
should seek review and, in the event of review, 


to apprise reviewing court of the basis for 
action. 
Griffis v. County of Mono, 209 Cal.Rptr. 
519, 163 Cal.App.3d 414. 


Cal.App. 3 Dist. 1956. Where fact that use 
to which property was to be put would not be 
detrimental to health, safety, morals, comfort, 
or welfare of persons residing or working in 
neighborhood of such use or to property or 
improvements in the neighborhood and would 
not be contrary to general public welfare was 
statutory condition of granting use permit under 
county zoning ordinance, it would be assumed 
that county planning commission acted lawfully 
within the premises and otherwise performed 
its duty, and, therefore, it was not necessary 
that, before announcing result of its study, com- 
mission make a written finding that such statu- 
tory condition existed. 

Schumm v. Board of Sup’rs of San Joaquin 

County, 295 P.2d 934, 140 Cal.App.2d 
874. 


Cal.App. 4 Dist. 2000. County's findings in 
approving conditional use permit for landfill 
desert area adequately explained conclusion 
that landfill was consistent with general plan; 
county stated that general plan recognized that 
landfills were uses requiring undeveloped land 
and open space as a resource or a buffer and 
recognized the increasing need for additional 
solid waste facilities. West’s Ann.Cal.Gov.Code 
§§ 65300, 65300.5. 

Cadiz Land Co., Inc. v. Rail Cycle, L.P., 99 

Cal.Rptr.2d 378, 83 Cal.App.4th 74. 


Cal.App. 4 Dist. 1986. City council’s reso- 
lution stating that length of private street was 
too long and was not adequate in size to meet 
needs of development was sufficient to support 
council’s denial of developer's housing develop- 
ment site plan application, where developer's 
proposed street violated municipal code sec- 
tions. 

Linborg-Dahl Investors, Inc. v. City of Gar- 

den Grove, 225 Cal.Rptr..154, 179 Cal. 
App.3d 956, review denied. 


City council's resolution stating that pro- 
posed housing development site plan did not 
present reasonable degree of physical, function- 
al, or visual compatibility between proposed use 
and neighboring uses would not be considered 
in determining whether council’s findings were 
sufficient to support council’s denial of develop- 
ers housing development site plan application, 
where such reason merely restated language of 
municipal statute. 

Linborg-Dahl Investors, Inc. v. City of Gar- 

den Grove, 225 Cal.Rptr. 154, 179 Cal. 
App.3d 956, review denied. 


City council's findings that proposed hous- 
ing development site plan posed several prob- 


For legislative history of cited statutes, see West's Annotated California Codes 


44A Cal D 2d—733 


ZONING & PLANNING 439.5 


For references to other topics, see Descriptive-Word Index 


lems for development which made project unde- 
sirable, including circulation and inability to 
use land due to power line, that length of 
private street was too long and not adequate in 
size to meet needs of development and that 
neighborhood had flooding problems which 
might be aggravated by proposed development 
were sufficient to support council's denial of 
developer's housing development site plan ap- 
plication. West’s Ann.Cal.C.C.P. § 1094.5. 
Linborg-Dahl Investors, Inc. v. City of Gar- 
den Grove, 225 Cal.Rptr. 154, 179 Cal. 
App.3d 956, review denied. 


Cal.App. 4 Dist. 1977. Board of county su- 
pervisors would be required, in findings made 
in support of its action in approving private 
development plan, to show how potential eco- 
nomic and social benefits of plan outweighed 
environmental costs. 

Mountain Defense League v. Board of Su- 

pervisors, 135 Cal.Rptr. 588, 65 Cal. 
App.3d 723. 


Cal.App. 4 Dist. 1969. Fact that minute or- 
der of board of county supervisors in ordering 
matter of application for permit to operate rock 
quarry, portable rock crusher and portable as- 
phalt plant back to county planning commission 
for consideration of further conditions failed to 
enumerate substantial evidence on which 
board's decision denying permit was made did 
not establish that board’s decision was not 
based on substantial evidence. West's Ann.Gov. 
Code, § 65801. 

Ward v. Riverside County, 78 Cal.Rptr. 46, 

273 Cal.App.2d 353. 


Cal.App. 4 Dist. 1961. Where only a ma- 
jority vote of board was required for adoption of 
findings and the three board members who had 
been present at hearing on appeal from plan- 
ning commission order granting special use 
permit voted to adopt findings, fact that remain- 
ing two members, who had not been present at 
hearing, also voted in favor of adopting findings 
did not affect validity of findings. 

Paramount Rock Co. v. San Diego County, 

15 Cal.Rptr. 7, 194 Cal.App.2d 409. 


Cal.App. 5 Dist. 1992. City council’s pas- 
sage of ordinance approving development plan 
for area near airport was administrative act 
requiring adoption of findings of fact, rather 
than legislative act for which findings were not 
required; although labeled ‘‘ordinance”’ it ap- 
plied to specific piece of property. West's Ann. 
Cal.Pub.Util.Code § 21676. 

California Aviation Council v. City of Ceres, 

12 Cal.Rptr.2d 163, 9 Cal.App.4th 1384. 


Law Rev. 1975. Factual findings in admin- 


istrative hearings. 
6a Gia Ils 


439.5. Time for determination on map, plat, 
or plan. 


Library references 
C.J.S. Zoning and Land Planning § 211. 


C.A.9 (Cal.) 1977. Although — affirmative 
approval by Tahoe Regional Planning Agency 
Was given to only one project, failure of agency, 
which by a split vote failed to approve other 
projects, to approve or reject other projects 
would be deemed an approval by virtue of 
provision of Tahoe Regional Planning Compact. 
Tahoe Regional Planning Compact, art. I et 
seq., N.R.S. 277.200. 

League to Save Lake Tahoe v. Tahoe Re- 

gional Planning Agency, 558 F.2d 914. 


C.D.Cal. 1983. Where development appli- 
cation was deemed complete and accepted as 
such on date that city sent legally insufficient 
determination of incompleteness to applicant, 
and city failed to act to approve or disapprove 
development project within statutory one-year 
time period from that date, applicant was 
deemed approved. West’s Ann.Cal.Gov.Code 
§§ 65924, 65950, 65953, 65956. 

Kollsman v. City of Los Angeles, 565 
F.Supp. 1081, vacated 737 F.2d 830, cer- 
tiorari denied 105 S.Ct. 1179, 469 U.S. 
1211, 84 L.Ed.2d 327. 


Cal. 1997. Time limits of Permit Stream- 
lining Act pertaining to application for develop- 
ment project are subject to common law doc- 
trine of waiver. West’s Ann.Cal.Gov.Code 
§ 65950 et seq. 

Bickel v. City of Piedmont, 946 P.2d 427, 68 

Cal.Rptr.2d 758, 16 Cal.4th 1040. 


Evidence supported finding that home- 
owners waived their right under Permit Stream- 
lining Act to have city planning commission 
approve or disapprove their application for per- 
mit for addition to their home within statutory 
period; homeowner said that he wanted contin- 
uance of hearing when commission inquired 
whether homeowners wanted another extension 
within which to submit their revised plans, and 
homeowners did not submit their revised plans 
to commission for approval until after expira- 
tion of time in which commission had to indi- 
cate either approval or disapproval. West's 
Ann.Cal.Gov.Code § 65956(b); § 65950 (1992). 

Bickel v. City of Piedmont, 946 P.2d 427, 68 

Cal.Rptr.2d 758, 16 Cal.4th 1040. 


Cal.App. 1 Dist. 1990. Permit Streamlin- 
ing Act did not require that application for 
rezoning or land-use permits be deemed ap- 
proved if not acted upon within statutory period 
when such applications would require legisla- 
tive changes in applicable zoning ordinances, 
general plans, or other controlling land-use leg- 


For legislative history of cited statutes, see West's Annotated California Codes 


439.5 ZONING & PLANNING 


44A Cal D 2d—734 


For later cases see same Topic and Key Number in Pocket Part 


islation. West’s Ann.Cal.Gov.Code §§ 65920 et 
seq., 65950, 65956. 
Land Waste Management v. Contra Costa 
County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Cal.App. 1 Dist. 1983. Determination 
whether rezoning is “‘project’’ within statute 
requiring any public agency which is lead agen- 
cy for development project to approve or disap- 
prove project within one year from date of 
acceptance of application turns on distinction 
between legislative and adjudicatory decisions, 
and, generally, legislative action is formulation 
of rule to be applied to all future cases while 
adjudicatory act involves actual application of 
such rule to specific set of existing facts. West's 
Ann.Cal.Gov. Code §§ 65928, 65931, 65950, 
65956, 65956(a). 

Landi v. County of Monterey, 189 Cal.Rptr. 

55, 139 Cal. App.3d 934. 


For purposes of determining whether re- 
zoning is ‘“project’’ which must be approved or 
disapproved with one-year limit of time, adjudi- 
catory acts include granting of variances and 
conditional use permits and approval of tenta- 
tive subdivision maps or of development project 
as statutorily defined, while granting of zoning 
amendment, on other hand, is legislative deci- 
sion, whatever may be legal controversy and 
whatever size or ownership of land involved in 
enactment or amendment of zoning ordinance. 
West’s Ann.Cal.Gov. Code §§ 65928, 65931, 
65950, 65956, 65956(a). 

Landi v. County of Monterey, 189 Cal.Rptr. 

55, 139 Cal.App.3d 934. 


Cal.App. 1 Dist. 1980. Reasonable inter- 
pretation of statutory procedures for approval of 
tentative subdivision map would be that failure 
of advisory agency to act within 50 days trig- 
gered the 30-day period within which legislative 
body must act and failure of that body to act 
within 30 days would be deemed an approval of 
map. West's Ann.Gov.Code, §§ 66452.1(a), 
66452.2, 66452.4. 

Benny v. City of Alameda, 164 Cal.Rptr. 

776, 105 Cal.App.3d 1006. 


Cal.App. 2 Dist. 2001. The Permit 
Streamlining Act (PSA) was enacted to relieve 
applicants from protracted and unjustified gov- 
ernmental delays in processing their permit ap- 
plications. West’s Ann.Cal.Gov.Code § 65920 
et seq. 

Eller Media Co. v. City of Los Angeles, 105 

Cal.Rptr.2d 262, 87 Cal.App.4th 1217, 
review denied. 


Time for approval or disapproval of appli- 
cations for permits to erect billboard structures 
pursuant to Permit Streamlining Act (PSA) did 
not begin to run until supplemental environ- 
mental impact report (EIR) was prepared for 


first sign, or mitigated negative declaration is- 
sued for second sign; thus, applications could 
not be deemed approved under PSA prior to 
that time. West's Ann.Cal.Gov.Code 
§ 65956(b). 
Eller Media Co. v. City of Los Angeles, 105 
Cal.Rptr.2d 262, 87 Cal.App.4th 1217, 
review denied. 


Allegations that California Environmental 
Quality Act (CEQA) determinations regarding 
applications for permits to erect billboard struc- 
tures were not performed in timely manner 
were not sufficient to state cause of action for 
“deemed approval’ of those applications, as 
CEQA contained no “deemed approval” provi- 
sion for cases where agency should fail to com- 
ply with time requirements for environmental 
determinations, notwithstanding that CEQA 
guidelines provided that lead agency shall deter- 
mine within 30 days after accepting application 
as complete whether it intends to prepare EIR 
or negative declaration or use previously pre- 
pared EIR or negative declaration. West’s Ann. 
Cal.Pub.Res.Code § 21000 et seq.; Cal.Code 
Regs. title 14, 8 15102. 

Eller Media Co. v. City of Los Angeles, 105 

Cal.Rptr.2d 262, 87 Cal.App.4th 1217, 
review denied. 


Cal.App. 2 Dist. 1992. City was required 
to adopt ordinance in response to application 
for conditional use permit to build second resi- 
dential unit within 120 days from receipt of 
application regardless of whether application 
was complete when city received it. West's 
Ann.Cal.Gov.Code § 65852.2(b). 

Sounhein v. City of San Dimas, 14 Cal. 

Rptr.2d 656, 11 Cal.App.4th 1255. 


Cal.App. 2 Dist. 1986. Developer's appli- 
cation for required permits to construct shop- 
ping center, with full environmental assessment 
application, constituted application for develop- 
ment project within meaning of statutory 
scheme for review and approval of development 
projects, such that city’s failure to act on appli- 
cation within time limitations mandated by stat- 
utory scheme rendered application approved by 
operation of law. West's Ann.Cal.Gov.Code 
§§ 65950, 65952. 

Palmer v. City of Ojai, 223 Cal.Rptr. 542, 

178 Cal.App.3d 280, review denied. 


Time limitations for approval of develop- 
ment applications set forth in statutory scheme 
for review and approval of development pro- 
jects created mandatory, rather than directory, 
duty on part of public entities, and thus, failure 
to comply with timé limitations renders applica- 
tions approved by operation of law. West's 
Ann.Cal.Gov.Code §§ 65950, 65952. 

Palmer v. City of Ojai, 223 Cal.Rptr. 542, 

178 Cal.App.3d 280, review denied. 
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Cal.App. 3 Dist. 1996. The time for a local 
agency to take action with respect to a proposed 
subdivision is when the tentative map is under 
consideration and, provided the final map is in 
substantial compliance with the tentative map 
and any conditions imposed on its approval, the 
approval of the final map becomes a ministerial 
act. West’s Ann.Cal.Gov.Code § 66474.1. 

Beck Development Co. v. Southern Pacific 

Transportation Co., 52 Cal.Rptr.2d 518, 
44 Cal.App.4th 1160, review denied. 


Cal.App. 3 Dist. 1993. Permit Streamlin- 
ing Act (PSA) supplies strong remedy in form of 
automatic project approval to those discretion- 
ary acts of public agencies that are insulated 
from compulsion by way of mandamus. West's 
Ann.Cal.Gov.Code § 65928. 

Findleton v. Board of Supervisors, 15 Cal. 

Rptr.2d 665, 12 Cal.App.4th 709. 


Property owner's request for certificate of 
compliance with Subdivision Map Act (SMA) 
was “ministerial project’’ that was not subject 
to time limits of Permit Streamlining Act (PSA); 
thus, county agency's failure to act within those 
time limits did not entitle property owner to 
unconditional certificate of compliance. West’s 
Ann.Cal.Gov.Code §§ 65920 et seq., 65928, 
66410 et seq. 

Findleton v. Board of Supervisors, 15 Cal. 

Rptr.2d 665, 12 Cal.App.4th 709. 


Cal.App. 3 Dist. 1985. Approvals of final 
subdivision map by planning commission and 
board of supervisors during statutory extension 
of tentative map were lawful. West’s Ann.Cal. 
Gov.Code §§ 66452.5(a, c), 66499.37. 

Griffis v. County of Mono, 209 Cal.Rptr. 

519, 163 Cal.App.3d 414. 


Cal.App. 4 Dist. 1999. Goal of Permit 
Streamlining Act (PSA) is to relieve permit 
applicants from protracted and unjustified de- 
lays in processing their permit applications. 
West's Ann.Cal.Gov.Code § 65950 et seq. 

Riverwatch v. County of San Diego, 91 

Cal.Rptr.2d 322, 76 Cal.App.4th 1428, as 
modified. 


By its terms, Permit Streamlining Act (PSA) 
only provides project applicants with approval 
from local agencies, and does not prevent oppo- 
nents of the project from challenging the sub- 
stantive validity of such approval, either by way 
of appeals to other agencies or by way of an 
administrative mandamus action. West’s Ann. 
Cal.Gov.Code § 65956(b). 

Riverwatch v. County of San Diego, 91 

Cal.Rptr.2d 322, 76 Cal.App.4th 1428, as 
modified. 


Cal.App. 4 Dist. 1993. De novo hearing 
held by Coastal Commission on application for 
coastal development permit or appeal within 49 
days may be continued after each side orally 


argues merits of matter without violating 21- 
day statutory limitation for action following 
conclusion of hearing. West’s Ann.Cal.Pub.Res. 
Code §§ 30621, 30622. 
Coronado Yacht Club v. California Coastal 
Com., 17 Cal.Rptr.2d 10, 13 Cal.App.4th 
860. 


Cal.App. 4 Dist. 1991. “Deemed —_ap- 
proved” permit under Permit Streamlining Act 
bears all legal entitlements of tangible permit 
issued by agency, and if applicant sues for 
declaratory relief, a declaration of permit enti- 
tlement does not constitute issuance of new 
permit, but rather ratifies earlier permit approv- 
al acquired by operation of law; similarly, tardy 
issuance of paper permit by agency which has 
too long delayed in its original obligation has no 
effect upon prior operative date of permit ac- 
quired by operation of law. West's Ann.Cal. 
Gov.Code § 65921 et seq. 

Ciani v. San Diego Trust & Savings Bank, 
285 Cal.Rptr. 699, 233 Cal.App.3d 1604, 
review denied, on subsequent appeal 30 
Cal.Rptr.2d 581, 25 Cal.App.4th 563. 


Regulation requiring applicant to “‘notify, in 
writing, the local government and the [Coastal] 
Commission of his or her claim that the devel- 
opment has been approved by operation of law”’ 
was consistent with Permit Streamlining Act. 
West's Ann.Cal.Gov.Code § 65921 et seq. 

Ciani v. San Diego Trust & Savings Bank, 
285 Cal.Rptr. 699, 233 Cal.App.3d 1604, 
review denied, on subsequent appeal 30 
Cal.Rptr.2d 581, 25 Cal.App.4th 563. 


Content of notice under Permit Streamlin- 
ing Act that project would be “deemed ap- 
proved” if it had not been acted upon within 60 
days was specified by the Act, and regulation 
pertaining to notices of applications for appeal- 
able coastal development permits did not apply. 
West's Ann.Cal.Gov.Code § 65956(b). 

Ciani v. San Diego Trust & Savings Bank, 
285 Cal.Rptr. 699, 233 Cal.App.3d 1604, 
review denied, on subsequent appeal 30 
Cal.Rptr.2d 581, 25 Cal.App.4th 563. 


Content of permit applicant’s notice under 
Permit Streamlining Act that project would be 
deemed approved if it had not been acted upon 
within 60 days substantially complied with Act. 
West's Ann.Cal.Gov.Code § 65956(b). 

Ciani v. San Diego Trust & Savings Bank, 
285 Cal.Rptr. 699, 233 Cal.App.3d 1604, 
review denied, on subsequent appeal 30 
Cal.Rptr.2d 581, 25 Cal.App.4th 563. 


In order for coastal development permit 
applicant to have its application “‘deemed ap- 
proved” by operation of Permit Streamlining 
Act, applicant was required to serve Coastal 
Commission with notice that project would be 
deemed approved if it had not been acted upon 
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within 60 days. West’s Ann.Cal.Gov.Code 
§§ 65941.5, 65956(b). 
Ciani v. San Diego Trust & Savings Bank, 
285 Cal.Rptr. 699, 233 Cal.App.3d 1604, 
review denied, on subsequent appeal 30 


Cal.Rptr.2d 581, 25 Cal.App.4th 563. 


Cal.App. 4 Dist. 1989. Development mora- 
torium, enacted after application is complete, 
does not toll time period for action on applica- 
tion under Permit Streamlining Act deadlines. 
West’s Ann.Cal.Gov.Code §§ 65858, 65920 et 
seq., 65950, 65956. 

Selinger v. City Council, 264 Cal.Rptr. 499, 

216 Cal.App.3d 259, review denied. 


Cal.App. 4 Dist. 1986. City council's for- 
mal resolution regarding developer's applica- 
tion of housing development site plan was valid, 
even though not announced within 30 days 
following termination of hearing, as required by 
municipal statute. 

Linborg-Dahl Investors, Inc. v. City of Gar- 

den Grove, 225 Cal.Rptr. 154, 179 Cal. 
App.3d 956, review denied. 


Cal.App. 4 Dist. 1974. | Subdividers, who 
submitted subdivision map to county planning 
commission, which within 50 days thereafter 
recommended to board of supervisors that ten- 
tative map be disapproved, were not entitled to 
automatic approval of subdivision map on theo- 
ry that board did not act upon the report at its 
next succeeding regular meeting as required by 
statute, where at its next regular meeting subdi- 
viders appeared and hearing was postponed 
with subdivider's consent to later time, at which 
time subdividers fully participated in hearing 
resulting in disapproval. West's Ann.Bus. & 
Prof.Code, 88 11500 et seq., 11509, 11550, 
ISS ellis 52 (ayo) wiilis 53% 

Lenney v. Board of Supervisors, 116 Cal. 

Rptr. 500, 41 Cal.App.3d 902. 


Cal.App. 6 Dist. 1990. Application for 
planned unit development permit was approved 
by operation of law under Permit Streamlining 
Act when city council failed to take action on 
project within six months of date on which 
application was deemed complete. West's Ann. 
Cal.Gov.Code § 65920 et seq. 

Orsi v. City Council, 268 Cal.Rptr. 912, 219 

Cal.App.3d 1576. 


Developer did not waive mandatory time 
limits of Permit Streamlining Act for approval 
of application for planned unit development 
permit by agreeing to take its proposal off 
scheduled date on council's calendar, where 
developer requested that application be placed 
on next available council agenda for consider- 
ation and next available council meeting oc- 
curred three days before expiration of a six- 


month deemed approval period. West's Ann. 
Cal.Gov.Code 8 65920 et seq. 
Orsi v. City Council, 268 Cal.Rptr. 912, 219 
Cal.App.3d 1576. 


¢=440. Administrative review. 


Library references 
C.J.S. Zoning and Land Planning § 213. 


440.1. —— In general. 


C.D.Cal. 1979. Lender was not ‘‘subdivi- 
der’ within meaning of California Business and 
Professions Code section providing administra- 
tive remedy to “‘subdividers’”’ objecting to denial 
of public report which would authorize sale or 
lease of lots or parcels within subdivision, and 
lender was not barred from bringing action by 
subdivider’s failure to pursue any administrative 
remedy. West's Ann.Cal.Bus. & Prof.Code, 
§ 11018.3. 

Glendale Federal Sav. and Loan Ass'n v. 
Fox, 481 F.Supp. 616, reversed and re- 
manded Glendale Federal Savings & 
Loan Association v. Fox, 663 F.2d 1078, 
certiorari denied 102 S.Ct. 3508, 458 
UESeeli2 ais: land ease 


Cal. 1967. Appeal by improvement associ- 
ation to Board of Permit Appeals from permit 
bureau's issuance of building permit to develop- 
ers for construction of apartment house present- 
ed entire controversy to Board of Permit Ap- 
peals as matter de novo. 

Russian Hill Imp. Ass’n v. Board of Permit 
Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


Cal.App. 1 Dist. 1972. Determination of 
zoning administrator is not final if an appeal is 
taken therefrom to the board of permit appeals. 

City and County of San Francisco v. Padil- 

la, 100 Cal.Rptr. 223, 23 Cal.App.3d 388. 


Cal.App. 1 Dist. 1965. Where ordinance 
contained no provision for review of planning 
commission's determination in matter, authori- 
zation for issuance of zoning permit by commis- 
sion was not subject to review, or approval, or 
rejection by city council. 

Plum v. City of Healdsburg, 46 Cal.Rptr. 

827, 237 Cal.App.2d 308. 


Where planning commission’s determina- 
tion that landowners are entitled to zoning 
permit is proper one under terms of zoning 
ordinance, both city council and inspector are 
bound thereby. 

Plum v. City of Healdsburg, 46 Cal.Rptr. 

827, 237 Cal.App.2d 308. 


Cal.App. 1 Dist. 1964. Between automatic 
expiration pursuant to statute of city zoning 
ordinance which adopted building regulations 
and planning and zoning provisions of county 
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and renewal of the ordinance, city council 
lacked legal authority to assert control over 
zoning and construction of service station, but 
council had authority to review planning com- 
mission's grant of land use permit before ordi- 
nance expired. West’s Ann.Gov.Code, § 65806. 
Anderson v. City Council of City of Pleasant 
Hill, 40 Cal.Rptr. 41, 229 Cal.App.2d 79. 


Cal.App. 1 Dist. 1962. Owner of land 
which was across road from proposed ceme- 
tery, which would be visible from landowner’s 
home, was ‘‘aggrieved’”’ by action of planning 
commission in granting use permit for cemetery 
under County Code which gave right of appeal 
to county board of supervisors by anyone ag- 
grieved by any action taken by planning com- 
mission. 

Thal v. Santa Cruz County, Bd. of Sup’rs, 

22 Cal.Rptr. 637, 204 Cal.App.2d 645. 


Cal.App. 2 Dist. 1975. Provision of Coastal 
Zone Conservation Act suspending a permit 
pending resolution of an appeal to the Califor- 
nia Coastal Zone Commission is to provide a 
mechanism by which those cases on which the 
Commission fails to act within 60 days after 
notice of appeal is filed are given permit effec- 
tiveness. West's Ann.Public Resources Code, 
§ 27423(b). 

Rea Enterprises v. California Coastal Zone 

Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596. 


Since provision of Coastal Zone Conserva- 
tion Act that the California Coastal Zone Com- 
mission (State Commission) may affirm, reverse 
or modify a decision of a regional commission 
is of a general nature it is controlled by the 
more specific sections detailing the procedure 
which the State Commission is required to fol- 
low in hearing appeals. West’s Ann.Public Re- 
sources Code, §§ 27224, 27400, 27423(b, c). 

Rea Enterprises v. California Coastal Zone 

Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596. 


Cal.App. 4 Dist. 1999. By its terms, Permit 
Streamlining Act (PSA) only provides project 
applicants with approval from local agencies, 
and does not prevent opponents of the project 
from challenging the substantive validity of such 
approval, either by way of appeals to other 
agencies or by way of an administrative manda- 
mus action. West’s Ann.Cal.Gov.Code 
§ 65956(b). 

Riverwatch v. County of San Diego, 91 
Cal.Rptr.2d 322, 76 Cal.App.4th 1428, as 
modified. 

¢=441. —— Nature and form of remedy and 
jurisdiction. 

Cal.App. 1 Dist. 1984. Where not all ac- 


tions implementing area’s local coastal plan had 
become effective, State Coastal Commission had 


jurisdiction to hear administrative appeal from 
regional commission’s conditional approval of 
coastal permit for lot division. West’s Ann.Cal. 
Pub.Res. §§ 30519, 30603. 
Del Mar v. California Coastal Com., 199 
Cal.Rptr. 225, 152 Cal.App.3d 49. 


Cal.App. 1 Dist. 1973. Under ordinance 
providing that “any person’ could appeal to 
city council any order, requirement, decision or 
determination of planning commission, city 
council, acting collectively, could appeal from 
planning commission's action in approving ap- 
plication for a use permit, and city council did 
not lack jurisdiction to hear appeal, notwith- 
standing that it did not pay a fee and did not 
clearly state reasons for appeal as required by 
ordinance, where it would have been futile for 
members of council acting as a board to cause 
city to pay fee to itself, statement of reasons was 
waived, aiid due process was not lacking in that 
applicants for permit were given sufficient no- 
tice. West's Ann.Gov.Code, §§ 65801, 65903. 

Mack v. Ironside, 110 Cal.Rptr. 557, 35 

Cal.App.3d 127. 


Cal.App. 1 Dist. 1962. County planning 
commission which approved use permit “‘based 
on the finding in the committee report’, 
adopted the findings of the committee by refer- 
ence and such adoption met requirements of 
County Code contemplating findings by com- 
mission on an application for use permit, and 
county board of supervisors did not have juris- 
diction to conduct a further hearing at which 
additional testimony was taken on ground that 
commission’s decision was contrary to law in 
that it failed to make necessary findings. 

Thal v. Santa Cruz County, Bd. of Sup’rs, 

22 Cal.Rptr. 637, 204 Cal.App.2d 645. 


Cal.App. 2 Dist. 1995. Question before city 
council, whether patio deck complied with stan- 
dard in neighborhood compatibility ordinance 
that project respect privacy of surrounding 
properties, involved application of general stan- 
dard to specific project and thus was adjudica- 
tory rather than legislative function, and was 
reviewable by petition for writ of administrative 
mandamus. West’s Ann.Cal.C.C.P. § 1094.5. 

Briggs v. City of Rolling Hills Estates, 47 

Cal.Rptr.2d 29, 40 Cal.App.4th 637, re- 
view denied. 


442. —— Procedure. 


Cal. 1979. Probable intent underlying city 
ordinance requiring board of permit appeals to 
fix time and place of hearing on appeal so that 
the hearing is held not less than five days nor 
more that 15 days after filing of the appeal and 
requiring the board to act upon the appeal not 
less that 40 days after filing of the appeal was to 
assure to aggrieved party reasonably timely 
hearing of, and decision on, his administrative 
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appeal, and thus the 15-day and 40-day require- 
ments were intended to have only ‘‘directory 
effect,’’ such requirements were ‘‘directory pro- 
cedural requirements,” and the board was enti- 
tled to exercise jurisdiction over zoning appeal 
by homeowner in case in which actions by the 
board caused neither the 15-day requirement 
nor the 40-day requirement to be met. 
Edwards v. Steele, 599 P.2d 1365, 
Cal.Rptr. 662, 25 Cal.3d 406. 


Cal.App. 2 Dist. 2000. City council mem- 
ber’s notice of appeal from city planning com- 
mission's grant of conditional use permit (CUP) 
allowing expansion of billiard parlor, which 
stated as ‘‘Reason for Appeal’’ that “Based upon 
Police Department recommendation, this deci- 
sion is being appealed in order to bring the 
matter in front of the entire Council,’ gave 
operators of parlor adequate notice of nature of 
proceeding, and satisfied requirement under 
city code for a statement of grounds on which 
appeal was taken; statement communicated 
council member’s view that full council should 
decide question, fact that city agency had rec- 
ommended denial, and that circumstance was 
of substantial concern. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


158 


Property owner received adequate notice 
that it would have burden to establish its entitle- 
ment to conditional use permit (CUP) during de 
novo review by city council of its permit appli- 
cation, even though city code did not define 
burden of proof or type of hearing to be held, 
where owner received actual notice and was 
aware of its burden prior to hearing. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1994. Cumulative effect of 
city council’s actions resulted in violation of 
landowners’ substantive and procedural due 
process rights, where, after planning commis- 
sion approved of owners’ project, city council 
appealed planning commission’s decision to it- 
self in violation of municipal code, where land- 
owners were not given notice of grounds of 
appeal, and where council did not file its find- 
ings in resolutions until after landowners filed 
their petition for writ of mandate. U.S.C.A. 
Const.Amend. 14; West's Ann.Cal.Gov.Code 
8§ 66410 et seq., 66452.5(d), 65094; Thousand 
Oaks, Cal.Mun.Code, §§ 1-4.04, 9-3.702, 9- 
4.2807. 

Cohan v. City of Thousand Oaks, 35 Cal. 

Rptr.2d 782, 30 Cal.App.4th 547, as mod- 
ified on denial of rehearing, and review 


denied. 


Cal.App. 2 Dist. 1987. Statute providing 
that upon filing of an appeal in a subdivision 
application case, governing body may set matter 
for hearing, which shall be held within 30 days 


after filing of appeal complaint, does not re- 
quire that hearing be completed within 30 days. 
West's Ann.Cal.Gov.Code § 66452.5(d). 
Knoell v. City of Lompoc, 240 Cal.Rptr. 
464, 195 Cal.App.3d 378. 


Cal.App. 4 Dist. 1993. On appeal after 
port district’s disposition of coastal develop- 
ment permit application, Coastal Commission 
must hold entirely new hearing evaluating all 
aspects of application as if no decision had been 
previously rendered. West's Ann.Cal.Pub.Res. 
Code § 30621. 

Coronado Yacht Club v. California Coastal 

Com., 17 Cal.Rptr.2d 10, 13 Cal.App.4th 
860. 


443. —— Hearing and evidence. 


Cal.App. 2 Dist. 2000. At de novo hearing 
before city council on the “appeal” of an appli- 
cation for a conditional use permit (CUP), appli- 
cant bears the burden of demonstrating its enti- 
tlement to the permit. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Matters which had not been previously dis- 
closed in response to request for public records 
by operator of billiard parlor could properly be 
considered by city council during its de novo 
review following appeal by council member 
from city planning commission’s grant of condi- 
tional use permit (CUP) allowing expansion of 
parlor. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1994. Cumulative effect of 
city council’s actions resulted in violation of 
landowners’ substantive and procedural due 
process rights, where, after planning commis- 
sion approved of owners’ project, city council 
appealed planning commission’s decision to it- 
self in violation of municipal code, where land- 
owners were not given notice of grounds of 
appeal, and where council did not file its find- 
ings in resolutions until after landowners filed 
their petition for writ of mandate. U.S.C.A. 
Const.Amend. 14; West’s Ann.Cal.Gov.Code 
§§ 66410 et seq., 66452.5(d), 65094; Thousand 
Oaks, Cal.Mun.Code, §§ 1-4.04, 9-3.702, 9- 
4.2807. 

Cohan v. City of Thousand Oaks, 35 Cal. 
Rptr.2d 782, 30 Cal.App.4th 547, as mod- 
ified on denial of rehearing, and review 
denied. 


Cal.App. 2 Dist. 1975. On appeal from ac- 
tion of regional commission the California 
Coastal Zone Commission is not only required 
to conduct a de novo public hearing, but is also 
required to conduct a hearing in the same 
manner and by the same vote as the regional 
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commission. West's 
Code, § 27423(c). 
Rea Enterprises v. California Coastal Zone 
Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596. 


Ann.Public Resources 


Cal.App. 2 Dist. 1952. Where _ regional 
planning commission of county granted special 
permit to county to operate a refuse dump, and 
owners of homes within radius of 500 feet of 
property on which dump was to be operated 
filed notice of appeal with board of supervisors, 
requesting that plenary hearing be granted to 
them and that they be permitted to introduce 
additional evidence, action of board of supervi- 
sors in confirming decision after reading tran- 
script of hearing before zoning board which 
made recommendation to planning commission, 
without notice to homeowners and without 
granting them a hearing, was not in excess of 
jurisdiction of board under ordinance. 

Meyers v. Board of Sup’rs of Los Angeles 

County, 243 P.2d 38, 110 Cal.App.2d 623. 


Cal.App. 4 Dist. 1976. In proceeding be- 
fore Coastal Zone Conservation Commission on 
appeal from approval of plaintiff's application 
for coastal development permit by regional 
commission, plaintiff had burden of showing 
that proposed motel project would not have any 
substantial adverse environmental or ecological 
effect. 

Coastal Southwest Dev. Corp. v. California 

Coastal Zone Conservation Com., 127 
Cal.Rptr. 775, 55 Cal.App.3d 525. 


<=444. —— Scope of review. 


Cal. 1959. Board of permit appeals, which 
was invested by charter provision and related 
municipal ordinances with complete power to 
hear and determine entire controversy with re- 
spect to application for a building permit, was 
free to draw its own conclusions from conflict- 
ing evidence before it and, in exercise of its 
independent judgment in the matter, affirm or 
overrule issuance of permit. 

City and County of San Francisco v. Superi- 

or Court of City and County of San Fran- 
cisco, 347 P.2d 294, 1 Cal.Rptr. 158, 53 
Cal.2d 236. 


Cal.App. 1 Dist. 1989. Existence of city’s 
board of permit appeals and its appellate juris- 
diction over zoning decisions were derived from 
city charter, which conferred broad discretion 
and de novo powers of review; however, that 
power had to be exercised within bounds of all 
applicable city charter, ordinance, and code 
sections, and any action on its part that exceed- 
ed those bounds was void. 

City and County of San Francisco v. Board 

of Permit Appeals, 255 Cal.Rptr. 307, 207 
Cal.App.3d 1099. 


Cal.App. 2 Dist. 2000. Unless a local ordi- 
nance provides for a different standard of re- 
view, hearing before a city council on an appli- 
cation for a conditional use permit (CUP) after 
hearing by a planning commission is a proceed- 
ing de novo; as such, burden is on the applicant 
to establish to the satisfaction of a majority of 
the city council that the application should be 
approved. 

Breakzoue Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1996. On appeal from 
planning commission decision regarding condi- 
tional use permit, city council does not merely 
review commission’s decision for error, but 
hears matter de novo, takes additional evidence 
at public hearing, and decides whether it should 
grant or deny permit. Hermosa Beach, Cal., 
Mun.Code §§ 1411, 1412. 

Clark v. City of Hermosa Beach, 56 Cal. 
Rptr.2d 223, 48 Cal.App.4th 1152, as 
modified on denial of rehearing, and re- 
view denied, certiorari denied 117 S.Ct. 
WARO) SPO) Wisse bilo; AN eh7 Weel Btel ele Sysitey. 


Cal.App. 2 Dist. 1977. The negative decla- 
ration of planning department and the reasons 
why it was made should have been considered 
and sustained by city council, unless as matter 
of law it appeared that project, on application 
for building permit for a two-story single-family 
residence, as a whole would have a substantial 
adverse impact on environment. West's 
Ann.Public Resources Code, §§ 21000 et seq., 
21083, 21084. 

Gabric v. City of Rancho Palos Verdes, 140 

Cal.Rptr. 619, 73 Cal.App.3d 183. 


Cal.App. 2 Dist. 1975. On appeal from or- 
der of a regional commission granting a devel- 
opment permit the California Coastal Zone 
Commission is required not only to review the 
regional effect of the proposed development but 
also has responsibility of determining the state- 
wide effect thereof. West's Ann.Public Re- 
sources Code, 8§ 27001, 27423. 

Rea Enterprises v. California Coastal Zone 

Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596. 


Term ‘‘de novo’’ as used in provision of 
Coastal Zone Conservation Act that appeals to 
the California Coastal Zone Commission shall 
be scheduled for a de novo public hearing 
contemplates not merely a new public hearing 
but, rather, that the matter is to be decided 
anew. West's Ann.Public Resources Code, 
§ 27423(c). 

Rea Enterprises v. California Coastal Zone 

Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596. 


Cal.App. 2 Dist. 1970. Only ultimate find- 
ing which city council was required to make in 
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reversing determination of Board of Zoning 
Adjustments that conditional use permit should 
not be issued was that the proposed use satis- 
fied standards established by Municipal Code. 
Stoddard v. Edelman, 84 Cal.Rptr. 443, 4 
Cal.App.3d 544. 


Cal.App. 3 Dist. 1970. City council had 
power to determine that appeal from city plan- 
ning commission’s grant of special use permit 
allowing establishment of mobile home park 
should be by trial de novo even though there 
was no statutory procedure governing the meth- 
od or manner of perfecting an appeal from the 
commission to the council. 

Lagrutta v. City Council, 96 Cal.Rptr. 627, 

9 Cal.App.3d 890. 


e445, —— Determination. 


Cal. 1967. Ordinarily, Board of Permit Ap- 
peals, as agency entrusted with broad discre- 
tionary power, would be bound to apply zoning 
ordinances in force at time of final administra- 
tive decision, rather than ordinances in effect at 
time of preliminary proceeding before permit 
bureau. 

Russian Hill Imp. Ass’n v. Board of Permit 

Appeals of City and County of San Fran- 
cisco, 423 P.2d 824, 56 Cal.Rptr. 672, 66 
Cal.2d 34. 


Cal. 1959. Under city charter providing 
that building permit dependent on or affected 
by zoning should not be issued unless approved 
by city planning commission and giving board 
of permit appeals complete power to hear and 
determine entire controversy on appeal and to 
draw its own conclusion and affirm or overrule 
issuance of permits, action of board, which held 
full hearing on appeal from denial by commis- 
sion of application for a building permit, viewed 
the site, and made its own independent order 
overruling the commission, was within its law- 
ful discretion, and superior court’s order over- 
ruling the board and directing that a perempto- 
ry writ of mandate issue commanding board to 
set aside its order, which directed that a permit 
be granted to property owner, was an act in 
excess of court’s jurisdiction, and prohibition 
would lie restraining court from taking any 
further proceedings in the action. St.1931, pp. 
2991-2992, § 24, pp. 3001-3002, § 39; West's 
Ann.Code Civ.Proc. §§ 1085, 1102, 1103. 

City and County of San Francisco v. Superi- 

or Court of City and County of San Fran- 
cisco, 347 P.2d 294, 1 Cal.Rptr. 158, 53 
Cal.2d 236. 


Cal.App. 1 Dist. 1989. Existence of city’s 
board of permit appeals and its appellate juris- 
diction over zoning decisions were derived from 
city charter, which conferred broad discretion 
and de novo powers of review; however, that 
power had to be exercised within bounds of all 


applicable city charter, ordinance, and code 
sections, and any action on its part that exceed- 
ed those bounds was void. 
City and County of San Francisco v. Board 
of Permit Appeals, 255 Cal.Rptr. 307, 207 
Cal.App.3d 1099. 


Any implied finding of nonconforming use 
by city’s board of permit appeals would be 
irreconcilable with board’s express findings re- 
garding when third-dwelling unit was added to 
property zoned for single-dwelling use; thus, 
asserted implied finding could not justify 
board’s overruling zoning administrator's denial 
of permit for third-dwelling unit. 

City and County of San Francisco v. Board 

of Permit Appeals, 255 Cal.Rptr. 307, 207 
Cal.App.3d 1099. 


Policy-related findings made by city’s board 
of permit appeals did not empower it to order 
that property owner be permitted to retain exist- 
ing third-dwelling unit on property, zoned for 
single-dwelling use, contrary to municipal plan- 
ning code. West's Ann.Cal.C.C.P. § 1094.5(b). 

City and County of San Francisco v. Board 

of Permit Appeals, 255 Cal.Rptr. 307, 207 
Cal.App.3d 1099. 


Availability of off-street parking and large 
lot size did not authorize city’s board of permit 
appeals to order that property owner be permit- 
ted to retain existing third-dwelling unit on 
property zoned for single-dwelling use; those 
factors were irrelevant unless third unit was 
allowable under municipal planning code in 
first instance. 

City and County of San Francisco v. Board 

of Permit Appeals, 255 Cal.Rptr. 307, 207 
Cal.App.3d 1099. 


Cal.App. 2 Dist. 2000. City council mem- 
bers did not violate Political Reform Act by 
voting on application for conditional use permit 
(CUP) allowing expansion of billiard parlor, 
even though some council members had previ- 
ously received campaign contributions from en- 
tities owned by landlord of site of parlor, where 
no member had received any financial contribu- 
tion from landlord within 12 months prior to 
council’s action. West's Ann.Cal.Gov.Code 
§ 87103. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Fact that some members of city council 
who considered application for conditional use 
permit (CUP) allowing expansion of billiard 
parlor had previously received campaign contri- 
butions from entities owned by parlor’s landlord 
did not deprive parlor operator of a fair hearing 
on application, where all contributions had 
been received more than 12 months before 
council took action, and Political Reform Act 
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thus was not implicated. West’s Ann.Cal.Gov. 
Code § 87103. 

Breakzone Billiards vy. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Fact that some members of city council 
who considered application for conditional use 
permit (CUP) allowing expansion of billiard 
parlor had previously received campaign contri- 
butions from entities owned by parlor’s landlord 
did not result in council members having imper- 
missible financial interest in contract they 
made, in violation of Government Code. West's 
Ann.Cal.Gov.Code § 1090. 

Breakzone Billiards vy. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Fact that some members of city council 
who considered application for conditional use 
permit (CUP) allowing expansion of billiard 
parlor had previously received campaign contri- 
butions from entities owned by parlor’s land- 
lord, who had financial interest in outcome, did 
not create common law conflict of interest on 
part of council members which rendered hear- 
ing on application fundamentally unfair, where 
contributions had been made several years ear- 
lier, and there was no evidence that contribu- 
tions had been made in return for an express 
promise to act in a particular way. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Fact that city council member who filed 
notice of appeal seeking de novo review by 
entire counsel of city planning commission's 
grant of conditional use permit (CUP) allowing 
expansion of billiard parlor had previously re- 
ceived campaign contributions from parlor’s 
landlord did not create impermissible bias on 
part of member based on personal interest, as 
would make member's participation in council 
decision a violation of parlor operator’s right to 
a fair hearing. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


City council member who had filed notice 
of appeal seeking de novo review by council of 
city planning commission’s grant of conditional 
use permit (CUP) allowing expansion of billiard 
parlor did not have impermissible bias based on 
prejudgment of adjudicative facts, and thus 
could subsequently vote on appeal without ren- 
dering proceeding fundamentally unfair and in 
violation of parlor operator's due process rights; 
city code authorized member to take appeal, 
and there was no indication that he had domi- 
nated proceedings. West's Ann.Cal. Const. Art. 
Sars 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cumulative effect of city’s actions did not 
create appearance of bias resulting in violation 


of due process rights of billiard parlor during de 
novo review by city council of city planning 
commission's grant of conditional use permit 
(CUP) allowing expansion of parlor; no individ- 
ual procedural errors occurred, and operator 
was asked during hearing if he would accept a 
CUP which did not permit sale of alcohol. 
Breakzone Billiards v. City of Torrance, 97 
Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1977. Where city council, 
as administrative reviewing agency, sought to 
overrule and ignore negative declaration of its 
own department or officer charged with duty of 
making such declaration, on application for 
permit to build two-story single-family resi- 
dence, city was required to make supportive 
findings and explain reasons why it totally ig- 
nored the negative declaration and recommen- 
dations and facts set forth therein. West's 
Ann.Publie Resources Code, §§ 21000 et seq., 
21083, 21084. 

Gabric v. City of Rancho Palos Verdes, 140 

Cal.Rptr. 619, 73 Cal.App.3d 183. 


Cal.App. 2 Dist. 1975. Once California 
Coastal Zone Commission accepts the matter on 
appeal, a majority vote is required to grant a 
development permit. West’s Ann.Public Re- 
sources Code, §§ 27224, 27400, 27420 et seq., 
27423, 27423(c). 

Rea Enterprises v. California Coastal Zone 

Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596. 


Tie vote by California Coastal Zone Com- 
mission (State Commission) on appeal from 
decision of South Coast Regional Commission 
approving coastal development permit resulted 
in a denial of the permit; tie vote by the State 
Commission does not constitute an affirmation 
of a regional commission’s decision; likewise, 
in those situations where a two-thirds vote is 
necessary, such a vote is required on part of 
State Commission to grant the permit after 
appeal from decision of a regional commission 
has been accepted. West's Ann.Public Re- 
sources Code, §§ 27400, 27401, 27423. 

Rea Enterprises v. California Coastal Zone 

Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596. 


446. Fees and charges, in general. 


Library references 
C.J.S. Zoning and Land Planning § 204. 


Cal. 1983. City had right to impose rea- 
sonable filing fee on party appealing planning 
commission’s decision to city council. West's 
Ann.Cal.Gov.Code §§ 66410 et seq., 66451.2, 
66452.5. 

Sea & Sage Audubon Society, Inc. v. Plan- 

ning Com., 668 P.2d 664, 194 Cal.Rptr. 
357, 34 Cal.3d 412. 
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Amendment to Subdivision Map Act did not 
preclude local entity from imposing filing fee on 
anyone other than subdivider. West's Ann.Cal. 
Gov.Code § 66452.5(e). 

Sea & Sage Audubon Society, Inc. v. Plan- 

ning Com., 668 P.2d 664, 194 Cal.Rptr. 
357, 34 Cal.3d 412. 


Cal.App. 4 Dist. 1983. Once developer has 
accepted benefits of building permit by con- 
structing project he will not be permitted to sue 
for refund or cancellation or reimbursement of 
costs of compliance with permit conditions; 
appropriate method to challenge permit condi- 
tions is mandamus proceeding. 

McLain Western #1 v. County of San Die- 

go, 194 Cal.Rptr. 594, 146 Cal.App.3d 
ize 


Where decision to proceed with project has 
been made, commitments have been made and 
costs have been incurred, all of which are in 
practice irrevocable, but permits will be ob- 
tained in phases as project progresses, and 
where new law imposes fee condition on subse- 
quent permit under circumstances where even 
time necessary to challenge legality of fee by 
petition for mandamus is economically imprac- 
tical, developer may pay fee under protest and 
sue for refund. 

McLain Western #1 v. County of San Die- 

go, 194 Cal.Rptr. 594, 146 Cal.App.3d 
UP 


Even though developer’s marketing plan for 
luxury condominium complex was aimed at 
adult recreational market, its sales agreement 
did not prohibit leasing of units or residence by 
children, and therefore, county’s denial of ex- 
emption from interim facilities fee was reason- 
able and in accord with purposes of School 
Facilities Act. West’s Ann.Cal.Gov.Code 
§ 65974(d). 

McLain Western #1 v. County of San Die- 

go, 194 Cal.Rptr. 594, 146 Cal.App.3d 
THEE: 


Cal.App. 4 Dist. 1979. In determining to- 

tal cost of sign inventory fee, which was im- 

posed pursuant to “‘on-premises’’ sign ordi- 

nance, city properly included costs of inspection 

of hazards, travel time, office supplies, tele- 

phone expenses, overhead, and clerk’s time; 

city was not required to make reference to such 
cost elements in ordinance itself. 

United Business Com. v. City of San Diego, 

154 Cal.Rptr. 263, 91 Cal.App.3d 156. 


City’s sign inventory fee was regulatory in 
nature and was not enacted for purpose of 
raising revenue. 

United Business Com. v. City of San Diego, 

154 Cal.Rptr. 263, 91 Cal.App.3d 156. 


In light of facts that inventory process un- 
der authority of original ‘on-premises’ sign 


ordinance imposing sign inventory fee was not 
completed until after adoption of replacing ordi- 
nance, that over $29,000 was expended on pro- 
ject after such adoption, and that new ordi- 
nance was continuation and reenactment of 
original ordinance, recoupment of such ex- 
penses incurred under original ordinance did 
not constitute a revenue tax measure. 
United Business Com. v. City of San Diego, 
154 Cal.Rptr. 263, 91 Cal.App.3d 156. 


Atty.Gen. 1993. If a local agency charges 
building permit and similar fees based upon the 
Uniform Building Code Valuation Tables with- 
out supporting evidence regarding the relation- 
ship between the fees and the services rendered, 
such fees are invalid to the extent they exceed 
the reasonable costs of providing the services 
rendered unless the amounts of the fees are 
approved by the electorate. West's Ann.Cal. 
Const. Art. 13A, § 4; West’s Ann.Cal.Gov.Code 
§ 66014; West’s Ann.Cal. Health & Safety Code 
§§ 17922, 17951. 

76 Op.Atty.Gen. 4, March 9, 1993. 


Atty.Gen. 1993. If a local agency charges 
building permit and similar fees based upon the 
Uniform Building Code Valuation Tables with- 
out supporting evidence regarding the relation- 
ship between the fees and the services rendered, 
such fees are invalid to the extent they exceed 
the reasonable costs of providing the services 
rendered. West's Ann.Cal. Const. Art. 13A, § 4; 
West's Ann.Cal.Gov.Code § 66014; West's Ann. 
Cal. Health & Safety Code §§ 17922, 17951. 

76 Op.Atty.Gen. 4, March 9, 1993. 


(D) EFFECT OF DETERMINATION; 
REVOCATION. 


461. Effect of determination in general. 


Library references 
C.J.S. Zoning and Land Planning § 218. 


C.A.9 (Cal.) 1998. City Board of Permit 
Appeals’ (BPA) decision that landowner was 
required to obtain conditional use permit was 
not final under California law, and thus did not 
preclude landowner from asserting equal pro- 
tection claim against city in § 1983 action; 
landowner sought administrative review of 
BPA’s decision in state court mandamus action 
that had been stayed by stipulation of parties. 
U.S.C.A. Const.Amend. 14; 42 U.S.C.A. § 1983. 

San Remo Hotel v. City and County of San 

Francisco, 145 F.3d 1095. 


C.D.Cal. 1996. Under doctrine of res judi- 
cata, restaurant owner's failure to challenge 
conditional use permit (CUP) ordinances in pri- 
or application for its current use did not bar 
subsequent First Amendment challenge to CUP 
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ordinances with respect to proposed use for 

adult entertainment. U.S.C.A. Const.Amend. 1. 

3570 East Foothill Blvd., Inc. v. City of 
Pasadena, 912 F.Supp. 1268. ; 


Cal. 1985. Inasmuch as conditional use 
permit does not permit uses authorized neither 
by permit nor by zoning ordinance without 
permit, use permitted is both grant of authority 
to use and limitation in authorized uses of 
property. 

Sports Arenas Properties, Inc. v. City of 

San Diego, 710 P.2d 338, 221 Cal.Rptr. 
538, 40 Cal.3d 808, certiorari denied 106 
S.Ct. 2247, 476 U.S. 1141, 90 L.Ed.2d 
694, 


If conditional use permittee exercises its 
authority to use property in accordance with 
permit, it must accept burdens with benefits of 
permit. 

Sports Arenas Properties, Inc. v. City of 

San Diego, 710 P.2d 338, 221 Cal.Rptr. 
538, 40 Cal.3d 808, certiorari denied 106 
S.Ct. 2247, 476 U.S. 1141, 90 L.Ed.2d 
694. 


Cal. 1980. An existing or prospective 
property owner, on being advised by planning 
and building officials that a given project com- 
plies with applicable local codes, does not there- 
by gain the right to proceed with that project 
regardless of the rights of third parties or the 
public in the property. 

County of Los Angeles v. Berk, 605 P.2d 
381, 161 Cal.Rptr. 742, 26 Cal.3d 201, 
certiorari denied 101 S.Ct. 111, 449 U.S. 
836, 66 L.Ed.2d 43. 


Cal.App. 1 Dist. 1984. County board of su- 
pervisors’ finding that property owner’s pro- 
posed commercial use of property was consis- 
tent with area master plan was not result of an 
adjudicatory proceeding, so that appeal by co- 
alition of neighboring homeowners of granting 
of use permit, was not barred by principle of res 
judicata. 

Penn-Co v. Board of Supervisors, 205 Cal. 

Rptr. 298, 158 Cal.App.3d 1072. 


Cal.App. 1 Dist. 1965. It was ministerial 
duty of city inspector to issue building permit 
upon planning commission’s determination that 
landowners were entitled to zoning permit but 
he was not obliged to issue building permit in 
violation of terms of ordinance. 

Plum v. City of Healdsburg, 46 Cal.Rptr. 

827, 237 Cal.App.2d 308. 


Cal.App. 2 Dist. 1995. Homeowner's fail- 
ure to pursue administrative mandamus, there- 
by allowing city council’s resolution, requiring 
them to remove deck before occupying their 
house, to become final, precluded bringing in- 


dependent action for damages and injunctive 
relief. West's Ann.Cal.C.C.P. § 1094.5. 
Briggs v. City of Rolling Hills Estates, 47 
Cal.Rptr.2d 29, 40 Cal.App.4th 637, re- 
view denied. 


Cal.App. 2 Dist. 1992.  Cit’s issuance of 
certificate of compliance regarding lot, thus 
certifying that division of lot into front and rear 
parcels was in accordance with applicable pro- 
visions of Subdivision Map Act and city’s subdi- 
vision ordinance barred any claim by adjoining 
homeowners that rear and front parcels of lot 
merged so as to set aside conveyance of rear 
parcel to owners who planned to build two- 
story home in subdivision containing one-story 
homes. West's Ann.Cal.Gov.Code 
§ 66499.35(a). 

Steli_v. Jay Hales Development Co., 15 

Cal.Rptr.2d 220, 11 Cal.App.4th 1214, 
rehearing denied. 


Cal.App. 3 Dist. 1990. Provision of Gov- 
ernment Code which provided that no act of 
county board of supervisors shall be valid or 
binding unless majority of all members con- 
curred therein compelled conclusion that 
board's less than majority vote denying property 
owners’ application for certificates of compli- 
ance was not decision on merits entitled to res 
judicata effect. | West’s Ann.Cal.Gov.Code 
§ 25005. 

Hunt v. County of Shasta, 275 Cal.Rptr. 

113, 225 Cal.App.3d 432, rehearing de- 
nied, modified. 


Cal.App. 4 Dist. 1991. Failure of property 
owner to bring administrative mandamus pro- 
ceeding to challenge development review permit 
allowing construction of commercial buildings 
only if certain wall and driveway were built 
estopped owner from relitigating same issue in 
court, whether in the context of declaratory 
relief or inverse condemnation. 

City of Santee v. Superior Court, 279 Cal. 

Rptr. 22, 228 Cal.App.3d 713, rehearing 
denied. 


Cal.App. 4 Dist. 1989. Property owner's 
failure to file petition for writ of administrative 
mandate within 60 days of Coastal Commis- 
sion’s decision to grant permit for demolition 
and rebuilding of owner’s beachfront house pro- 
vided owner dedicated easement for public ac- 
cess across strip of beach in front of his home 
rendered Commission decision final, despite 
contention such a petition would have been 
futile because it was virtually certain that the 
commission would uphold the easement condi- 
tion; therefore, that decision was res judicata 
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and precluded property owner's subsequent ac- 
tion for inverse condemnation. 
California Coastal Com. v. Superior Court, 
258 Cal.Rptr. 567, 210 Cal.App.3d 790, 
210 Cal.App.3d 1488, rehearing denied, 
modified. 


Coastal Commission did not act in excess of 
its jurisdiction in granting property owner a 
permit for demolition and rebuilding of beach- 
front house provided property owner dedicated 
easement for public access across strip of beach 
in front of his home; therefore, final Commis- 
sion judgment was res judicata as to property 
owner’s subsequent inverse condemnation ac- 
tion. 
California Coastal Com. v. Superior Court, 
258 Cal.Rptr. 567, 210 Cal.App.3d 790, 
210 Cal.App.3d 1488, rehearing denied, 
modified. 


Cal.App. 4 Dist. 1982. California Coastal 
Commission in approving or disapproving local 
coastal program does not create or originate 
land use rules and regulations; it can approve 
or disapprove, but cannot itself draft any part of 
coastal plan. West's Ann.Pub.Res.Code 
§ 30510 et seq. 

City of Chula Vista v. Superior Court, 183 

Cal.Rptr. 909, 133 Cal.App.3d 472. 


Atty.Gen. 1961. An irrigation district, in 
constructing canals and pipelines, must submit 
plans for construction of such canals and pipe- 
lines to county and city planning commissions 
for approval, but disapproval of district’s pro- 
posals for canals and pipelines is merely adviso- 
ry in nature and may be overruled by governing 
body of district. Gov.Code, 8§ 53090-53095, 
65302, 65460-65477, 65551-65554, 65600- 
65704; Water Code, § 20570. 

61-20, 37 Op.Atty.Gen. 89. 


Law Rev. 1975. Development rights trans- 
fer in Livermore: A planning strategy to con- 
serve open space. Patricia Sheehan Peterson, 
Editor, Gerald Richards. 

5 Golden Gate L.Rev. 191. 


€>462. Successive applications. 


Library references 
C.J.S. Zoning and Land Planning § 212. 


Cal.App. 3 Dist. 1990. Although two to 
one vote of board of county supervisors was 
final for purposes of judicial review, vote was 
not binding on merits of controversy and did 
not preclude board from considering new appli- 
cations for certificates of compliance for same 
parcels. West's Ann.Cal.Gov.Code § 25005. 

Hunt v. County of Shasta, 275 Cal.Rptr. 

113, 225 Cal.App.3d 432, rehearing de- 
nied, modified. 


€=463. Form, requisites, and validity of per- 
mission or certificate in general. 


Library references 
C.J.S. Zoning and Land Planning § 217. 


Cal.App. 2 Dist. 1968. Ownership, by 
members of city council, of stock in corporation 
seeking special use permit did not render inval- 
id action of council in granting such permit. 

Gonsalves v. City of Dairy Valley, 71 Cal. 

Rptr. 255, 265 Cal.App.2d 400. 


464. Construction and operation in general. 


Library references 
C.J.S. Zoning and Land Planning §§ 220, 


DAN 
<=464(1). In general. 
Cal. 1985. Absence of conditions in use 


permit does not mean that permittee may make 
uses of property permitted neither by use permit 
nor by zoning ordinance without permit. 
Sports Arenas Properties, Inc. v. City of 
San Diego, 710 P.2d 338, 221 Cal.Rptr. 
538, 40 Cal.3d 808, certiorari denied 106 
SC 22475476 Urs. 11417 90 Ebd2d 
694. 


Absence of express conditions in use permit 
limiting use to rent to senior citizens on non- 
profit basis did not mean that property was not 
limited to those uses; use of property after 
issuance of permit was limited to those uses 
permitted by zoning ordinance in absence of 
permit and one authorized by permit, i.e., “non- 
profit Senior Citizens Housing Project.”’ 

Sports Arenas Properties, Inc. v. City of 

San Diego, 710 P.2d 338, 221 Cal.Rptr. 
538, 40 Cal.3d 808, certiorari denied 106 
S.Ct. 2247, 476 U.S. 1141, 90 L.Ed.2d 
694. 


Terms of conditional use permit authorizing 
use of property for ‘‘non-profit Senior Citizen 
Housing Project’’ were not vague or ambiguous, 
and could be enforced; terms were to be read 
in light of application for permit which made 
clear that project envisioned was type autho- 
rized by specific federal law. National Housing 
Act, § 231, as amended, 12 U.S.C.A. § 1715v. 

Sports Arenas Properties, Inc. v. City of 

San Diego, 710 P.2d 338, 221 Cal.Rptr. 
538, 40 Cal.3d 808, certiorari denied 106 
S.Ct. 2247, 476 U.S. 1141, 90 L.Ed.2d 
694." 


Property owner could not be required to 
use property only to rent to senior citizens on 
non-profit basis, as originally authorized by 
conditional use permit, where permit incorpo- 
rated provisions of National Housing Act with 
respect to senior citizen housing, including pro- 
vision authorizing Department of Housing and 
Urban Development, if required to take over 
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project under its guarantee, to sell property to 
profit-making organization without senior citi- 
zen limitation, and HUD had included no such 
limitation in selling property to owner. Nation- 
al Housing Act, § 231, as amended, 12 U.S.C.A. 
§ 1715v. 
Sports Arenas Properties, Inc. v. City of 
San Diego, 710 P.2d 338, 221 Cal.Rptr. 
538, 40 Cal.3d 808, certiorari denied 106 
S.Ct. 2247, 476 U.S. 1141, 90 L.Ed.2d 
694. 


Failure of original developer of housing 
project to comply with terms of conditional use 
permit requiring it to proceed under designated 
section of National Housing Act and requiring 
project to be operated by non-profit corporation 
did not furnish ground to require present own- 
ers of project to operate on conditions other 
than those specified in permit; present owners 
were not ones who failed to comply with per- 
mit, and failure to proceed under designated 
section of Act was not of substantial impor- 
tance, inasmuch as section under which origi- 
nal developer proceeded was the same in most 
relevant respects. National Housing Act, 
§§ 221, 231, as amended, 12 U.S.C.A. §§ 17151, 
1715v. 

Sports Arenas Properties, Inc. v. City of 

San Diego, 710 P.2d 338, 221 Cal.Rptr. 
538, 40 Cal.3d 808, certiorari denied 106 
S:Ct 22476 476..US 91141590 L.Ed2d 
694. 


Cal. 1984. An equitable estoppel requiring 
government to exempt a land use from a subse- 
quently imposed regulation must include a 
promise such as that implied by a building 
permit that proposed use will not be prohibited 
by a class of restrictions that includes regulation 
in question and reasonable reliance on promise 
by promisee to promisee’s detriment. 

Santa Monica Pines, Ltd. v. Rent Control 

Board, 679 P.2d 27, 201 Cal.Rptr. 593, 
35 Cal.3d 858. 


Cal. 1980. Zoning amendments are “‘legis- 
lative,’ but administrative decisions, such as 
variance and use permits, are “‘adjudicative.”’ 

Arnel Development Co. v. City of Costa 

Mesa, 620 P.2d 565, 169 Cal.Rptr. 904, 
28 Cal.3d 511, transferred to 178 Cal. 
Rptr. 723, 126 Cal.App.3d 330. 


Cal. 1977. 
with the land. 
County of Imperial v. McDougal, 564 P.2d 

14, 138 Cal.Rptr. 472, 19 Cal.3d 505, 
application denied 98 S.Ct. 294, 434 U.S. 

899, 54 L.Ed.2d 187, appeal dismissed 98 

S.Ct. 469, 434 U.S. 944, 54 L.Ed.2d 306. 


Conditional use permits run 


Landowner who claimed right to conduct 
commercial water sale business on his property 
under conditional use permit which had been 


issued to his predecessor in title was subject to 
the limitations in the permit under which he 
claimed and could assert no greater rights 
therein than his predecessor in title enjoyed. 
County of Imperial v. McDougal, 564 P.2d 

14, 138 Cal.Rptr. 472, 19 Cal.3d 505, 
application denied 98 S.Ct. 294, 434 U.S. 

899, 54 L.Ed.2d 187, appeal dismissed 98 

S.Ct. 469, 434 U.S. 944, 54 L.Ed.2d 306. 


Evidence including record of joint meeting 
between planning commission and board of 
supervisors at which use of subject land was 
discussed and language of resolution granting 
conditional use permit did not establish that 
restriction, contained in conditional use permit, 
prohibiting sale of water for export was de- 
signed to prevent intensive commercial use of 
the property; where planning commission is- 
sued conditional use permit containing only a 
limitation on the export of water, court was 
required to conclude that limitation was intend- 
ed to accomplish only what it clearly stated, 
that is to prohibit exporting water from the 
county. 

County of Imperial v. McDougal, 564 P.2d 

14, 138 Cal.Rptr. 472, 19 Cal.3d 505, 
application denied 98 S.Ct. 294, 434 U.S. 
899, 54 L.Ed.2d 187, appeal dismissed 98 
S.Ct. 469, 434 U.S. 944, 54 L.Ed.2d 306. 


Where conditional use permit for commer- 
cial sale of water did not explicitly limit the 
character of the commercial use of the property 
but was conditioned only on a _ prohibition 
against exporting water outside the county, 
landowner’s successor in title, who succeeded 
to rights under the permit, did not violate zon- 
ing ordinance by allowing large numbers of 
trucks to haul water from the well on his 
property. 

County of Imperial v. McDougal, 564 P.2d 

14, 138. Cal.Rpir. 472, 19) Calisd (505; 
application denied 98 S.Ct. 294, 434 U.S. 
899, 54 L.Ed.2d 187, appeal dismissed 98 
S.Ct. 469, 434 U.S. 944, 54 L.Ed.2d 306. 


Where landowner had valid conditional use 
permit for commercial operation of a well on 
his property and the operation of such business 
did not constitute a nonconforming use, land- 
owner was not prohibited from selling water 
from the well by county ordinance which pro- 
vided that nonconforming uses of land must be 
discontinued within one year. 

County of Imperial v. McDougal, 564 P.2d 

14, 138 Cal.Rptr. 472, 19 Cal.3d 505, 
application denied 98 S.Ct. 294, 434 U.S. 
899, 54 L.Ed.2d 187, appeal dismissed 98 
S.Ct. 469, 434 U.S. 944, 54 L.Ed.2d 306. 


Cal.App. 1 Dist. 1953. Issuance of county 
building inspector's permit for building of con- 
crete mixing plant after inspector obtained fa- 
vorable opinion of deputy district attorney and 
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approval of county planning commission did 
not result in creation of any rights to use 
premises in general commercial district for con- 
crete mixing plant in violation of county zoning 
ordinance. 
Markey v. Danville Warehouse & Lumber, 
Inc., 259 P.2d 19, 119 Cal.App.2d 1. 


Cal.App. 2 Dist. 1998. | Conditional use 
permit creates a right which runs with the land, 
not to the individual permittee. 

Malibu Mountains Recreation, Inc. v. Coun- 

ty of Los Angeles, 79 Cal.Rptr.2d 25, 67 
Cal.App.4th 359, review denied. 


Cal.App. 2 Dist. 1996. Conditions of a con- 
ditional use permit run with the land, once 
benefits of permit have been accepted; subse- 
quent owners of land have no greater rights 
than those of owner at time conditional use 
permit was issued. 

Sounhein v. City of San Dimas, 55 Cal. 

Rptr.2d 290, 47 Cal.App.4th 1181, re- 
hearing denied. 


Cal.App. 2 Dist. 1955. Special use permits 
under zoning ordinances run with the land. 
Cohn v. County Bd. of Sup’rs of Los Ange- 
les County, 286 P.2d 836, 135 Cal.App.2d 

180. 


Cal.App. 2 Dist. 1953. Where operator of 
slaughterhouse and packing plant petitioned 
county regional planning commission for per- 
mission to make alterations which were ordered 
by State Department of Agriculture and were 
necessary to enable operator to continue in 
business, allowance of the petition did not con- 
stitute the granting of a new exception but 
constituted a recognition and protection of op- 
erator’s original right. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


Even if application of operator of slaughter- 
house and packing plant for permission to make 
alterations ordered by the State Department of 
Agriculture was one for an exception from the 
county zoning ordinance, although not for en- 
largement of an existing right, granting of the 
application constituted a determination by the 
county regional planning commission that the 
alterations were necessary for the preservation 
of the substantial property right of the operator 
and would not be materially detrimental to the 
public welfare or property of others in the 
vicinity. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


Any one who relied upon order of county 
regional planning commission which approved 
application of operator of slaughterhouse and 
packing plant for permission to make altera- 
tions ordered by the State Department of Agri- 
culture upon condition that operator’s use of 


the premises for such purposes should cease 

November 1, 1950, would be chargeable with 
knowledge of invalidity of order. 

Ricciardi v. Los Angeles County, 252 P.2d 
773, 115 Cal.App.2d 569. 


Cal.App. 3 Dist. 1982. One claiming detri- 
mental reliance could not rely in good faith on 
the governmental permit when that government 
expressly counsels against reliance. 

McCarthy v. California Tahoe Regional 

Planning Agency, 180 Cal.Rptr. 866, 129 
Cal.App.3d 222. 


Cal.App. 3 Dist. 1977. Conferring finality 
on approvals issued by regional planning agen- 
cy that led to work preliminary to construction 
was error in absence of a representation by 
agency that developer would be exempt from 
land-use regulations prevailing when, at a later 
time, developer would apply for a building per- 
mit. West’s Ann.Gov.Code, 8§ 67070, 67073, 
67100. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 


Cal.App. 4 Dist. 1986. Findings of fact to 
support issuance of conditional use permit, 
which findings stated landowners’ use of prop- 
erty would not be injurious to improvements in 
future and which described how conditional use 
would fit into community aesthetically, did not 
restrict height of landowners’ trees and give 
adjacent homeowners right to shorten trees to 
eliminate obstruction of view. 

Pacifica Homeowners’ Assn. v. Wesley 

Palms Retirement Community, 224 Cal. 
Rptr. 380, 178 Cal.App.3d 1147. 


Requirement of conditional use permit that 
landowners obtain planning commission’s ap- 
proval of landscape plan did not limit height of 
landowners’ trees and therefore did not give 
adjacent homeowners right to limit size of trees 
obstructing view where trees exceeded alleged 
height limit at time commissioner approved 
plan. 

Pacifica Homeowners’ Assn. v. Wesley 

Palms Retirement Community, 224 Cal. 
Rptr. 380, 178 Cal.App.3d 1147. 


Condition in conditional use permit that 
landowners’ buildings would be five stories 
rather than seven stories tall, with proportional 
reduction in total height, did not require corre- 
sponding reduction in height of surrounding 
trees which obstructed adjacent homeowners’ 
view. 

Pacifica Homeowners’ Assn. v. Wesley 

Palms Retirement Community, 224 Cal. 
Rptr. 380, 178 Cal.App.3d 1147. 


Landowners who accepted benefits of con- 
ditional use permit did not have corresponding 
obligation to act in good faith by preventing 
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trees from obstructing view of adjacent home- 
owners where no agreement, statute, or govern- 
mentally imposed conditions on development 
created right to unobstructed view. 
Pacifica) Homeowners’ Assn. v. Wesley 
Palms Retirement Community, 224 Cal. 
Rptr. 380, 178 Cal.App.3d 1147. 


Cal.App. 4 Dist. 1975. The most that de- 
veloper which failed to obtain coastal permit 
would be entitled to perform under grading 
permits was completion of work authorized by 
grading permits. ' 

Aries Dev. Co. v. California Coastal Zone 

Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


Law Rev. 1982. The legislative-adjudica- 
tive distinction in California land use regula- 
tion: Suggested response to Arnel Development 
Co. v. City of Costa Mesa. Sara Reusch Levi- 
tan. 

34 Hastings L.J. 425. 


S464(2). Maps, plats, or plans. 


Cal.App. 2 Dist. 1994. Declarations of re- 
strictions under coastal development permits 
issued pursuant to transfers of development 
credits program run with the land and are 
binding on successors in interest to original 
permit holders, even though they were not par- 
ties to deed restrictions. West’s Ann.Cal.Pub. 
Res.Code § 30801. 

Ojavan Investors, Inc. v. California Coastal 

Com., 32 Cal.Rptr.2d 103, 26 Cal.App.4th 
516, as modified on denial of rehearing, 
and review denied, certiorari denied 115 
S:Cin1097, 5131S. 1148, 130: L.Ed2d 
1065. 


Cal.App. 2 Dist. 1989. Developer could 
shift allowable densities from urban to nonur- 
ban hillside areas within project, where county 
board of supervisors’ determined that proposal 
did not exceed maximum allowable densities tor 
location, and approval was based on developer's 
ability to mitigate problems of public safety, 
design and/or environmental considerations. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 263 Cal.Rptr. 214, 
214 Cal.App.3d 1348. 


Cal.App. 2 Dist. 1970. Recording of final 
tract map for normal subdivision automatically 
converts what was formerly a single parcel into 
as many separate lots as appear on tract map. 

County of Los Angeles v. Hartford Acc. & 

Indem. Co., 83 Cal.Rptr. 740, 3 Cal. 
App.3d 809. 


Unlike normal subdivision, mere recording 
of final tract map for condominium does not 
automatically convert single parcel into as 
many separate condominium units as appear on 
tract map and there must be at least one condo- 


minium unit conveyed to convert single parcel 
into units. West's Ann.Civ.Code, § 783. 
County of Los Angeles v. Hartford Acc. & 
INGEM we COnco e GaliRintree740secn Cally 
App.3d 809, 


Atty.Gen. 1961. Approval of a tentative 
map pursuant to Bus. &  Prof.Code, 
§ 11535(b)(2) prior to its amendment in 1961 
did not create an absolute right to file a record 
of survey map pursuant to the Land Surveyor’s 
Act, as found in Bus. & Prof.Code, § 11535(c), 
since the effect of amendment in question is to 
preclude such a filing subsequent to Sept. 15, 
iS Gu 

61-165, 38 Op.Atty.Gen. 159. 


465. Vested or property rights. 


Library reterences 
C.J.S. Zoning and Land Planning § 222. 


C.A.9 (Cal.) 1990. Developer that indicat- 
ed readiness to build townhouses 12 years after 
receiving special use permit could not estop 
Tahoe Regional Planning Agency from imposing 
subsequent land-use restrictions, even if devel- 
oper had vested right, and even though develop- 
er had completed some townhouses and hotel; 
developer did not proceed at pace reasonably 
close to that anticipated, and government did 
not interfere until well after time that developer 
could have completed entire project. 

Lakeview Development Corp. v. City of 

South Lake Tahoe, 915 F.2d 1290, certio- 
ran ecdemied lil s. Cty 2390) 50s U.S: 
ASIY, ISL rebel OSS), 


N.D.Cal. 1980. Under California law, even 
when a permit is issued in accordance with 
existing zoning regulations, no right to complete 
that project vests unless an owner has obtained 
all of the necessary permits and performed 
substantial work and incurred substantial liabil- 
ity in good-faith reliance on that permit. 

Contra Costa Theatre, Inc. v. City of Con- 

cord, 511 F.Supp. 87, affirmed 686 F.2d 
798, certiorari denied 103 S.Ct. 1777, 
460 U.S. 1085, 76 L.Ed.2d 349. 


Mere application for permit confers no vest- 
ed property interest in applicant, even if the 
intended use conforms to the zoning regulations 
in existence at the time of the application. 

Contra Costa Theatre, Inc. v. City of Con- 

cord, 511 F.Supp. 87, affirmed 686 F.2d 
798, certiorari denied 103 S.Ct. 1777, 
460 U.S. 1085, 76 L.Ed.2d 349. 


N.D.Cal. 1980. Under California law, de- 
veloper had no vested right in particular devel- 
opment it proposed for its land, nor could its 
alleged expectations of future high intensity use 
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approval by city be a proper basis for its claim 

of a taking. U.S.C.A.Const. Amends. 5, 14. 

Oceanic California, Inc. v. City of San Jose, 
497 F.Supp. 962. 


Bkrtcy.S.D.Cal. 1981. If a California prop- 
erty owner has performed substantial work and 
incurred substantial liabilities in good-faith reli- 
ance upon a permit issued by government, he 
acquires vested right to complete construction 
in accordance with terms of the permit. 

San Clemente Estates v. City of San Clem- 

ente, 12 B.R. 209. 


Before a property owner's vested right to 
complete construction in accordance with terms 
of a permit can accrue, there must be a determi- 
nation that, in reliance on issued permit, owner 
changed his position and expended substantial 
sums of money. 

San Clemente Estates v. City of San Clem- 

ente, 12-8. RaZ209: 


Cal. 1984. Expenditure of $1,709 between 
approval of tentative subdivision map for con- 
dominium conversion and adoption of local rent 
control law requiring a landlord to obtain a 
permit from rent control board before removing 
a controlled rental unit from rental housing 
market by conversion was inadequate to predi- 
cate a vested right to complete conversion free 
of rent control. 

Santa Monica Pines, Ltd. v. Rent Control 

Board, 679 P.2d 27, 201 Cal.Rptr. 593, 
35 Cal.3d 858. 


Cal. 1976. Neither existence of particular 
zoning nor work undertaken pursuant to gov- 
ernmental approvals preparatory to construc- 
tion of buildings can form basis of vested right 
to build structure which does not comply with 
laws applicable at time building permit is is- 
sued; by zoning property or issuing approvals 
for work preliminary to construction, govern- 
ment makes no representation to landowner 
that he will be exempt from zoning in effect at 
subsequent time he applies for building permit 
or that he may construct particular structures 
on the property, and thus government cannot be 
estopped to enforce laws in effect when permit 
is issued. 

Avco Community Developers, Inc. v. South 
Coast Regional Com., 553 P.2d 546, 132 
Cal.Rptr. 386, 17 Cal.3d 785, appeal dis- 
missed, certiorari denied 97 S.Ct. 1089, 
429 U.S. 1083, 51 L.Ed.2d 529. 


Developer of residential subdivision, part of 
which lay within jurisdiction of California 
Coastal Zone Commission, obtained no vested 
right to permit from Commission to continue 
with development of such subdivision by virtue 
of fact that, although no building permits have 
been obtained prior to effective date of permit 
requirement of Coastal Zone Conservation Act 


of 1972, developer had subdivided and graded 
property, obtained approval for planned unit 
development for property, and made certain 
improvements on land such as installing utili- 
ties. West's Ann.Public Resources Code, 
§§ 27000 et seq., 27104, 27400, 27404. 

Avco Community Developers, Inc. v. South 
Coast Regional Com., 553 P.2d 546, 132 
Cal.Rptr. 386, 17 Cal.3d 785, appeal dis- 
missed, certiorari denied 97 S.Ct. 1089, 
429 U.S. 1083, 51 L.Ed.2d 529. 


Cal. 1973. Mere acquisition of a building 
permit prior to 1 February 1973 does not give 
the holder freedom to proceed with coastal zone 
construction without a coastal permit. West's 
Ann.Public Resources Code, § 27400. 

San Diego Coast Regional Com. v. See the 

Sea, Limited, 513 P.2d 129, 109 Cal.Rptr. 
377, 9 Cal.3d 888. 


Cal. 1968. Plaintiffs who commenced 
work and incurred liability in reliance on build- 
ing permits had no vested right to proceed in 
violation of Los Angeles municipal code require- 
ment that setback conform to other setbacks on 
street where stamp of approval specifically stat- 
ed that approval should not permit or approve 
violation of any ordinance or law, plaintiffs’ 
plans did not disclose existing setbacks of other 
residences, and code provided that permit or 
license violating ordinance should be void. 

Weiner v. City of Los Angeles, 441 P.2d 

293, 68 Cal.Rptr. 733, 68 Cal.2d 697. 


Cal.App. 1 Dist. 1998. The principle of es- 
toppel prohibits a governmental entity from 
exercising its regulatory power to prohibit a 
proposed land use when a developer incurs 
substantial expense in reasonable and good 
faith reliance on some governmental act or 
omission, so that it would be highly inequitable 
to deprive the developer of the right to complete 
the development as proposed. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


The theory of equitable estoppel simply rec- 
ognizes that, at some point in the development 
process, a developer's financial expenditures in 
good faith reliance on the governmental entity's 
land use and project approvals should estop 
that governmental entity from changing those 
rules to prevent completion of the project. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


There is no meaningful distinction between 
an estoppel claim and a vested right claim 
where land use is at.issue. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


The developer's right to complete a project 
as proposed does not vest until a valid building 
permit, or its functional equivalent, has been 
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issued and the developer has performed sub- 
stantial work and incurred substantial liabilities 
in good faith reliance on the permit. 
Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 
70 Cal.App.4th 309. 


Courts have yet to extend the vested rights 
or estoppel theory to instances where a develop- 
er lacks a building permit or the functional 
equivalent, regardless of the property owner's 
detrimental reliance on local government ac- 
tions and regardless of how many other land 
use and other preliminary approvals have been 
granted. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


Even where a governmental entity initially 
determines that a development proposal is con- 
sistent with a general plan, reliance on such a 
determination as an assurance of final approval 
is unreasonable as a matter of law. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


Neither site-specific approval for develop- 
ment at a certain density, nor work undertaken 
pursuant to specific finding of consistency with 
the general plan, can legally form the basis of 
an estoppel guaranteeing the completion of the 
project as originally proposed. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


Cal.App. 1 Dist. 1997. Owner of aban- 
doned bathhouse did not rely in good faith on 
building permits when he _ spent almost 
$400,000 in improvements to bathhouse, so as 
to give him vested right to complete construc- 
tion, where owner misrepresented that property 
was currently being used as bathhouse when he 
applied for building permit, instead of disclos- 
ing it was vacant, and city was misled into 
issuing building permits based solely on that 
misrepresentation. 

Stokes v. Board of Permit Appeals, 61 Cal. 

Rptr.2d 181, 52 Cal.App.4th 1348, as 
modified. 


Cal.App. 1 Dist. 1991. If property owner 
performs substantial work and incurs substan- 
tial liabilities in good faith reliance on permit 
issued by government, he acquires vested right 
to complete construction in accordance with 
terms of permit. 

County of Sonoma v. Rex, 282 Cal.Rptr. 

796, 231 Cal.App.3d 1289. 


Purported reliance by operators of bed and 
breakfast inn on statements made by unnamed 
county planning department employee over the 
telephone and on statements made by unnamed 
county planner at meeting did not rise to level 
of reasonable reliance sufficient to permit con- 
tinued operation of bed and breakfast under 
vested rights theory where operators never ob- 


tained permit for operation of inn; letter from 
county officials, at bare minimum, put opera- 
tors on notice of questionable legality of their 
inn in eyes of county and confirmed that busi- 
ness could not be operated without use permit 
so that any reliance on “permission” from 
county was not in good faith. 

County of Sonoma v. Rex, 282 Cal.Rptr. 

796, 231 Cal.App.3d 1289, 


Cal.App. 1 Dist. 1984. Right to divide par- 
cel becomes vested only when approval of final 
map is ‘‘truly ministerial.” 

Del Mar v. California Coastal Com., 199 

Cal.Rptr. 225, 152 Cal.App.3d 49. 


Cal.App. 1 Dist. 1980. A vested right to 
complete a development project arises only af- 
ter the property owner has performed substan- 
tial work, incurred substantial liability, and 
shown good-faith reliance upon a governmental 
permit. 

Billings v. California Coastal Com., 163 

Cal.Rptr. 288, 103 Cal.App.3d 729. 


Vested rights rule is neither a common-law 
rule nor a constitutional principle, but a man- 
ifestation of equitable estoppel. 

Billings v. California Coastal Com., 163 

Cal.Rptr. 288, 103 Cal.App.3d 729. 


Cal.App. 1 Dist. 1979. A vested right to 
complete development project arises only after 
property owner has performed substantial 
work, incurred substantial liability, and shown 
good-faith reliance upon a governmental per- 
mit. West's Ann.Public Resources Code, 
§ 30608. 

Tosh v. California Coastal Com, 160 Cal. 

Rptr. 170, 99 Cal.App.3d 388. 


In certain circumstances, a conditional use 
permit may satisfy the requirement for acquisi- 
tion of a vested right, as regards Coastal Act 
provision that ‘‘No person who has obtained a 
vested right in a development prior to the effec- 
tive date of this division shall be required to 
secure approval for the development pursuant 
to this division.”’ West’s Ann.Public Resources 
Code, § 30608. 

Tosh v. California Coastal Com, 160 Cal. 

Rptr. 170, 99 Cal.App.3d 388. 


County zoning ordinance required a written 
permit to erect water tanks and, without a 
building permit, respondent property owners 
failed to acquire a vested right and could not 
avail themselves of the exemption provisions of 
the California Coastal Act of 1976. West's 
Ann.Public Resources Code, 88 30000 et seq., 
30608. 

Tosh v. California Coastal Com, 160 Cal. 

Rptr. 170, 99 Cal.App.3d 388. 


Cal.App. 1 Dist. 1977. Landowners have 
no vested right to develop property under exist- 
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ing zoning laws, absent a showing of detrimen- 
tal change in position caused by reliance upon 
prior governmental approval. 
City of Carmel-By-The-Sea v. Board of Su- 
pervisors, 139 Cal.Rptr. 214, 71 Cal. 
App.3d 84. 


Cal.App. 1 Dist. 1976. Developer did not 
acquire any vested rights such as would entitle 
it to exemption from requirement that it obtain 
coastal permit to conduct further development 
merely because it was developing a planned 
community rather than a conventional subdivi- 
sion. West's Ann.Public Resources Code, 
§ 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
Si@ta2663 5430) US, silos be EdeaeZorn 


Vested right of developer to proceed not- 
withstanding lack of coastal permit does not 
accrue merely because issuance of remaining 
permits for the development is allegedly only a 
ministerial action to be taken by the proper 
authorities. West’s Ann.Public Resources Code, 
§ 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
S:Cty2668743 1 UrSh 95h ss lee di2ad 267. 


Mere existence of planned community regu- 
lations does not give developer a vested right to 
proceed with construction of contemplated 
structures without a permit from the coastal 
commission. West's Ann.Public Resources 
Code, § 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
SiCtaZ068) 43 Ursa 95ileos Le Bd 2d 267. 


Failure to acquire vested right to complete 
development notwithstanding requirements of 
the Coastal Zone Conservation Act resulted 
from failure of developer to commence perfor- 
mance and to perform substantial work towards 
the prerequisites for filing a final map as re- 
quired by statute. West's Ann.Public Resources 
Code, § 27404. 

Oceanic California, Inc. v. North Central 

Coast Regional Com., 133 Cal.Rptr. 664, 
63 Cal.App.3d 57, certiorari denied 97 
SiCtrz2668) 43 WS) obl os led2d 267. 


Cal.App. 1 Dist. 1976. Mere approval of 
and expenditure on subdividing and grading 
activities, without more, creates no additional 
vested rights beyond scope of such limited ap- 
proval; and plans regarding future use do not 
extend developer’s protection. 

Patterson v. Central Coast Regional Com., 

130 Cal.Rptr. 169, 58 Cal.App.3d 833. 


Cal.App. 1 Dist. 1976. Void building per- 
mit will not establish vested right to develop 
property. 

Sierra Club v. California Coastal Zone Con- 

servation Com., 129 Cal.Rptr. 743, 58 
Cal.App.3d 149. 


Cal.App. 1 Dist. 1968. Where intervenors 
proceeded under building permit which was 
invalid when issued because it violated zoning 
ordinance by containing substantial changes 
tantamount to rezoning but not considered by 
city council, intervenors did not have vested 
right in the permit though they had expended 
over $600,000 in developing property pursuant 
to the plan. 

Millbrae Ass’n for Residential Survival v. 

City of Millbrae, 69 Cal.Rptr. 251, 262 
Cal.App.2d 222. 


Cal.App. 1 Dist. 1964. Property owner 
who has acquired building permit and has legal- 
ly undertaken construction of building before 
effective date of zoning ordinance has acquired 
vested right to complete building and use it for 
the purpose intended. 

Anderson v. City Council of City of Pleasant 

Hill, 40 Cal.Rptr. 41, 229 Cal.App.2d 79. 


Where building permit to erect specific type 
of building is issued by county or city and 
permittee acts upon it and incurs obligations or 
in good faith commences construction, his 
rights become vested and governmental body is 
thereafter estopped from setting up zoning ordi- 
nance subsequently enacted. 

Anderson v. City Council of City of Pleasant 

Hill, 40 Cal.Rptr. 41, 229 Cal.App.2d 79. 


Cal.App. 2 Dist. 2001. No right to develop 
property vests until all final discretionary per- 
mits have been authorized and significant hard 
costs have been expended in reliance on those 
permits, that is, until substantial construction 
has occurred in reliance on a building permit. 

Hermosa Beach Stop Oil Coalition v. City 

of Hermosa Beach, 103 Cal.Rptr.2d 447, 
86 Cal.App.4th 534, rehearing denied, 
and review denied. 


Cal.App. 2 Dist. 1998. If permit or license 
has been granted to property owner and owner 
has thereafter acted upon the grant to his or her 
detriment, owner has acquired a vested right 
such that revocation of that right must be re- 
viewed under independent judgment standard. 

Malibu Mountains Recreation, Inc. v. Coun- 

ty of Los Angeles, 79 Cal.Rptr.2d 25, 67 
Cal.App.4th 359, review denied. 


Cal.App. 2 Dist. 1994. Once licensee has 
acquired conditional use permit for off-premises 
sales of alcoholic beverages, or has deemed 
approved status, municipality's power to revoke 
conditional use is limited; if permittee has in- 
curred substantial expense and acted in reliance 
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on permit, permittee has acquired vested prop- 
erty right in permit and is entitled to protections 
of due process before permit may be revoked. 
U.S.C.A. Const.Amends. 5, 14. 
Korean American Legal Advocacy Founda- 
tion v. City of Los Angeles, 28 Cal.Rptr.2d 
530, 23 Cal.App.4th 376, as modified on 
denial of rehearing, and review denied. 


Cal.App. 2 Dist. 1985. If property owners 
perform substantial work and incur substantial 
liabilities in good-faith reliance upon a permit 
issued by the government, they acquire a vested 
right to complete their project in accordance 
with terms of the permit. 

Blue Chip Properties v. Permanent Rent 

Control Bd., 216 Cal.Rptr. 492, 170 Cal. 
App.3d 648. 


Cal.App. 2 Dist. 1982. Cases involving 
land use regulation do not affect fundamental 
vested rights; thus, review of administrative 
action in such cases is to be tested under 
substantial evidence test. West's Ann.C.C.P. 
§ 1094.5(c). 

Krater v. City of Los Angeles, 181 Cal.Rptr. 

923, 130 Cal.App.3d 839. 


Cal.App. 2 Dist. 1981. An owner of unde- 
veloped land has no vested right in existing 
zoning. 

Gilliland v. County of Los Angeles, 179 
Cal.Rptr. 73, 126 Cal.App.3d 610, appeal 
dismissed 102 S.Ct. 2227, 456 U.S. 967, 
72 L.Ed.2d 840. 


Landowner can have no vested right in 
more valuable zoning which he may have antici- 
pated in future and which would be different 
from that in effect at time he became owner. 

Gilliland v. County of Los Angeles, 179 

Cal.Rptr. 73, 126 Cal.App.3d 610, appeal 
dismissed 102 S.Ct. 2227, 456 U.S. 967, 
72 L.Ed.2d 840. 


Cal.App. 2 Dist. 1980. When issue is 
whether governing body is prohibited by provi- 
sion of Subdivision Map Act from adding condi- 
tions prior to approval of the final map, ‘‘vested 
rights’ doctrine is not involved. West's Ann. 
Gov.Code, § 66410 et seq. 

El Patio v. Permanent Rent Control Bd., 

168 Cal.Rptr. 276, 110 Cal.App.3d 915. 


Cal.App. 2 Dist. 1977. Lessee’s expendi- 
ture of $880,000 on its hotel and apartment 
complex project did not give it vested right 
which would exempt it from California Coastal 
Zone Conservation Act where building permit 
had not been obtained. Public Resources Code, 
§ 27300 et seq., St.1972, p. A-181. 

Marina Plaza v. California Coastal Zone 

Conservation Com., 140 Cal.Rptr. 725, 73 
Cal.App.3d 311. 


Cal.App. 2 Dist. 1977. Developer who in 
good-faith reliance upon permit issued by gov- 
ernment has performed substantial work and 
incurred substantial liability has vested right to 
complete project despite change in zoning law. 

South Coast Regional Com. v. Higgins, 137 

Cal.Rptr. 551, 68 Cal.App.3d 636. 


Cal.App. 2 Dist. 1966. | Where property 
owner has acquired a vested right under a 
permit, the permit cannot be revoked, particu- 
larly where, on faith of the permit, the owner 
has incurred material expense. 

Spindler Realty Corp. v. Monning, 53 Cal. 
Rptr. 7, 243 Cal.App.2d 255, certiorari 
sletabistel tif SIGs, Sule}, sy IWS, Si, iF 
L.Ed.2d 437. 


Where applicant for permit to construct 
apartment complex filed application at time 
when zoning ordinance permitted construction 
of apartment houses but before permit was 
issued city council enacted ordinance that re- 
zoned property to single family dwellings, appli- 
cant was not entitled to have permit granted 
merely because it had complied with or was in 
process of complying with all requirements for 
issuance of permit. 

Spindler Realty Corp. v. Monning, 53 Cal. 
Rptr. 7, 243 Cal.App.2d 255, certiorari 
deniedy87/"S:Ctalsies85 Uise9 75) 17 
L.Ed.2d 437. 


Cal.App. 3 Dist. 1982. | Performance of 
work pursuant to permits issued for aspects of a 
project short of completion will vest rights to 
complete that stage of the work. 

McCarthy v. California Tahoe Regional 

Planning Agency, 180 Cal.Rptr. 866, 129 
Cal.App.3d 222. 


Cal.App. 3 Dist. 1977. Approval which 
was issued by regional planning agency for 
work preliminary to construction and which 
invested developer with no immunity from fu- 
ture land-use regulations was not an assurance 
upon which developer could justifiably rely in 
attempting to establish an estoppel under vested 
rights rule since, when agency adopted its inter- 
im plan, developer had not fulfilled requisites of 
vested rights rule, had no building permit, and 
had spent no money for actual construction. 
West's Ann.Gov.Code, 88 67070, 67073, 67100. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 


Cal.App. 4 Dist. 1997. City’s prior approv- 
al of developer's vesting tentative map retained 
no force once such approval was judicially in- 
validated, and thus could not serve to create 
constitutionally protected property interest in 
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such approval on behalf of developer. U.S.C.A. 
Const.Amend. 14. 
Mola Development Corp. v. City of Seal 
Beach, 67 Cal. Rpir.2d- 103, 57 Cal. 
App.4th 405, review denied. 


Cal.App. 4 Dist. 1996. Vested rights doc- 
trine in land use context is subject to qualifica- 
tion that such vested right, while immune from 
divestment through ordinary police power regu- 
lations, may be impaired or revoked if use 
authorized or conducted thereunder constitutes 
menace to public health and safety or public 
nuisance; public welfare demands may even 
require complete destruction of vested property 
rights. 

Davidson v. County of San Diego, 56 Cal. 

Rptr.2d 617, 49 Cal.App.4th 639, review 
denied. 


Cal.App. 4 Dist. 1995. Real estate develop- 
ers had no vested right to existing nonconform- 
ing driveway for street access after redeveloping 
property; developers did not have building per- 
mit, there was no official agreement to allow 
construction of condominiums, and any pur- 
ported grant of right to develop was invalid. 

Burchett v. City of Newport Beach, 40 

Cal.Rptr.2d 1, 33 Cal.App.4th 1472, re- 
hearing denied, and review denied. 


Cal.App. 4 Dist. 1995. City’s grant of ex- 
emption to developer who had development 
agreement with city from terms of residential 
growth control ordinance did not violate equal 
protection as to developer who did not obtain 
exemption; agreement was rational basis for 
distinguishing between developers for purposes 
of determining whether any vested rights to 
development had accrued before ordinance be- 
came effective. U.S.C.A. Const.Amend. 14. 

Del Oro Hills v. City of Oceanside, 37 
Cal.Rptr.2d 677, 31 Cal.App.4th 1060, 
review denied, certiorari denied 116 S.Ct. 
86, 516 U.S. 823, 133 L.Ed.2d 43. 


Main issue in analyzing whether property 
owner has vested right to develop property is 
whether any further approvals are contemplated 
before development rights vest; promise such 
as that implied by building permit is necessary 
before vested rights may accrue. 

Del Oro Hills v. City of Oceanside, 37 
Cal.Rptr.2d 677, 31 Cal.App.4th 1060, 
review denied, certiorari denied 116 S.Ct. 
86) 516 UlS. 623,133 L. badd 43. 


Real estate developer did not have vested 
right to develop property such that developer 
could not be affected by residential growth 
control ordinance, where master tentative sub- 
division map approved by city was not final 
approval, as map was made for financing and 
land management purposes, and further public 


hearings were to be held before development 
rights matured. 

Del Oro Hills v. City of Oceanside, 37 
Cal.Rptr.2d 677, 31 Cal.App.4th 1060, 
review denied, certiorari denied 116 S.Ct. 
86, 516 U.S. 823, 133 L.Ed.2d 43. 


Cal.App. 4 Dist. 1992. Neither existence of 
particular zoning nor work undertaken pursu- 
ant to governmental approvals preparatory to 
construction of buildings can form basis of 
vested right to build structure which does not 
comply with laws applicable at time building 
permit is issued. 

Consaul v. City of San Diego, 8 Cal.Rptr.2d 

762, 6 Cal.App.4th 1781, review denied. 


Rights which may vest through reliance on 
government zoning permit are no greater than 
those specifically granted by permit itself. 

Consaul v. City of San Diego, 8 Cal.Rptr.2d 

762, 6 Cal.App.4th 1781, review denied. 


Predevelopment expenditures alone did not 
create vested right to complete construction in 
accordance with terms of building permit. 

Consaul v. City of San Diego, 8 Cal.Rptr.2d 

762, 6 Cal.App.4th 1781, review denied. 


Even if city’s letters to property owners 
concerning interim development ordinance 
dwelling allocations created good faith subjec- 
tive belief that they had vested right to proceed 
with particular development plans after zoning 
change, that belief was insufficient to create 
vested right when it was otherwise unsupported 
by land use regulations and facts of particular 
situation. 

Consaul v. City of San Diego, 8 Cal.Rptr.2d 

762, 6 Cal.App.4th 1781, review denied. 


Cal.App. 4 Dist. 1987. To allow home- 
owners to obtain a vested right to a seawall 
built pursuant to an emergency permit would 
undermine Coastal Act’s policies of informed 
decision making and public participation in 
decisions affecting coastal zone environment 
and would encourage individuals to circumvent 
Act's procedures; strong public policy militated 
against estopping state Coastal Commission 
from requiring homeowners to relocate seawall 
built pursuant to emergency permit. West's 
Ann.Cal,Pub.Res.Code §§ 30001.5(a, b), 30006, 
30007.5, 30624. 

Barrie v. California Coastal Com., 241 Cal. 

Rptr. 477, 196 Cal.App.3d 8. 


Cal.App. 4 Dist. 1979. Where construction 
company was granted exemption from permit 
requirement of Coastal Zone Conservation Act 
of 1972 based upon vested rights accruing un- 
der issued building permits, where construction 
company allowed building permits to expire as 
a result of decision to delay construction due to 
economic downturn, and where construction 
company made no change in condominium pro- 
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ject, construction company did not lose its vest- 
ed rights as result of lapse of building permits, 
despite regulation promulgated by Coastal Com- 
mission providing that vested rights could not 
outlive government’s approval upon which they 
were based. Public Resources Code, §§ 27404, 
27650, St.1972, p. A-181; West's Ann.Public 
Resources Code, §§ 27000 et eq., 30600, 30601, 
30608(a). 
Pardee Construction Co. v. California 
Coastal Com., 157 Cal.Rptr. 184, 95 Cal. 
App.3d 471. 


Maintenance of municipal building permit 
was not intended to be condition of holding 
vested right under Coastal Act of 1976. West's 
Ann.Public Resources Code, § 30608(a). 

Pardee Construction Co. v. California 

Coastal Com., 157 Cal.Rptr. 184, 95 Cal. 
App.3d 471. 


Under section of Coastal Act of 1976 ex- 
empting from permit requirements any person 
who has obtained vested right in development 
prior to effective date of statutes division or who 
has obtained permit from California Coastal 
Zone Conservation Commission pursuant to 
Coastal Zone Conservation Act of 1972, no dis- 
tinction is made between person who has ob- 
tained vested right and person who obtained 
permit under 1972 Act, and thus legislature 
intended to treat persons with vested rights in 
the same manner as persons who obtained per- 
mits from 1972 Coastal Commission. West's 
Ann.Public Resources Code, §§ 27000 et seq., 
30608(a). 

Pardee Construction Co. v. California 

Coastal Com., 157 Cal.Rptr. 184, 95 Cal. 
App.3d 471. 


Coastal Commission could not, by enacting 
administrative regulation, expand its powers be- 
yond statutory grant by requiring holder of 
previously recognized vested right to maintain 
all governmental approvals in effect in order to 
remain exempt from requirements of Coastal 
Act of 1976. West's Ann.Public Resources 
Code, §§ 27000 et seq., 30608(a). 

Pardee Construction Co. v. California 

Coastal Com., 157 Cal.Rptr. 184, 95 Cal. 
App.3d 471. 


Where developer allows permits to lapse for 
lack of activity, such fact is but some evidence 
bearing on issue of abandonment or waiver of 
vested right under Coastal Zone Conservation 
Act of 1972. West’s Ann.Public Resources 
Code, §§ 27000 et seq., 30608(a). 

Pardee Construction Co. v. California 

Coastal Com., 157 Cal.Rptr. 184, 95 Cal. 
App.3d 471. 


Cal.App. 4 Dist. 1975. Acquisition of 
“vested right exemption” as provided for in 
statute providing that a person shall be deemed 


to have a vested right and not be required to 
obtain a coastal permit if city has issued build- 
ing permit to person before November 8, 1972 
and person has commenced construction is 
grounded on equitable principles of estoppel. 
West's Ann.Public Resources Code, § 27404. 
Aries Dev. Co. v. California Coastal Zone 
Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


An owner of property acquires a vested 
right to construct a building only where conduct 
of government amounts to a representation that 
such construction is fully approved and legal, 
subject only to minor alterations, and owner 
materially changes position in reliance on such 
representations. West’s Ann.Public Resources 
Code, § 27404. 

Aries Dev. Co. v. California Coastal Zone 

Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


Good-faith reliance on governmental permit 
is essential to property owner’s acquisition of 
vested right to construct a building. West’s 
Ann.Public Resources Code, § 27404. 

Aries Dev. Co. v. California Coastal Zone 

Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


Developer which did not receive all approv- 
als necessary to proceed with construction of 
proposed condominium project prior to Novem- 
ber 8, 1972, which did not act in good-faith 
reliance on approval of tentative tract map and 
which did not perform substantial lawful work 
or incur substantial liabilities between date of 
approval and November 8 was not exempt from 
obtaining coastal permit under any principle of 
vested right or under statute exempting from 
permit requirement a person who obtained a 
building permit before November 8 and who in 
good faith commenced construction, performed 
substantial work on development and incurred 
substantial liabilities. West’s Ann.Public Re- 
sources Code, § 27404. 

Aries Dev. Co. v. California Coastal Zone 

Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


Cal.App. 5 Dist. 1982. A vested right to 
complete a project arises only after the property 
owner has performed substantial work, in- 
curred substantial liabilities, and has shown 
good-faith reliance upon a governmental per- 
mit. 

South Central Coast Regional Com. v. 

Charles A. Pratt Construction Co., 180 
Cal.Rptr. 555, 128 Cal.App.3d 830. 


A vested right to an exemption from permit 
requirements of Coastal Act arises only when 
subdivider is entitled to final map approval 
according to requirements of the California 
Subdivision Map Act; thus, subdividers who 
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had not reached point of entitlement to final 
map approval by effective date of Coastal Act 
were not entitled to complete subdivision with- 
out a permit from the California Coastal Com- 
mission. West's Ann.Pub.Res.Code § 30000 et 
seq.; West’s Ann.Gov.Code § 66410 et seq. 
South Central Coast Regional Com. v. 
Charles A. Pratt Construction Co., 180 
Cal.Rptr. 555, 128 Cal.App.3d 830. 


Cal.App. 5 Dist. 1974. Unless owner pos- 
sesses all necessary permits, mere expenditure 
of funds or commencement of construction does 
not vest any rights in the development. 

People v. County of Kern, 115 Cal.Rptr. 67, 

39 Cal.App.3d 830. 


Law Rev. 1979. 
land use permits. 
11 Southwestern L.R. 545. 


Law Rev. 1978. 
ed rights and estoppel. 
29 Hastings L.J. 625. 


Vesting in age of multi- 


Land development—vest- 


Law Rev. 1977. Compelling Canal Zone 
Commission to grant exemptions from permit 
requirement. 

5) (CJLIR, SOB). 


466. Effect of violation of regulations. 


Library references 
C.J.S. Zoning and Land Planning § 217. 


Cal.App. 1 Dist. 1991. Public interest gen- 
erally outweighs any injustice to individual 
which might result from individual’s reliance on 
invalid permit to build issued in violation of 
zoning laws. 

County of Sonoma v. Rex, 282 Cal.Rptr. 

796, 231 Cal.App.3d 1289. 


Cal.App. 1 Dist. 1953. Issuance of county 
building inspector's permit for building of con- 
crete mixing plant after inspector obtained fa- 
vorable opinion of deputy district attorney and 
approval of county planning commission did 
not result in creation of any rights to use 
premises in general commercial district for con- 
crete mixing plant in violation of county zoning 
ordinance. 

Markey v. Danville Warehouse & Lumber, 

Ine? 259 P 2d lori) CalkAppi2d 1 


€ 467. Duration of rights. 


Library references 
C.J.S. Zoning and Land Planning § 219. 


C.A.9 (Cal.) 1990. “Legal action’’ within 
provision of Tahoe Regional Planning Compact 
that expiration date of building permit would be 
tolled during time that project was subject of 
“legal action’”’ refers to litigation and not to all 
lawful activities of government agencies, and 
adoption of resolutions and moratoria by the 


California Tahoe Regional Planning Agency, 
which allegedly prevented permit holder from 
proceeding with construction, did not constitute 
“Jegal action.”’. 
S & M Inv. Co. v. Tahoe Regional Planning 
Agency, 911 F.2d 324, certiorari denied 
(it S: Ctr 96S; 4985 US. UOS Tee til 
L.Ed.2d 1050. 


The Tahoe Regional Planning Agency was 
not estopped from contending that building per- 
mit had expired, on basis of one oral misstate- 
ment by low-level staff member providing erro- 
neous information as to expiration date. 

S & M Inv. Co. v. Tahoe Regional Planning 

Agency, 911 F.2d 324, certiorari denied 
1A Si Chay D635, AS SUS nO Siemeet 1 
L.Ed.2d 1050. 


E.D.Cal. 1988. For purposes of provision 
of Tahoe Regional Planning Compact that expi- 
ration date of building permit would be tolled 
during the period of time during which the 
project was the subject of “legal action,” legal 
action did not refer to all action taken with 
respect to the property which was not illegal 
but, rather, referred to lawsuits or litigation 
delaying the start of construction. 

S & M Inv. Co. v. Tahoe Regional Planning 

Agency, 702 F.Supp. 1471, affirmed 911 
F.2d 324, certiorari denied 111 S.Ct. 963, 
498 U.S. 1087, 112 L.Ed.2d 1050. 


Action by California planning agency, city, 
and county were not the actions of the Tahoe 
Regional Planning Agency so that the acts of the 
former delaying the project did not preclude 
expiration of building permit issued by the Ta- 
hoe Regional Planning Agency. 

S & M Inv. Co. v. Tahoe Regional Planning 

Agency, 702 F.Supp. 1471, affirmed 911 
F.2d 324, certiorari denied 111 S.Ct. 963, 
A498 U.S. 1087, 112 L.Ed.2d 1050. 


In the absence of showing that permit hold- 
er’s inability to commence project prior to expi- 
ration of building permit was attributable to 
misinformation allegedly supplied by staff mem- 
bers of regional planning agency as to the 
expiration date of the permit or the ability to 
obtain an extension, agency was not estopped 
from asserting that the permit had expired. 

S & M Inv. Co. v. Tahoe Regional Planning 

Agency, 702 F.Supp. 1471, affirmed 911 
F.2d 324, certiorari denied 111 S.Ct. 963, 
498 U.S. 1087, 112 L.Ed.2d 1050. 


Because article of interstate compact gov- 
erning planning agency was clear as to the 
method by which extensions could be obtained, 
any misstatement by agency employees to per- 
mit holder as to the availability of extension 
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could not estop the agency from asserting that 
permit had expired. 
S & M Inv. Co. v. Tahoe Regional Planning 
Agency, 702 F.Supp. 1471, affirmed 911 
F.2d 324, certiorari denied 111 S.Ct. 963, 
498 U.S. 1087, 112 L.Ed.2d 1050. 


Cal.App. 1 Dist. 1988. Purpose of statutes 
or ordinances providing for automatic expira- 
tion or revocation of use permits when work 
has not commenced or a use established is to 
prevent reservation of land for future purposes 
when permittee has no good faith intent to 
presently commence upon proposed use. 

Community Development Com. v. City of 

Fort Bragg, 251 Cal.Rptr. 709, 204 Cal. 
App.3d 1124. 


Actual on-site construction was not re- 
quired to avoid automatic expiration of condi- 
tional use permit issued to Community Develop- 
ment Commission to construct low-cost housing 
under municipal ordinance providing for auto- 
matic expiration one year after date of issuance 
“unless substantial evidence of use is in prog- 
ress’; application to complex, government-fi- 
nanced development of standard concern with 
extent of construction alone was unreasonable. 

Community Development Com. v. City of 

Fort Bragg, 251 Cal.Rptr. 709, 204 Cal. 
App.3d 1124. 


Determination that use permit for construc- 
tion of low-cost housing had automatically ex- 
pired pursuant to ordinance providing for auto- 
matic expiration one year after date of issuance 
“unless substantial evidence of use is in prog- 
ress’ was not proper where, during term of use 
permit, Community Development Commission 
purchased land, hired architects and engineers 
and continued actively to pursue project with 
HUD. 

Community Development Com. v. City of 

Fort Bragg, 251 Cal.Rptr. 709, 204 Cal. 
App.3d 1124. 


Environmental impact of low cost housing 
project was superfluous to determination of 
whether use permit had expired where, by 
terms of ordinance, expiration could occur only 
if there was no substantial evidence of use in 
progress. 

Community Development Com. v. City of 

Fort Bragg, 251 Cal.Rptr. 709, 204 Cal. 
App.3d 1124. 


Cal.App. 2 Dist. 1998. Where developer's 
coastal development permit provided that it 
would expire if “development” had not “‘com- 
menced” by expiration date, project had been 
activated before the expiration date though con- 
struction had not commenced by expiration 
date, as developer’s first subdivision map was 
approved before expiration date, city council 
should have promptly rubber-stamped that ap- 


proval, and developer had diligently performed 
all acts necessary to carry out conditions of the 
permit. Cal.Code Regs. title 14, § 13156. 
Trancas Property Owners Ass’n v. City of 
Malibu, 72 Cal-Rptr.2d 131, 61 ° Cal. 
App.4th 1058, rehearing denied, and re- 
view denied. 


It was appropriate to defer to Coastal Com- 
mission's interpretation of regulation regarding 
time limit for activating project after issuance of 
coastal development permit, as Commission 
was the rulemaking agency, gaudy complexities 
would be created by convoluted efforts to recon- 
cile regulation with California Coastal Act of 
1976 or with other regulations, and regulation 
had no plain meaning as to the question pre- 
sented. West’s Ann.Cal.Pub.Res.Code § 30333; 
Cal.Code Regs. title 14, § 13156. 

Trancas Property Owners Ass’n v. City of 
Malini a Calpine 2 climes OlumG@als 
App.4th 1058, rehearing denied, and re- 
view denied. 


Time for “commencement of the project” 
differs from time for ‘“‘commencement of con- 
struction,’ within meaning of regulation regard- 
ing time for activation of development after 
issuance of coastal development permit. Cal. 
Code Regs. title 14, § 13156. 

Trancas Property Owners Ass'n v. City of 
Malibuye 72. Gal RpinZdieisiy ole i@alk 
App.4th 1058, rehearing denied, and re- 
view denied. 


Cal.App. 2 Dist. 1960. | Where _ property 
owner’s failure to use building permit, which by 
terms of city building code expired after 12 
months, was due solely to arbitrary action of 
city in attempting to revoke same, city could not 
take advantage of its own wrong and claim that 
property owner did not exercise its rights and 
therefore lost them. 

City of San Marino v. Roman Catholic 

Archbishop of Los Angeles, 4 Cal.Rptr. 
547, 180 Cal.App.2d 657, certiorari de- 
med Simgsrct. 27255 3045 UES. 909 me 
L.Ed.2d 224. 


Cal.App. 2 Dist. 1953. Every application 
for permission to make alterations to property 
subject to county zoning ordinance does not 
constitute a surrender of the existing exception 
to the ordinance or a petition for a new one. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


Where condition that operator's right to use 
his premises as a slaughterhouse and packing 
plant, which had existed prior to county zoning 
ordinance, should cease November 1, 1950, was 
inserted in order approving application of oper- 
ator for permission to make alterations which 
were ordered by State Department of Agricul- 
ture to be made before operator could continue 
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his business, such condition constituted an ille- 
gal attempt to conditionally revoke operator’s 
existing exception, and, therefore, was not bind- 
ing on operator. 
Ricciardi v. Los Angeles County, 252 P.2d 
773, 115 Cal.App.2d 569. 


Cal.App. 4 Dist. 1994. Billboard company 
did not possess fundamental vested right in 
continued use and maintenance of billboard so 
as to mandate independent review by Court of 
Appeal; there was no implicit understanding 
that billboard company’s conditional use permit 
would be renewed. 

Metropolitan Outdoor Advertising Corp. v. 

City of Santa Ana, 28 Cal.Rptr.2d 664, 23 
Cal.App.4th 1401. 


Statute prohibiting “compelled” removal of 
advertising displays did not apply to billboard 
erected pursuant to conditional use permit pro- 
viding for removal of sign structure when per- 
mit expired. West’s Ann.Cal.Bus. & Prof.Code 
§ 5412. 

Metropolitan Outdoor Advertising Corp. v. 

City of Santa Ana, 28 Cal.Rptr.2d 664, 23 
Cal.App.4th 1401. 


€=468. Revocation or modification. 


Library references 


C.J.S. Zoning and Land Planning §§ 223, 
226. 


468.1. —— In general. 


Cal.App. 1 Dist. 1997. City was not es- 
topped from revoking bathhouse owner's build- 
ing permits, where owner misrepresented true 
facts about present use of property to city in his 
building permit applications by claiming prop- 
erty was currently being used as bathhouse. 

Stokes v. Board of Permit Appeals, 61 Cal. 

Rptr.2d 181, 52 Cal.App.4th 1348, as 
modified. 


Cal.App. 1 Dist. 1971. Where landowners’ 
property on which grocery store was conducted 
under authority of special use permit granted 
on owners’ representations that store would be 
open only from 7:00 a. m.-to 11:00 p. m. was 
found, after proper notice and hearing, to have 
been used in detriment to public safety, health 
and welfare upon unilateral decision of owners 
and their lessee to operate store 24 hours a day, 
modification of special use permit to allow 
business only between hours of 7:00 a. m. and 
11:00 p. m. was not an unlawful discrimination, 
notwithstanding other similar businesses might 
be able to operate in same zone without special 
use permit, pursuant to zoning ordinance 
amendments. 

Garavatti v. Fairfax Planning Com., 99 Cal. 

Rptr. 260, 22 Cal.App.3d 145. 


Cal.App. 1 Dist. 1964. Where building per- 
mit to erect specific type of building is issued by 


county or city and permittee acts upon it and 
incurs obligations or in good faith commences 
construction, his rights become vested and gov- 
ernmental body is thereafter estopped from set- 
ting up zoning ordinance subsequently enacted. 
Anderson v. City Council of City of Pleasant 
Hill, 40 Cal.Rptr. 41, 229 Cal.App.2d 79. 


Cal.App. 2 Dist. 1994. Restaurant owners’ 
failure to contest city’s withdrawal of their 
building permit to construct drive-in facility 
waived their claim that city’s original granting 
of building permit created vested right in own- 
ers to operate drive-in facility; vested rights 
claim was dependent upon valid underlying 
permit. 

Freeman v. City of Beverly Hills, 32 Cal. 

Rptr.2d 731, 27 Cal.App.4th 892, review 
denied. 


Cal.App. 2 Dist. 1992. County was not es- 
topped from revoking land use permit errone- 
ously issued for erection of telephone micro- 
wave station, where precedent established by 
applying estoppel would be so broad that no 
court of equity could justify harmful effect of its 
application on public interest, and applicant 
had not relied on the permit. 

Smith v. County of Santa Barbara, 9 Cal. 

Rptr.2d 120, 7 Cal.App.4th 770. 


469. —— Grounds in general. 


N.D.Cal. 1980. If zoning laws are changed 
after issuance of permit, it may be revoked 
without infringing on vested rights. 

Contra Costa Theatre, Inc. v. City of Con- 

cord, 511 F.Supp. 87, affirmed 686 F.2d 
798; “certiorart denied 103 SiCk 1777, 
460 U.S. 1085, 76 L.Ed.2d 349. 


Cal. 1973. On judicial review of denial of 
a building permit, reviewing court generally 
will apply the law in existence at the time of its 
decision rather than at the time the permit was 
denied, and even after a permit has been issued 
it may be revoked by an administrative body on 
the basis of a subsequent change in the zoning 
laws unless the permittee has made substantial 
improvements in good-faith reliance on the per- 
mit, but the amended ordinance is deemed 
inapplicable if its enactment stemmed from an 
attempt to frustrate a particular developer's 
plan. 
Selby Realty Co. v. City of San Buenaventu- 
ra, 514 P.2d 111, 109 Cal.Rptr. 799, 10 
Cal.3d 110. 


Cal.App. 1 Dist, 1988. Conditional use 
permit may not be revoked arbitrarily without 
cause, 

Community Development Com. v. City of 

Fort Bragg, 251 Cal.Rptr. 709, 204 Cal. 
App.3d 1124. 
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Cal.App. 1 Dist. 1971. Owners and lessee 
who brought action in mandamus to compel 
planning commission to set aside its order for- 
bidding nighttime operation of grocery store 
which had been constructed on owners’ proper- 
ty pursuant to special use permit granted upon 
plaintiffs’ representations that store would be 
open only from 7:00 a. m. to 11:00 p. m. were 
estopped from asserting that they were not 
bound by special use permit provisions of ordi- 
nance allowing planning commission to modify 
a permit if use to which permit applies has been 
conducted in a manner detrimental to the pub- 
lic safety, health and welfare. 

Garavatti v. Fairfax Planning Com., 99 Cal. 

Rptr. 260, 22 Cal.App.3d 145. 


Where special use permit of landowners 
and their lessee for construction and operation 
of grocery store which they represented in their 
application would be open only from 7:00 a. m. 
to 11:00 p. m. was obtained under an ordinance 
which provided that no structure shall be erect- 
ed and no substantially new or different use 
shall be made of any property in commercial 
zone until a special use permit therefor has 
been granted, owners and their lessees who 
unilaterally decided to keep grocery store open 
24 hours a day were subject to conditional use 
provisions of zoning ordinance granting plan- 
ning commission authority to revoke or modify 
a permit if use to which permit applies has been 
conducted in a manner detrimental to the pub- 
lic safety, health and welfare. 

Garavatti v. Fairfax Planning Com., 99 Cal. 

Rptr. 260, 22 Cal.App.3d 145. 


Cal.App. 1 Dist. 1971. Term ‘‘good cause,” 
as used in zoning ordinance providing that 
zoning adjustment board may revoke use per- 
mits for “good cause upon notice of hearing,”’ is 
equivalent to “‘compelling public necessity.’ 

O’Hagen v. Board of Zoning Adjustment, 96 

Cal.Rptr. 484, 19 Cal.App.3d 151. 


Cal.App. 1 Dist. 1969. Where landowner 
who owned land zoned for agricultural pur- 
poses was given permit to use land for farm 
equipment repair shop, and he used barn on 
land as farm equipment repair shop within one 
year, permit was not revoked by operation of 
law for failure of landowner to obtain architec- 
tural and site approval for proposed garage 
within one year under provision of zoning ordi- 
nance that if any use for which a permit has 
been granted is not established or conducted 
within one year of date of delivery of permit, 
permit shall be deemed automatically revoked. 

Upton v. Gray, 74 Cal.Rptr. 783, 269 Cal. 

App.2d 352. 


Cal.App. 2 Dist. 1998. Violation of condi- 
tions attached to grant of conditional use permit 
may lead to revocation. 

Malibu Mountains Recreation, Inc. v. Coun- 

ty of Los Angeles, 79 Cal.Rptr.2d 25, 67 
Cal.App.4th 359, review denied. 


Cal.App. 2 Dist. 1994. Compelling public 
necessity warranting revocation of use permit 
for lawful business may exist if conduct of 
business as matter of fact constitutes nuisance 
and permittee refuses to comply with reason- 
able conditions to abate nuisance; in this cir- 
cumstance, municipality has power to remove 
such business under its police power to prohibit 
and enjoin nuisances. 

Korean American Legal Advocacy Founda- 

tion v. City of Los Angeles, 28 Cal.Rptr.2d 
530, 23 Cal.App.4th 376, as modified on 
denial of rehearing, and review denied. 


Cal.App. 3 Dist. 1977. Absent the emer- 
gency of a vested right, an agency may revoke a 
permit on the basis of later changes in the land- 
use _ regulations. West's Ann.Gov.Code, 
88 67070, 67073, 67100. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 


Cal.App. 3 Dist. 1974. Even after a permit 
has been issued, it may be revoked by an admin- 
istrative body on the basis of a subsequent 
change in the zoning laws unless the permittee 
has made substantial improvements in good- 
faith reliance on the permit. West’s Ann.Gov. 
Code, § 65858; West’s Ann.Public Resources 
Code, §§ 21000 et seq., 21169. 

Atlantic Richfield Co. v. Board of Supervi- 

Sons elon CalRpit (ol eUnGalkApprsc 
1059. 


Even though a building permit has been 
issued it may be revoked by a subsequent ordi- 
nance so as to prevent the proposed use unless 
the permittee has made substantial improve- 
ments in good-faith reliance on the permit. 
West's Ann.Gov.Code, §§ 65850, 65858; West’s 
Ann.Public Resources Code, §8 21000 et seq., 
2169! 

Atlantic Richfield Co. v. Board of Supervi- 
sors, 115 Cal.Rptr. 731, 40 Cal.App.3d 
1059. 

470. —— Illegality of permit. 

Cal.App. 1 Dist. 1987. City planning com- 
mission was not equitably estopped from raising 
invalidity of nontransferability condition of con- 
ditional use permit for use of land as parking 
lot, where grantee was undisturbed in its occu- 
pancy of land throughout entire term of its 
lease. West's Ann.Cal.Gov.Code § 65909. 

Anza Parking Corp. v. City of Burlingame, 

241 Cal.Rptr. 175, 195 Cal.App.3d 855, 
review denied. 
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471. —— Procedure. 


Cal.App. 1 Dist. 1988. Notice and hearing 
must be afforded conditional use permittee pri- 
or to revocation of use permit. 

Community Development Com. v. City of 

Fort Bragg, 251 Cal.Rptr. 709, 204 Cal. 
App.3d 1124. 


Assuming that city council’s action deter- 
mining that conditional use permit had expired 
was actually attempted revocation of permit, 
attempted revocation was nullity, where permit- 
tee was not afforded notice of city counsel's 
intention to consider revocation. 

Community Development Com. v. City of 

Fort Bragg, 251 Cal.Rptr. 709, 204 Cal. 
App.3d 1124. 


Cal.App. 1 Dist. 1971. Proceedings by zon- 
ing adjustment board to revoke property own- 
er’s use permit on ground that manner in which 
his business was being operated constituted a 
public nuisance was such as to constitute a 
remedy against such nuisance by way of abate- 
ment. West's Ann.Civ.Code, § 3491. 

O’Hagen v. Board of Zoning Adjustment, 96 

Cal.Rptr. 484, 19 Cal.App.3d 151. 


Cal.App. 4 Dist. 1993. City council’s deni- 
al of modifications to the present master devel- 
opment plan, precise development plan, and 
development agreement were legislative acts, 
and as such did not require findings. 

Native Sun/Lyon Communities v. City of 

Escondido, 19 Cal.Rptr.2d 344, 15 Cal. 
App.4th 892, rehearing denied. 


Cal.App. 4 Dist. 1961. Properly construed, 
San Diego County ordinance required four- 
fifths vote only when order of board had effect 
of giving greater latitude to special use permit 
than had been given by commission, and denial 
of special use permit by board did not require a 
four-fifths vote; and it was likewise improbable 
that ordinance required four-fifths vote for mod- 
ification of condition imposed by commission 
where effect of modification was to give less 
latitude to permittee than had been granted by 
commission; but, in any évent, where board 
denied special use permit for rock crushing, 
which constituted separable portion of permit- 
tee’s entire operation, board’s elimination of 
term “rock crushing plant’ from paragraph by 
which commission had conditioned its grant of 
special use permit did not constitute such 
“modification’’ as to require four-fifths vote. 

Paramount Rock Co. v. San Diego County, 

15 Cal.Rptr. 7, 194 Cal.App.2d 409. 


Cal.App. 6 Dist. 1990. The application for 
amendment to planned unit development permit 
complete before city requested additional plans 
and signatures from developer, since request for 
additional information was not made within 30- 
day period during which city could determine 


completeness of application; developer's subse- 
quent resubmittal of original application pursu- 
ant to city’s request did not begin running of 
new time period under Permit Streamlining Act. 
West’s Ann.Cal.Gov.Code §8§ 65920 et seq., 
65921, 65943, 65943(a). 
Orsi v. City Council, 268 Cal.Rptr. 912, 219 
Cal.App.3d 1576. 


471.5. —— Maps, plats, or plans. 


Cal.App. 2 Dist. 1998. Approval of rever- 
sion to acreage under Subdivision Map Act is 
discretionary rather than ministerial function, 
as it involves decision requiring personal judg- 
ment concerning propriety or wisdom of ap- 
proving of reversion, and decision is not made 
only through use of fixed standards and objec- 
tive measurements. West's Ann.Cal.Gov.Code 
88 66499.12, 66499.16(a). 

City of Los Angeles v. Amwest Sur. Ins. Co., 

73 Cal.Rptr.2d 729, 63 Cal.App.4th 378, 
review denied. 


Cal.App. 4 Dist. 1997. City’s administra- 
tive decision to rescind its approval of develop- 
er’s vesting tentative map was res judicata with 
respect to developer’s legal claims for damages, 
due to developer’s voluntary dismissal of admin- 
istrative mandamus action; developer would not 
be permitted to rely on silent record to chal- 
lenge fairness of administrative forum or to 
assert that takings issues could not have been 
litigated. 

Mola Development Corp. v. City of Seal 

Beach), 67) Cal-Rpirn2d: 103) "57 "Gall 
App.4th 405, review denied. 


For purposes of determining res judicata 
effect of administrative proceeding rescinding 
city's approval of developer’s vesting tentative 
map upon subsequent legal action by developer, 
developer's voluntary dismissal of administra- 
tive mandamus action was equivalent of failure 
to file such action; developer obtained no deter- 
mination in its favor by commencing and then 
dismissing mandamus action, and mere filing 
was insufficient to put city on notice of meritori- 
ous claim or indicate that taking had occurred. 

Mola Development Corp. v. City of Seal 

Beach, 67 ‘Gall Rptr2zd 10sp" 57. Cal: 
App.4th 405, review denied. 


472. Effect of change in regulations on per- 
mission granted. 


Library references 
C.J.S. Zoning and Land Planning § 223. 


Cal. 1984. As general rule, developer must 
comply with laws in effect at time when build- 
ing permit is to be issued. 

Pardee Construction Co. v. City of Camaril- 

lo, 690 P.2d 701 5208 Cal Rptry 228, 37 
Cal.3d 465. 
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Cal.App. 1 Dist. 1967. A building permit 
could not be considered “granted” within ordi- 
nance providing that any building or use for 
which a permit has been lawfully granted prior 
to effective date of an amendment to city plan- 
ning code may be completed, where zoning 
administrator refused to comply either with 
order of board or trial court to grant the permit, 
and instead exhausted legal remedy afforded by 
appeal. ; 

West Coast Advertising Co. v. City and 

County of San Francisco, 64 Cal.Rptr. 94, 
256 Cal.App.2d 357. 


Cal.App. 2 Dist. 1985. An equitable estop- 
pel requiring government to exempt a land use 
from a subsequently imposed regulation must 
include a promise such as that implied by a 
building permit that the proposed use will not 
be prohibited by a class of restrictions that 
includes the regulation in question and reason- 
able reliance on the promise by promisee to the 
promisee’s detriment; therefore, a developer 
relying on an equitable estoppel has a vested 
right to go forward without complying with 
such subsequently enacted regulations only 
when both of those elements against the govern- 
ment are established. 

Blue Chip Properties v. Permanent Rent 

Control Bd., 216 Cal.Rptr. 492, 170 Cal. 
App.3d 648. 


Law Rev. 1978. 
ed rights and estoppel. 
29 Hast. L_J..625, 


472.5. Tentative or preliminary approval of 
map, plat, or plan. 


Land development—vest- 


Library references 
C.J.S. Zoning and Land Planning § 206. 


C.A.9 (Cal.) 1991. Time for expiration of 
subdivision map permissible under change of 
zone would not be extended under California 
law on theory developer was subject to develop- 
ment moratorium under preamendment version 
of statute defining development moratorium ex- 
tending development entitlement to include 
when actions of public agencies prevent, pro- 
hibit, or delay approval of final or partial map, 
where county's refusal to convey to developer 
land for secondary access road allowing 500- 
unit subdivision instead of 300-unit subdivision 
did not by itself prevent developer from filing 
final map, even though developer argued that 
300-unit development was not economically 
feasible. West's Ann.Cal.Gov.Code 
§ 66452.6(f). 

In re Eastport Associates, 935 F.2d 1071, 

rehearing denied. 


Time for filing subdivision map under 
change of zone approval would not be extended 
under California statute providing that develop- 
ment moratorium exists when condition was 


one which by its nature necessitated action by 
city or county and city or county either did not 
take necessary action or was prevented or de- 
layed in taking necessary action prior to expira- 
tion of tentative map, although county refused 
to sell land for secondary access road that 
would permit development of 500-unit subdivi- 
sion instead of 300-unit subdivision and devel- 
oper argued that as a practical matter the only 
way to get county to convey property was for 
city to initiate condemnation proceedings, 
where county could have conveyed land to de- 
veloper on its own. West’s Ann.Cal.Gov.Code 
§ 66452.6(f)(1). 

In re Eastport Associates, 935 F.2d 1071, 

rehearing denied. 


Cal.App. 1 Dist. 1976. In view of fact that 
Coastal Zone Conservation Commission was di- 
rected to prepare and submit to legislature a 
compreheusive plan for long-range conservation 
and management of natural resources of coastal 
area, and that Commission had authority in 
interim to grant development permits, Commis- 
sion was not required to determine whether 
interim permits conformed to long-range plan 
and could issue permits on a determination that 
they would not have any substantial adverse 
environmental or ecological effect. West's 
Ann.Public Resources Code, 88 27400, 27402, 
27403. 

Natural Resources Defense Council, Inc. v. 
California Coastal Zone Conservation 
Com.j9 129% Cal-Rptry 57, 57 (CaliApp.od 
76. 


Cal.App. 2 Dist. 2000. Purpose of provi- 
sion of Subdivision Map Act stating that, once a 
timely filing is made, subsequent actions of local 
agency may lawfully occur after date of expira- 
tion of tentative map, and that delivery to coun- 
ty surveyor or city engineer is a timely filing for 
such purposes, is to eliminate occasions where 
a subdivider must refile a tentative map because 
the local agency did not keep it moving through 
the approval process, and the validity period 
expired through no fault of the subdivider; thus, 
so long as the developer fulfills its obligations, 
subsequent actions of local agency can take 
place after tentative map expires, thereby pro- 
tecting the developer from being prejudiced by 
agency's delays. West's Ann.Cal.Gov.Code 
§ 66463.5(b). 

McPherson v. City of Manhattan Beach, 93 

Cal.Rptr.2d 725, 78 Cal.App.4th 1252, as 
modified on denial of rehearing. 


Developer’s filing of approved tentative par- 
cel map with city engineer was not a timely 
filing for purposes of Subdivision Map Act, so 
that filing did not preserve vesting rights under 
approved tentative map, and final map filed 
more than five years after tentative map was 
approved was ineffective, where delay in filing 
of final map was not due to any action of local 
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agency, but by developer’s own _ inaction. 
West's Ann.Cal.Gov.Code § 66463.5(b). 

McPherson v. City of Manhattan Beach, 93 

Cal.Rptr.2d 725, 78 Cal.App.4th 1252, as 


modified on denial of rehearing. 


Cal.App. 2 Dist. 1993. Pursuant to Subdi- 
vision Map Act amendments, tentative develop- 
ment map may have life of up to 13 years, 
consisting of no more than ten years of manda- 
tory extensions and a maximum of three years 
of discretionary extensions, whether or not final 
three years of map’s life was extended pursuant 
to city or local agency’s discretionary authority. 
West's Ann.Cal.Gov.Code §8§ 66410 et seq., 
66452.6(a, e). 

California Country Club Homes Assn. v. 

City of Los Angeles, 22 Cal.Rptr.2d 917, 
18 Cal.App.4th 1425, 


Cal.App. 2 Dist. 1985. A tentative tract 
map approval guarantees a developer who ful- 
fills conditions imposed upon it final map ap- 
proval; however, tentative tract map approval 
does not guarantee that a building permit, if 
required, will be issued, as the building permit 
has an independent reason for existence. 

Blue Chip Properties v. Permanent Rent 

Control Bd., 216 Cal.Rptr. 492, 170 Cal. 
App.3d 648. 


Cal.App. 3 Dist. 1993. Vesting tentative 
map statute requires prior notice, either actual 
or constructive, as condition to imposing ordi- 
nances, policies and standards upon develop- 
er/applicant who is entitled to rely on complete 
vesting tentative map. West's Ann.Cal.Gov. 
Code 8§ 66474.2(a), 66498.9(b). 

Bright Development v. City of Tracy, 24 

Cal.Rptr.2d 618, 20 Cal.App.4th 783, as 
modified, and review denied. 


Ordinance, policy, or standard of public 
agency which is written and accessible is rea- 
sonably calculated to apprise interested parties 
of their responsibilities in connection with de- 
velopment project, and would suffice to supply 
“constructive notice’ for purposes of vesting 
tentative map statute. West's Ann.Cal.Gov. 
Code §8§ 66474.2(a), 66498.9(b). 

Bright Development v. City of Tracy, 24 

Cal.Rptr.2d 618, 20 Cal.App.4th 783, as 
modified, and review denied. 


Cal.App. 3 Dist. 1985. Two extensions of 
tentative subdivision zoning map granted by 
planning commission, totaling two years, were 
valid because they were authorized by the Map 
Act itself, even though they contravened local 
ordinance. West's Ann.Cal.Gov.Code §§ 66451, 
66452.6(a, c). 

Griffis v. County of Mono, 209 Cal.Rptr. 

519, 163 Cal.App.3d 414. 


If a local agency has empowered an adviso- 
ry agency to approve subdivision maps, adviso- 


ry agency is empowered by the Map Acct itself to 
grant extensions of tentative maps for periods, 
in discretion of the agency, not to exceed two 
years. West’s Ann.Cal.Gov.Code § 66452.6(a, 
i. 
Griffis v. County of Mono, 209 Cal.Rptr. 
519, 163 Cal.App.3d 414. 


Tentative subdivision map shall be deemed 
to be extended when subdivider appeals from 
an adverse decision regarding extension and the 
legislative body fails to act on the appeal in 
time. West’s Ann.Cal.Gov.Code §§ 66452.5(c), 
66452.6(e). 

Griffis v. County of Mono, 209 Cal.Rptr. 

519, 163 Cal.App.3d 414. 


Tentative subdivision map was extended 
due to failure of board of supervisors to decide 
appeal of developer within ten days where de- 
veloper appealed decision of planning board to 
rescind a previously granted extension. West's 
Ann.Cal.Gov.Code §§ 66452.5(c), 66452.6(e). 

Griffis v. County of Mono, 209 Cal.Rptr. 

519, 163 Cal.App.3d 414. 


Cal.App. 4 Dist. 1993. Evidence supported 
conclusion that development moratorium arose 
from condition imposed by city to prepare, 
complete and adopt subarea facilities plan and 
related financing plan prior to approval of pro- 
ject; moratorium applied to original tentative 
subdivision map until 120 days following com- 
pletion of condition, but not for a tolling period 
exceeding five years from Nov. 28, 1990. 
West's Ann.Cal.Gov.Code § 66452.6. 

Native Sun/Lyon Communities v. City of 

Escondido, 19 Cal.Rptr.2d 344, 15 Cal. 
App.4th 892, rehearing denied. 


Cal.App. 4 Dist. 1992. Preliminary  ap- 
provals received from government for develop- 
ment, such as zoning of land for particular 
purpose, are not sufficient to allow developer 
vested right to build on land in accordance with 
former law; allowing such preliminary approv- 
als to determine permissible use of land could 
seriously impair government's right to control 
land use policy. 

Consaul v. City of San Diego, 8 Cal.Rptr.2d 

762, 6 Cal.App.4th 1781, review denied. 


Cal.App. 4 Dist. 1985. County's approval 
of developer's tentative tract map did not pre- 
clude it from subsequently imposing as a condi- 
tion to issuance of building permit the payment 
of statutorily authorized interim school facilities 
fees. West's Ann.Cal.Gov.Code §§ 65972, 
65974, 

Laguna Village, Inc. v. County of Orange, 

212 Cal.Rptr.*267, 166 Cal.App.3d 125, 
review denied. 


Cal.App. 5 Dist. 1982. Where developer 
has relied on a tentative map approval with 
conditions and has produced a final tract map 
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which satisfies conditions, he is entitled to ac- 
ceptance and approval of that final map without 
imposition of new or altered conditions by local 


governing agency. West's Ann.Gov.Code 
§ 66474.1. 
South Central Coast Regional Com. v. 


Charles A. Pratt Construction Co., 180 
Cal.Rptr. 555, 128 Cal.App.3d 830. 


IX. VARIANCES OR EXCEPTIONS. 
(A) IN GENERAL. 


S481. Nature and necessity in general. 


Library references 


C.J.S. Zoning and Land Planning §§ 228, 
22952312232. 


Cal. 1974. A change in nature of entire 
zone is a proper subject for legislation, not 
piecemeal administrative adjudication by vari- 
ance boards. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 522 P.2d 12, 113 
Cal.Rptr. 836, 11 Cal.3d 506. 


Cal. 1960. A variance sanctions a devia- 
tion from standard set by general zoning ordi- 
nance. 

Bringle v. Board of Sup’rs of Orange Coun- 

ty, 351 P.2d 765, 4 Cal.Rptr. 493, 54 
Cal.2d 86. 


Cal.App. 1 Dist. 1998. ‘‘Variance’’ is ad- 
ministrative or quasi-judicial act permitting mi- 
nor deviations from existing land use regula- 
tions so that landowner does not suffer undue 
hardship, but which does not violate overall 
established land use regulatory scheme. West's 
Ann.Cal.Gov.Code § 65906. 

Milagra Ridge Partners, Ltd. v. City of Paci- 

fica, 72 Cal.Rptr.2d 394, 62 Cal.App.4th 
108, review denied. 


Cal.App. 1 Dist. 1983. Variance does not 
“conform” property to existing zoning law, but 
rather, excuses noncompliance so that noncon- 
forming use is not subject to abatement or 
owner to penalty. 

Rasmussen v. City Council, 190 Cal.Rptr. 1, 

140 Cal.App.3d 842. 


Cal.App. 1 Dist. 1977. A variance sanc- 
tions a deviation from standard set by general 
zoning ordinance. 

City of Santa Clara v. Paris, 142 Cal.Rptr. 

818, 76 Cal.App.3d 338. 


Cal.App. 2 Dist. 1953. Even if alterations 
demanded by State Department of Agriculture, 
which would not enlarge rights of operator of 
slaughterhouse and packing plant under the 
original exception, were such that the building 
would be “‘structurally altered’’ within meaning 
of county zoning ordinance provision that no 


building existing at effective date of ordinance 
which is devoted to use not permitted shall be 
enlarged, extended, reconstructed, built upon, 
or structurally altered unless use is changed to a 
permitted use, County Regional Planning Com- 
mission's approval of the alterations did not 
constitute a granting of a new exception. 
Ricciardi v. Los Angeles County, 252 P.2d 
773, 115 Cal.App.2d 569. 


Where operator of slaughterhouse and 
packing plant petitioned county regional plan- 
ning commission for permission to make altera- 
tions which were ordered by State Department 
of Agriculture and were necessary to enable 
operator to continue in business, allowance of 
the petition did not constitute the granting of a 
new exception but constituted a recognition and 
protection of operator’s original right. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


Cal.App. 4 Dist. 1959. A ‘“‘conditional use’ 
and “‘variance’’ are not one and the same and 
the provisions for each of them in a zoning 
ordinance are not to be construed together as 
reciprocal parts of an integrated ordinance un- 
less the particular act in question specifically 
and unequivocally so provides. 

Tustin Heights Ass’n v. Board of Sup’rs of 

Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


Cal.App. 5 Dist. 1968. ‘Zone variance’ is 
the means utilized to solve a unique problem for 
any property owner who meets essential condi- 
tions already specified in basic zoning ordi- 
nance and ordinarily may be granted by a 
county planning commission without a zone 
change or any other amendment to zoning ordi- 
nance. West's Ann.Gov.Code, §§ 65000, 65850, 
65853, 65857. 

Richter v. Board of Sup’rs of Sacramento 

County, 66 Cal.Rptr. 52, 259 Cal.App.2d 
Sheh 


Cal.App. 5 Dist. 1962. A ‘‘variance’’ is ex- 
ception to fixed standards of a basic and specif- 
ic zoning ordinance and must necessarily vest 
broad discretion in planning commission and 
appeals board and variance permit provisions of 
ordinance need not contain detailed, rigid stan- 
dards. 

Matthews v. Board of Sup’rs of Stanislaus 

County, 21 Cal.Rptr. 914, 203 Cal.App.2d 
800. 

Law Rev. 1962. Variance administration 
in Almeda county. 

SOuC pester wa" 


Law Rev. 1962. Variances in zoning. 
13 Hastings L.J. 340. 
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Law Rev. 1958. Variances, exceptions and 
conditional use permits in California. 
5 WECSETAY Wawakks 7,9) 


482. Variance and exception distinguished. 


Library references 
C.J.S. Zoning and Land Planning § 230. 


€=483. Permit, variance and alteration of regu- 
lations distinguished. 


Library references 


C.J.S. Zoning and Land Planning §§ 191, 
229-231. 


Cal.App. 2 Dist. 1968. Use permit and var- 
iance or exception are entirely different in sub- 
stance. 

Gonsalves v. City of Dairy Valley, 71 Cal. 

Rptr. 255, 265 Cal.App.2d 400. 


Cal.App. 4 Dist. 1961. Granting of a vari- 
ance is an administrative function, and the 
authority therefor must be founded upon the 
zoning ordinance involved, and the manner of 
exercising that authority must conform to same 
ordinance. 

Gordon v. City Council of City of Santa 

Ana, 10 Cal.Rptr. 776, 188 Cal.App.2d 
680. 


€=484. Power to grant in general. 


Library references 


C.J.S. Zoning and Land Planning §§ 234, 
Q3ie 


Cal.App. 1 Dist. 1986. Upon review of pro- 
posed development project or possible redesign 
thereof, responsible county agency may not ef- 
fectively amend zoning ordinance or general 
plan, either in guise of granting variance, or by 
approving nonconforming development on basis 
of inadequate findings. West's Ann.Cal.Pub. 
Res.Code § 21000 et seq. 

Orinda Assn v. Board of Supervisors, 227 

Cal.Rptr. 688, 182 Cal.App.3d 1145. 


Cal.App. 5 Dist. 1968. ‘“‘Zone variance’’ is 
the means utilized to solve a unique problem for 
any property owner who meets essential condi- 
tions already specified in basic zoning ordi- 
nance and ordinarily may be granted by a 
county planning commission without a zone 
change or any other amendment to zoning ordi- 
nance. West's Ann.Gov.Code, §§ 65000, 65850, 
65853, 65857. 

Richter v. Board of Sup’rs of Sacramento 

County, 66 Cal.Rptr. 52, 259 Cal.App.2d 
Oh). 


Law Rev. 1965. Application of general 
welfare concepts to zoning ordinances. 
Sieh sro (CHIL IS Sil. 


¢=485. Nature and extent of power. 


Library references 
C.J.S. Zoning and Land Planning § 235. 


Cal.App. 1 Dist. 1966. Granting of a vari- 
ance from a zoning ordinance is an administra- 
tive or quasi-judicial function. 

Allen v. Humboldt County Bd. of Sup’rs, 50 

Cal.Rptr. 444, 241 Cal.App.2d 158. 


Cal.App. 1 Dist. 1963. Grant of variance 
from established zoning ordinance is adminis- 
trative or quasi-judicial rather than legislative 
act. West’s Ann.Gov.Code, 88 65853, 65896. 

Kappadahl v. Alcan Pac. Co., 35 Cal.Rptr. 

354, 222 Cal.App.2d 626. 


Cal.App. 2 Dist. 1958. Reasonably definite 
standards must be prescribed as a basis for 
zoning board’s action in recommending the 
grant or denial of variance in zoning ordinance, 
but degree of definiteness must be treated ac- 
cording to the inherent uncertainties in the 
subject matter. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


Law Rev. 1965. Consideration given to ef- 
fects of variance on others in determining 
whether to grant variance. 

38 So.Cal.L.R. 589. 


486. Limitations on power. 


Library references 
C.J.S. Zoning and Land Planning § 236. 


Cal.App. 1 Dist. 1963. Alleged fact that 
granting of use permit was illegal act did not 
affect power of board of zoning adjustment of 
county or county board of supervisors thereafter 
to grant variance as to same matter. West's 
Ann.Gov.Code, §§ 65853, 65896. 

Kappadahl v. Alcan Pac. Co., 35 Cal.Rptr. 

354, 222 Cal.App.2d 626. 


Cal.App. 2 Dist. 1968. Los Angeles charter 
acts as limitation upon power of administrative 
board to grant variances. 

Moss v. Board of Zoning Adjustment of City 

of Los Angeles, 68 Cal.Rptr. 
Cal.App.2d 1. 


Cal.App. 2 Dist. 1953. A request for per- 
mission to make an alteration which is neces- 
sary in order to preserve owner’s original right 
under an automatic exception to a county zon- 
ing ordinance cannot be subject to limitations 
under which the Board of Supervisors may 
grant an exception, allow a structure to be 
altered so as to enlarge the original use, or 
directly or indirectly extend life of structure. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 
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487. Sparing exercise of power, 


Library references 
C.J.S. Zoning and Land Planning § 237. 


488. Right to variance or exception, and dis- 
cretion. 


Library references 


C.J.S. Zoning and Land Planning §§ 235- 
237) 


Cal. 1962. Granting or denial of building 
variance is primarily in discretion of body des- 
ignated by applicable ordinance or statute; no 
vested right is affected by either denial or grant. 

Siller v. Board of Sup’rs of City and County 

of San Francisco, 375 P.2d 41, 25 Cal. 
Rptr. 73, 58 Cal.2d 479. 


Cal. 1960. Granting of variance rests 
largely in discretion of body designated by ordi- 
nance for that purpose. 

Bringle v. Board of Sup'rs of Orange Coun- 

ty, 351" Pi2d 765;' 4 ‘Cal -Rptr: 493; "54 
Cal.2d 86. 


Cal. 1951. The granting or denial of a 
variance rests largely in discretion of body des- 
ignated by zoning ordinance for that purpose. 

San Diego County v. McClurken, 234 P.2d 

972, 37 Cal.2d 683. 


Cal.App. 1 Dist. 1977. Granting of a vari- 
ance rests largely in discretion of body designat- 
ed by ordinance for that purpose. 

City of Santa Clara v. Paris, 142 Cal.Rptr. 

818, 76 Cal.App.3d 338. 


Cal.App. 1 Dist. 1973. A variance is grant- 

ed only for an exception to existing zoning code. 

San Francisco Planning etc. Assn. v. Cen- 

tral Permit Bureau, 106 Cal.Rptr. 670, 30 
Cal.App.3d 920. 


Cal.App. 1 Dist. 1966. Granting or deny- 
ing of a variance from a zoning ordinance rests 
primarily in discretion of body designated by 
ordinance or statute, and its decision will not be 
disturbed by courts in absence of clear and 
convincing showing of abuse of discretion. 

Allen v. Humboldt County Bd. of Sup’rs, 50 

Cal.Rptr. 444, 241 Cal.App.2d 158. 


Cal.App. 1 Dist. 1957. The granting or de- 
nial of a zoning variance rests largely in discre- 
tion of body designated by the ordinance for 
that purpose, and no vested right is affected by 
either denial or grant of zoning variance. 

Flagstad v. City of San Mateo, 318 P.2d 

825, 156 Cal.App.2d 138. 


Cal.App. 2 Dist. 1962. The granting or de- 
nial of variances from requirements of zoning 
ordinances rests largely in discretion of body 
designated by ordinance for such purpose, and 
such body’s denial of variance will not be dis- 


turbed by court, in absence of clear showing of 
abuse of discretion. 
Baldwin Park County Water Dist. v. Los 
Angeles County, 25 Cal.Rptr. 167, 208 
Cal.App.2d 87. 


Cal.App. 2 Dist. 1959. The granting or de- 
nial of a variance rests largely in discretion of 
body designated by zoning ordinance for that 
purpose. 

Ames v. City of Pasadena, 334 P.2d 653, 

167 Cal.App.2d 510. 


Cal.App. 2 Dist. 1956. Zoning ordinance 
authorizing a planning commission to grant or 
deny an exception and providing for appeal to 
legislative body which created commission is 
valid, and granting of variance rests largely in 
discretion of body designated by zoning ordi- 
nance for that purpose. West’s Ann.Gov.Code, 
§ 65540. 

Steiger v. Board of Sup’rs of Los Angeles 

County, 300 P.2d 210, 143 Cal.App.2d 
Say; 


Cal.App. 4 Dist. 1959. Granting of appli- 
cation for zone variance is matter of grace, not 
matter of right, and granting or refusal thereof 
is within discretion of council or board, and 
order with respect thereto may not be chal- 
lenged except for fraud or abuse of discretion. 

Phil Anthony Homes, Inc. v. City of Ana- 

heim, 346 P.2d 231, 175 Cal.App.2d 268. 


Cal.App. 5 Dist. 1962. A “‘variance”’ is ex- 
ception to fixed standards of a basic and specif- 
ic zoning ordinance and must necessarily vest 
broad discretion in planning commission and 
appeals board and variance permit provisions of 
ordinance need not contain detailed, rigid stan- 
dards. 

Matthews v. Board of Sup’rs of Stanislaus 

County, 21 Cal.Rptr. 914, 203 Cal.App.2d 
800. 


Law Rev. 1962. Even when circumstances 
are present justifying a variance, the power to 
grant variances should be exercised sparingly 
because of the detrimental effect of variances 
upon comprehensive zoning plans. 

STONE Eee alll 


489. Grounds for grant or denial in general. 


Library references 
C.J.S. Zoning and Land Planning § 239. 


Cal. 1974. Absent affirmative showing that 
subject property differed substantially and in 
relevant aspects from other parcels in zone, 
variance granted amounted to kind of ‘‘special 
privilege’ explicitly prohibited by _ statute. 
West's Ann.Gov.Code, § 65906. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 522 P.2d 12, 113 
Cal.Rptr. 836, 11 Cal.3d 506. 
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Cal. 1967. Profit motive is not an ade- 
quate ground for a variance. 
Broadway, Laguna, Vallejo Ass’n v. Board 
of Permit Appeals of City and County of 
San Francisco, 427 P.2d 810, 59 Cal. 
Rptr. 146, 66 Cal.2d 767. 


Concept of ‘intended use of the property,” 
contained in Code provision authorizing grant- 
ing of variance where, inter alia, extraordinary 
conditions apply to the intended use of the 
property, does not encompass the contemplated 
design of a building but refers only to the 
activity which is to be conducted there, and an 
“intended use’ does not constitute an “excep- 
tional circumstance”’ so as to authorize granting 
of variance for that reason unless it does not 
apply generally to other uses in the same class 
of district. West's Ann.Gov.Code, § 65906. 

Broadway, Laguna, Vallejo Ass’n v. Board 

of Permit Appeals of City and County of 
Sans hrancisco 6427, P.2di5810= 59) Cal: 
Rptr. 146, 66 Cal.2d 767. 


Code provision authorizing granting of vari- 
ance when, inter alia, literal enforcement of 
regulations would result in practical difficulty 
or unnecessary hardship looks only to burdens 
upon the variance applicant. 

Broadway, Laguna, Vallejo Ass’n v. Board 

of Permit Appeals of City and County of 
San »sErancisco, 427, P.2d, 810; 59) Cal: 
Rptr. 146, 66 Cal.2d 767. 


A variance applicant may not earn immuni- 
ty from one Code provision merely by overcom- 
pliance with others. 

Broadway, Laguna, Vallejo Ass’n v. Board 

of Permit Appeals of City and County of 
San Francisco, 427 P.2d 810, 59 Cal. 
Rptr. 146, 66 Cal.2d 767. 


Zoning variances were never meant to in- 
sure against financial disappointments. 
Broadway, Laguna, Vallejo Ass’n v. Board 
of Permit Appeals of City and County of 
San Francisco, 427 P.2d 810, 59 Cal. 
Rptr. 146, 66 Cal.2d 767. 


Cal. App. 1 Dist. 1986. Absent specific ‘‘bo- 
nus’’ or ‘‘merit’’ system of zoning enacted by 
municipal or county legislature, variance appli- 
cant may not earn immunity from one code 
provision merely by overcompliance with oth- 
ers. 

Orinda Assn v. Board of Supervisors, 227 

Cal.Rptr. 688, 182 Cal.App.3d 1145. 


Cal.App. 1 Dist. 1963. Board of zoning ad- 
justment must find statutory facts and condi- 
tions to exist before it can exercise power to 
grant variance. West's  Ann.Gov.Code, 
§§ 65853, 65896. 

Kappadahl v. Alcan Pac. Co., 35 Cal.Rptr. 

354, 222 Cal.App.2d 626. 


A variance from a zoning ordinance is 
granted on basis of practical difficulties, unnec- 
essary hardships, or results inconsistent with 
purpose and intent of ordinance rather than on 
conditions detailed in ordinance. West’s Ann. 
Gov.Code, 8§ 65853, 65896. 

Kappadahl v. Alcan Pac. Co., 35 Cal.Rptr. 

354, 222 Cal.App.2d 626. 


Cal.App. 2 Dist. 1969. Provisions in zon- 
ing laws for variances and for conditional use 
permits exist because it is recognized that, with- 
in a zone, there will be individual lots or tracts 
which, because of peculiar shape, unusual to- 
pography, or some similar peculiarity, cannot 
be put to productive use if all of detailed re- 
quirements for that zone are strictly applied. 

Hamilton v. Board of Sup’rs of Santa Bar- 

bara County, 75 Cal.Rptr. 106, 269 Cal. 
App.2d 64. 


Cal.App. 2 Dist. 1962. The fact that county 
zoning authorities granted some landowners 
and denied others variances from requirements 
of county zoning ordinance does not establish 
unreasonable discrimination. 


Baldwin Park County Water Dist. v. Los 
Angeles County, 25 Cal.Rptr. 167, 208 
Cal.App.2d 87. 

Cal.App. 6 Dist. 2000. A ‘‘physical’’ dis- 


parity between the subject property and other 
properties is not a precondition for a variance. 
West's Ann.Cal.Gov.Code § 65906. 
Craik v. County of Santa Cruz, 
Rptr.2d 538, 81 Cal.App.4th 880. 


96 Cal. 


Law Rev. 1965. Rationales for granting of 
variances. 


B38 SoCal eR: S72: 


490. Public interest and welfare, and harmo- 
ny with, or impairment of, regula- 
tion. 


Library references 
C.J.S. Zoning and Land Planning § 240. 


Law Rev. 1965. Public benefit as basis for 
granting zoning variance. 
38 So.Cal.L.R. 584. 


491. Effect of other applications or noncon- 
forming uses. 


Library references 


C.J.S. Zoning and Land Planning §§ 246, 
260. 


Cal. 1951. The fact that county zoning 
authorities granted some landowners and de- 
nied others variances from requirements of 
county zoning ordinance does not establish un- 
reasonable discrimination. 

San Diego County v. McClurken, 234 P.2d 

O72)37 Cal2dies3: 


For legislative history of cited statutes, see West’s Annotated California Codes 


44A Cal D 2d—765 


ZONING & PLANNING 495 


For references to other topics, see Descriptive-Word Index 


Cal.App. 2 Dist. 1960. Fact that zoning or- 
dinance variance may have been granted to 
some owners and denied to others does not 
establish unreasonable discrimination. 

City of San Marino v. Roman Catholic 

Archbishop of Los Angeles, 4 Cal.Rptr. 
547, 180 Cal.App.2d 657, certiorari de- 
nied 81 S.Ct. 272, 364 U.S. 909, 5 
L.Ed.2d 224. 


Cal.App. 2 Dist. 1958. Prior exceptions 
granted by adjustment board in zoning ordi- 
nance are not in themselves controlling since 
ill-advised or illegal variances do not furnish 
grounds for repetition of the wrong. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


492. Hardship, loss, or injury. 


Library references 
C.J.S. Zoning and Land Planning §§ 241, 


242. 
493, —— In general. 


Cal.App. 1 Dist. 1981. Essential require- 
ment of variance is showing that strict enforce- 
ment of zoning limitation would cause unneces- 
sary hardship; burden of showing hardship is 
on applicant. 

PMI Mortgage Ins. Co. v. City of Pacific 

Grove, 179 Cal.Rptr. 185, 128 Cal.App.3d 
724. 


Cal.App. 1 Dist. 1972. Not every prejudi- 
cial difference between one’s property and that 
of others will justify a finding of unnecessary 
hardship for purposes of zoning variance and 
disadvantage must be substantial. West’s Ann. 
Code Civ.Proc. § 1094.5. 

Zakessian v. City of Sausalito, 105 Cal.Rptr. 

105, 28 Cal.App.3d 794. 


Cal.App. 2 Dist. 1981. Under Government 
Code section governing variances from zoning 
ordinances, there must be special circumstances 
applicable to property, by reason of which strict 
application of zoning ordinance would deprive 
such property of privileges enjoyed by property 
in vicinity under identical zoning classification 
and any variance grant shall be subject to such 
conditions as will assure that adjustment is not 
grant of special privileges inconsistent with lim- 
itations on other properties in vicinity and zone 
in which property is located. West's Ann.Gov. 
Code, § 65906. 

Miller v. Board of Supervisors, 176 Cal. 

Rptr. 136, 122 Cal.App.3d 539. 


Cal.App. 2 Dist. 1969. Administrative and 
quasi-judicial procedures whereby owner of lot 
or tract, which because of peculiarity cannot be 
put to productive use if all of detailed require- 
ments for zone in which it is located are strictly 
applied, may be allowed relatively minor varia- 


tions from zoning laws, are created to bring 
applicant to substantial parity with other own- 
ers in zone in devoting property to basic func- 
tion of that zone, but are not created to give 
applicant a better position than that enjoyed by 
his neighbors in the zone. 
Hamilton v. Board of Sup’rs of Santa Bar- 
bara County, 75 Cal.Rptr. 106, 269 Cal. 
App.2d 64. 


Law Rev. 1965. Unnecessary hardship as 
ground for zoning variance. 
38 So.Cal.L.R. 576. 


Law Rev. 1962. The hardship creating the 
need for a variance must arise from circum- 
stances and surroundings of the property rather 
than from the personal circumstances of the 


applicant. 
SUITE RS 0: 
e494. —— Necessity of showing. 


Cal.App. 4 Dist. 1959. The essential re- 
quirement of “‘variance”’ is a showing that strict 
enforcement of the zoning limitations would 
cause unnecessary hardship. 

Tustin Heights Ass’n v. Board of Sup’rs of 

Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


<=495. —— What constitutes in general. 


Cal.App. 1 Dist. 1972. That owners of im- 
proved land adjoining San Francisco Bay were 
in financial position and, if necessary, willing to 
make parking space available on their property 
without any variance in connection with remod- 
eling building into restaurant and cocktail 
lounge did not preclude granting a variance 
from offstreet parking requirements on theory, 
that there could be no hardship. West's Ann. 
Code Civ.Proc. § 1094.5. 

Zakessian v. City of Sausalito, 105 Cal.Rptr. 

105, 28 Cal.App.3d 794. 


Cal.App. 1 Dist. 1963. Whether circum- 
stances involved in particular case amount to 
hardship which will justify variance from zon- 
ing ordinance is question of fact and rests 
largely in discretion of board of zoning adjust- 
ment. West’s Ann.Gov.Code, § 65896. 

Kappadahl v. Alcan Pac. Co., 35 Cal.Rptr. 

354, 222 Cal.App.2d 626. 


Cal.App. 2 Dist. 1960. Self-induced hard- 
ship is not within purview of variance ordi- 
nance, and only that type of hardship which 
inheres in the particular properly is recognized, 
such as inability to use it for purposes of its 
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existing zoning caused by prevailing uses of 
surrounding property. 

City of San Marino v. Roman Catholic 

Archbishop of Los Angeles, 4 Cal.Rptr. 

547, 180 Cal.App.2d 657, certiorari de- 


mice! il Git. 272, 264) WS, SUD, & 
L.Ed.2d 224. 
496. —— Unique or peculiar hardship. 


Cal.App. 1 Dist. 1972. Ordinarily, finan- 
cial hardship alone will not constitute “unnec- 
essary hardship” as ground for zoning variance, 
but the rule is otherwise if the unique condition 
of one’s property causes the financial hardship. 
West’s Ann.Code Civ.Proc. § 1094.5. 

Zakessian v. City of Sausalito, 105 Cal.Rptr. 

105, 28 Cal.App.3d 794. 


Law Rev. 1965. Uniqueness of hardship as 
basis for zoning variance. 
388So.Calil, Rava sia 


Law Rev. 1962. Generally a variance may 
be granted on grounds of hardship only when it 
appears that the owner’s plight is due to unique 
circumstances applicable to his land and is not 
due to general neighborhood conditions that 
may reflect the unreasonableness of the ordi- 
nance. 


SUCH RaTOS: 
497. —— Self-created hardship; prior 
knowledge. 


Cal.App. 1 Dist. 1961. Where any hard- 
ship suffered by property owners was result of 
their own action in deliberately disposing of 
land on which tennis court could properly have 
been built, planning commission properly de- 
nied variance to construct tennis court on re- 
maining land. 

Town of Atherton v. Templeton, 17 Cal. 

Rptr. 680, 198 Cal.App.2d 146. 


Cal.App. 2 Dist. 1960. Self-induced hard- 
ship is not within purview: of variance ordi- 
nance, and only that type of hardship which 
inheres in the particular properly is recognized, 
such as inability to use it for purposes of its 
existing zoning caused by prevailing uses of 
surrounding property. 

City of San Marino v. Roman Catholic 

Archbishop of Los Angeles, 4 Cal.Rptr. 
547, 180 Cal.App.2d 657, certiorari de- 
mied Si) eSiCty 272,364) US, 909; 5 
L.Ed.2d 224. 


One who purchases property in anticipation 
of procuring a variance to enable him to use it 
for purpose forbidden at time of sale cannot 


complain of hardship ensuing from denial of 
desired variance. 
City of San Marino v. Roman Catholic 
Archbishop of Los Angeles, 4 Cal.Rptr. 
547, 180 Cal.App.2d 657, certiorari de- 
mied =Sims Ct, 272, "364" Urs) 9097 5 
L.Ed.2d 224. 


Cal.App. 2 Dist. 1958. One who purchases 
property in anticipation of procuring a variance 
to enable him to use it for purpose forbidden at 
time of sale cannot complain of hardship ensu- 
ing from denial of desired variance. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


Law Rev. 1965. Right to zoning variance 
where hardship is self-created. 
38 So.Cal.L.R. 586. 


<=498. —— Single owner's profit or disadvan- 
tage. 


Cal.App. 2 Dist. 1969. If property can be 
put to effective use, consistent with its existing 
zoning, without deviation sought by property 
owner, it is not significant that variances sought 
would make applicant's property more valuable 
or would enable him to recover a greater in- 
come, nor that they would relieve him from 
undesired costs incurred in complying with ex- 
isting restrictions. 

Hamilton v. Board of Sup’rs of Santa Bar- 

bara County, 75 Cal.Rptr. 106, 269 Cal. 
App.2d 64. 


Law Rev. 1965. Inadequate financial re- 
turn as basis for zoning variance. 
38 So.Cal.L.R. 580. 


499-500. For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 


Library references 
C.J.S. Zoning and Land Planning. 


501. Conditions attached to grant. 


Library references 
C.J.S. Zoning and Land Planning § 238. 


Cal. 1960. Zoning variance condition, re- 
quiring uncompensated dedication to county of 
land to be used for widening of road on which 
land in question fronted, was valid. 

Bringle v. Board of Sup’rs of Orange Coun- 

ty, 351 P.2d 765, 4 Cal.Rptr. 493, 54 
Cal.2d 86. 


Conditions may be attached to granting of 
variance in order to preserve general purposes 
and intent of zoning ordinance. 

Bringle v. Board of Sup’rs of Orange Coun- 

ty,, Sol P2d) 765, 45CaliRptr 4931954 
Cal.2d 86. 
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44A Cal D 2d—767 


ZONING & PLANNING ¢503 


For references to other topics, see Descriptive- Word Index 


That variance was granted for only five 
years while condition required dedication of 
perpetual easement did not render condition 
unreasonable. 

Bringle v. Board of Sup’rs of Orange Coun- 

ty, 351 P.2d 765, 4 Cal.Rptr. 493, 54 
Cal.2d 86. 


Cal. 1953. Failure of persons seeking ex- 
ception to zoning ordinance so as to maintain 
expanded nonconforming use to execute written 
agreement or to file faithful performance bond 
as required by county board of supervisors 
which granted exception upon condition that 
nonconforming use be entirely abandoned at 
end of three years did not alter binding effect of 
such persons’ verbal acceptance of conditional 
exception. 

Edmonds v. Los Angeles County, 255 P.2d 

772, 40 Cal.2d 642. 


Where operators of trailer court, which 
constituted nonconforming use of residentially 
zoned property, accepted all benefits bestowed 
on them by exception granted by county board 
of supervisors for additional trailers and sani- 
tary facilities upon condition that entire non- 
conforming use would be abandoned at end of 
three years and secured their state and local 
permits on basis of such exception, they would 
not, upon expiration of three-year period, be 
allowed to challenge effectiveness of the condi- 
tional exception. 

Edmonds v. Los Angeles County, 255 P.2d 

772, 40 Cal.2d 642. 


Cal.App. 1 Dist. 1977. Conditions may be 
attached to granting of a variance in order to 
preserve general purposes and intent of zoning 
ordinance. 

City of Santa Clara v. Paris, 142 Cal.Rptr. 

818, 76 Cal.App.3d 338. 


Cal.App. 1 Dist. 1972. Where variance is 
otherwise properly supported by findings, it is a 
legally permissible and common practice for 
zoning authority to impose conditions in accor- 
dance with spirit and purposes of general zon- 
ing plan. West's Ann.Code Civ.Proc. 8 1094.5. 

Zakessian v. City of Sausalito, 105 Cal.Rptr. 

105, 28 Cal.App.3d 794. 


Cal.App. 2 Dist. 1981. Under Government 
Code section governing variances from zoning 
ordinances, there must be special circumstances 
applicable to property, by reason of which strict 
application of zoning ordinance would deprive 
such property of privileges enjoyed by property 
in vicinity under identical zoning classification 
and any variance grant shall be subject to such 
conditions as will assure that adjustment is not 
grant of special privileges inconsistent with lim- 
itations on other properties in vicinity and zone 


in which property is located. West's Ann.Gov. 
Code, § 65906. 
Miller v. Board of Supervisors, 176 Cal. 
Rptr. 136, 122 Cal.App.3d 539. 


Atty.Gen. 1964. The city planning com- 
mission may not require, as condition for 
granting of variance, or conditional use permit, 
affidavits from applicants that they will not dis- 
criminate as to race, religion and national ori- 
gin in the sale or rental of housing units con- 
structed or in employment by any contractors 
or subcontractors performing the work. Labor 
Code, §8§ 1410 et seq., 1431; Health & S. Code, 
§ 35700 et seq. 

63-289, 44 Op.Atty.Gen. 65. 


Law Rev. 1969. Forced dedications: Re- 
quirement that applicant dedicate portion of 
land to public use as condition to granting of 
zoning variance, issuance of building permit or 
approval of subdivision map. 

20 Hastings L.J. 735. 


Law Rev. 1962. Right to take land without 
compensation as condition precedent to the 
granting of a zoning variance. 

13 Hastings L.J. 401. 


502. Particular structures or uses. 


Library references 


C.J.S. Zoning and Land Planning §§ 235, 
236, 247. 


502.1. —— In general. 


Atty.Gen. 1974. A private developer leas- 
ing county property, under West's Ann.Gov. 
Code § 25536, is exempt, under West's Ann.Gov. 
Code § 53090 et seq., from a city’s building and 
zoning ordinances if he uses the property for 
the public purposes for which it was granted to 
the county. 

CV73-60, 57 Op.Atty.Gen. 124. 


503. Architectural or structural designs 


in general. 


Cal. 1971. Denial of lot-split variance that 
would establish separate character of two ad- 
joining parcels, which contained 5,255 and 
5,341 square feet, and one of which had house 
situated on it, as legal building sites was not 
abuse of discretion, in view of comprehensive 
zoning ordinances requirement that single lot 
contain minimum of 7,500 square feet. 

Hill v. City of Manhattan Beach, 491 P.2d 

369, 98 Cal.Rptr. 785, 6 Cal.3d 279. 


Cal. 1967. Where subsoil conditions be- 
neath developer's property restricted its income 
potential, mere fact that a floor area variance 
would enable developer to increase the rate of 
return upon his invested capital did not render 
the subsoil problem an “exceptional circum- 
stance’ within Code provision authorizing 


For legislative history of cited statutes, see West's Annotated California Codes 


=a 


ZONING & PLANNING 


444 Cal D 2d—768 


For later cases see same Topic and Key Number in Pocket Part 


zaomne af watance im exceptional crcum 
<a 
roadway, Laguna. Wailea Ass a v. Board 
af Peemit Sppeais af City amd County of 
San Feameisen, 427 Pld $10, 59 Cal. 
Roi 46, ca Cal2Za TaT 


Camcent af “intended use of the property,” 
syataimed in Code provision authorizing grant- 
ng af varance where, ier alia, extraordinary 
zamiitters appiv o the imfended use of the 
qeapery, dges gut encompass the contemplated 
@esem of 2 Gwiding Sur cefers only to the 
acmvefy wie? is ta be conducted there, and am 

Miended use” dees cet consiiiifte am “excep- 
tonal croumstane:” se as te aurherize granting 
af vartamce Sor thar reasom unless it does not 
apply aeneraily to other uses im the same class 
wdsmen Wess Son. Gov.Code, $ 45906. 

Breadway, Lagzuma, Vallejo Ass‘ v. Board 

2f Peemit Appeals of City and County of 
Sam Francisca, 427 P2d $10, 5 Cal 
Ror. i446, aa Cal 2d 7aT 


Developer was aot entitled to Hoor area 
vatanes am ground that architectural limita- 
tens incorperaied in its propesed structure and 
mure severe tham those required by Code comsti- 
muted extraordinary conditions applying to the 
mended uss af te property im absence of 
tnding thar ater Guildings um the same zone 
were got Smijarty built according to develop- 


ment Sandards more restrictive tham provisions 
af Cade. 
Broadway, Laguna, Waileja Ass'n v. Board 


a Permit Sppeals af City and County of 
Sam Francisco, 427 Pld $10, 59 Cal 
Ror Me, ce Cal. 2d 767. 


That developer's propesed building would 
Tenet community did net render enforcement 
af Teer area restrictions am “unnecessary hard- 
stip" withim Code provision authorizing grant- 
ng af variance when, inter alia, literal enforce- 
ment ai resulatens would result im practical 
difficulty ar unnecessary hardship so that bene- 
Zt 12 community did net enntle developer to 
vartance. 

Breadway, Laguna, Wallejo Ass'n v. Board 

af Permit Appeals af City and County of 
Sam Francisen, 427 P.2d S10, 59 Cal 
Rpt. 46, oe Cal. 2d 767. 


That developer adopted superior building 
sandards did net authemze granting of floor 
area variances to him under Code provision 
autherzing granting of variamce, when, inter 
alia, literal enforcement of regulations would 
‘ssult im practical difficulty or umnecessary 
Tardsaip. 

Broadway, Laguna, Vallejo Ass'n v. Board 

af Permit Appeals of City and County of 
Sam Francisca, 427 P2d $10, 59 Cal. 
Rpm. I-46, e@ Cal. 2d TeT. 


That developer's proposed building more 
than complied with all zoning requirements 
pertinent to bulk and dimension except require- 
ment relating to floor area did not render any 
economic sacrifice flowing from enforcement of 
door area regulations unnecessary so that sub- 
soil condition, which would require a more 
expensive foundation than originally planned if 
floor area regulations were enforced, did not 


‘constitute a “practical difficulty” for develop- 


ment within Code provision authorizing grant- 
ing of variance when, inter alia, literal enforce- 
ment of regulations would result in practical 
difficulty or unnecessary hardship. 
Broadway, Laguna, Vallejo Ass’n v. Board 
of Permit Appeals of City and County of 
San Francisco, 427 P.2d 810, 59 Cal. 
Rptr. 146, 66 Cal.2d 767. 


That deviation from floor area restrictions 
allegedly amounted to no more than immaterial 
breach of Code fully compensated for by build- 
ing features not demanded by Code was imma- 
terial as to issue of parity under Code provision 
authorizing granting of variance when, inter 
alia, it is necessary for the preservation of a 
substantial property right of the applicant pos- 
sessed by other property in the same class of 
district so that developer was not entitled to 
variance. 

Broadway, Laguna, Vallejo Ass’n v. Board 

of Permit Appeals of City and County of 
San Francisco, 427 P.2d 810, 59 Cal. 
Rptr. 146, 66 Cal.2d 767. 


That multiunit development might prove 
somewhat less profitable on developer's lot than 
on other lots in the same zone unless floor area 
requirements of zoning code were relaxed did 
not entitle developer to variance under Code 
provision authorizing granting of variance 
when, inter alia, it is necessary for preservation 
of substantial property right of the applicant 
possessed by other property in the same class of 
district. 

Broadway, Laguna, Vallejo Ass'n v. Board 

of Permit Appeals of City and County of 
San Francisco, 427 P.2d 810, 59 Cal. 
Rptr. 146, 66 Cal.2d 767. 


Cal. 1962. Granting of variance from off- 
street parking provisions of city planning code 
requiring that one parking place be provided for 
each dwelling unit was not improper, where it 
appeared that many parking places would stand 
vacant and unused if builder provided pre- 
scribed number and that to require prescribed 
number would constitute unnecessary hardship. 
West’s Ann.Code Civ.Proc. § 1094.5(c). 

Siller v. Board of Sup’rs of City and County 

of San Francisca, 375 P.2d 41, 25 Cal. 
Rptr. 73, 58 Cal.2d 479. 


Under section of city planning code, which, 
im one section, authorized variances from any 
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provisions of another section specifying number 
of off-street parking places required for dwell- 
ing units thereafter constructed, and which de- 
fined off-street parking space in a third section, 
definitions became in practical effect part of 
section specifying number of spaces required 
and variances could be granted with respect to 
size of spaces as defined. 
Siller v. Board of Sup’rs of City and County 
of San Francisco, 375 P.2d 41, 25 Cal. 
Rptr. 73, 58 Cal.2d 479. 


Cal.App. 2 Dist. 1961. Decision of city 
board of directors denying application by pro- 
spective purchasers of lot for a variance of a 
zoning ordinance so as to permit construction 
on a lot which did not meet the minimum 
requirements for either area or frontage was not 
arbitrary or discriminatory. 

McDonald v. City of Pasadena, 16 Cal.Rptr. 

42, 195 Cal.App.2d 662. 


Cal.App. 6 Dist. 2000. County could con- 
sider Federal Emergency Management Agency 
(FEMA) regulations generally prohibiting liva- 
ble space on ground level in a wave-runup 
hazard zone, and related county regulations, 
when determining whether there were special 
circumstances applicable to a property for 
which the property owner sought setback, build- 
ing height, and building story variances for 
construction of a home adjacent to a beach. 
West's Ann.Cal.Gov.Code § 65906. 

Craik v. County of Santa Cruz, 96 Cal. 

Rptr.2d 538, 81 Cal.App.4th 880. 


There was a disparity between property for 
which setback, building height, and building 
story variances for construction of a home adja- 
cent to a beach were sought and other proper- 
ties in the area, even if in the abstract, Federal 
Emergency Management Agency (FEMA) regu- 
lations generally prohibiting livable space on 
ground level in a wave-runup hazard zone, and 
related county regulations, applied to all prop- 
erties in the area and suggested the need for a 
rezoning, where in reality the regulations only 
impacted the property for which the variance 
was sought and a few other vacant parcels 
because other homes in the area had been 
constructed before enactment of the regulations. 
West’s Ann.Cal.Gov.Code § 65906. 

Craik v. County of Santa Cruz, 96 Cal. 

Rptr.2d 538, 81 Cal.App.4th 880. 


County residential site and development 
standards ordinance (RSDSO) could reasonably 
be interpreted so that a variance-approval ex- 
ception for a residential structure of more than 
two stories was the specific exception to the 
general plan, while the outside-Urban-Ser- 
vices—Line “exception” was actually an exemp- 


tion from the burden of having to apply for a 
variance. 
Craik v. County of Santa Cruz, 96 Cal. 
Rptr.2d 538, 81 Cal.App.4th 880. 


504. —— Building or set-back lines. 


Cal.App. 6 Dist. 2000. County could con- 
sider Federal Emergency Management Agency 
(FEMA) regulations generally prohibiting liva- 
ble space on ground level in a wave-runup 
hazard zone, and related county regulations, 
when determining whether there were special 
circumstances applicable to a property for 
which the property owner sought setback, build- 
ing height, and building story variances for 
construction of a home adjacent to a beach. 
West's Ann.Cal.Gov.Code § 65906. 

Craik v. County of Santa Cruz, 96 Cal. 

Rptr.2d 538, 81 Cal.App.4th 880. 


There was a disparity between property for 
which setback, building height, and building 
story variances for construction of a home adja- 
cent to a beach were sought and other proper- 
ties in the area, even if in the abstract, Federal 
Emergency Management Agency (FEMA) regu- 
lations generally prohibiting livable space on 
ground level in a wave-runup hazard zone, and 
related county regulations, applied to all prop- 
erties in the area and suggested the need for a 
rezoning, where in reality the regulations only 
impacted the property for which the variance 
was sought and a few other vacant parcels 
because other homes in the area had been 
constructed before enactment of the regulations. 
West's Ann.Cal.Gov.Code § 65906. 

Craik v. County of Santa Cruz, 96 Cal. 

Rptr.2d 538, 81 Cal.App.4th 880. 


€=505. —— Amusements and restaurants. 


Cal.App. 2 Dist. 1989. Owner of adult en- 
tertainment establishment did not have funda- 
mental right to conditional use permit, making 
substantial evidence test, rather than indepen- 
dent judgment test, applicable in reviewing 
county board of supervisors’ denial of permit. 
West’s Ann.Cal.Gov.Code § 65901; U.S.C.A. 
Const.Amend. 1; West's Ann.Cal.C.C.P. 
8§ 1094.5, 1094.5(b). 

Smith v. County of Los Angeles, 259 Cal. 

Rptr. 231, 211 Cal.App.3d 188, review 
denied. 


County board of supervisors did not exceed 
its constitutional authority when it considered 
impact of adult entertainment establishment on 
land uses in cities outside of its boundaries, 
where establishment was located within coun- 
ty’s jurisdictional limits. West's Ann.Cal. Const. 
Arta lilher cm ere GHA Const Arts Opuclie 2y 

Smith v. County of Los Angeles, 259 Cal. 

Rptr. 231, 211 Cal.App.3d 188, review 
denied. 
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<=506. —— Automobile service in general. 


Cal.App. 1 Dist. 1957. In proceeding for 
zoning variance to permit construction and op- 
eration of service station on a lot located on 
corner of one of busiest intersections in city but 
zoned for multi-family residences although it 
was not adjoined by any single family residen- 
tial use or zone, city council did not abuse its 
discretion in permitting construction and opera- 
tion of a service station on the lot. 

Flagstad v. City of San Mateo, 318 P.2d 

825, 156 Cal.App.2d 138. 


507. Business or commercial uses in 


general. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


508. —— Churches, schools, clubs, and oth- 
er institutions. 


Cal.App. 1 Dist. 1971. Although a school 
district is a “local agency aggrieved’’ within 
meaning of statute that local agency aggrieved 
by application of zoning ordinance may appeal 
to a court of competent jurisdiction, a school 
district need not avail itself of such remedy, in 
view of statute authorizing a school district to 
render a city or county zoning ordinance inap- 
plicable. West’s Ann.Gov.Code, 88 53093, 
53094. 

City of Santa Clara v. Santa Clara Unified 

Sch Dis o 9m Calukptiemecl 22 Je Cale 
App.3d 152. 


Cal.App. 5 Dist. 1962. Existence of two 
churches in residential zone in which county 
zoning ordinance permitted churches, only if 
variance or use permit was first obtained, did 
not establish that denial of application for use 
permit to construct another church in district 
discriminated against applicant, in absence of 
evidence that existing churches were granted 
use permits under circumstances similar to 
those currently prevailing. 

Matthews v. Board of Sup’rs of Stanislaus 

County, 21 Cal.Rptr. 914, 203 Cal.App.2d 
800. 


Law Rev. 1962. Zoning for churches. 
13 Hastings L.J. 367. 


509-511. For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 

512. —— Multiple dwellings, lodgings, and 

trailer parks. 
N.D.Cal. 1970. Notwithstanding referen- 


dum rejection by electorate of city council's 
rezoning ordinance providing for a variance so 
as to permit plaintiffs to build a federally fund- 
ed, low and moderate income housing project, 
city had in all other respects accommodated the 
needs of its low income residents according to 


its legal responsibility, where, over and above 
its cooperation with plaintiffs, including favor- 
able action on their request for rezoning, and in 
addition to its planning commission and staff, 
city had appointed a citizens’ advisory commit- 
tee to study, investigate and recommend solu- 
tions to problem and had approved and ordered 
implementation of recommendations of its 
housing subcommittee. United States Housing 
Act of 1937, 8§ 15, 21(b), 42 U.S.C.A. 8§ 1415, 
1421(b). 
Southern Alameda Spanish Speaking Orga- 
nization v. City of Union City, 357 
F.Supp. 1188. 


Cal.App. 1 Dist. 1966. Where planning 
commission had power to grant variances when 
practical difficulty or unnecessary hardship ex- 
isted in application of zoning ordinance, and 
where landowner owned 20-acre parcel of land 
which far exceeded other lots in zone in area 
and which could not be subdivided, landowner 
personally contoured his land before zoning 
ordinance was passed and spent $3,500 for 
plans, commission did not exceed its jurisdic- 
tion in granting variance to allow landowner’s 
land, zoned for residential and light agricultural 
use, to be used as mobile home park. West's 
Ann.Gov.Code, § 65853, Stats.1955, p. 2973; 
Stats.1965, p. 4347. 

Allen v. Humboldt County Bd. of Sup’rs, 50 

Cal.Rptr. 444, 241 Cal.App.2d 158. 


Cal.App. 2 Dist. 1981. County board of su- 
pervisors could properly grant zoning variance 
to hotel so that motel would not be required to 
expand in compliance with zoning ordinance 
governing cottage-type hotels where there were 
extensive findings relating special circum- 
stances of hotel to privileges enjoyed by another 
hotel in area and it was not unreasonable to 
conclude that to limit all further development of 
hotel to cottages would destroy property's sce- 
nic beauty, would deny hotel, by reason of its 
special topographical and other circumstances, 
privileges enjoyed only by other comparable 
property in zone. West's Ann.Gov.Code, 
§ 65906. 

Miller v. Board of Supervisors, 176 Cal. 

Rptr. 136, 122 Cal.App.3d 539. 


County board of supervisors properly grant- 
ed zoning variance to hotel in order to allow 
hotel to expand, even though not in compliance 
with zoning ordinance requiring cottage-type 
hotels, where no special privilege would be 
created, in that hotel’s room density per acre 
would still be less than that of another neigh- 
boring hotel, new size of hotel would be roughly 
comparable to neighboring hotel and condition- 
al use permit imposed conditions on operations 
which were at least as onerous as conditions 
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applying to other hotel. 
§ 65906. 
Miller v. Board of Supervisors, 176 Cal. 
Rptr. 136, 122 Cal.App.3d 539. 


West's Ann.Gov.Code, 


Cal.App. 2 Dist. 1969. Variance and con- 
ditional use permit enabling property owner, 
which for many years had operated a cottage- 
type hotel as a nonconforming prezoning use, to 
construct an 88-foot addition to hotel building 
was improperly granted on grounds that restric- 
tion of expansion to more little cottages would 
cause special deprivation to owner, promote 
inefficiency and economic waste in proper uti- 
lization of property and unnecessarily destroy 
scenic values and that hotel was asset to com- 
munity. 

Hamilton v. Board of Sup’rs of Santa Bar- 

bara County, 75 Cal.Rptr. 106, 269 Cal. 
App.2d 64. 


513-518. For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 


(B) PROCEEDINGS AND DETERMINATION. 
531. In general. 


Library references 
C.J.S. Zoning and Land Planning § 249. 


Cal. 1980. Zoning amendments are ‘“‘legis- 
lative,’’ but administrative decisions, such as 
variance and use permits, are “‘adjudicative.” 

Arnel Development Co. v. City of Costa 

Mesa, 620 P.2d 565, 169 Cal.Rptr. 904, 
28 Cal.3d 511, transferred to 178 Cal. 
Rptr. 723, 126 Cal.App.3d 330. 


Legislative or adjudicative character of ad- 
ministrative land use decisions are not resolved 
on a case-by-case basis but by resort to generic 
rules that variances, use permits, subdivision 
maps, and similar proceedings are adjudicative 
even though such actions involve a substantial 
area. 

Arnel Development Co. v. City of Costa 

Mesa, 620 P.2d 565, 169 Cal.Rptr. 904, 
28 Cal.3d 511, transferred to 178 Cal. 
Rptr. 723, 126 Cal.App.3d 330. 


Cal.App. 1 Dist. 1987. Zoning and rezon- 
ing ordinances, and adoption of and amend- 
ments to general plans, are legislative actions 
subject to referendum, but approval of vari- 
ances, conditional use permits, and tentative 
subdivision maps, which involve application of 
preestablished standards and conditions to par- 
ticular land uses, involves an administrative or 
adjudicatory process which is not subject to 
referendum. 

W. W. Dean & Associates v. City of South 

San Francisco, 236 Cal.Rptr. 11, 190 Cal. 
App.3d 1368, review denied. 


Cal.App. 1 Dist. 1962. Enactment of zon- 
ing ordinance is purely legislative act and gov- 
ernmental function and is to be distinguished 
from granting or denial of variance, conditional 
use permit, or exception to use, all of which call 
for administrative action. 

Tandy v. City of Oakland, 25 Cal.Rptr. 429, 

208 Cal.App.2d 609. 


Cal.App. 2 Dist. 1951. Possibility that pro- 
cedure before city council for obtaining of reso- 
lution granting zoning variance lacks some of 
the formality observed by judicial tribunals 
would not deprive council's decision of its effec- 
tiveness. 

Bradbeer v. England, 232 P.2d 308, 104 

Cal.App.2d 704. 


Law Rev. 1982. The _ legislative-adjudica- 
tive distinction in California land use regula- 
tion: Suggested response to Arnel Development 
Co. v. City of Costa Mesa. Sara Reusch Levi- 
tan. 

34 Hastings L.J. 425. 


¢=532. Persons entitled to apply. 


Library references 
C.J.S. Zoning and Land Planning § 250. 


Cal.App. 2 Dist. 1958. Where record dis- 
closed that party seeking variance in zoning 
ordinance to enable him to erect church in 
residential zone had never acquired title to 
property covered by application but had entered 
into arrangement with owner by which he had 
agreed to purchase lot provided he was able to 
secure a variance for construction of church 
thereon, applicant was not the “owner” within 
purview of ordinance making ownership criteri- 
on of right to file petition for variance. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


€=533. Application. 


Library references 
C.J.S. Zoning and Land Planning § 251. 


Cal.App. 2 Dist. 1959. A written applica- 
tion for variance and exception from zoning 
ordinance was not deficient for failure to set 
forth sufficient facts showing that variance was 
“necessary for the preservation and enjoyment 
of a property right’, since such applications 
need not conform to nicety required of plead- 
ings in judicial proceedings, and such provi- 
sions are directory. 

Ames v. City of Pasadena, 334 P.2d 653, 

167 Cal.App.2d 510. 


Cal.App. 2 Dist. 1956. Provisions of ordi- 
nance with respect to furnishing information 
with application for a zoning variance of the 
applicant's ability and intention to proceed with 
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actual construction of the building within six 
months from date of the approval were directo- 
ry, where the furnishing of such information 
was not made a condition of the approval for 
the variance, so that one opposing the variance 
was not denied procedural due process and 
equal protection of the law for failure of appli- 
cant to comply therewith. 
Miller v. Planning Commission of City of 
Torrance, 292 P.2d 278, 138 Cal.App.2d 
598. 


Where exhibit denominated a ‘‘Plot Plan” 
was part of application for zoning variance for 
the erection of a mortuary and while not con- 
taining detailed plans and elevations such as 
would be shown on a blueprint did contain 
more information than its title would indicate, it 
was a substantial compliance with the proce- 
dure for obtaining a zoning variance. 

Miller v. Planning Commission of City of 

Torrance, 292 P.2d 278, 138 Cal.App.2d 
598. 


Where application for a zoning variance to 
erect a mortuary did not contain any informa- 
tion as to the applicant’s ability and intention to 
proceed with the actual construction as re- 
quired by the ordinance, such was not fatal to 
application, since the court would presume that 
the committee appointed by the commission to 
study and report on the matter developed suffi- 
cient information to satisfy the commission, in 
view of its favorable action in granting the 
variance. 

Miller v. Planning Commission of City of 

Torrance, 292 P.2d 278, 138 Cal.App.2d 
598. 


Cal.App. 4 Dist. 1961. An application for a 
zoning variance was sufficient to give city coun- 
cil jurisdiction thereover even if originally inad- 
equate due to lack of owners’ signatures, where 
signatures of owners were attached to the peti- 
tion and to the verification before final hearing 
thereon. 

Gordon v. City Council of City of Santa 

Ana, 10 Cal.Rptr. 776, 188 Cal.App.2d 
680. 


If granting of a variance was a condition 
precedent to culmination of a sale to which all 
owners agreed, a proceeding taken to effect the 
variance had to be considered beneficial to the 
mutual interest, and in absence of a showing 
that a co-owner objected in any manner to the 
proceedings, application for a variance would 
not be deemed deficient because of lack of his 
signature on application therefor. 

Gordon v. City Council of City of Santa 

Ana, 10 Cal.Rptr. 776, 188 Cal.App.2d 
680. 


An application for a zoning variance ac- 
cepted by a city planning commission which 


was authorized to prescribe form to be used in 
making variance applications would not be 
deemed insufficient because a site plan and 
specifications were not attached thereto as sug- 
gested in application form. 
Gordon v. City Council of City of Santa 
Ana, 10 Cal.Rptr. 776, 188 Cal.App.2d 
680. 


534. Notice. 


Library references 
C.J.S. Zoning and Land Planning § 252. 


Cal.App. 2 Dist. 1956. Publication of no- 
tice of time and place of hearing on requested 
exception from county zoning ordinance in 
newspaper of city located in County of Los 
Angeles was publication within county as re- 
quired by zoning ordinance. 

Steiger v. Board of Sup’rs of Los Angeles 

County, 300 P.2d 210, 143 Cal.App.2d 
soy 


Cal.App. 4 Dist. 1961. Notice of hearing 
for a zoning variance was not insufficient to 
confer jurisdiction on city council due to its 
description of only an inner triangle upon 
which certain facilities were to be constructed, 
rather than the whole of two parcels described 
in the application for the variance. West’s Ann. 
Gov.Code, § 65951; St.1957, p. 2011. 

Gordon v. City Council of City of Santa 

Ana, 10 Cal.Rptr. 776, 188 Cal.App.2d 
680. 


Cal.App. 4 Dist. 1959. | Where _ property 
owner and other owners of nearby property 
actually appeared at public hearing on question 
whether owner should be granted zone vari- 
ance, owner could not question sufficiency of 
notice of the hearing. 

Phil Anthony Homes, Inc. v. City of Ana- 

heim, 346 P.2d 231, 175 Cal.App.2d 268. 


Cal.App. 5 Dist. 1983. Granting variance 
is administrative or quasi-judicial matter and as 
such requires, at minimum, due notice and fair 
hearing. U.S.C.A. Const.Amend. 14. 

Drum vy. Fresno County Dept. of Public 

Works, 192 Cal.Rptr. 782, 144 Cal.App.3d 
MTT As 


Notice of hearing on variance must be ade- 
quate in light of purpose to be served. West's 
Ann.Cal. Gov.Code §§ 65901, 65905; U.S.C.A. 
Const.Amends. 5, 14. 

Drum v. Fresno County Dept. of Public 

Works, 192 Cal.Rptr. 782, 144 Cal.App.3d 
lakes 


Notice of hearing:on variance, which gave 
neighbors notice that variance was being sought 
to build garage to ‘‘provide shelter and security 
for vehicles now parked on driveway,’ was 
insufficient to apprise neighbors that property 
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interests would in fact be affected by two-story 
dwelling/garage unit and thus did not meet 
statutory or due process notice requirements. 
West's Ann.Cal. Gov.Code §§ 65901, 65905; 
U.S.C.A. Const.Amends. 5, 14. 
Drum v. Fresno County Dept. of Public 
Works, 192 Cal.Rptr. 782, 144 Cal.App.3d 
ieee 


Atty.Gen. 1962. Gov.Code, § 65951, as 
amended in 1961, no longer makes it mandato- 
ry that counties and general law cities give 
notice of and hold hearings in connection with 
matters dealing with granting, denying, modify- 
ing, or revoking of various exceptions to zoning, 
but under amended provisions of said section, 
ordinance or charter provisions of county, or 
ordinance of general law city, control necessity 
of holding a hearing and giving notice thereof, 
but if such hearing is so required, notice of 
hearing shall be given in manner prescribed in 
West's Ann.Gov.Code, § 65951. 

61-208, 39 Op.Atty.Gen. 58. 


Atty.Gen. 1960. Statute providing that lo- 
cal authority shall give notice of hearing on 
application for variance, exception, etc., to zon- 
ing ordinance is mandatory, and a hearing is 
required in all cases of application for excep- 
tions or modification of exceptions to zoning 
ordinances, notwithstanding provision that pro- 
cedure for administering notices shall be gov- 
erned by the conditions of local ordinance. 
West's Ann.Const. art. 11, 8§ 6, 8, 11; West’s 
Ann.Gov.Code, 8§ 14, 65800, 65853, 65896, 
65954. 

60-86, 36 Op.Atty.Gen. 95. 


Atty.Gen. 1960. Statute providing that lo- 
cal authorities shall give notice of hearing on 
application for variance, exception, etc., to 
zoning ordinance applies to chartered munici- 
palities as well as general law municipalities, 
notwithstanding provision that procedure for 
administering notice shall be governed by the 
conditions of a local ordinance. West's Ann. 
Const. art. 11, §§ 6, 8, 11; West’s Ann.Gov. 
Code, §§ 65800, 65853, 65896, 65951. 

60-86, 36 Op.Atty.Gen. 95. 


Atty.Gen. 1960. Statute providing that lo- 
cal authorities shall give notice of hearing on 
application for variance, exception, etc., to zon- 
ing ordinance by publication in a newspaper of 
general circulation and posting said notice in 
conspicuous places close to the property, or by 
notice through the United States mails requires 
either (1) publication and posting or (2) use of 
the mails, as separate and distinct methods of 
notification. West’s Ann.Gov.Code, § 65951. 

60-86, 36 Op.Atty.Gen. 95. 


€=535. Evidence in general. 


Library references 
C.J.S. Zoning and Land Planning § 255. 


Cal.App. 2 Dist. 1960. City council in act- 
ing upon application for zoning ordinance vari- 
ance could properly take into account in arriv- 
ing at its decision evidence received through an 
independent view of the property and its envi- 
rons. 

City of San Marino v. Roman Catholic 

Archbishop of Los Angeles, 4 Cal.Rptr. 
547, 180 Cal.App.2d 657, certiorari de- 
Medur cl o.Cta2 72.5304 US 909 NES 
L.Ed.2d 224. 


536. Presumptions and burden of proof. 


Library references 
C.J.S. Zoning and Land Planning § 255. 


Cal. 1974. Party seeking variance must 
shoulder burden of demonstrating before zoning 
agency that subject property satisfies require- 
ments therefor; thus neither administrative 
agency nor a reviewing court may assume with- 
out evidentiary basis that the character of 
neighboring property is different from that of 
the land for which the variance is sought. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 522 P.2d 12, 113 
Cal.Rptr. 836, 11 Cal.3d 506. 


Cal.App. 1 Dist. 1986. Developer seeking 
variance from height restrictions of zoning ordi- 
nance had burden of showing that excessive 
height of proposed project was necessary to 
permit owners of property to enjoy privileges 
enjoyed by other property in vicinity. West's 
Ann.Cal.Gov.Code § 65906. 

Orinda Assn v. Board of Supervisors, 227 

Cal.Rptr. 688, 182 Cal.App.3d 1145. 


Cal.App. 1 Dist. 1981. Essential require- 
ment of variance is showing that strict enforce- 
ment of zoning limitation would cause unneces- 
sary hardship; burden of showing hardship is 
on applicant. 

PMI Mortgage Ins. Co. v. City of Pacific 

Grove, 179 Cal.Rptr. 185, 128 Cal.App.3d 
724. 


Cal.App. 4 Dist. 1959. The burden of 
showing hardship is on applicant for zoning 
variance. 

Tustin Heights Ass’n v. Board of Sup’rs of 

Orange County, 339 P.2d 914, 170 Cal. 
App.2d 619. 


537. Weight and sufficiency of evidence. 


Library references 
C.J.S. Zoning and Land Planning § 256. 
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337.1. —— In general 


CalApp.1 Dist 1981. Sebseote!l oi 
Gence is required ip support erent or denial of 
Vatienoc=: dGewiel of vweriemce BK aot matter of 
ee ci a med bri tage cpa h 
regularity. We Am C_CP- 


Cal App. 1 Dist. 1966. Each of the condi 
ions provided for m section af Cay of San 
Francisco Charter releims to zonines veriances 
pe code PrOWIsion Telsiing to variances must be 
supported by subsiantiz!l evidence presented wp 
the Board of Permit Appeals of the City and 
Coumiy of Sen Fremcisco © warrant the sreni- 
ims of the variance = property owner. 

Cow Hollow iene Cinb v_. DiBene. 

Roar 610, 245 Cal App 26 168. 


33 Cal 


338. —— Architecuerel or siecnmal de 
sims. 

Cal App. 1 Dist. 1986. Findimes of County 
Board of Supervisors regarding desirable pro- 
jeGit desea, amenities, benciis community, 
and allesed Superioniiy of proposed project de- 
Sigm to ones developed im conformity with zon- 

ins regulations, without efiimmative showings. 
supported by facts, that subject property Gf 
fered substantially im relevant aspects from oth- 
a parcels m applicable zone. Gd not meet 
levislaiive requirements for heishi variance, and 


thas, heich: variance srenied by Board wes 
prohibited speciel privilese. West's Ann Cal. 


Gov Code S$ 65850, 65860, 63°06. 
Orimda Assn v. Board of Supervisors, 227 
Cal Rpt. 688, 182 Cal App 3d 1145. 
CalApp.1 Dist. 1981. Sebstental ot 


Gence supported city council and planning com- 
mission’s denial of zone variance m permit 


split of landowners’ contisvous lots into two 
PMI Morzease Ins. Co. v_ City of Pacific 
Grove, 179 Cal Rpiz_ 185, 128 Cal App 3d 
724. 
339. —— Particular uses 


N_D.Cal. 1970. Evidence failed to estab 
lish that referendum rejection by electorate of 
city council's rezoning ordinance providing for 
@ Variance so as o> pert planed: to build 2 
housing arias — to a decent hous- 

i ini i t to low income 


tion. United States Housing Act of 1937, §§ 15, 
21(b), 42 USCA § 1415, 14210). 

Southern Alameda Spanish Speaking Orga- 

nizaiion v. City of Union City, 357 


F_Supp. 1183. 


Cal App. 1 Dist. 1963. Evidence supported 
actions of board of zoning adjustment of county 
and board of supervisors of county granting 
variance under zoning ordinance to permit use 
of strip of property im residential subdivision as 
drivewey to rest home on land adjoming subdi- 
vision. West's cara Code, §§ 65853, 65896. 

Alcan Pac. Co., 35 Cal Rpt. 
34, 222 Cal App.2d 626. 


Cal App. 1 Dist. 1957. In proceeding on 
application to set aside action of San Mateo city 
council in grantine variance to allow construc- 
ton of offee buildmg on property zoned for 
multiple fmily residential units, evidence show- 
priced or more expensive units because of avail- 
ability of more attractive locations, that it was 
adjacent to city shopping center and was only 
remzining property in immediate vicinity ade- 
quate for commercial purposes, and that it 
could net be developed under present zoning 
supported action of council in granting vari- 
ance. 

Jackson v. City of San Mateo, 307 P_2d 451, 

148 Cal App 2d 067. 


Cal App. 2 Dist. 1989. Substantial evi- 
Gence supported decision of county board of 
supervisors denying conditional use permit for 
aduk entertainment establishment; evidence in- 
dicated that establishment was not sufficiently 
buffered from adjacent mobile home park, that 
iS exterior appearance was inconsistent with 
that of other commercial structures in area, and 
that its location required students to pass by on 
regular besis. Wests Ann.Cal.Gov.Code 
§ 65901. 

Smith v. County of Los Angeles, 259 Cal. 

Rptr. 231, 211 CalApp.3d 188, review 
denied. 


Cal App. 2 Dist. 1956. Evidence sustained 
action of city council in granting application for 
@ zoning variance for the purpose of a mortuary 
where the subject property was not suitable for 
2 retail commercial business and there was a 
mortuary just across the street and there was a 
need for a second such business in the city. 

Miller v. Planning Commission of City of 

a a 292 P.2d 278, 138 Cal App.2d 
598. 


Cal_App. 5 Dist. 1962. Decision of county 
authorities denying application for variance or 
use ch Sa to build church in residential district 

and judsment denying petition for writ of man- 
date to compel issuance of permit were sup- 
ported by substantial evidence, particularly evi- 
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dence as to increased traffic hazards, and fact 
that other reasonable minds might differ would 
not justify reversal of judgment. 
Matthews v. Board of Sup'rs of Stanislaus 
County, 21 Cal.Rptr. 914, 203 Cal.App.2d 
800. 


540. —— Automobile service, garages, and 
parking lots. 

For other cases see earlier editions of this 

digest, the Decennial Digests, and WESTLAW. 


541. Hearing. 


Library references 
C.J.S. Zoning and Land Planning § 253. 


Cal.App. 1 Dist. 1957. Witnesses at a hear- 
ing before city council on application for zoning 
variance need not be sworn and although proce- 
dure before council might lack formality ob- 
served by judicial tribunals, its decision is none- 
theless vital and effective. 

Flagstad v. City of San Mateo, 318 P.2d 

825, 156 Cal.App.2d 138. 


In passing on an application for zoning 
variance, city planning commission did not act 
improperly in making a personal investigation 
to inform themselves of the facts. 

Flagstad v. City of San Mateo, 318 P.2d 

825, 156 Cal.App.2d 138. 


Cal.App. 1 Dist. 1957. Where San Mateo 
zoning ordinance required only a full investiga- 
tion and public hearing on application for vari- 
ance, there who no requirement that witnesses 
be sworn. 

Jackson v. City of San Mateo, 307 P.2d 451, 

148 Cal.App.2d 667. 


Cal.App. 2 Dist. 1976. Resolution adopted 
by the Coastal Zone Conservation Commission, 
stating its intent that all appeals from a regional 
commission on a claim of exemption be filed 
within ten working days, was not an amend- 
ment to the administrative code so as to require 
a public hearing, where the resolution was 
expressly intended to be a clarification of intent, 
not a change. West’s Ann.Public Resources 
Code, §§ 27240(d), 27404, 27420(c). 

Marina Village v. California Coastal Zone 

Conservation Com., 132 Cal.Rptr. 120, 61 
Cal.App.3d 388. 


Amendment made to the administrative 
code by the Coastal Zone Conservation Com- 
mission so as to provide that all appeals from a 
regional commission on a claim of exemption 
be filed within ten working days did not indi- 
cate an intent to change or alter a regulation so 
as to require a hearing, albeit that a change or 
alteration is ordinarily the presumption when 
an amendment is made to a statute or regula- 
tion, where the legislative intent that ten work- 
ing days be the time period for filing an appeal 


was both express and acted upon by the Com- 
mission substantially prior to the amendment 
that conformed the regulation to the express 
legislative intent. West's Ann.Public Resources 
Code, 8§ 27240(d), 27404, 27420(c). 
Marina Village v. California Coastal Zone 
Conservation Com., 132 Cal.Rptr. 120, 61 
Cal.App.3d 388. 


Cal.App. 4 Dist. 1961. That a planning 
commission which gave notice of a hearing, and 
conducted a hearing, acted on an inadequate 
application for a variance, did not detract from 
its jurisdiction. 

Gordon v. City Council of City of Santa 

Ana, 10 Cal.Rptr. 776, 188 Cal.App.2d 
680. 


Cal.App. 5 Dist. 1983. Granting variance 
is administrative or quasi-judicial matter and as 
such requires, at minimum, due notice and fair 
hearing. U.S.C.A. Const.Amend. 14. 

Drum v. Fresno County Dept. of Public 

Works, 192 Cal.Rptr. 782, 144 Cal.App.3d 
HUT 


Atty.Gen. 1962. | West’s Ann.Gov.Code, 
§ 65951, as amended in 1961, no longer makes 
it mandatory that counties and general law 
cities give notice of and hold hearing in connec- 
tion with matters dealing with granting, deny- 
ing, modifying, or revoking if various exceptions 
to zoning, but under amended provisions of said 
section, ordinance or charter provisions of 
county, or ordinance of general law city, control 
necessity of holding a hearing and giving notice 
thereof, but if such hearing is so required, 
notice of hearing shall be given in manner 
prescribed in West’s Ann.Gov.Code, § 65951. 

61-208, 39 Op.Atty.Gen. 58. 


542. Determination. 


Library references 
C.J.S. Zoning and Land Planning § 257. 


542.1. —— In general. 


Cal.App. 1 Dist. 1990. Grant of land-use 
permit or variance is adjudicatory act, rather 
than legislative one. 

Land Waste Management v. Contra Costa 

County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Cal.App. 2 Dist. 1968. Motion made and 
adopted by Los Angeles board of zoning ap- 
peals, directing secretary to prepare findings 
granting appeal from denial of variance, was 
not effective grant of variance where there were 
no written findings as required by charter. 
St.1957, p. 4676. 

Moss v. Board of Zoning Adjustment of City 

of Los Angeles, 68 Cal.Rptr. 320, 262 
Cal.App.2d 1. 
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543. —— Vote of members of board, and 
bias or disqualification. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


¢=544. Findings and reasons for decision. 


Library references 
C.J.S. Zoning and Land Planning § 258. 


Cal. 1974. An administrative grant of a 
variance must be accompanied by administra- 
tive findings. West's Ann.Code  Civ.Proc. 
§§ 1094.5, 1094.5(b, c); West’s Ann.Gov.Code, 
§ 65901. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 522 P.2d 12, 113 
Cal.Rptr. 836, 11 Cal.3d 506. 


Planning commission’s summary of ‘‘factu- 
al data,’ which focused almost exclusively on 
qualities of property for which variance was 
sought, did not include facts sufficient to satisfy 
statutory variance requirements. West's Ann. 
Gov.Code, § 65906. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 522 P.2d 12, 113 
Cal.Rptr. 836, 11 Cal.3d 506. 


Cal. 1967. The San Francisco board of 
permit appeals must expressly state its findings 
and set forth the relevant supportive facts in 
variance cases so that it is not presumed that its 
rulings rest upon the necessary findings and 
that such findings are supported by substantial 
evidence. 

Broadway, Laguna, Vallejo Ass’n v. Board 

of Permit Appeals of City and County of 
San Francisco, 427 P.2d! 81/0; 59 Gal. 
Rptr. 146, 66 Cal.2d 767. 


Cal.App. 1 Dist. 1968. City code sections 
governing written findings of fact to be made if 
city council’s determination to grant or refuse 
exception to use differs from planning commis- 
sion’s recommendation required city council to 
make finding specifically enumerating factors 
affecting property involved in addition to plan- 
ning commission's findings. 

Robison v. City of Oakland, 74 Cal.Rptr. 17, 

268 Cal.App.2d 269. — 


Where city council's determination to grant 
exception to use varied from planning commis- 
sion’s recommendation but council failed to 
make finding specifically enumerating those fac- 
tors affecting the property involved in addition 
to findings made by planning commission as 
required by city ordinance, city council’s act of 
granting exception to use was invalid. 

Robison v. City of Oakland, 74 Cal.Rptr. 17, 

268 Cal.App.2d 269. 


Cal.App. 2 Dist. 1984. The granting of a 
variance to an existing zoning ordinance is an 
administrative or adjudicative act which re- 


quires specific findings of fact, and is reviewa- 
ble by administrative mandamus. West's Ann. 
Cal@i@Pys) T094i 
Cormier v. County of San Luis Obispo, 207 
Cal.Rptr. 880, 161 Cal.App.3d 850. 


Cal.App. 2 Dist. 1981. Findings of county 
board of supervisors were sufficient to show 
that there were special circumstances applica- 
ble to hotel property, by reason of which strict 
application of zoning ordinance governing cot- 
tage-type hotels, would deprive hotel of privi- 
leges enjoyed by other hotels in zoning classifi- 
cation, since hotel was not designed as cottage 
hotel and hotel grounds had been landscaped in 
such a way that its expensive lawns, shrubberies 
and mature trees would be detrimentally affect- 
ed by requiring all expansion to be in compli- 
ance with cottage zoning requirements. West's 
Ann.Gov.Code, § 65906. 

Miller v. Board of Supervisors, 176 Cal. 

Rptr. 136, 122 Cal.App.3d 539. 


Cal.App. 2 Dist. 1968. Under Los Angeles 
charter, before zoning administrator may grant 
variance he must determine existence of those 
facts essential to making of four findings re- 
quired by charter and then make explicit writ- 
ten findings of fact, and board of adjustment 
can do no less. St.1957, p. 4676. 

Moss v. Board of Zoning Adjustment of City 

of Los Angeles, 68 Cal.Rptr. 320, 262 
Cal.App.2d 1. 


Board of zoning adjustment could not dele- 

gate its authority to make findings to secretary. 

Moss v. Board of Zoning Adjustment of City 

of Los Angeles, 68 Cal.Rptr. 320, 262 
Cal.App.2d 1. 


Cal.App. 6 Dist. 2000. A local govern- 
ment’s findings regarding the granting of a 
zoning variance need not be stated with judicial 
formality, nor expose every minutia; the find- 
ings must simply expose the mode of analysis. 

Craik v. County of Santa Cruz, 96 Cal. 

Rptr.2d 538, 81 Cal.App.4th 880. 


€=545. Minutes and records. 


Library references 


C.J.S. Zoning and Land Planning §§ 259, 
261 


e546. Effect of determination. 


Library references 
C.J.S. Zoning and Land Planning § 262. 


Cal.App. 2 Dist. 1959. The granting of var- 
iance and exception from zoning ordinance per- 
mitting resident to construct a swimming pool, 
etc., did not operate.to give such resident any 
right which was not theretofore vested in her, 
but merely removed certain restrictions im- 
posed by zoning ordinance, and exception did 
not restrict neighbors or those they purported to 
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represent in use of their property, and they had 
no vested right in maintenance of the restric- 
tions. 
Ames v. City of Pasadena, 334 P.2d 653, 
167 Cal.App.2d 510. 


Cal.App. 2 Dist. 1955. To insure the validi- 
ty of zoning plan for an entire municipality, the 
legislative body must vest in some subordinate 
body power to grant variances in appropriate 
cases, and consequently exceptions granted to 
property owner from zoning ordinance by such 
a subordinate body do not subject the property 
owner to liability to abutting property owners 
for obtaining such an exception. 

Triangle Ranch, Inc. v. Union Oil Co. of 

California, 287 P.2d 537, 135 Cal.App.2d 
428. 


Cal.App. 2 Dist. 1955. A variance for the 
use of property in a particular manner is not 
personal to the owner at the time of the grant, 
but is available to any subsequent owner, until it 
expires according to its terms or is effectively 
revoked, and this is true even though the origi- 
nal owner did not act on it. 

Cohn v. County Bd. of Sup’rs of Los Ange- 

les County, 286 P.2d 836, 135 Cal.App.2d 
180. 


Cal.App. 2 Dist. 1953. Even if application 
of operator of slaughterhouse and packing plant 
for permission to make alterations ordered by 
the State Department of Agriculture was one for 
an exception from the county zoning ordinance, 
although not for enlargement of an existing 
right, granting of the application constituted a 
determination by the county regional planning 
commission that the alterations were necessary 
for the preservation of the substantial property 
right of the operator and would not be material- 
ly detrimental to the public welfare or property 
of others in the vicinity. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


Cal.App. 5 Dist. 1983. Variance granted 
without mandated reasonably adequate notice 
cannot be construed as granting privilege be- 
yond that of which notice was given. West's 
Ann.Cal.Gov.Code §§ 14, 65901, 65905; 
U.S.C.A. Const.Amends. 5, 14. 

Drum v. Fresno County Dept. of Public 

Works, 192 Cal.Rptr. 782, 144 Cal.App.3d 
PLE. 


¢=547. Rehearing or reconsideration; new ap- 
plication. 


Library references 
C.J.S. Zoning and Land Planning 8§ 260, 
263. 


Cal.App. 2 Dist. 1956. Fact that prior ap- 
plication for an exception from county zoning 
ordinance has been denied does not prevent 


granting of new application under changed con- 
ditions and circumstances. 
Steiger v. Board of Sup’rs of Los Angeles 
County, 300 P.2d 210, 143 Cal.App.2d 
S52) 


548. Administrative review. 


Library references 
C.J.S. Zoning and Land Planning § 264. 


Cal.App. 1 Dist. 1966. While Board of Per- 
mit Appeals of the City and County of San 
Francisco is vested with broad discretionary 
power in its appellate jurisdiction relating to 
permit and licensing matters, in determining 
appeals relating to zoning variances the Board’s 
power is governed by charter and ordinance 
provision relating to appeals from determina- 
tion of zoning administrator rather than charter 
provision relating to appeals by applicant for a 
permit or license. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Discretionary power generally vested in 
Board of Permit Appeals of the City and County 
of San Francisco in passing on matters submit- 
ted to it for decision was not intended to apply 
to Board in its role of determining appeals 
relating to zoning variances because of detailed 
provisions contained in municipal code relating 
to procedure to be followed by Board in deter- 
mining variance appeals. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Board of Permit Appeals of the City and 
County of San Francisco in hearing appeals 
from the zoning administrator’s decisions relat- 
ing to the granting or denying of a variance is 
entitled to exercise its own independent judg- 
ment, but in so doing can only grant a variance 
if it finds that the conditions specified are satis- 
fied. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Cal.App. 2 Dist. 1989. County board of su- 
pervisors was not required to hold public hear- 
ing in reviewing planning commission decision 
denying conditional use permit for adult enter- 
tainment establishment. 

Smith v. County of Los Angeles, 259 Cal. 

Rptr. 231, 211 Cal.App.3d 188, review 
denied. 


Cal.App. 2 Dist. 1968. Under Los Angeles 
charter, before zoning administrator may grant 
variance he must determine existence of those 
facts essential to making of four findings re- 
quired by charter and then make explicit writ- 
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ten findings of fact, and board of adjustment 
can do no less. St.1957, p. 4676. 
Moss v. Board of Zoning Adjustment of City 
of Los Angeles, 68 Cal.Rptr. 320, 262 
Cal.App.2d 1. 


Cal.App. 2 Dist. 1961. Section of zoning 
ordinance providing that city council shall an- 
nounce decision by resolution not more than 30 
days following closing of hearing is directory 
and not mandatory, and therefore council did 
not lose jurisdiction of appeal from decision of 
planning commission granting zoning variance 
merely because council’s decision was not an- 
nounced within 30-day period, and council's 
resolution denying variance was not void be- 
cause made after 30-day period. 

Anderson v. Pittenger, 17 Cal.Rptr. 54, 197 

Cal.App.2d 188. 


Tie vote by city council on appeal from 
decision of planning commission granting zon- 
ing variance was no action and was not affir- 
mance of commission's decision. 

Anderson v. Pittenger, 17 Cal.Rptr. 54, 197 

Cal.App.2d 188. 


Cal.App. 2 Dist. 1959. The affirmance by 
board of city directors of action of zoning com- 
mittee in granting a variance and exception 
from zoning ordinance to permit construction 
of a swimming pool, etc., was not invalid on 
ground that board failed to make required find- 
ing where aside from fact that ordinance did 
not require board to make findings the board 
and the committee made findings to effect that 
all of conditions prescribed by ordinance as 
prerequisite to granting of variance and excep- 
tion had been met. 

Ames v. City of Pasadena, 334 P.2d 653, 

167 Cal.App.2d 510. 


An express finding by board of city di- 
rectors in affirming action of zoning committee 
in granting variance and exception from zoning 
ordinance that “‘in order to carry out the gener- 
al purpose and intent of zoning plan and code 
of the City of Pasadena, the said decision of the 
zoning committee hereby is sustained’’ was tan- 
tamount to a finding that variance granted was 
not in conflict with general purpose and intent 
of zoning plan and code as required by ordi- 
nance as a prerequisite to grant of variance and 
exception. 

Ames v. City of Pasadena, 334 P.2d 653, 

167 Cal.App.2d 510. 


The affirmance by board of city directors of 
action of zoning committee in granting variance 
and exception was not invalid for failure to find 
that variance was necessary ‘‘to prevent unrea- 
sonable property loss or unnecessary hardship”’ 
where such finding was implicit in the one to 
effect that “such variance and exception are 


necessary for the preservation and enjoyment of 
a property right”. 
Ames v. City of Pasadena, 334 P.2d 653, 
167 Cal.App.2d 510. 


The determination of board of city directors 
that its action in affirming action of zoning 
committee in granting a variance and exception 
from zoning ordinance was necessary “‘in order 
to carry out the general purpose and intent of 
the zoning plan and code of the City of Pasa- 
dena” necessarily implied a finding that all of 
requirements thereof had been complied with. 

Ames v. City of Pasadena, 334 P.2d 653, 

167 Cal.App.2d 510. 


The findings of board of city directors in 
affirming decision of zoning committee granting 
a variance and exception from zoning ordi- 
nance were not insufficient because they were 
in language of ordinance and did not set forth 
probative facts upon which they were based, 
where there was nothing in ordinance to sug- 
gest that board or zoning committee was re- 
quired to do more than find the ultimate facts 
prescribed by the ordinance as a condition to 
granting of a variance or exception. 

Ames v. City of Pasadena, 334 P.2d 653, 

167 Cal.App.2d 510. 


Cal.App. 2 Dist. 1956. County zoning ordi- 
nance providing for granting of exceptions un- 
der certain circumstances, gave Board of Su- 
pervisors, on appeal, power to proceed and 
require transcript of testimony of proceedings 
before the County Regional Planning Commis- 
sion and all other evidence upon which Plan- 
ning Commission made its decision and, upon 
receipt thereof, to take such action as, in its 
opinion, may be indicated by the evidence. 

Steiger v. Board of Sup’rs of Los Angeles 

County, 300 P.2d 210, 143 Cal.App.2d 
Sie, 


Cal.App. 5 Dist. 1968. If variance applica- 
tion is arbitrarily denied by planning commis- 
sion or if it is denied because there is an honest 
dispute as to whether essential facts required to 
grant the variance exist, the property owner 
may appeal to the legislative body for a deci- 
sion. 

Richter v. Board of Sup’rs of Sacramento 

County, 66 Cal.Rptr. 52, 259 Cal.App.2d 
99) 
549. Duration and revocation. 


Library references 


C.J.S. Zoning and Land Planning §§ 260, 
262. 


Cal. 1954. A regional planning commis- 
sion’s revocation of automatic exception from 
restrictions of county rezoning ordinance, as 
authorized thereby on findings, after public 
hearing on notice, that excepted non-conform- 
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ing use is being so exercised as to be detrimen- 
tal to public health or safety or constitute a 
nuisance, cannot be held unconstitutional, as 
revocation of right to continue a previously 
existing lawful business because of such finding 
would be legitimate exercise of police power. 
Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


A regional planning commission, autho- 
rized by county rezoning ordinance to revoke 
automatic exceptions of existing uses from zon- 
ing restrictions for specified reasons was a local 
board exercising quasi-judicial powers under 
ordinance in determining facts in case of parties 
opposing commission's proposed revocation of 
automatic exception of their use of leased prop- 
erty in light manufacturing zone for operation 
of cement batching plant. 

Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


Voluntary appearance by lessor of land, on 
which lessees erected and operated cement 
batching plant, at hearing before regional plan- 
ning commission on question of revoking les- 
sees’ automatic exception from restrictions of 
county rezoning ordinance eliminated any cause 
for complaint by lessees of failure to give lessor 
notice of hearing as required by ordinance regu- 
lations. 

Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


Cal.App. 1 Dist. 1974. A variance is not 
entitled to greater protection than a vested 
property right and it may also be revoked for 
good cause. West's Ann.Gov.Code, §§ 810.6, 
815.2(b), 815.6, 818.4, 820.2, 821.2. 

O'Hagan v. Board of Zoning Adjustment, 

113 Cal.Rptr. 501, 38 Cal.App.3d 722. 


Cal.App. 2 Dist. 1953. Every application 
for permission to make alterations to property 
subject to county zoning ordinance does not 
constitute a surrender of the existing exception 
to the ordinance or a petition for a new one. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569. 


Cal.App. 2 Dist. 1951. Where three of five 
members of city council were disqualified to 
vote on ordinance and resolution revoking tem- 
porary zoning variances because they were bi- 
ased and prejudiced and had determined in 
advance of hearings and presentation of evi- 
dence to vote for revocation or because they 
had not heard the evidence presented to council 
and one of two remaining members voted 
against ordinance and resolution, such ordi- 
nance and resolution were adopted arbitrarily 
and capriciously without affording grantee of 
variances a fair and impartial judgment upon 
the evidence presented and hence grantee was 
entitled to a trial de novo in certiorari and 


mandamus proceedings to review such action of 
city council. St.1883, p. 93, § 859 (West's 
Ann.Gov.Code, §§ 36810, 36811). 
Saks & Co. v. City of Beverly Hills, 237 
P.2d 32, 107 Cal.App.2d 260. 


Where three of five members of city council 
were disqualified to vote on resolution and 
ordinance revoking temporary zoning variances 
either because they were biased and prejudiced 
and had determined in advance of hearings and 
presentation of evidence to vote for revocation 
or had not heard the evidence presented to 
council, resolution and ordinance were adopted 
without a “‘public hearing’’, as provided in ordi- 
nances granting the variances and reserving 
right to revoke them after regular public hear- 
ings, and hence such resolution and ordinance 
revoking zoning variances were properly held 
invalid. St.1883, p. 93, § 859 (West’s Ann.Gov. 
Code, §§ 36810, 36811). 

Saks & Co. v. City of Beverly Hills, 237 

P.2d 32, 107 Cal.App.2d 260. 


In certiorari and mandamus proceeding to 
review action of city council in revoking tempo- 
rary zoning variances permitting use of lots in 
residential zone for parking automobiles in con- 
nection with adjacent commercial property, evi- 
dence sustained trial court’s findings that per- 
mitting such use of the lots in question was 
indispensable to the public welfare and that 
prohibiting such use could not promote the 
public peace, health, safety or general welfare. 

Saks & Co. v. City of Beverly Hills, 237 

P.2d 32, 107 Cal.App.2d 260. 


In certiorari and mandamus proceeding to 
review action of city council in revoking tempo- 
rary zoning variances permitting use of lots in 
residential zone for parking automobiles in con- 
nection with adjacent commercial property, 
view of the area by trial judge constituted inde- 
pendent evidence which could be considered by 
the trier of facts in arriving at his conclusion 
and constituted substantial evidence in support 
of his findings consonant therewith. 

Saks & Co. v. City of Beverly Hills, 237 

P.2d 32, 107 Cal.App.2d 260. 


An ordinance adopted by electors of sixth 
class city at special election revoking all zoning 
variances and prohibiting the granting of future 
variances was void in absence of hearings pur- 
suant to requirements of zoning law that notice 
be given and hearings held as to possible effect 
of proposed ordinance upon property rights. 
West’s Ann.Gov.Code, § 38690 et seq. 

Saks & Co. v. City of Beverly Hills, 237 

P.2d 32, 107 Cal.App.2d 260. 


Cal.App. 5 Dist. 1983. Subsection of coun- 
ty code providing, in part, that “The Commis- 
sion may revoke any variance for noncompli- 
ance with the conditions set forth in granting 
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said variance after notice and hearing’ did not 
impose exhaustion of administrative remedies 
rule where there was no condition imposed in 
variance and issue concerned procedure to be 
taken when notice to nearby property owners 
did not adequately apprise them of improve- 
ment to be built. 
Drum v. Fresno County Dept. of Public 
Works, 192 Cal.Rptr. 782, 144 Cal.App.3d 
Te 


X. JUDICIAL REVIEW OR RELIEF. 
(A) IN GENERAL. 


¢=561. Review in general. 


Library references 
C.J.S. Zoning and Land Planning § 265. 


N.D.Cal. 1982. Ordinances regulating the 
use of land may be attacked as enacted or as 
applied; in an “‘as applied’ challenge, ordi- 
nance which might be inoffensive on its face is 
claimed to have been applied by public officials 
to a particular parcel in such a way as to 
produce unconstitutional result. 

Kinzli v. City of Santa Cruz, 539 F.Supp. 

887. 


Cal.App. 1 Dist. 1971. Individual claiming 
that administrative agency such as zoning board 
of adjustment has exercised police power of city 
beyond its constitutional limits has adequate 
remedy by way of review statute. West's Ann. 
Code Civ.Proc. § 1094.5. 

O’Hagen v. Board of Zoning Adjustment, 96 

Cal.Rptr. 484, 19 Cal.App.3d 151. 


Cal.App. 2 Dist. 1982. Doctrine of separa- 
tion of powers entrusts to administrative bodies 
rather than to courts determinations concerning 
what kind of building should be erected, where 
there are competing interests, including proper- 
ty owner groups, on each side of controversy, 
and administrative bodies are permitted to 
make these determinations provided that sub- 
stantial evidence supports administrative deci- 
sion and opportunity for fair hearing is afforded 
to interested parties. West's Ann.Pub.Res.Code 
§ 21168. . 

Markley v. City Council, 182 Cal.Rptr. 659, 

131 Cal.App.3d 656. 


Cal.App. 4 Dist. 2000. Judicial review of 
the grant of a conditional use permit must be in 
accordance with statute governing administra- 
tive mandamus proceedings. West’s Ann.Cal. 
CC Ras 094 as 

Cadiz Land Co., Inc. v. Rail Cycle, L.P., 99 

Cal.Rptr.2d 378, 83 Cal.App.4th 74. 


Determination of whether granting a condi- 
tional use permit (CUP) substantially affects a 
fundamental vested right, so that trial court in 
reviewing that action is required to make an 


independent judgment on the record, is made 
on a case-by-case basis. West’s Ann.Cal.C.C.P. 
§ 1094.5. 
Cadiz Land Co., Inc)v. Rail Cycle, EP; 99 
Cal.Rptr.2d 378, 83 Cal.App.4th 74. 


Cal.App. 5 Dist. 1990. Statute providing 
that no party may initiate any action or pro- 
ceeding to challenge any ordinance or resolu- 
tion providing for imposition of development fee 
in which there is issue as to whether fee is 
special tax unless party timely requests city, 
county, or district to provide copy of documents 
establishing that fee does not exceed cost of 
service, facility, or regulatory activity for which 
it is imposed was applicable to residential build- 
ers’ claims under state constitutional article 
imposing government spending limitations for 
restitution of development fees imposed to re- 
duce school overcrowding. West's Ann.Cal. 
Const. Art. 13B, § 1 et seq.; West's Ann.Cal. 
Gov.Code § 50076.5 (now § 66017). 

Trend Homes, Inc. v. Central Unified 

School Dist., 269 Cal.Rptr. 349, 220 Cal. 
App.3d 102. 


Law Rev. 1987. 
anatomy of four conflicts. 
and Susan Jones O’Carroll. 

15 West.St.U.L.. Rev. i: 


Courts v. Planning: The 
Barbara Lichman 


Law Rev. 1966. Remedies of aggrieved 
subdividers dissatisfied with action of a planing 
commission, John Paul Hanna. 

6 Santa Clara L. 185. 


Law Rev. 1965. Judicial control over zon- 
ing boards of appeal. 
12,U.G. LA Law: R: 93% 


€=562. Exhaustion of administrative remedies. 


Library references 
C.J.S. Zoning and Land Planning § 281. 


C.A.9 (Cal.) 1996. Under California law, 
when opposing land use regulation as applied to 
particular parcel, landowner must first utilize 
available administrative procedures before seek- 
ing recourse in state courts. 

Sinclair Oil Corp. v. County of Santa Bar- 

bara, 96 F.3d 401, certiorari denied 118 
S:iCt. 1386;°523U-/S, 1059; 140 Ed2d 
646. 


C.A.9 (Cal.) 1988. Challenge to constitu- 
tionality of city zoning ordinance as applied to 
property of development corporation and apart- 
ment complex owners was not ripe for judicial 
adjudication, absent application for variance or 
special use permit. 42 U.S.C.A.§ 1983. 

Shelter Creek Development Corp. v. City of 

Oxnard, 838 F.2d 375, certiorari denied 
109 S.Ct. 134, 488 U.S. 851, 102 L.Ed.2d 
106. 
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C.A.9 (Cal.) 1976. Since disposition by 
state court of plaintiffs’ claim of project-wide 
exemption of coastal development from Califor- 
nia Coastal Zone Conservation Act might moot 
controversy concerning constitutionality of Act 
to benefit of plaintiffs, Court of Appeals did not 
need to consider, and district court should not 
have considered, whether plaintiffs, by stating 
claim for relief under federal civil rights statute, 
were exempt from exhaustion of administrative 
remedies requirement. West's Ann.Cal.Public 
Resources Code, § 27401 et seq.; 42 U.S.C.A. 
§ 1983. 

Sea Ranch Ass'n v. California Coastal Zone 

Conservation Commissions, 537 F.2d 
1058, on remand 527 F.Supp. 390, vacat- 


egy 107 oS Gt 6220-454 00. S.1070.+70 
L.Ed.2d 606, on remand 552 F.Supp. 
241. 

C.D.Cal. 1996. Nightclub owner would 


not be required to exhaust its administrative 
remedies by applying for conditional use permit 
(CUP) or submitting variance request prior to 
bringing challenge in court to constitutionality 
of zoning ordinance regulating live adult enter- 
tainment establishments, as evidence showed 
that city had already prejudged matter, such 
that variance request would have been futile, 
and without variance, CUP application would 
be denied. 

Vicary v. City of Corona, 935 F.Supp. 1083, 

reversed in part 119 F.3d 8. 


C.D.Cal. 1979. Lender was not “‘subdivi- 
der’’ within meaning of California Business and 
Professions Code section providing administra- 
tive remedy to “‘subdividers”’ objecting to denial 
of public report which would authorize sale or 
lease of lots or parcels within subdivision, and 
lender was not barred from bringing action by 
subdivider’s failure to pursue any administrative 
remedy. West's Ann.Cal.Bus. & Prof.Code, 
§ 11018.3. 

Glendale Federal Sav. and Loan Ass'n v. 
Fox, 481 F.Supp. 616, reversed and re- 
manded Glendale Federal Savings & 
Loan Association v. Fox, 663 F.2d 1078, 
certiorari denied 102 S.Ct. 3508, 458 
U.S. 1121) 73 LEd.2d 1383. 


Cal. 1977. Landowner was not entitled in 
action filed by South Coast Regional Commis- 
sion alleging that he was constructing home and 
ancillary buildings in permit area of Coastal 
Zone without permit, in violation of Coastal 
Zone Conservation Act, to claim that he was 
exempted from permit requirements because he 
had vested right to complete such structures 
where he had not first presented such exemp- 
tion claim to Commission. West's Ann.Public 


Resources Code, §§ 27000 et seq., 27104, 27400, 
27404, 27428, 27500, 27501. 
South Coast Regional Com. v. Gordon, 558 
P.2d 867, 135 Cal.Rptr. 781, 18 Cal.3d 
832, appeal after remand 148 Cal.Rptr. 
775, 84 Cal.App.3d 612. 


Cal.App. 1 Dist. 1995. Court of Appeal 
would reject appellants’ policy-based challenge 
to table providing method for calculating num- 
ber of density credits allowed on specific parcel 
for purposes of amended local coastal program 
(LCP) section requiring density credits based on 
projected water consumption in order to devel- 
op property for non-agricultural uses, as claim 
was challenge to Coastal Commission’s certifi- 
cation of amendment as consistent with Coastal 
Act, appellants had failed to pursue challenge 
through proper method of petition for writ of 
administrative mandamus, and on appeal they 
neither argued that Commission’s decision was 
unsupported by substantial evidence nor cited 
to administrative record. U.S.C.A. Const. 
Amend. 14; West's Ann.Cal.Pub.Res.Code 
§ 30514(d); West’s Ann.Cal.C.C.P. § 1094.5; 
San Mateo County, California, Policy 1.8c. 

San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Cal.App. 1 Dist. 1994. Neighbors failed to 
exhaust their administrative remedies before 
seeking judicial review of their specific chal- 
lenges to town’s approval of low-income hous- 
ing development; neighbors failed to raise spe- 
cific issues concerning traffic impact permit at 
public hearings or by writing to planning com- 
mission and town council as required by statute, 
and failed to file administrative appeal to town 
council asserting density arguments against ap- 
proval of permit and variance by planning com- 


mission. West's Ann.Cal.Gov.Code 
§ 65009(b)(1); Fairfax, Cal., Town Code 
§ 17.20.020. 


Park Area Neighbors v. Town of Fairfax, 35 
Cal.Rptr.2d 334, 29 Cal.App.4th 1442. 


Neighbors’ failure to exhaust administrative 
remedies before filing suit to challenge zoning 
approval for low-income housing development 
was not excused by neighbors’ lack of legal 
representation in administrative proceedings, 
nor by any consequent vulnerability to purport- 
ed misadvise from town commissioner on ap- 
propriate administrative procedure; neighbors 
had to make their specific objections known to 
town in some fashion, however unsophisticated, 
in order to allow town to respond before judi- 
cial review. 

Park Area Neighbors v. Town of Fairfax, 35 

Cal.Rptr.2d 334, 29 Cal.App.4th 1442. 


Cal.App. | Dist. 1987. Landowner, which 
sought to operate service station that was legal 
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nonconforming use after conversion of part of 
station into grocery store, was required to ex- 
haust administrative remedies before seeking 
judicial relief. 
Sabek, Inc. v. County of Sonoma, 235 Cal. 
Rptr. 350, 190 Cal.App.3d 163, review 
denied. 


Cal.App. 1 Dist. 1986. Landfill corpora- 
tion was required to exhaust administrative 
remedy by appealing to Secretary of Commerce 
San Francisco Bay Conservation and Develop- 
ment Commission’s exercise of consistency re- 
view authority under Coastal Zone Management 
Act in registering consistency objection, claim- 
ing proposed expansion of landfill was inconsis- 
tent with federally-approved management pro- 
gram for conservation of San Francisco Bay. 
Coastal Zone Management Act of 1972, 88 302 
et) sequ 303 (1)) S042) 305% 306, 307); 
(c)(3)(A), as amended, 16 U.S.C.A. §§ 1451 et 
seq., 1452(1), 1453(12), 1454, 1455, 1456(c)(1), 
(c)(3)(A); West's Ann.Cal.C.C.P. § 1094.5; 
West’s Ann.Cal.Pub.Res.Code § 30330; Federal 
Water Pollution Control Act Amendments of 
1972 (Clean Water Act), § 404, as amended, 33 
U.S.C.A. § 1344; West's Ann.Cal.Gov.Code 
§§ 66603, 66651. 

Acme Fill Corp v. San Francisco Bay Con- 

servation etc. Com., 232 Cal.Rptr. 348, 
187 Cal.App.3d 1056. 


Cal.App. 1 Dist. 1978. Failure or refusal of 
landowners, who sought no variance from ordi- 
nance rezoning their land for agricultural use 
with a one-acre minimum building site before 
filing action for inverse condemnation and de- 
claratory relief, and who did not apply for any 
building or use permit, to exhaust their adminis- 
trative remedies foreclosed any action attacking 
validity of ordinance. 

Pan Pacific Properties, Inc., v. County of 

Santa Cruz, 146 Cal.Rptr. 428, 81 Cal. 
App.3d 244. 


By failure to apply for variance from ordi- 
nance rezoning land for agricultural use with a 
one-acre minimum building site, landowners in 
effect deprived county of opportunity to correct 
alleged constitutional infirmity-and thus, since it 
was not certain that county’s decision would 
have been adverse to them but, from all indica- 
tions, decision would have been favorable to 
landowners in allowing them a reasonably ben- 
eficial use of their property, their failure to 
exhaust their administrative remedies constitut- 
ed a jurisdictional defect as to their constitu- 
tional claims. 

Pan Pacific Properties, Inc., v. County of 

Santa Cruz, 146 Cal.Rptr. 428, 81 Cal. 
App.3d 244. 


Cal.App. 1 Dist. 1978. Where record did 
not point to any threatened action, civil or 
criminal, by city to summarily remove noncon- 


forming advertising signs, sign owners and oth- 
ers seeking declaration of invalidity of ordi- 
nance regulating signs were not excused from 
first exhausting administrative remedies by at- 
tempting to obtain variances under ordinance 
on theory that they faced loss of value of their 
investment in signs, loss of business because of 
lack of advertising and imposition of civil or 
criminal penalties. West's Ann.Gov.Code, 
§ 65906. 
Mountain View Chamber of Commerce v. 
City of Mountain View, 143 Cal.Rptr. 
441, 77 Cal.App.3d 82. 


Owners of advertising signs who challenged 
validity of sign regulations contained in city 
ordinances were not excused from exhausting 
administrative remedies by attempting to obtain 
variances under such ordinances on theory that 
it would be futile for them to pursue such 
administrative remedy. West's Ann.Gov.Code, 
§ 65906; West's Ann.Civ.Code, § 3532. 

Mountain View Chamber of Commerce v. 

City of Mountain View, 143 Cal.Rptr. 
441, 77 Cal.App.3d 82. 


Doctrine of exhaustion of administrative 
remedies applies to constitutional challenges of 
zoning ordinances. 

Mountain View Chamber of Commerce v. 

City of Mountain View, 143 Cal.Rptr. 
441, 77 Cal.App.3d 82. 


Owners of advertising signs were not ex- 
cused from requirement of exhausting adminis- 
trative remedies by attempting to obtain vari- 
ances under city ordinances regulating such 
signs on ground that ordinance as it affected 
signs was unconstitutional on its face as 
abridgement of owners’ right of free speech and 
contained inadequate standards. West’s Ann. 
Gov.Code, § 65906. 

Mountain View Chamber of Commerce v. 

City of Mountain View, 143 Cal.Rptr. 
441, 77 Cal.App.3d 82. 


Doctrine of exhaustion of administrative 
remedies applies to class actions which raise 
constitutional issues; such exhaustion of admin- 
istrative remedies was therefore required even 
though judicial attack on sign ordinance took 
form of class action suit by chamber of com- 
merce as representative of all members who 
were or might be adversely affected by sign 
regulations. 

Mountain View Chamber of Commerce v. 

City of Mountain View, 143 Cal.Rptr. 
441, 77 Cal.App.3d 82. 


Record failed to support contention that 
public rights were involved, in suit questioning 
validity of city ordinance regulating advertising 
signs, such that prior exhaustion of administra- 
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tive remedies was not necessary. West’s Ann. 
Gov.Code, § 65906. 
Mountain View Chamber of Commerce v. 
City of Mountain View, 143 Cal.Rptr. 
441, 77 Cal.App.3d 82. 


Cal.App. 1 Dist. 1977. Rule requiring ex- 
haustion of administrative remedies before seek- 
ing judicial review of regional commission’s 
action on application for exemption from per- 
mit requirements under Coastal Zone Conserva- 
tion Act is also applicable to review of denial of 
permit or review of grant of permit on condi- 
tions which permittee contends are invalid or 
unwarranted. Public Resources Code, 
§§ 27000-27650, 27100, 27104, 27423, 27424, 
St.1972, p. A-181; West’s Ann.Code Civ.Proc. 
§ 1094.5. 

Frisco Land & Mining Co. v. State of Cali- 

fornia, 141 Cal.Rptr. 820, 74 Cal.App.3d 
736, certiorari denied 98 S.Ct. 2263, 436 
U.S. 918, 56 L.Ed.2d 758. 


Cal.App. 1 Dist. 1975. As to conditional 
use permit, environmental group and others 
were precluded from asserting in court any 
alleged noncompliance with state Environmen- 
tal Quality Act inasmuch as they failed to ex- 
haust their administrative remedies. West's 
Ann.Public Resources Code, § 21000 et seq. 

Environmental Law Fund, Inc. v. Town of 

Corte Madera, 122 Cal.Rptr. 282, 49 Cal. 
App.3d 105. 


Cal.App. 1 Dist. 1965. When owner of 
property claims that he has vested right to 
existing nonconforming use he is not required 
to apply for variance or use permit before 
resorting to courts for relief from attempted 
termination of such nonconforming use. 

O'Mara v. Council of City of Newark, 48 

Cal.Rptr. 208, 238 Cal.App.2d 836. 


Cal.App. 2 Dist. 1996. Village council, 
neighborhood association, and tenant were not 
required to exhaust administrative remedies pri- 
or to filing suit, where complaint sought review 
of city’s overarching policies in implementing 
requirements of Mello Act, which required re- 
placement housing as condition of conversion 
or demolition of low or moderate income hous- 
ing unless certain express factual determina- 
tions were made, and sought to correct city’s 
interpretation of its responsibilities under that 
statute, rather than challenging any particular 
decision. West’s Ann.Cal.Gov.Code § 65590. 

Venice Town Council, Inc. v. City of Los 

Angeles, 55 Cal.Rptr.2d 465, 47 Cal. 
App.4th 1547, as modified on denial of 
rehearing, and review denied. 


Any challenge by village council, neighbor- 
hood association, and tenant at administrative 
level would have been futile, and they were not 
required to exhaust administrative remedies be- 


fore filing suit challenging city’s interpretation 
of Mello Act, where city at all times maintained 
whether it would require replacement housing 
under Mello Act depended on whether replace- 
ment of low or moderate income housing was 
“feasible.’’ West's Ann.Cal.Gov.Code § 65590. 
Venice Town Council, Inc. v. City of Los 
Angeles, 55 Cal.Rptr.2d 465, 47 Cal. 
App.4th 1547, as modified on denial of 
rehearing, and review denied. 


Cal.App. 2 Dist. 1991. | Property owner 
whose application for conditional use permit to 
operate cabaret featuring live adult entertain- 
ment was denied did not have to exhaust ad- 
ministrative remedies prior to challenging facial 
validity of county code provisions under which 
application was denied. 

J. L. Thomas, Inc. v. County of Los Angeles, 

283 Cal.Rptr. 815, 232 Cal.App.3d 916. 


Cal.App. 2 Dist. 1982. If landowner con- 
cedes legal existence of administrative agency 
but seeks only to obtain ruling that regulation as 
applied to his particular property is unconstitu- 
tional, that issue is properly raised before agen- 
cy and its adverse decision is reviewable by 
administrative mandate and not otherwise. 

Taylor v. Swanson, 187 Cal.Rptr. 111, 137 

Cal.App.3d 416. 


Cal.App. 2 Dist. 1982. Developer which 
did not take permitted appeal to the city’s build- 
ing department after revocation of its building 
permit failed to exhaust administrative reme- 
dies. 
Hazon-Iny Development, Inc. v. City of 
Santa Monica, 179 Cal.Rptr. 860, 128 
Cal.App.3d 1. 


Developer which did not apply for a vested 
rights determination from the rent control 
board had not exhausted its administrative rem- 
edies. 

Hazon-Iny Development, Inc. v. City of 

Santa Monica, 179 Cal.Rptr. 860, 128 
Cal.App.3d 1. 


Cal.App. 2 Dist. 1981. Plaintiffs failed to 
exhaust their administrative remedy where they 
did not appeal to board of supervisors within 15 
days after planning commission’s denial of their 
application for approval of a subdivision map, 
as required by statute, despite fact that notice of 
commission’s action was not received by plain- 
tiffs until 17 days after the action, in that 
plaintiffs were chargeable with discovering the 
action taken at the hearing, even though they 
had elected not to appear at the hearing. 
West’s Ann.Gov.Code, § 66542.5(b). 

Vernon & Vernons, Ltd. v. County of Los 

Angeles, 171 Cal.Rptr. 785, 115 Cal. 
App.3d 943. 


Cal.App. 2 Dist. 1979. Where owner of 
beachfront lot sought permit to build residence 
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on beachfront, where regional commission vot- 
ed to grant permit with certain condition in- 
cluded and owner filed appeal to Coastal Zone 
Conservation Commission, which determined 
that appeal raised substantial issue, but where, 
before de novo public hearing could be held, 
owner arranged to sell property to individual 
who had no objection to condition, and where 
Commission determined that it would no longer 
proceed on the matter, homeowner’s associa- 
tion, which had notice of all administrative 
proceedings but did not appear, failed to ex- 
haust available administrative remedies and 
was precluded from seeking judicial review. 
West’s Ann.Public Resources Code, 88 30607, 
30801. 
La Costa Beach Homeowners Assn. v. 
Wayne, 152 Cal.Rptr. 355, 89 Cal.App.3d 
BP 


Public interest exception to rule requiring 
exhaustion of administrative remedies did not 
apply to association of private landowners 
which sought to prevent public accessway to 
public beach and which apparently had notice 
of all administrative proceedings before region- 
al commission and before Coastal Zone Conser- 
vation Commission. West’s Ann.Public Re- 
sources Code, § 30801. 

La Costa Beach Homeowners Assn. v. 

Wayne, 152 Cal.Rptr. 355, 89 Cal.App.3d 
Sl: 


Statute providing for judicial review of any 
final state or regional commission action at the 
request of any aggrieved person is not inconsis- 
tent with requirement of full exhaustion of 
available remedies, including administrative ap- 
peal. West's Ann.Public Resources Code, 
§ 30801. 

La Costa Beach Homeowners Assn. v. 

Wayne, 152 Cal.Rptr. 355, 89 Cal.App.3d 
S2ik 


Cal.App. 2 Dist. 1977. In view of failure of 
opponents of development project to seek ad- 
ministrative remedies provided by statute and to 
commence mandamus proceedings within 60 
days after permit was issued by the coastal zone 
commission, objections other than those relat- 
ing to the sufficiency of the notice were not 
available to them. Public Resources Code, 
§ 27424, St.1973, p. 2016, § 8. 

Kennedy v. South Coast Regional Com., 

137 Cal.Rptr. 396, 68 Cal.App.3d 660. 


Cal.App. 2 Dist. 1974. Exhaustion of ad- 
ministrative remedy afforded by opportunity to 
apply for variance was not required before peti- 
tioners, which would have met city zoning ordi- 
nance requirements for issuance of building 
permit for federally financed apartment project 
when ordinances placing moratorium on issu- 
ance of building permits in the area expired, 
could seek writ of mandate on theory that 


permanent rezoning ordinance, which limited 
land use to light manufacturing purposes only, 
was unconstitutional where rezoning was pre- 
cipitated by fact that project was planned for 
the area and thus it was inconceivable that 
variance would be granted. National Housing 
Act. 8§ 1.236, 12 WSCA SS 1700. 1157-15 
West's Ann.Gov.Code, § 65858. 

Ogo Associates v. City of Torrance, 112 

Cal.Rptr. 761, 37 Cal.App.3d 830. 


Cal.App. 2 Dist. 1970. Property owner was 
required to exhaust administrative remedies be- 
fore challenging constitutionality of application 
of provisions of comprehensive zoning ordi- 
nance regardless of whether challenge was by 
way of action for injunctive or declaratory relief 
or for damages for inverse condemnation. 

Igna v. City of Baldwin Park, 88 Cal.Rptr. 

581, 9 Cal.App.3d 909. 


Cal.App. 2 Dist. 1964. Property owners 
lacked standing to challenge validity of zoning 
ordinance amendment, on ground that it violat- 
ed statute prohibiting reinstatement of ordi- 
nance repealed after referendum, where they 
had not exhausted administrative remedy by 
seeking variances. West's Ann.Const. art. 4, 
§ 1; West's Ann.Elections Code, § 4052. 

Smith v. City of Duarte, 39 Cal.Rptr. 524, 

228 Cal.App.2d 267. 


Cal.App. 2 Dist. 1960. The right to apply 
for an exception under a zoning ordinance is an 
administrative remedy which must be exhausted 
prior to an attack upon the constitutionality of 
the ordinance. 

Banville v. Los Angeles County, 4 Cal.Rptr. 

458, 180 Cal.App.2d 563. 


Cal.App. 3 Dist. 1979. Defendant subdivi- 
sion owners did not exhaust their administrative 
remedies with regional planning agency, prior 
to seeking declaration that property in question 
should have a “vested right’’ to effect a subdivi- 
sion, on asserted ground that agency's staff had 
given opinion that amending ordinance would 
not be looked upon favorably by governing 
board thus making exhaustion futile. 

Call v. Feher, 155 Cal.Rptr. 387, 93 Cal. 

App.3d 434. 


Cal.App. 3 Dist. 1962. Before attack can 
be made on zoning ordinance as unconstitution- 
al when applied to particular property, applica- 
tion to proper authority for exception or vari- 
ance must be made. 

Franklin v. City of Sacramento, 22 Cal. 

Rptr. 331, 204 Cal.App.2d 450. 


Cal.App. 4 Dist. 1994. Developer was re- 
quired to exhaust administrative remedies by 
seeking administrative mandamus before suing 
for damages for revocation of building permit 
and conditional use permit and conditions im- 
posed by second conditional use permit, even 
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though developer embarked on substantial con- 
struction before revocation; developer never 
alleged economic impracticability of delay to 
seek administrative mandamus, and developer 
should not be allowed to proceed with project 
which has been scaled back to conform with 
community's interest and then seek damages 
from public fise when prompt determination 
concerning revocation might have quickly re- 
solved any problem. 

Rezai v. City of Tustin, 31 Cal.Rptr.2d 559, 

26 Cal.App.4th 443, review denied. 


Cal.App. 4 Dist. 1993. Exhaustion of ad- 
ministrative remedies is jurisdictional prerequi- 
site to judicial action to challenge land use 
planning decision. 

Corona-Norco Unified School Dist. v. City 

of Corona, 21 Cal.Rptr.2d 803, 17 Cal. 
App.4th 985, review denied. 


School district was not precluded from 
challenging city’s approval of zoning change for 
residential project by its failure to exhaust ad- 
ministrative remedies before filing writ petition 
where city council had not issued statutorily 
required notice in advance of meeting that fail- 
ure to raise issues would preclude judicial re- 
view. West's Ann.Cal.Gov.Code § 65009(b), 
(b)(1). 

Corona-Norco Unified School Dist. v. City 

of Corona, 21 Cal.Rptr.2d 803, 17 Cal. 
App.4th 985, review denied. 


Cal.App. 4 Dist. 1989. Public hearings 
held by county airport land use commission 
incident to adoption of airport land use plan did 
not constitute an “administrative remedy” 
which city was required to exhaust before chal- 
lenging plan, considering that hearings did not 
require that the commission do anything in 
response to submissions or testimony received 
by it incident to those hearings. 

City of Coachella v. Riverside County Air- 

port Land Use Com., 258 Cal.Rptr. 795, 
210 Cal.App.3d 1277. 


Rule of county airport land use commission 
requiring the scheduling of meetings did not 
rise to level of an administrative remedy for 
exhaustion purposes, considering that rule did 
not mandate that anything be done as result of 
such meetings. 

City of Coachella v. Riverside County Air- 

port Land Use Com., 258 Cal.Rptr. 795, 
210 Cal.App.3d 1277. 


Cal.App. 4 Dist. 1984. Fact that opponent 
of proposed land use did not appeal environ- 
mental review board decision did not preclude 
it from appealing to the courts from final deci- 
sion of the county board of supervisors on the 
theory that it had not exhausted its administra- 


tive remedies. 
§ 21167(c). 
San Bernardino Valley Audubon Society, 
Inc. v. County of San Bernardino, 202 
Cal.Rptr. 423, 155 Cal.App.3d 738. 


West’s Ann.Cal,Pub.Res.Code 


Cal.App. 4 Dist. 1974. Where county ordi- 
nance provided no administrative remedy from 
a decision of board of supervisors after a de 
novo hearing on an application for a condition- 
al use permit, the doctrine of exhaustion of 
administrative remedies did not bar plaintiffs 
from seeking judicial relief challenging decision 
of board of supervisors, following de novo hear- 
ing, to issue conditional use permit. West's 
Ann.Code Civ.Proc. § 1094.5(a). 

Concerned Citizens of Palm Desert, Inc. v. 

Board of Supervisors, 113 Cal.Rptr. 338, 
38 Cal.App.3d 272. 


Cal.App. 4 Dist. 1974. Exhaustion of ad- 
ministrative remedies is a jurisdictional prereq- 
uisite to judicial review of zoning action. 

Concerned Citizens of Palm Desert, Inc. v. 

Board of Supervisors, 113 Cal.Rptr. 328, 
38 Cal.App.3d 257. 


Court was without jurisdiction to review 
grant of conditional use permit and variance 
where no appeal was taken to board of supervi- 
sors within seven days of decision by planning 
commission, as required by county zoning ordi- 
nance making planning commission determina- 
tion final unless appeal is taken within seven 
days to board of supervisors or board orders 
matter transferred to further proceedings, and 
board did not have matter transferred to it for 
additional proceedings. 

Concerned Citizens of Palm Desert, Inc. v. 

Board of Supervisors, 113 Cal.Rptr. 328, 
38 Cal.App.3d 257. 


Cal.App. 4 Dist. 1963. Land owner pro- 
testing use restriction should first make applica- 
tion for use permit or zone variance and ex- 
haust his administrative remedy in that regard 
and his petition for mandate for purpose of 
reviewing action of administrative body must be 
brought to conclusion before he may pursue 
individual remedy by declaratory relief or other- 
wise for purpose of determining validity of ordi- 
nance, though denial of mandate and finding 
that order of administrative body was supported 
by evidence is not adjudication with reference 
to validity of ordinance. West's Ann.Code Civ. 
Proc. § 1094.5. 

H. W. Rohl Co. v. San Diego County, 28 

Cal.Rptr. 196, 212 Cal.App.2d 707. 


Cal.App. 4 Dist. 1962. Failure of property 
owners to apply for variance, as provided by 
ordinance, after building department of city 
refused to file application for building permit 
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for construction of office building, foreclosed 
owners from invoking judicial relief. 

Dunham v. City of Westminster, 20 Cal. 
Rptr. 772, 202 Cal.App.2d 245. 


Cal.App. 4 Dist. 1962. Judicial relief 
against allegedly unreasonable and arbitrary 
zoning ordinance was not available before un- 
successful resort to variance procedure provid- 
ed by the ordinance. 

Jon-Mar Co. v. City of Anaheim, 20 Cal. 

Rptr. 350, 201 Cal.App.2d 832. 


Cal.App. 5 Dist. 1996. Statute requiring 
parties to Williamson Act contract to exhaust 
administrative remedies concerning cancella- 
tion valuation did not bar state’s action to 
compel county assessor to follow law in deter- 
mining cancellation value of Williamson Act 
contract between county and private landown- 
er, despite claim that state was third-party bene- 
ficiary which could intervene in administrative 
proceeding. West's Ann.Cal.Gov.Code 
§§ 51203, 51220, 51240, 51244. 

People ex rel. Dept. of Conservation v. Tri- 

plett, 55 Cal.Rptr.2d 610, 48 Cal.App.4th 
233, review denied. 


Cal.App. 5 Dist. 1983. Property owners 
were ‘‘aggrieved persons’ within meaning of 
Public Resources Code section providing for 
appeal of any administrative action on a coastal 
development permit to the Coastal Commission 
by any ‘‘aggrieved person,’”’ and thus were re- 
quired to exhaust their administrative remedies 
before bringing action, where regional commis- 
sion denied property owners’ vested rights 
claim and subdivision permit application, and 
granted water district’s coastal permit applica- 
tion conditioned on not providing water to 
property owners’ tentative tract, notwithstand- 
ing that property owners may not have been 
injured in sense of loss of contract or property 
rights, and notwithstanding that they were not 
parties to district’s application. West’s Ann.Cal. 
Pub.Res.Code §§ 30625, 30801. 

Walter H. Leimert Co. v. California Coastal 

Com., 196 Cal.Rptr. 739, 149 Cal.App.3d 
222. 


Law Rev. 1961. Exhaustion of administra- 
tive remedies in zoning case. 


49 C.L.R. 582. 


563. Nature and form of remedy. 
Library references 
C.J.S. Zoning and Land Planning § 280. 


563.1. —— In general. 


Cal.App. 1 Dist. 1978. Ordinance rezoning 
landowners’ property for agricultural use with 
one-acre minimum building site could not be 
attacked or county’s decision set aside for fail- 
ure to prepare environmental impact report 
since any action or proceedings to attack or set 


aside county’s decision on such ground had to 
be done through administrative mandamus. 
West’s Ann.Public Resources Code, § 21168; 
West’s Ann.Code Civ.Proc. § 1094.5. 
Pan Pacific Properties, Inc., v. County of 
Santa Cruz, 146 Cal.Rptr. 428, 81 Cal. 
App.3d 244. 


Cal.App. 2 Dist. 1977. In view of failure of 
opponents of development project to seek ad- 
ministrative remedies provided by statute and to 
commence mandamus proceedings within 60 
days after permit was issued by the coastal zone 
commission, objections other than those relat- 
ing to the sufficiency of the notice were not 
available to them. Public Resources Code, 
§ 27424, St.1973, p. 2016, § 8. 

Kennedy v. South Coast Regional Com., 

137 Cal.Rptr. 396, 68 Cal.App.3d 660. 


Cal.App. 3 Dist. 1984. Purpose of remedy 
permitting resident or property owner to bring 
action to enforce provisions of statute mandat- 
ing that a zoning ordinance shall be consistent 
with an adopted general plan is to compel 
amendment of the zoning ordinance to comply 
with the adopted general plan and to provide 
ancillary remedies while that is being done. 
West's Ann.Cal.Gov.Code § 65860(a). 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Cause of action by resident or property 
owner to enforce compliance with statute man- 
dating that a zoning ordinance shall be consis- 
tent with an adopted general plan is not appli- 
cable where ordinance is in conformity with the 
adopted general plan but the adopted general 
plan is out of conformity with state statutes nor 
is it applicable where the action does not seek 
amendment of the zoning ordinance but, rather, 
challenges the validity of the conditional use 
permit. West’s Ann.Cal.Gov.Code § 65860(a). 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Cal.App. 4 Dist. 1991. Actions attacking 
general plan or mandatory element thereof on 
basis that it is inadequate must be brought in 
context of action to attack, review, set aside, 
void, or annul decision of legislative body to 


amend general or specific plan. West’s Ann. 
Cal.Gov.Code § 65009(c). 
Garat v. City of Riverside, 3 Cal.Rptr.2d 


504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1982. Reference in Cali- 
fornia Coastal Act of 1976 to Code of Civil 
Procedure section traditionally providing review 
procedure for reviewing quasi-judicial adminis- 
trative rulings is not determinative of whether 
California Coastal Commission acts in quasi- 
judicial or quasi-legislative capacity when it 
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rules on local coastal program. 
C.C.P. § 1094.5; West’s 
§§ 30000 et seq., 30500(a). 
City of Chula Vista v. Superior Court, 183 
Cal.Rptr. 909, 133 Cal.App.3d 472. 


West's Ann. 
Ann.Pub.Res.Code 


Cal.App. 5 Dist. 1999. Water well fees 
which real estate developer was required to pay 
as condition for approval of tentative subdivi- 
sion map were fees used to pay for facilities in 
existence or new facilities to be constructed in 
future for benefit of person or property being 
charged, and thus were ‘“‘capacity charges,” 
which could only be challenged in judicial pro- 
ceeding brought pursuant to section of Fee 
Mitigation Act governing such actions. West's 
Ann.Cal.Gov.Code § 66022. 

N.T. Hill Inc. v. City of Fresno, 85 Cal. 

Rptr.2d 562, 72 Cal.App.4th 977. 


Real estate developer’s action challenging 
capacity charges imposed as condition for ap- 
proval of tentative subdivision map, which was 
required to be brought pursuant to section of 
Fee Mitigation Act governing judicial actions to 
challenge fees and charges, was not subject to 
procedure for protests of fees established by 
separate provision of Act. West’s Ann.Cal.Gov. 
Code § 66022. 

N.T. Hill Inc. v. City of Fresno, 85 Cal. 

Rptr.2d 562, 72 Cal.App.4th 977. 


Provision of Fee Mitigation Act governing 
judicial actions to challenge fees and charges 
comes into play when a lawsuit challenges a 
legislative decision by a local agency promulgat- 
ing or changing a water or sewer capacity 
charge, while section of Act establishing fee 
protest procedures comes into play when a 
lawsuit challenges an adjudicatory decision by a 
local agency imposing such a charge on a spe- 
cific residential development. West’s Ann.Cal. 
Gov.Code §§ 66020, 66022. 

N.T. Hill Inc. v. City of Fresno, 85 Cal. 

Rptr.2d 562, 72 Cal.App.4th 977. 


Section of Fee Mitigation Act establishing 
fee protest procedures permits a developer to 
contest the validity of a fee imposition against a 
particular development without having to halt 
work on the project. West’s Ann.Cal.Gov.Code 
§ 66020. 

N.T. Hill Inc. v. City of Fresno, 85 Cal. 

Rptr.2d 562, 72 Cal.App.4th 977. 


If a developer brings an action under provi- 
sion of Fee Mitigation Act governing judicial 
actions to challenge fees and charges, it must 
pay the fees, if and when they become due 
during the pendency of the lawsuit, under a 
non-statutory protest, and if developer also 
wishes to challenge the adjudicatory decision to 
apply the fees to the development, it must com- 
ply with section of Act establishing fee protest 


procedures. West's 
§§ 66020, 66022. 
N.T. Hill Inc. v. City of Fresno, 85 Cal. 


Rptr.2d 562, 72 Cal.App.4th 977. 
564. —— Appeal. 


Cal.App. 3 Dist. 1977. Statute setting forth 
functions and duties of board of appeals, if one 
has been created and established by local ordi- 
nance, and statute dictating that, in absence of 
creation of board of appeals, local legislative 
body shall exercise all functions and duties of 
board of appeals has delegated to local legisla- 
tive bodies authority to establish procedures for 
appeal, but not power to restrict right of appeal 
and legislative intent in that regard is to encour- 
age involvement of public in total planning 
process. West’s Ann.Gov.Code, §§ 65903, 
65904. 

Concerned Citizens of Murphys v. Jackson, 

140 Cal.Rptr. 531, 72 Cal.App.3d 1021. 


Ann.Cal.Gov.Code 


565. —— Certiorari. 


Cal.App. 1 Dist. 1963. County planning 
commission, in hearing and deciding applica- 
tion for variance from county zoning ordinance, 
exercises judicial or quasi-judicial powers so 
that either certiorari or mandamus is an appro- 
priate remedy to review its action. 

Allen v. Humboldt County Bd. of Sup’rs, 34 

Cal.Rptr. 232, 220 Cal.App.2d 877. 


For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 


566-567. 


568. —— Injunction. 


C.A.9 (Cal.) 1985. District court’s order 
which prohibited repairs to existing, noncon- 
forming water-related structures in Lake Tahoe 
Basin area, except to extent that repairs made 
structure conforming, and which conditioned 
approval of any shore zone repairs or construc- 
tion on applicant’s agreement to install all wa- 
ter quality measures appropriate for entire 
property, as set forth in handbook of best man- 
agement practices, was within district court's 
discretion, where district court retained juris- 
diction to modify requirement, existing shore 
zone ordinance limited property owners’ ability 
to repair nonconforming structures, regional 
planning agency, which was created by inter- 
state compact for management of Lake Tahoe 
Basin area, itself found implementation of best 
management practices would contribute to 
meeting water quality goals for lake, and best 
management practices requirement imposed 
reasonable limit on agency's ability to issue 
permits under its existing procedures. 

People of State of Cal. ex rel. Van De Kamp 

v. Tahoe Regional Planning Agency, 766 
F.2d 1319, opinion amended 775 F.2d 
998. 
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Action of Attorney General of state of Cali- 
fornia in seeking injunction against interstate 
regional planning agency, which was created by 
interstate compact for management of Lake 
Tahoe Basin area, that would prohibit agency 
from implementing amendments to regional 
plan fell within statutory exception to general 
injunction bond requirement [West’s Ann.Cal. 
Gov.Code § 66801, Art. VI(j)(7)], where Attor- 
ney General, acting on behalf of People of 
California, was necessarily public agency within 
meaning of compact, had sued to enforce com- 
pact itself, and compact was enacted as law of 
California [West’s Ann.Cal.Gov.Code § 66800 et 
seq.]. Fed.Rules Civ.Proc.Rule 65(c), 28 
U.S.C.A. 

People of State of Cal. ex rel. Van De Kamp 

v. Tahoe Regional Planning Agency, 766 
F.2d 1319, opinion amended 775 F.2d 
998. 


District court properly exercised its discre- 
tion to allow nonprofit environmental group 
seeking injunction prohibiting regional planning 
agency, which was created by interstate com- 
pact for management of Lake Tahoe Basin area, 
from taking any action to implement amend- 
ments to regional plan, to proceed without post- 
ing bond as security for damages lakefront 
property owners might suffer from wrongful 
injunction, where group indicated it was unable 
to post substantial bond, compact specifically 
provided for private enforcement, and likeli- 
hood of success on merits tipped in favor of 
minimal bond or no bond at all. Fed.Rules 
Civ.Proc.Rule 65(c), 28 U.S.C.A. 

People of State of Cal. ex rel. Van De Kamp 

v. Tahoe Regional Planning Agency, 766 
F.2d 1319, opinion amended 775 F.2d 
998. 


C.A.9 (Cal.) 1985. State and _ citizens’ 
group were entitled to issuance of injunction 
prohibiting regional planning agency created by 
interstate compact to monitor development of 
Lake Tahoe Basin from approving any project 
in Basin pending trial on issue of whether 
amended plan adopted by agency was in con- 
formity with compact; certain environmental 
standards established by plan were contrary to 
compact, and plaintiffs established that imple- 
mentation of amended plan would result in 
irreparable harm by contributing to deteriora- 
tion of environmental quality of lake and sur- 
rounding region. Act Dec. 19, 1980, Art. I et 
SEGn e+ Stal. 205% 

People of State of Cal. ex rel. Van De Kamp 

v. Tahoe Regional Planning Agency, 766 
F.2d 1308. 


C.A.9 (Cal.) 1985. In context of location- 
restricted zoning ordinances, preliminary in- 
junction should be issued upon clear showing of 
either probable success on the merits and possi- 
ble irreparable injury or sufficiently serious 


questions going to the merits to make them a 
fair ground for litigation and balance of hard- 
ships tipping decidedly in favor of party request- 
ing relief. 
Adultworld Bookstore v. City of Fresno, 758 
F.2d 1348. 


Preliminary injunction against enforcement 
of zoning ordinance which restricted locations 
in which adult bookstores could operate should 
have been granted where question of constitu- 
tionality of ordinance presented fair ground for 
litigation and balance of hardships was tipped 
decidedly in favor of owner of bookstore be- 
cause owner had presented evidence that relo- 
cation sites were virtually nonexistent, that 
challenge was brought as soon as owner 
learned that it would not be eligible for condi- 
tional use permit, and that city had entered into 
agreements with other adult stores not to en- 
force the ordinance with respect to their opera- 
tions so long as good-faith litigation was pend- 
ing. 

Adultworld Bookstore v. City of Fresno, 758 
F.2d 1348. 


C.D.Cal. 1997. Adult-oriented business 
had established entitlement to permanent in- 
junction against city’s enforcement of interim 
ordinances establishing moratorium on_ issu- 
ance of permits for adult businesses, as enact- 
ment of ordinances violated California statute 
governing interim ordinances and was thus ul- 
tra vires. West’s Ann.Cal.Gov.Code § 65858(a, 
e); Rialto, Cal., Interim Ordinance Nos. 1242, 
1245. 

CR of Rialto, Inc. v. 

F.Supp. 1254. 


City of Rialto, 975 


District court would permanently enjoin en- 
forcement of requirement in city ordinance that 
adult-oriented businesses obtain conditional de- 
velopment permit, so as to sever permit require- 
ment from remainder of ordinance, as adult- 
oriented business had demonstrated that permit 
requirement constituted prior restraint on ex- 
pressive activities protected by First Amend- 
ment, and no adequate legal remedy existed 
consistent with purposes of First Amendment. 
U.S.C.A. Const.Amend. 1; Rialto, Cal., Munici- 
pal Code §§ 18.105.050, 18.105.080. 

CR of Rialto, Inc. v. City of Rialto, 975 

F.Supp. 1254. 


Cal. 1954. Operators of cement batching 
plant in light manufacturing district were not 
entitled to injunctive or declaratory relief 
against county's interference with operation of 
plant after date of regional planning commis- 
sion’s revocation of operators’ automatic excep- 
tion from restrictions of county rezoning ordi- 
nance, and they had adequate remedy at law by 
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certiorari or mandamus for review of commis- 
sion’s proceedings. 

Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


Cal.App. 1 Dist. 1976. Mandate, injunctive 
relief, or declaratory relief are available to chal- 
lenge validity of zoning ordinance as exercise of 
police power. 

Pinheiro v. County of Marin, 131 Cal.Rptr. 

633, 60 Cal.App.3d 323. 


Cal.App. 1 Dist. 1963. Fatal defect in en- 
acting proposed zoning ordinance caused mat- 
ters to stand as they were prior to enactment of 
ordinance, and, therefore, city was free to act in 
accordance with law in regard to further zoning 
ordinance, and injunction against rezoning area 
to administrative-research use, as was attempt- 
ed in invalid ordinance, was improper. West's 
Ann.Gov.Code, § 65653. 

Williams v. City of San Bruno, 31 Cal.Rptr. 

854, 217 Cal.App.2d 480. 


Cal.App. 2 Dist. 1989. Grant or denial of 
conditional use permit by county board of su- 
pervisors is administrative or quasi-judicial act 
requiring party challenging denial of such a 
permit to proceed in administrative mandamus 
under statute requiring court to look to adminis- 
trative record to ascertain whether agency has 
proceeded without or in excess of its jurisdic- 
tion. West's  Ann.Cal.C.C.P. 8§ 1094.5, 
1094.5(b). 

Smith v. County of Los Angeles, 259 Cal. 

Rptr. 231, 211 Cal.App.3d 188, review 
denied. 


Cal.App. 3 Dist. 1984. Whenever denial or 
invalidation of a conditional use permit is 
sought on numerous grounds, some of which 
must be raised in administrative proceeding and 
some of which must be pursued by ordinary 
mandamus, protesting parties must fashion 
combination of remedies in administrative man- 
damus, ordinary mandamus, and injunctive re- 
lief. West's Ann.Cal.Gov.Code §8§ 65751, 
65901. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Cal.App. 3 Dist. 1979. An action for de- 
claratory or injunctive relief is not an appropri- 
ate action for review of denial of a petition for a 
zoning variance for reason that agency’s deci- 
sion is reviewable only in a petition for a writ of 
administrative mandate. West’s Ann.Code Civ. 
Proc. § 1094.5. 

Viso v. State of California, 154 Cal.Rptr. 

580, 92 Cal.App.3d 15. 


Validity of a zoning ordinance may be test- 
ed in an action for declaratory relief or in an 


action to enjoin enforcement of zoning ordi- 
nance. 
Viso v. State of California, 154 Cal.Rptr. 
580, 92 Cal.App.3d 15. 


569. Jurisdiction. 


Library references 
C.J.S. Zoning and Land Planning § 300. 


Cal.App. 3 Dist. 1980. If California courts 
have extraterritorial jurisdiction to review ap- 
proval by the Tahoe Regional Planning Agency 
of a road construction project located entirely in 
Nevada, it must necessarily derive from the 
Tahoe Regional Planning Compact, the provi- 
sions of which are found in the Government 
Code. West's Ann.Gov.Code, § 66801. 

League To Save Lake Tahoe v. Tahoe Re- 

gional Planning Agency, 164 Cal.Rptr. 
357, 105 Cal.App.3d 394. 


The phrase “for violations of its ordi- 
nances,’’ within the Tahoe Regional Planning 
Compact providing that the appropriate courts 
of the respective states, each within its limits of 
territory and subject matter provided by state 
law, are vested with jurisdiction over civil ac- 
tions to which the Tahoe Regional Planning 
Agency is a party and criminal actions for 
violations of its ordinances, qualifies the imme- 
diately preceding reference to “criminal ac- 
tions,’ but does not qualify the more remote 
phrase “‘civil actions’’ to which the Agency is a 
party. West’s Ann.Gov.Code, § 66801. 

League To Save Lake Tahoe v. Tahoe Re- 

gional Planning Agency, 164 Cal.Rptr. 
357, 105 Cal.App.3d 394, 


Complaint alleging that the Tahoe Regional 
Planning Agency violated its own land use ordi- 
nance in the proceedings held on the Douglas 
County, Nevada permit application at the Agen- 
cy’s office in California did not bring the subject 
matter of the civil mandamus action within the 
jurisdiction of the California superior court as 
defined by the Tahoe Regional Planning Com- 
pact. West's Ann.Gov.Code, § 66801. 

League To Save Lake Tahoe v. Tahoe Re- 

gional Planning Agency, 164 Cal.Rptr. 
357, 105 Cal.App.3d 394. 


Indirect consequences which occurred by 
reason of the fact that the Nevada segment of 
the loop road permitted by the Tahoe Regional 
Planning Agency would have an impact in Cali- 
fornia just as a significant amount of all human 
activity in the Lake Tahoe Basin had an effect 
on property on either side of the state line did 
not supply the nexus between the litigation and 
the forum necessary to confer jurisdiction upon 
the California superior court in a civil manda- 
mus action pursuant to the Tahoe Regional 
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Planning Compact. West's Ann.Gov.Code, 
§ 66801. 

League To Save Lake Tahoe v. Tahoe Re- 

gional Planning Agency, 164 Cal.Rptr. 


357, 105 Cal.App.3d 394, 


Provision of the Tahoe Regional Planning 
Compact that the appropriate courts of their 
respective states, each within its limits of terri- 
tory and subject matter provided by state law, 
are vested with jurisdiction over civil actions to 
which the Tahoe Regional Planning Agency is 
party in criminal actions for violations of its 
ordinances does not by its terms apply only to 
enforcement actions brought by the Agency, the 
respective states, or their political subdivisions, 
but sets the jurisdictional requisites for all civil 
actions to which the Agency is a party in what- 
ever capacity. West's Ann.Gov.Code, § 66801. 

League To Save Lake Tahoe v. Tahoe Re- 

gional Planning Agency, 164 Cal.Rptr. 
357, 105 Cal.App.3d 394, 


€570. Decisions reviewable. 


Library references 


C.J.S. Zoning and Land Planning 88 265, 
280. 


C.A.9 (Cal.) 1994. Typically, before deci- 
sion is final for purposes of ripeness doctrine, 
landowner must have submitted one formal de- 
velopment plan and sought variance from any 
regulations barring development in proposed 
plan that have been denied. 

Kawaoka v. City of Arroyo Grande, 17 F.3d 

1227 cextioraris denied 15 8SiCt 193) 
SI SUESn S703 Olid Dds i25e 


C.A.9 (Cal.) 1991. Property owners’ claim 
for damages arising out of alleged ‘temporary 
taking’ worked by zoning ordinance or regional 
plan was not rendered moot by adoption of new 
regional plan. 

Tahoe-Sierra Preservation Council, Inc. v. 

Tahoe Regional Planning Agency, 938 
F.2d 153, on remand 808 F.Supp. 1484, 
affirmed in part, reversed in part 34 F.3d 
753, opinion amended 42 F.3d 1306, cer- 
tiorari denied California v. Tahoe Sierra 
Preservation Council, 115 S.Ct. 1401, 514 
U.S. 1036, 131 L.Ed.2d 288, certiorari 
denied 115 S.Ct. 1401, 514 U.S. 1036, 
131 L.Ed.2d 288, on remand 992 F.Supp. 
1218, affirmed in part, reversed in part 
216 F.3d 764, rehearing and rehearing 
denied 228 F.3d 998, certiorari granted 
in part 121 S.Ct. 2589. 


C.A.9 (Cal.) 1990. Landowners’ due pro- 
cess and equal protection claims arising out of 
city’s application of land use regulations were 
ripe, where landowners had met final decision 
requirement by showing futility of reapplication 


after denial of development application. 
U.S.C.A. Const.Amends. 5, 14. 

Del Monte Dunes at Monterey, Ltd. v. City 
of Monterey, 920 F.2d 1496, appeal after 
remand 95 F.3d 1422, rehearing granted 
118 F.3d 660, rehearing en banc denied 
127 F.3d 1149, certiorari granted 118 
S.Ct. 1359, 523 U.S. 1045, 140 L.Ed.2d 
509, affirmed 119 S.Ct. 1624, 526 USS. 
687, 143 L.Ed.2d 882. 


C.A.9 (Cal.) 1989. Review of planning 
commission’s land use decisions is deferred 
until decisions represent final, definitive posi- 
tion regarding how commission will apply regu- 
lations at issue to particular land in question; 
finality requirement is satisfied only if planning 
commission first rejects development plan and 
then denies variance from its regulations, and 
this two-step test can be avoided only if compli- 
ance would be futile, and even then only if 
property owner first makes at least one mean- 
ingful application. 

St. Clair v. City of Chico, 880 F.2d 199, 

certiorari denied 110 S.Ct. 541, 493 U.S. 
993, 107 L.Ed.2d 539. 


C.A.9 (Cal.) 1988. Property owner's chal- 
lenge to zoning density requirements which 
allegedly denied him any beneficial use of land 
was ripe for review, where record did not indi- 
cate that variance procedure was available. 

Barancik v. County of Marin, 872 F.2d 834, 

certiorari denied 110 S.Ct. 242, 493 US. 
894, 107 L.Ed.2d 193. 


C.D.Cal. 1992. Challenge to land use regu- 
lation is unripe until property owner submits at 
least one meaningful application for develop- 
ment. 

Kawaoka v. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
S70; 130i. Bdid 125: 


Cal. 1963. Where findings in zoning case, 
though denominated findings of fact, were in 
nature of conclusions of law, they were subject 
to appellate review. 

Hamer v. Town of Ross, 382 P.2d 375, 31 

Cal.Rptr. 335, 59 Cal.2d 776. 


Cal.App. 1 Dist. 1995. Landowners’ ‘‘as 
applied” challenge to constitutionality of provi- 
sions of amended local coastal program (LCP), 
requiring applicant for land division to grant 
county conservation/open space or agricultural 
easements as condition of approval, were not 
ripe for judicial review, as landowners had not 
submitted subdivision plan or applied for per- 
mit or variance from local authority which had 
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been subjected to easement requirement. San 
Mateo County, California, Policies 1.9a, 5.16. 
San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Cal.App. 1 Dist. 1993. City’s adoption of 
new general plan since filing of action did not 
render moot property owner's arguments that 
general plan and off-street parking ordinance 
were invalid on grounds that plan had not been 
revised since its adoption and that plan did not 
contain five-year schedule of actions to imple- 
ment goals. West's — Ann.Cal.Gov.Code 
8§ 65583(c), 65588. 

Flavell v. City of Albany, 25 Cal.Rptr.2d 21, 

19 Cal.App.4th 1846. 


Cal.App. 2 Dist. 1993. Landowner’s action 
alleging that city’s general plan and conforming 
open space zoning resulted in taking of portion 
of landowner’s property was ripe for adjudica- 
tion, even though parcel map application was 
withdrawn and, at time of lawsuit, landowner 
had not officially proposed any use for property; 
city had identified definitively the uses it would 
permit for property. 

Ramona Convent of the Holy Names v. City 
of Alhambra, 26 Cal.Rptr.2d 140, 21 Cal. 
App.4th 10, rehearing denied, and review 
denied, certiorari denied 115 S.Ct. 315, 
513.40:S,927,.130-1.Ed.2d' 277, 


Cal.App. 2 Dist. 1983. Where city council, 
in acting upon allotment applications under 
residential growth control ordinance, was re- 
quired to consider recommendations and rank- 
ings of evaluation board, adopt council's own 
ranking list and then award allotments from 
that list, and where resolution of issues raised 
by application involved exercise of judgment, 
careful balancing of conflicting interests, the 
hallmark of adjudicative process, and where 
council was not engaged in adoption of rule or 
policy to be applied in future cases, decision of 
council was adjudicatory in nature, as bearing 
on nature of review. West’s Ann.Cal.C.C.P. 
§§ 1094.5, 1094.5(b); West's Ann.Cal.Pub.Res. 
Code §§ 30000 et seq., 30604. 

Pacifica Corp. v. City of Camarillo, 196 

Cal.Rptr. 670, 149 Cal.App.3d 168. 


Cal.App. 2 Dist. 1960. Unless action of a 
city council, in approving a tract map, involved 
design or improvement of subdivision involved, 
no review of reasonableness of council’s action 
was authorized under statute providing that 
special proceedings may be brought to deter- 
mine reasonableness of a decision of governing 
body. West’s Ann.Bus. & Prof.Code, 8 11525. 

Wine v. Council of City of Los Angeles, 2 

Cal.Rptr. 94, 177 Cal.App.2d 157. 


Cal.App. 3 Dist. 1990. Following their ap- 
plications for certificates of compliance pursu- 
ant to Subdivision Map Act, property owners 
were statutorily entitled to receive certificates 
or conditional certificates of compliance, and 
thus, upon vote of county board of supervisors 
rejecting applications, property owners’ entitle- 
ment to certificates was ripe for judicial review. 
West's Ann.Cal.Gov.Code §§ 66410 et seq., 
66499.35, 66499.37. 

Hunt v. County of Shasta, 275 Cal.Rptr. 

113, 225 Cal.App.3d 432, rehearing de- 
nied, modified. 


Cal.App. 3 Dist. 1985. Deactivation of re- 
gional planning agency did not moot case in 
which agency sought removal of warehouse 
addition of property owner constructed in viola- 
tion of its land use ordinance, in that planning 
agency law was only suspended because statute 
also provided for its reactivation and, pursuant 
to statute, lawfulness of projects in litigation at 
time of deactivation were to be measured by 
regional planning agency ordinances. West's 
Ann.Cal.Gov.Code §§ 67131, 67132. 

California Tahoe Regional Planning Agency 

v. Day & Night Electric, Inc., 210 Cal. 
Rptr. 48, 163 Cal.App.3d 898. 


Cal.App. 3 Dist. 1982. Assertion of juris- 
diction by California Tahoe Regional Planning 
Agency over commercial development of prop- 
erty in South Lake Tahoe constituted an ‘‘adju- 
dicatory act,’ requiring application of the con- 
comitant provisions for judicial review. West's 
Ann.C.C.P. § 1094.5. 

McCarthy vy. California Tahoe Regional 

Planning Agency, 180 Cal.Rptr. 866, 129 
Cal.App.3d 222. 


Cal.App. 4 Dist. 1997. Developer’s dam- 
age claims against city arising out of city’s 
rescission of its approval of vesting tentative 
map never ripened, where developer did not 
obtain final agency position due to its withdraw- 
al of its administrative mandamus action; tak- 
ings claim was premature until final decision 
was made as to how city’s regulations would be 
applied, and no such decision had been made at 
time of developer’s withdrawal of its mandamus 
action and scheduled trial on its legal action. 

Mola Development Corp. v. City of Seal 

Beach, 67 Cal.Rptr.2d 103, 57 Cal. 
App.4th 405, review denied. 


Expiration of developer's option to pur- 
chase land with respect to which city rescinded 
its approval of vesting tentative map, during 
developer's pursuit of mandamus and legal rem- 
edies for rescission, did not relieve developer of 
its obligation to pursue mandamus action to its 
conclusion before seeking legal remedy; failure 
to timely bring mandamus action to trial was 
responsibility of developer, court would have 
tried mandamus action before developer lost its 
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option had developer kept its original court 
schedule, and developer never informed court 
or city of pending expiration of its interest. 
Mola Development Corp. v. City of Seal 
Beach, 67 Cal.Rptr.2d 103, 57 Cal. 
App.4th 405, review denied. 


Cal.App. 4 Dist. 1991. Inasmuch as adop- 
tion of, or amendment to, general plan is need- 
ed to ‘‘trigger’’ 120-day ‘‘window of opportuni- 
ty’ within which challenges to general plan 
based on inadequacy can be brought, only those 
portions of general plan which are impacted or 
influenced by adoption or amendment can prop- 
erly be challenged in action which is brought. 
West's Ann.Cal.Gov.Code 8§ 65009, 
65009(a)(3), (c). 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1991. Property owners’ 
action alleging discriminatory spot zoning was 
not rendered moot by fact that city amended its 
general plan after property owners filed their 
complaint to lower allowable density in five 
large lots to just one house per acre; city’s own 
records reflected that plan amendment was pre- 
cipitated by very rezoning request now before 
court and plan amendment isolated property 
owners and two of their neighbors to whom 
plan amendment might make a difference as 
special objects of legislative action which was 
itself constitutionally impermissible. 

Ross v. City of Yorba Linda, 2 Cal.Rptr.2d 

638, 1 Cal.App.4th 954. 


Cal.App. 4 Dist. 1991. Statutory appeal 
provided for agency-issued permits is available 
for permits ‘deemed approved”’ by operation of 
law under Permit Streamlining Act. West's 
Ann.Cal.Gov.Code § 65922. 

Ciani v. San Diego Trust & Savings Bank, 
285 Cal.Rptr. 699, 233 Cal.App.3d 1604, 
review denied, on subsequent appeal 30 
Cal.Rptr.2d 581, 25 Cal.App.4th 563. 


Cal.App. 4 Dist. 1991. School district 
could bring action against county to allege that 
its land development plans were inconsistent 
with provisions of general plan even if district 
did not officially adopt statement of impaction. 
West's Ann.Cal.Gov.Code § 65300.5. 

Murrieta Valley Unified School Dist. v. 

County of Riverside, 279 Cal.Rptr. 421, 
228 Cal.App.3d 1212, review denied. 


Cal.App. 4 Dist. 1989. Issue of whether 
land developer's permit could be deemed ap- 
proved by operation of law under Permit 
Streamlining Act was ripe for review, even 
though no notice or hearing was provided sur- 
rounding landowners affected by development. 
West's Ann.Cal.Gov.Code § 65920 et seq. 

Selinger v. City Council, 264 Cal.Rptr. 499, 

216 Cal.App.3d 259, review denied. 


Cal.App. 4 Dist. 1980. City council ap- 
proval of and recordation of final map for 
subdivision simply confirmed fulfillment of ten- 
tative map conditions, and approval and recor- 
dation, and resultant final validity of the map, 
did not per se moot appeal in action challenging 
tentative subdivision map. West's Ann.Gov. 
Code, 88 66411, 66499.37. 

Kriebel v. City Council, 169 Cal.Rptr. 342, 

112 Cal.App.3d 693. 


Cal.App. 5 Dist. 1981. Central issue on ap- 
peal, i.e., precedence clause of county zoning 
ordinance as regards inconsistencies between 
open space and conservation elements on one 
hand and land use element on the other, was 
moot as it pertained to real party in interest and 
as regards zoning ordinance changing zoning 
from light agricultural to residential use where 
adoption of another plan removed the chal- 
lenged precedence clause from land use element 
covering the area and without such clause the 
dispute would never have occurred and the new 
map removed inconsistencies between open 
space-conservation and land use, which incon- 
sistencies generated the precedence clause. 
West's Ann.Gov.Code §§ 65300.5, 65860. 

Sierra Club v. Board of Supervisors, 179 

Cal.Rptr. 261, 126 Cal.App.3d 698. 


General challenge to precedence clause of 
county zoning plan, i.e., that in case of conflict 
between adopted open space and conservation 
elements and land use element the latter took 
precedence until the open space and conserva- 
tion use could be reevaluated and amended, 
was moot as to the county where county was 
proceeding at great cost in effort to complete a 
new general plan with inconsistencies eliminat- 
ed and was proceeding without compulsion and 
although the 2000 plan had not been filed with 
court the court accepted as true the representa- 
tion that such plan did not contain the chal- 
lenged ‘“‘precedence clause.’ West's Ann.Gov. 
Code §§ 65300.5, 65860. 

Sierra Club v. Board of Supervisors, 179 

Cal.Rptr. 261, 126 Cal.App.3d 698. 


571. Right of review. 


Library references 


C.J.S. Zoning and Land Planning §§ 266- 
268. 


C.A.9 (Cal.) 2000. Neighbors’ speech and 
associational activities that were directed at 
preventing conversion of motel into multi-family 
housing unit, including their petitioning of gov- 
ernment through attendance at zoning board 
hearings and bringing of state lawsuit challeng- 
ing city’s grant of permit for project, were 
protected by the First'Amendment, regardless of 
whether denial of permit on grounds urged by 
neighbors would have been contrary to Fair 
Housing Act. U.S.C.A. Const.Amend. 1; Civil 
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Rights Act of 1968, § 801 et seq., 42 U.S.C.A. 
§ 3601 et seq. 
White v. Lee, 227 F.3d 1214. 


State court lawsuit filed by neighbors who 
opposed conversion of motel into multi-family 
housing unit, which challenged permit granted 
for conversion project on ground that member 
of zoning board had conflict of interest, was not 
objectively baseless litigation, and neighbors’ 
act of bringing suit was thus protected under 
First Amendment pursuant to Noerr—Penning- 
ton immunity and could not be deemed a viola- 
tion of the Fair Housing Act that would warrant 
eight-month investigation by Department of 
Housing and Urban Development (HUD) offi- 
cials; officials were obligated to determine 
whether suit was baseless before conducting 
extensive investigation. U.S.C.A. Const.Amend. 
1; Civil Rights Act of 1968, § 801 et seq., 42 
U.S.C.A. § 3601 et seq. 

White v. Lee, 227 F.3d 1214. 


Noerr—Pennington immunity protected act 
of neighbors, who opposed conversion of motel 
into multi-family housing unit, in bringing law- 
suit challenging city’s grant of permit for con- 
version project, even though neighbors were 
unsuccessful in that suit, so long as suit was not 
objectively baseless, and, thus, failure of Depart- 
ment of Housing and Urban Development 
(HUD) officials to investigate objective basis for 
neighbors’ lawsuit rendered unconstitutional of- 
ficials’ eight-month investigation into neighbors’ 
advocacy, which was based on belief that neigh- 
bors opposed project for discriminatory reasons 
that violated the Fair Housing Act. U.S.C.A. 
Const.Amend. 1; Civil Rights Act of 1968, § 801 
et seq., 42 U.S.C.A. § 3601 et seq. 

White v. Lee, 227 F.3d 1214. 


C.A.9 (Cal.) 1996. Billboard operators had 
standing to challenge constitutionality of sign 
ordinance and permit process. 

Desert Outdoor Advertising, Inc. v. City of 
Moreno Valley, 103 F.3d 814, certiorari 
demed 116s8°Cr 294,527 1S. O12 0139 
L.Ed.2d 227. 


To have standing to challenge billboard 
ordinance, operators must have suffered an in- 
jury in fact, injury must be fairly traceable to 
challenged conduct and not the result of inde- 
pendent action of some third party, and it must 
be likely that the injury will be redressed by a 
favorable decision. 

Desert Outdoor Advertising, Inc. v. City of 
Moreno Valley, 103 F.3d 814, certiorari 
denied 118 S.Ct. 294, 522 U.S. 912, 139 
L.Ed.2d 227. 


Billboard operators had standing to chal- 
lenge permit requirement, even though they did 
not apply for permits, where applying for per- 
mits would have been futile because city 


brought state court actions to compel them to 
remove their signs and ordinance flatly prohib- 
ited their signs. 

Desert Outdoor Advertising, Inc. v. City of 
Moreno Valley, 103 F.3d 814, certiorari 
denied 118 S.Ct. 294, 522 U.S. 912, 139 
L.Ed.2d 227. 


C.A.9 (Cal.) 1993. Owners of adult busi- 
nesses had standing to bring action seeking to 
preliminarily enjoin enforcement of city zoning 
ordinance limiting areas where such businesses 
could be located, where owners claimed that 
ordinance violated their First Amendment free 
expression rights. U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 

989 F.2d 1524, as amended, certiorari 
denied ila TSiCr 537,05 1 SUS 030) 
128 L.Ed.2d 190. 


C.A.9 (Cal.) 1988. Project developer and 
state housing department had standing to main- 
tain state law causes of action against city 
which refused to approve housing project for 
low and moderate income families displaced by 
construction of freeway; actions injured inter- 
venors through delay and added expense, time 
and resources were invested in project and 
injuries were within zone of interests protected 
by Government Code. West’s Ann.Cal.Gov. 
Code § 65008. 

Keith v. Volpe, 858 F.2d 467, certiorari 

denied City of Hawthorne v. Wright, 110 
SiGe Gls Os Use ois al Ove ire deZs. 


C.A.9 (Cal.) 1977. Only present owner of 
land has standing to ask for equitable relief 
setting aside zoning of his land and thus suit of 
prior owner, whose interest in affected property 
was assigned to another entity in bankruptcy 
proceedings initiated subsequent to enactment 
of challenged land use ordinance, was properly 
dismissed for lack of standing. 

Jacobson v. Tahoe Regional Planning Agen- 

cy, 566 F.2d 1353, certiorari granted 
Lake Country Estates, Inc. v. Tahoe Re- 
gional Planning Agency, 98 S.Ct. 2843, 
436 U.S. 943, 56 L.Ed.2d 784, affirmed in 
part, reversed in part 99 S.Ct. 1171, 440 
U.S. 391, 59 L.Ed.2d 401, on remand 474 
F.Supp. 901. 


C.A.9 (Cal.) 1975. Fact that one landown- 
er’s property was located wholly outside present 
city boundaries and that other landowner’s 
property was located mostly outside boundaries 
was not bar to maintenance by landowners of 
action challenging reasonableness of city plan 
which limited number of dwelling units that 
could be erected each year and which had 
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direct, intended and immediate effect on their 
properties. 

Construction Industry Ass’n of Sonoma 
County v. City of Petaluma, 522 F.2d 897, 
certiorari denied 96 S.Ct. 1148, 424 US. 
934, 47 L.Ed.2d 342. 


C.D.Cal. 1997. Adult-oriented _ business 
lacked standing to seek preliminary injunction 
against enforcement of city ordinances restrict- 
ing location of adult businesses, based on facial 
challenge to ordinances, with respect to specific 
premises on which business was located, de- 
spite contentions that business had standing 
because it was in appropriate zone for nonadult 
business most analogous to business in question 
and that challenged ordinance, in conjunction 
with another ordinance, effectively prohibited 
adult businesses anywhere in city; premises was 
in zone in which city had never permitted adult 
uses, and business’ argument that ordinances 
effectively prohibited adult businesses required 
factually-based inquiry that necessitated looking 
considerably beyond language of ordinances. 
Rialto, Cal., Municipal Code ch. 18.105; 
§ 18.105.050; Rialto, Cal., Interim Ordinance 
Nos. 1242, 1245. 

CReote Rialto inem van City someRialto moi 

F.Supp. 1254. 


C.D.Cal. 1995. Owner of adult cabaret 
had standing to sue city for its refusal to issue 
conditional use permit (CUP) for adult business 
since owner would incur monetary losses and 
would be prohibited from engaging in protected 
First Amendment activity if adult cabaret were 
closed, injury to owner would be caused by act 
being complained of, namely violation of First 
Amendment right to freedom of expression, and 
injury would be redressed by granting injunc- 
tive relief which would allow cabaret to remain 
open. U.S.C.A. Const.Amend. 1. 

Santa Fe Springs Realty Corp. v. City of 

Westminster, 906 F.Supp. 1341. 


C.D.Cal. 1992. Landowner’s challenge to 
city’s revision of comprehensive land use plan 
was not ripe for review,.where landowners 
failed to use their clear opportunity to file 
application for development. 

Kawaoka v. City of Arroyo Grande, 796 
F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
870, 130 L.Ed.2d 125. 


E.D.Cal. 1998. Although operator of adult 
entertainment establishment never applied for 
conditional use permit for site which complied 
with city zoning ordinance’s locational restric- 
tions, operator had standing to facially chal- 
lenge conditional use permit requirement, based 
on allegation that permit approval was subject 


to unbridled discretion of city officials. 

U.S.C.A. Const.Amend. 1. 

Diamond v. City of Taft, 29 F.Supp.2d 633, 
affirmed 215 F.3d 1052, amended on de- 
nial of rehearing, certiorari denied 121 


S.Ct. 763, 148 L.Ed.2d 665. 


Cal. 1979. Fact that purchaser of lot adja- 
cent to proposed subdivision accidentally re- 
ceived notice of hearing on developer's appeal 
in county proceedings for approval of subdivi- 
sion plan did not constitute waiver of purchas- 
er’s own right to assert constitutional defects in 
such approval process where county, at such 
hearing, confined its review of the approval 
proceedings to issue raised by the developer and 
rejected all requests by purchaser and other 
landowners for more extended reconsideration. 

Horn v. County of Ventura, 596 P.2d 1134, 

156 Cal.Rptr. 718, 24 Cal.3d 605. 


Cal. 1953. Where operators of trailer 
court, which constituted nonconforming use of 
residentially zoned property, accepted all bene- 
fits bestowed on them by exception granted by 
county board of supervisors for additional trail- 
ers and sanitary facilities upon condition that 
entire nonconforming use would be abandoned 
at end of three years and secured their state and 
local permits on basis of such exception, they 
would not, upon expiration of three-year period, 
be allowed to challenge effectiveness of the 
conditional exception. 

Edmonds v. Los Angeles County, 255 P.2d 

772, 40 Cal.2d 642. 


Cal.App. 1 Dist. 1977. By withdrawing his 
application for “blanket permit’ from regional 
commission to allow development of lots in 
coastal subdivision under Coastal Zone Conser- 
vation Act, subdivider failed to exhaust his ad- 
ministrative remedies and thereby abandoned 
right he had to seek to review by state commis- 


sion and judicial review of its decision. Public 
Resources Code, §§ 27000-27650, 27100, 
27104, 27423, 27424, St.1972, p. A-181; West’s 


Ann.Code Civ.Proc. § 1094.5. 
Frisco Land & Mining Co. v. State of Cali- 
fornia, 141 Cal.Rptr. 820, 74 Cal.App.3d 
736, certiorari denied 98 S.Ct. 2263, 436 
UrS3 908  S6uL Ed2de753; 


Cal.App. 1 Dist. 1971. Although a school 
district is a “local agency aggrieved” within 
meaning of statute that local agency aggrieved 
by application of zoning ordinance may appeal 
to a court of competent jurisdiction, a school 
district need not avail itself of such remedy, in 
view of statute authorizing a school district to 
render a city or county zoning ordinance inap- 
plicable. West’s Ann.Gov.Code, §§ 53093, 
53094. 

City of Santa Clara v. Santa Clara Unified 

SchumDist, mOgeCealsk pian ae meow Gale 
App.3d 152. 
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Cal.App. 2 Dist. 1994. Landowners’ prede- 
cessors in interest waived their right to chal- 
lenge coastal development permit’s transfers of 
development credits program condition because 
they specifically agreed to and complied with 
condition and accepted benefits afforded by 
permits, and because they could not transfer or 
assign to their successors any legal rights great- 
er than they themselves possessed; successors 
obtained property with same limitations and 
restrictions which bound their predecessors. 

Ojavan Investors, Inc. v. California Coastal 

Com., 32 Cal.Rptr.2d 103, 26 Cal.App.4th 
516, as modified on denial of rehearing, 
and review denied, certiorari denied 115 
SS Cle os 51S) USE 1148) 130 I Bdod 
1065. 


Cal.App. 2 Dist. 1993. Allegations — of 
homeowners were sufficient to confer standing 
upon them to challenge extension of life of 
tentative subdivision maps, where homeowners 
alleged that they lived in close proximity to 
challenged subdivision and that their property 
would suffer injury if project was allowed to 
continue without benefit of another site review 
and environmental impact report which would 
have been required if tentative map had ex- 
pired. West's Ann.Cal.Gov.Code §8§ 66410 et 
seq., 66452.6(a, e). 

California Country Club Homes Assn. v. 

City of Los Angeles, 22 Cal.Rptr.2d 917, 
18 Cal.App.4th 1425. 


Cal.App. 2 Dist. 1981. A landowner has 
right to seek judicial invalidation of zoning 
which is arbitrary or unreasonable, which bears 
no reasonable relationship to regional welfare, 
or which deprives him of substantially all use of 
his land. 

Gilliland v. County of Los Angeles, 179 
Cal.Rptr. 73, 126 Cal.App.3d 610, appeal 
dismissed 102 S.Ct. 2227, 456 U.S. 967, 
72 L.Ed.2d 840. 


Cal.App. 2 Dist. 1979. Owner of adjoining 
property had standing to challenge construction 
of two relocatable classrooms for Los Angeles 
police academy where standing was inferential- 
ly adjudicated in prior lawsuit between same 
parties on same question. 

Simons v. City of Los Angeles, 161 Cal. 

Rptr. 67, 100 Cal.App.3d 496. 


Unincorporated association, whose mem- 
bers were alleged to be property owners resid- 
ing in close proximity to site of classroom 
buildings, had standing to challenge construc- 
tion of two relocatable classrooms for Los Ange- 
les police academy on property previously used 
to provide vehicle parking. 

Simons v. City of Los Angeles, 161 Cal. 

Rptr. 67, 100 Cal.App.3d 496. 


Cal.App. 2 Dist. 1962. Sale of petitioners’ 
residential property after notice of appeal had 
been filed in zoning case rendered question of 
injury to petitioners’ property interest moot, 
even though petitioners were taxpayers and 
owned more distant property, which was not 
mentioned in pleading but which was allegedly 
subject to damage, and appeal must be dis- 
missed. 

Goldman v. Santa Barbara County, 21 Cal. 

Rptr. 532, 203 Cal.App.2d 454. 


Cal.App. 2 Dist. 1960. Municipal taxpay- 
ers did not have a sufficient beneficial interest 
as taxpayers to entitle them to challenge either 
approval of a subdivision map or annexation 
proceedings by the municipality in which they 
resided, and they had no standing as “‘ag- 
grieved’’ persons under the Business and Pro- 
fessions Code, to attack either of such proceed- 
ings. West's Ann.Bus. & Prof.Code, § 11525. 

Wire v. Council of City of Los Angeles, 2 

Cal.Rptr. 94, 177 Cal.App.2d 157. 


General interest theoretically shared by all 
property owners of a city in planning of a 
subdivision is remote and indirect, and not such 
as to constitute every property owner and tax- 
payer in the city in regard to a specific subdivi- 
sion an “aggrieved person’ within statute giv- 
ing any person aggrieved by a decision of the 
governing body of a city the right to an addi- 
tional review of the reasonableness of such 
body’s decision as to design and improvement 
of a proposed subdivision. West's Ann.Bus. & 
ProvCode, Siis25. 

Wine v. Council of City of Los Angeles, 2 

Cal.Rptr. 94, 177 Cal.App.2d 157. 


Cal.App. 3 Dist. 1984. Affected citizens 
may challenge a conditional use permit that has 
been issued in violation of the law. West's Ann. 
Cal.C.C.P. § 1094.5(b); West’s Ann.Cal.Gov. 
Code § 65901. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Cal.App. 3 Dist. 1977. Where use limita- 
tions resulted from landowner’s predecessor in 
interest requesting restriction on sale of alcohol- 
ic beverages as a condition of zoning change, 
use limitation could not be challenged by land- 
owner as violation of proscription of statute 
against nonuniform applicable of use regula- 
tions. West's Ann.Gov.Code, § 65852. 

J-Marion Co. v. County of Sacramento, 142 

Cal.Rptr. 723, 76 Cal.App.3d 517. 


Cal.App. 3 Dist. 1977. One legislative in- 
tent is to directly involve owners of property 
situated within radius of 300 feet of property for 
which conditional use permit application has 
been filed and to grant owners right to partici- 
pate in hearing itself, an involvement which 
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inherently carries right of appeal that may not 
be restricted by local ordinance, and a second 
legislative intent is to involve general public at 
every level of planning process. West's Ann. 

Gov.Code, §§ 65033, 65903, 65904. 
Concerned Citizens of Murphys v. Jackson, 
140 Cal.Rptr. 531, 72 Cal.App.3d 1021. 


Where property owners within general 
community which might be affected by granting 
of conditional use permit to construct aggregate 
and mineral recovery plant and owner of prop- 
erty within 300 feet of subject property sought 
to appeal from planning commission’s granting 
of permit over their objections, zoning ordi- 
nance provision restricting right of appeal to 
applicant only was invalid as attempt to restrict 
by local regulation the rights granted by legisla- 
ture through “Planning and Zoning Law.” 
West’s Ann.Gov.Code, 8§ 65033, 65903, 65904. 

Concerned Citizens of Murphys v. Jackson, 

140 Cal.Rptr. 531, 72 Cal.App.3d 1021. 


Cal.App. 4 Dist. 1994. Charter city had 
standing to challenge validity of proposed zon- 
ing ordinance referendum on ground proposed 
ordinance, if approved, would be inconsistent 
with general plan. West’s Ann.Cal.Gov.Code 
§ 65860(b). 

City of Irvine v. Irvine Citizens Against 

Overdevelopment, 30 Cal.Rptr.2d 797, 25 
Cal.App.4th 868, review denied. 


Cal.App. 4 Dist. 1984. Neighbors of opera- 
tor of residential care facility for six or fewer 
persons in residential neighborhood had stand- 
ing to raise claim that portion of Community 
Care Facilities Act specifically proscribing local 
regulation in locating such facilities denied 
them equal protection, as they asserted that 
classification of facility affected their ability to 
challenge its use in their neighborhood. 
U.S.C.A. Const.Amend. 14; West’s Ann.Cal. 
Health & Safety Code §§ 1500 et seq., 1566 et 
SequplOOrsr 

McCafrey v. Preston, 201 Cal.Rptr. 252, 154 

Cal.App.3d 422. 


Cal.App. 4 Dist. 1981. Commercial tenants 
leasing certain premises in area of city zoned 
for commercial use had standing to challenge 
city ordinance requiring all businesses to obtain 
conditional use permits before they could legal- 
ly sell or display any ‘‘adult’’ materials, despite 
fact that they may have failed to exhaust their 
administrative remedies, as tenants’ challenge 
to the ordinance was that it was invalid on its 
face. U.S.C.A.Const. Amend. 1. 

Ebel v. City of Garden Grove, 176 Cal.Rptr. 

312, 120 Cal.App.3d 399. 


Cal.App. 4 Dist. 1975. If decision of Coast- 
al Zone Conservation Commission regarding 
applicability of permit provisions of Coastal 
Zone Conservation Act to proposed condomini- 


um project had been adverse to individuals 
whose property adjoined proposed project and 
who were parties to proceeding before Commis- 
sion and opposed developer’s claim of exemp- 
tion from Act, they would have had right to 
judicial review of Commission's decision. 
West’s Ann.Public Resources Code, § 27424. 
Aries Dev. Co. v. California Coastal Zone 
Conservation Com., 122 Cal.Rptr. 315, 48 
Cal.App.3d 534. 


Cal.App. 4 Dist. 1974. San _ Bernardino 
County Code provisions relating generally to 
appeals from decisions and rulings of county 
planning commission do not give any aggrieved 
person right to appeal from decision of plan- 
ning commission on tentative tract map; thus 
failure of dissatisfied members of public to seek 
administrative appeal from decision approving 
map did not preclude them from maintaining 
court action on ground that they had failed to 
exhaust administrative remedies. 

Friends of Lake Arrowhead v. Board of 

Supervisors, 113 Cal.Rptr. 539, 38 Cal. 
App.3d 497. 


Cal.App. 5 Dist. 1996. Secretary of Re- 
sources Agency and Department of Conserva- 
tion, acting on behalf of state, had standing to 
bring action to compel county assessor to follow 
law in determining cancellation value of Wil- 
liamson Act contract even though Board of 
Equalization (SBE) also had standing but re- 
fused to initiate action; plaintiffs were charged 
with enforcing Act and state had significant 
pecuniary interest, inasmuch as it would receive 
cancellation fee paid. West’s Ann.Cal.Gov. 
Code, §§ 12850, 12854, 15606(h), 51206, 
51220, 51240, 51244, 51283(c)(3). 

People ex rel. Dept. of Conservation v. Tri- 

plett, 55 Cal.Rptr.2d 610, 48 Cal.App.4th 
233, review denied. 


Atty.Gen. 1990. Persons must be allowed 
to appeal to governing body of city the determi- 
nation made by city advisory agency or appeal 
board to approve, conditionally approve, or dis- 
approve a parcel or tenative map of a proposed 
subdivision with respect to required findings 
concerning general and specific plan consisten- 
cy, suitable site, environmental, public health, 
public easements, substantial compliance, and 
regional water quality control violations that 
are assigned to the advisory agency or appeal 
board; in addition, with respect to a tenative 
map determination, the subdivider, any tenant 
of the subject property in the case of a residen- 
tial conversion project, and the advisory agency 
must be allowed to appeal, and any interested 
person adversely affected must be allowed to 
obtain review. 

73 Op.Atty.Gen. 338. 


Atty.Gen. 1990. Legislature may enact a 
statute that does not allow persons affected by a 
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parcel or tenative map determination made bya 

city advisory agency or appeal board to appeal 

the decision to the governing body of the city. 
73 Op.Atty.Gen. 338. 


Atty.Gen. 1990. A charter provision of a 
charter city may not disallow the statutory right 
of persons affected by a parcel or tenative map 
determination made by a city advisory agency 
or appeal board to appeal the decision to the 
governing body of the city. 

73 Op.Atty.Gen. 338. 


Atty.Gen. 1988. In a chartered or general 
law city, the planning director is considered an 
“interested person’’ within the meaning of 
West's Ann.Cal.Gov.Code § 66452.5, subd. (d), 
so as to authorize the planning director to 
appeal to the city council from a subdivision 
map decision made by the planning commission 
acting as the advisory agency. 

71 Op.Atty.Gen. 326, December 1, 1988. 


Law Rev. 1977. Standing to challenge ex- 
clusionary land use devices in federal courts 
after Warth v. Seldin. 

29 Stan.L.Rev. 323. 


572. Preservation before board or officer of 
grounds of review. 


Library references 
C.J.S. Zoning and Land Planning § 273. 


Cal. 1983. Public interest organizations 
could not challenge reasonableness of adminis- 
trative appeal filing fee for the first time on 
appeal, absent showing prima facie evidentiary 
showing as to invalidity of fee. West’s Ann.Cal. 
Gov.Code § 66451.2. 

Sea & Sage Audubon Society, Inc. v. Plan- 

ning Com., 668 P.2d 664, 194 Cal.Rptr. 
357, 34 Cal.3d 412. 


Cal.App. 1 Dist. 1977. Although subdivi- 
der was entitled to challenge constitutionality of 
Coastal Zone Conservation Act on its face on 
judicial review of denial of exemption and per- 
mit, even though such challenge was not made 
before regional commission at time subdivider 
applied for exemption and permit, subdivider 
could not challenge constitutionality of manner 
in which provisions of act were applied to him 
by regional commission without having raised 
such objections before that body. Public Re- 
sources Code, §§ 27000-27650, 27100, 27104, 
St.1972, p. A-181. 

Frisco Land & Mining Co. v. State of Cali- 

fornia, 141 Cal.Rptr. 820, 74 Cal.App.3d 
736, certiorari denied 98 S.Ct. 2263, 436 
U.S. 918, 56 L.Ed.2d 758. 


Cal.App. 2 Dist. 1996. City’s contention 
that “ostrich farm” was not permitted in an A-1 
agricultural zone and that board of zoning ap- 
peals therefore properly determined that no 


ostriches were allowed on ranch was not prop- 
erly raised in administrative hearing and, thus, 
could not be considered on appeal, where city 
failed to provide notice and opportunity to be 
heard on question of whether ostrich ranch was 
a nonconforming use. U.S.C.A. Const.Amend. 
14; West's Ann.Cal. Const. Art. 1, § 7. 
Mohilef v. Janovici, 58 Cal.Rptr.2d 721, 51 
Cal.App.4th 267, review denied. 


Cal.App. 2 Dist. 1987. Denial of zoning 
variance was not preserved for appellate review 
where applicant failed to appeal planning com- 
mission's denial to city counsel and counsel 
neither caused commission’s decision to be ap- 
pealed, nor initiated proceedings pursuant to 
municipal code. 

Ross v. City of Rolling Hills Estates, 238 
Cal.Rptr. 561, 192 Cal.App.3d 370, re- 
view denied, appeal dismissed 108 S.Ct. 
497, 484 U.S. 983, 98 L.Ed.2d 496. 


Cal.App. 2 Dist. 1985. Owner of land sub- 
ject to regulation by the Coastal Commission 
must present to the Commission a claim of 
exemption from intervening change in law 
based on vested right to continue prior use in 
order to raise claimed exemption in trial court 
on judicial review of Commission decision. 

Whaler’s Village Club v. California Coastal 

Com., 220 Cal.Rptr. 2, 173 Cal.App.3d 
240, appeal dismissed, certiorari denied 
NO) Seige Aiey West, AElil, 8X0) 
L.Ed.2d 648. 


Cal.App. 2 Dist. 1977. Where petitioner 
seeking review of grant of conditional use per- 
mit failed to assert lack of environmental im- 
pact report in trial court, that assertion could 
not be raised on appeal. 

Jacobson v. County of Los Angeles, 137 

Cal.Rptr. 909, 69 Cal.App.3d 374. 


Cal.App. 4 Dist. 1999. It would have been 
futile for liquor store owner to raise before city 
board of zoning appeals (BZA) the contention 
that 60-day suspension of owner’s alcoholic 
beverage retail license did not automatically 
terminate owner’s legal nonconforming use, 
where city’s administrative procedures did not 
permit the BZA to determine whether owner's 
grandfathered rights had been lost, and thus, 
owner did not implicitly waive the right to raise 
the issue on appeal. West's Ann.Cal.Bus. & 
Prof.Code § 23790. 

Bauer v. City of San Diego, 89 Cal.Rptr.2d 

795, 75 Cal.App.4th 1281. 


Cal.App. 5 Dist. 1996. Opponent of pro- 
posed excavation project failed to show error as 
to claim that county abused its discretion in 
approving use permit on ground that sand and 
gravel mining in project area was inconsistent 
with county's general plan; opponent did not 
attempt to explain what county general plan 
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said or how approval of use permit was incon- 

sistent with plan, plan was not part of adminis- 

trative record, and opponent did not cite to 

administrative record in attempt to show that 
issue was raised at administrative hearing. 

San Joaquin Raptor/Wildlife Rescue Center 

v. County of Stanislaus, 49 Cal.Rptr.2d 

494, 42 Cal.App.4th 608, as modified on 

denial of rehearing, and review denied. 


573. Interim relief. 


Library references 


C.J.S. Zoning and Land Planning §§ 299, 
314. 


C.A.9 (Cal.) 1993. In context of location- 
restrictive zoning ordinances, preliminary in- 
junction should issue upon clear showing of 
either: probable success on the merits and 
irreparable injuries; or sufficiently serious 
questions going to merits to make case fair 
ground for litigation and balance of hardships 
tipping decidedly in favor of party requesting 
relief. 

Topanga Press, Inc. v. City of Los Angeles, 
989 F.2d 1524, as amended, certiorari 
denied 114 S.Ct. 1537, 511 U.S. 1030, 
128 L.Ed.2d 190. 


Party seeking to preliminarily enjoin loca- 
tion-restrictive zoning ordinance need not dem- 
onstrate that he or she risks irreparable injury, 
but must at least show that he or she will suffer 
degree of hardship that outweighs hardship fac- 
ing opposing party if injunction is not issued; 
similarly, moving party need not demonstrate 
that he or she will succeed on the merits, but 
must at least show that his or her cause pres- 
ents serious questions of law worthy of litiga- 
tion. 

Topanga Press, Inc. v. City of Los Angeles, 
989 F.2d 1524, as amended, certiorari 
alsanteel ili! Sci, WS si7/, Gili WSs, AORN), 
128 L.Ed.2d 190. 


Question of purely economic injury is not 
relevant to issue of whether party moving for 
preliminary injunction faces hardship if loca- 
tion-restrictive zoning ordinance is enforced; 
rather, lower court may only consider whether 
enforcement of ordinance is likely to impugn 
moving party's First Amendment rights. 
U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 
989 F.2d 1524, as amended, certiorari 
demedaI145S Cte l53i,eol le Urse L030: 
128 L.Ed.2d 190. 


In determining whether to preliminarily en- 
join zoning ordinance restricting locations of 
adult businesses, court may not consider eco- 
nomic impact within actual business real estate 
market, but may consider cost when determin- 
ing whether specific site is reasonably suitable 


for operation of a business. U.S.C.A. Const. 
Amend. 1. 
Topanga Press, Inc. v. City of Los Angeles, 
989 F.2d 1524, as amended, certiorari 
denied 114 S.Ct. 1537, 511 US. 1030, 


128 L.Ed.2d 190. 


In determining whether particular reloca- 
tion site under zoning ordinance restricting lo- 
cations of adult businesses may be considered 
part of relevant real estate market in action 
seeking to preliminarily enjoin ordinance’s en- 
forcement, property is not potentially available 
when it is unreasonable to believe that it would 
ever become available to any commercial enter- 
prise. U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 
989 F.2d 1524, as amended, certiorari 
denied 114 S.Ct. 1537; 511 UiS: 1030; 
128 L.Ed.2d 190. 


In determining whether particular reloca- 
tion site for adult business may be considered 
part of relevant real estate market, in action 
seeking to preliminarily enjoin location-restric- 
tive zoning ordinance, relocation sites that are 
reasonably accessible to general public may be 
part of market. U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 

989 F.2d 1524, as amended, certiorari 
denied 14 cS:Ge 1537, .s11 US 1030) 
128 L.Ed.2d 190. 


In determining whether particular reloca- 
tion site for adult business may be considered 
part of relevant real estate market in action to 
preliminary enjoin location-restrictive zoning 
ordinance, areas in manufacturing zones which 
have proper infrastructures such as sidewalks, 
roads and lighting may be included in market. 
U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 
989 F.2d 1524, as amended, certiorari 
denied 114%S-Ct, 1537, Sil eS.) 1080; 
128 L.Ed.2d 190. 


When relocation site for adult business suits 
some generic commercial enterprise, although 
not every particular enterprise, it may be said to 
be part of real estate market, in determining 
whether to preliminarily enjoin location-restric- 
tive zoning ordinance. U.S.C.A. Const.Amend. 
I 

Topanga Press, Inc. v. City of Los Angeles, 

989 F.2d 1524, as amended, certiorari 
denied Wil4nS Cte 53,5 idesUeSe e030) 
128 L.Ed.2d 190. 


Relocation sites for adult business which 
are commercially zoned are part of relevant real 
estate market in determining whether to prelim- 
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inarily enjoin location-restrictive zoning ordi- 
nance. U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 
989 F.2d 1524, as amended, certiorari 
denied 114 S.Ct. 1537, 511 U.S. 1030, 
128 L.Ed.2d 190. 


In determining whether to preliminarily en- 
join city zoning ordinance restricting location of 
adult businesses, district court did not abuse its 
discretion in finding that there would be serious 
hardship to adult businesses if injunction was 
not granted; although there were only 102 
existing businesses in city and ordinance pro- 
vided for 120 relocation sites, ordinance’s 
1,000-foot separation requirements severely 
limited number of businesses that could relocate 
to available areas. U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 

989 F.2d 1524, as amended, certiorari 
Genied! 124 6SiG AS37511 030) 
128 L.Ed.2d 190. 


Balance of hardships tipped in favor of 
adult businesses in action to preliminarily en- 
join enforcement of zoning ordinance that se- 
verely restricted permissible locations of such 
businesses, where city had not enforced ordi- 
nance for long period of time, implying that it 
did not perceive its enforcement to be matter of 
great urgency. U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 

989 F.2d 1524, as amended, certiorari 
denied 114 S.Gt-1537,,.511-U:S. 1030; 
128 L.Ed.2d 190. 


Action brought by owners of adult busi- 
nesses challenging location-restrictive zoning 
ordinance presented serious questions of law as 
to whether ordinance violated owners’ free ex- 
pression rights, in determining whether to pre- 
liminarily enjoin ordinance’s enforcement, 
where city may not have provided adult busi- 
nesses with reasonable alternative avenues of 
expression. U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 
989 F.2d 1524, as amended, certiorari 
denied 114 S.Ct. 1537, 511 U.S. 1030, 
128 L.Ed.2d 190. 


Preliminary injunction enjoining enforce- 
ment of city zoning ordinance restricting loca- 
tion of adult businesses was warranted; ordi- 
nance severely restricted locations to which 
such businesses could be located, and raised 
serious questions of law as to whether it re- 
stricted businesses’ First Amendment free ex- 
pression rights. U.S.C.A. Const.Amend. 1. 

Topanga Press, Inc. v. City of Los Angeles, 

989 F.2d 1524, as amended, certiorari 
denied 114 S.Ct. 1537, 511 U.S. 1030, 
128 L.Ed.2d 190. 


C.A.9 (Cal.) 1985. District court did not 
abuse its discretion by issuing preliminary in- 


junction prohibiting regional planning agency 
which was created by interstate compact, from 
taking any action to approve any project, or to 
approve construction of man-made development 
within agency's jurisdiction, until agency 
adopted plan in compliance with interstate re- 
gional planning compact without giving organi- 
zation of lakefront property owners in region 
opportunity to be heard where organization was 
not party to action when court heard arguments 
on preliminary injunction and decided to grant 
it. Fed.Rules Civ.Proc.Rule 65, 28 U.S.C.A. 
People of State of Cal. ex rel. Van De Kamp 
v. Tahoe Regional Planning Agency, 766 
F.2d 1319, opinion amended 775 F.2d 

998. 


Although preliminary injunction prohibiting 
regional planning agency, which was created 
under interstate compact for management of 
Lake Tahoe Basin area, from taking any action 
to implement its proposed amendments to re- 
gional plan may have placed heavy burden on 
members of organization of lakefront property 
owners who were affected by injunction, district 
court did not abuse its discretion by including 
their activities in repairing shore zone struc- 
tures within scope of jurisdiction, where repairs 
of shore zone structures were projects within 
meaning of compact, and plaintiffs in underly- 
ing injunction action probably would succeed 
on merits of their claim that proposed amend- 
ments to regional plan violated compact. 

People of State of Cal. ex rel. Van De Kamp 

v. Tahoe Regional Planning Agency, 766 
F.2d 1319, opinion amended 775 F.2d 
oS: 


C.A.9 (Cal.) 1985. District court did not 
abuse its discretion in denying sanitation agen- 
cy’s motion to modify injunction prohibiting 
regional planning agency, which was created 
pursuant to interstate compact to monitor de- 
velopment in Lake Tahoe Basin, from approving 
any projects in Basin pending trial on whether 
agency's environmental standards were in con- 
formity with compact; there was evidence that 
limited development sought by sanitation agen- 
cy could adversely affect air and water quality 
in region, and sanitation agency had other reve- 
nue sources from which to make its bond pay- 
ments while preliminary injunction was in 
force. 

People of State of Cal. ex rel. Van De Kamp 

v. Tahoe Regional Planning Agency, 766 
Fi 2cMis iG: 


C.A.9 (Cal.) 1983. Owner of adult book- 
store was entitled to preliminary injunction to 
restrain city from closing the bookstore pursu- 
ant to an ordinance which restricted sellers of 
“sex oriented material” to certain commercial 
zones, since owner’s claim that the real purpose 
of the ordinance was to harass and obstruct the 
exercise of her First Amendment rights present- 
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ed fair ground for litigation, and hardships 
owner would face if preliminary injunction 
were denied were much more serious than the 
temporary hardship the city would endure if the 
injunction were granted. U.S.C.A. Const. 
Amend. 1. 

Ebel v. City of Corona, 698 F.2d 390. 


C.D.Cal. 1997. Adult-oriented business 
failed to present facial challenge to city’s zon- 
ing and permit ordinances, which restricted lo- 
cation of adult businesses, that would redress 
any injury allegedly suffered by it at business’ 
premises, precluding business from obtaining 
preliminary injunction against enforcement of 
ordinances with respect to business’ premises; 
enjoining enforcement of interim ordinances es- 
tablishing moratorium on issuance of permits 
for adult businesses and of requirement of an- 
other ordinance that adult businesses obtain 
conditional development permit would not 
transform location of premises, which was zone 
in which city had never permitted adult uses, 
into appropriate zone in which to operate adult 
business. Rialto, Cal., Municipal Code 
§ 18.105.050; Rialto, Cal., Interim Ordinance 
Nos. 1242, 1245. 

CR of Rialto, Inc. v. City of Rialto, 975 

F.Supp. 1254. 


C.D.Cal. 1995. Bar owner was not likely 
to succeed on merits of its claim that bar was in 
Commercial General (CG) zone which would 
allow bar to offer adult-type entertainment, for 
purposes of bar owner’s request for preliminary 
injunction prohibiting city from enforcing its 
Industrial General (IG) zone regulations against 
bar owner; interim plan, which would have 
changed bar’s zone from IG zone to CG zone 
was never actually adopted by city council, and 
most of the evidence pointed to the conclusion 
that the plan was not yet effective. Pasadena, 
Cal., P.M.C. 88 17.16.050, 17.28.020, 17.32.030. 

3570 East Foothill Blvd., Inc. v. City of 

Pasadena, 912 F.Supp. 1257, affirmed 99 
F.3d 1147. 


Delay involved in waiting for interim plan, 
which would change bar’s zone from Industrial 
General (IG) to Commercial General (CG), to be 
adopted by city council was not “irreparable 
harm,’’ as required to support bar owner's re- 
quest for preliminary injunction to enjoin city 
from enforcing its Industrial General (IG) zone 
regulations against it. U.S.C.A. Const.Amend. 
ile 

3570 East Foothill Blvd., Inc. v. City of 

Pasadena, 912 F.Supp. 1257, affirmed 99 
F.3d 1147. 


Owner of bar seeking to offer adult enter- 
tainment failed to establish likelihood of success 
on merits, as required to support its request for 
preliminary injunction on ground that city’s 
adult business zoning restrictions did not pro- 


vide reasonable opportunity for such businesses 
to exist within city limits, despite bar owner's 
showing that between only 0.73% and 0.95% of 
city was theoretically available for adult busi- 
nesses; city was fundamentally residential and 
only one adult business currently existed in the 
city. Pasadena, Cal., P.M.C. §8§ 17.16.050, 
17.28.020, 17.32.030. 
3570 East Foothill Blvd., Inc. v. City of 
Pasadena, 912 F.Supp. 1257, affirmed 99 
F.3d 1147. 


Effect of adult business zoning ordinances, 
in preventing bar from offering semi-nude danc- 
ing, would constitute irreparable injury, but bar 
owner did not demonstrate that balance of 
hardship tips decidedly in its favor, as required 
for owner to be entitled to preliminary injunc- 
tion in absence of demonstration of likelihood of 
success on merits of its argument that city’s 
adult business zoning scheme did not allow for 
reasonable alternative avenues of communica- 
tion; on the contrary, injunction against en- 
forcement of adult business ordinances would 
profoundly harm the city. U.S.C.A. Const. 
Amend. 1; Pasadena, Cal., P.M.C. 8§ 17.16.050, 
17.28.020, 17.32.030. 

3570 East Foothill Blvd., Inc. v. City of 

Pasadena, 912 F.Supp. 1257, affirmed 99 
F.3d 1147. 


Cal.App. 3 Dist. 1994. Property owners’ 
association could be fully compensated by pay- 
ment of money damages and, thus, association 
failed to establish substantial risk of irreparable 
harm in absence of preliminary injunction seek- 
ing to stop collection of fee to ameliorate lake 
pollution imposed upon issuance of building 
permits and to stop any expenditures from fees 
already collected. 

Tahoe Keys Property Owners’ Assn. v. State 
Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass'n v. California 
State Water Resources Control Bd., 115 
S.Ct. 485) 513° U.S,-988, 130° L.Ed:2d 397. 


Preliminary injunction to prevent collection 
of lake pollution mitigation fee imposed upon 
issuance of building permits posed significant 
risk of harm to government agencies and public 
interest from continued degradation of lake and 
from fact that government would have to bring 
multiple collection actions against individual 
property owners if government prevailed on 
merits of challenge to fee. 

Tahoe Keys Property Owners’ Assn. v. State 
Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass'n v. California 
State Water Resources Control Bd., 115 
S.Ct. 485, 513 U.S. 988, 130 L.Ed.2d 397. 
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Lake pollution mitigation fee was imposed 
upon issuance of building permits to ameliorate 
pollution of lake from development and, thus, 
fee furthered important state interest reasonably 
related to property at issue, which suggested 
that property owners’ association would not 
prevail on merits of their regulatory-taking 
claim for which they sought preliminary injunc- 
tion. 

Tahoe Keys Property Owners’ Assn. v. State 
Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass'n v. California 
State Water Resources Control Bd., 115 
S.Ct. 485, 513 U.S. 988, 130 L.Ed.2d 397. 


Nexus between use of lake pollution mitiga- 
tion fee and government’s objectives of amelio- 
rating pollution supported conclusion that fee 
scheme imposed upon issuance of building per- 
mits was not regulatory taking, for purposes of 
property owners’ association’s request for pre- 
liminary injunctive relief; calculation of fee 
level was based on effects of development on 
lake, and fee money was dedicated to projects to 
abate or offset polluting effects of development. 

Tahoe Keys Property Owners’ Assn. v. State 

Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass'n v. California 
State Water Resources Control Bd., 115 
SiGe 485, 513 US. 988, 150. bdl2d 397. 


Lake pollution mitigation fee imposed upon 
issuance of building permits did not single out 
property owners unfairly in comparison to gen- 
eral public, which suggested that property own- 
ers’ association was unlikely to succeed on 
merits of claim that fee scheme was regulatory 
taking, for purposes of request for preliminary 
injunction; property owners on lake received 
special benefit beyond those received by general 
public from preservation of quality of lake. 

Tahoe Keys Property Owners’ Assn. v. State 

Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass’n v. California 
State Water Resources Control Bd., 115 
S.Ct. 485, 513 U.S. 988, 130 L.Ed.2d 397. 


Prior actions of property owners’ associa- 
tion suggested that it might be procedurally 
barred from challenging scheme for lake pollu- 
tion mitigation fee imposed upon issuance of 
building permits, which further suggested that 
association would not prevail on merits of reg- 
ulatory taking claim for which it sought pre- 
liminary injunction; association had proposed 
mitigation fee as condition of zoning reclassifi- 
cation, and had accepted benefits of zoning 


resolutions without challenge to fee scheme for 
nine years. 

Tahoe Keys Property Owners’ Assn. v. State 
Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass’n v. California 
State Water Resources Control Bd., 115 
S.Ct. 485, 513 U.S. 988, 130 L.Ed.2d 397. 


Property owners’ association failed to es- 
tablish irremediable injury, for purposes of re- 
quest for preliminary injunction, from govern- 
ment agencies’ failure to execute memorandum 
of understanding between association and gov- 
ernment agencies concerning mitigation of lake 
pollution, in light of association’s failure to 
challenge resolution imposing fee at time of its 
adoption to assert objection on basis of memo- 
randum of understanding. 

Tahoe Keys Property Owners’ Assn. v. State 
Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass'n v. California 
State Water Resources Control Bd., 115 
S.Ct. 485, 513 US: 988, 130 IEd.2d 397, 


Property owners’ association’s lack of par- 
ticipation in determination of how to spend 
money collected by lake pollution mitigation 
fees imposed upon issuance of building permits 
did not support preliminary injunction to pre- 
vent collection of fee and use of funds, in light 
of association's decision to not participate as 
trial tactic after filing action to challenge validi- 
ty of fee. 

Tahoe Keys Property Owners’ Assn. v. State 
Water Resources Control Bd., 28 Cal. 
Rptr.2d 734, 23 Cal.App.4th 1459, review 
denied, certiorari denied Tahoe Keys 
Property Owners’ Ass'n v. California 
State Water Resources Control Bd., 115 
S.Ct. 485, 513 U.S. 988, 130 L.Ed.2d 397. 


574. Record. 
Library references 


C.J.S. Zoning and Land Planning §8§ 278, 
APU) 


S.D.Cal. 2000. When court reviews tele- 
communications zoning decision challenged as 
not being supported by substantial evidence, it 
may not go beyond administrative record, but 
where claim alleges discrimination among car- 
riers or prohibition of personal wireless ser- 
vices, outside evidence may be considered. 
Communications Act of 1934, § 332(c)(7)(B)(, 
iii), as amended, 47 U.S.C.A. § 332(c)(7)(B)(i, 
ill). 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


Cal. 1974. In reviewing Coastal Zone Con- 
servation Commission’s denial of permit to de- 
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velop land in Coastal Zone, trial court was 
confined to record before Commission unless 
applicants possessed evidence, which was not 
presented to Commission and which could not 
have been produced in exercise of reasonable 
diligence, or unless evidence was improperly 
excluded at administrative hearing. West's 
Ann.Public Resources Code, § 27000 et seq.; 
West's Ann.Code Civ.Proc. §§ 1094.5, 1094.5(d). 
State of California v. Superior Court, 524 
Pi2d 1281, 115 Gal:Rptr: 497, 12 Cal-3d 

Deve 


Cal.App. 1 Dist. 1998. Property owners’ 
claim that substantial evidence did not support 
town’s denial of application for five-lot residen- 
tial subdivision on hillside property was deemed 
waived, as owners failed to set forth any state- 
ment of the town’s findings or the evidence used 
to support those findings. West’s Ann.Cal. 
C.C.P. § 1094.5(c). 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


Cal.App. 1 Dist. 1995. On petition for writ 
of administrative mandamus challenging Coast- 
al Commission’s certification of local coastal 
program (LCP), sole evidence before court is 
administrative record of Commission’s decision 
and deferential standard of review applies; if 
substantial evidence supports Commission’s ac- 
tion, court affirms, and if not, court reverses. 
U.S.C.A. Const.Amend. 14; West's Ann.Cal.Pub. 
Res.Code § 30514(d); West’s Ann.Cal.C.C.P. 
§ 1094.5. 

San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Cal.App. 1 Dist. 1977. Official minutes of 
planning commission and city council regarding 
assessment district and approval of subdivision 
maps constituted adequate record of adminis- 
trative proceedings for purpose of action chal- 
lenging city council’s approval of subdivision 
maps and adoption of resolutions creating as- 
sessment district. 

Save El Toro Assn. v. Days, 141 Cal.Rptr. 

282, 74 Cal.App.3d 64. 


Cal.App. 2 Dist. 1969. It is not desirable 
procedure for findings of board of supervisors 
in zoning case and considerations on which 
they rest to be stated in record only as parts of 
motion to grant order. 

Hamilton v. Board of Sup’rs of Santa Bar- 

bara County, 75 Cal.Rptr. 106, 269 Cal. 
App.2d 64. 


Cal.App. 3 Dist. 1982. | Reviewing court 
would not probe into relative merits of what 
was or was not in the public interest absent a 
more compelling showing in the evidentiary 
record that amendment to Sacramento County 


general plan designating 190-acre parcel from 
permanent agricultural to agricultural-residen- 
tial served no public purpose, and would leave 
that decision to the discretion of the board as 
the local elected legislative body. West’s Ann. 
Gov.Code § 65356.1. 
Environmental Council v. Board of Super- 
visors, 185 Cal.Rptr. 363, 135 Cal.App.3d 
428. 


Cal.App. 5 Dist. 1996. Opponent of pro- 
posed excavation project failed to show error as 
to claim that county abused its discretion in 
approving use permit on ground that sand and 
gravel mining in project area was inconsistent 
with county's general plan; opponent did not 
attempt to explain what county general plan 
said or how approval of use permit was incon- 
sistent with plan, plan was not part of adminis- 
trative record, and opponent did not cite to 
administrative record in attempt to show that 
issue was raised at administrative hearing. 

San Joaquin Raptor/Wildlife Rescue Center 

v. County of Stanislaus, 49 Cal.Rptr.2d 
494, 42 Cal.App.4th 608, as modified on 
denial of rehearing, and review denied. 


(B) PROCEEDINGS. 


Research Notes 


See Wright & Miller, Federal Practice and Pro- 
cedure: Civil. 


581. In general. 


Library references 


C.J.S. Zoning and Land Planning §§ 299, 
S3. 


C.D.Cal. 1997. Motion to consolidate 
hearing on preliminary injunction against en- 
forcement of zoning restrictions on adult orient- 
ed businesses with action on merits of perma- 
nent injunction was in interests of expedition 
and judicial economy, as both adult oriented 
business and city had fully briefed issues pre- 
sented. Rialto, Cal., Code §§ 18.60.030, 
18.60.050. 

C.R. of Rialto, Inc. v. City of Rialto, 964 

F.Supp. 1401. 


City had adequate notice of adult oriented 
business’ motion to consolidate hearing on pre- 
liminary injunction against enforcement of zon- 
ing restrictions on adult oriented businesses 
with action on merits of permanent injunction, 
as business had abided by Federal Rules of Civil 
Procedure and Local Civil Rules. Rialto, Cal., 
Code §§ 18.60.030, 18.60.050. 

C.R. of Rialto, Inc. v. City of Rialto, 964 

F.Supp. 1401. 


City had adequate time to conduct discov- 
ery, and could not avoid consolidation of hear- 
ing on preliminary injunction against enforce- 
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ment of zoning restrictions on adult oriented 
businesses with action on merits of permanent 
injunction on this ground, where city had de- 
posed adult oriented business’ zoning expert, 
court had extended time for hearing motion to 
enable parties to engage in discovery, and city 
had failed to show why it could not present 
admissible evidence as to existence of location 
within city where adult oriented business could 
be established pursuant to zoning regulations. 
Rialto, Cal., Code §§ 18.60.030, 18.60.050. 

C.R. of Rialto, Inc. v. City of Rialto, 964 

F.Supp. 1401. 


Cal.App. 1 Dist. 1990. Any action in which 
a party challenges a residential development fee 
imposed as a ‘“‘special tax’’ must comply with 
the requirements of statute providing method 
for protesting imposition of exactions on resi- 
dential housing development as well as the 
specific requirements of statute providing meth- 
od for protesting the imposition of a develop- 
ment fee. West's Ann.Cal.Gov.Code §§ 66008, 
66008(d), 66017. 
North State Development Co. v. Pittsburg 
Unified School Dist., 270 Cal.Rptr. 166, 
220 Cal.App.3d 1418. 


Cal.App. 1 Dist. 1989. School district 
demonstrated “‘good cause” for its failure to 
comply with statutory validation requirements 
in challenging redevelopment project based on 
counsel’s mistaken but reasonable belief that 
third-party public agencies were exempt such 
requirements in challenging actions by another 
public agency. West’s Ann.Cal.C.C.P. § 869. 

Millbrae School Dist. v. Superior Court, 

261 Cal.Rptr. 409, 209 Cal.App.3d 1494, 
review denied. 


Cal.App. 2 Dist. 1977. In action for judi- 
cial review of permits issued pursuant to Coast- 
al Act, plaintiffs can stall proceedings indefinite- 
ly until record is produced from administrative 
body which issued the permit, justifying require- 
ment of a bond. Public Resources Code, 
§ 27425, St.1972, p. A-180; West’s Ann.Code 
Civ.Proc. § 527. 

Venice Canals Resident Home Owners 

Assn. v. Superior Court, 140 Cal.Rptr. 
361, 72 Cal.App.3d 675. 


Neither 1972 Coastal Act nor 1976 Coastal 
Act prohibits any court from requiring posting 
of bond as condition of stay in actions giving 
person aggrieved by decision or action of Coast- 
al Commission right to judicial review by filing 
petition for writ of mandate and the acts pro- 
hibit requirement of bond only in actions 
brought to restrain violations of Acts or to 
enforce affirmative duties. West's Ann.Public 
Resources Code, §§ 30801, 30804; Public Re- 


sources Code, §§ 27424, 27425, St.1972, p. A- 
180. 
Venice Canals Resident Home Owners 
Assn. v. Superior Court, 140 Cal.Rptr. 
361, 72 Cal.App.3d 675. 


Where real parties in interest had spent 
considerable time and money in process of 
obtaining from Coastal Commission permits for 
construction of homes, permits had been ob- 
tained properly and in good faith, real parties 
were faced with further delays and expense in 
connection with action brought by petitioners 
challenging permits and petitioners’ claims 
were overbroad, unsubstantiated and spacious, 
superior court did not abuse its discretion in 
requiring petitioners to file bond as condition of 
stay order pending final decision. West's 
Ann.Public Resources Code, 8§ 30801, 30804; 


Public Resources Code, §8§ 27424, 27425, 
St.1972, p. A-180. 
Venice Canals Resident Home Owners 


Assn. v. Superior Court, 140 Cal.Rptr. 
361, 72 Cal.App.3d 675. 


Cal.App. 2 Dist. 1960. Upon filing of peti- 
tions for writ of mandate and certiorari to 
review certain action of a municipality in ap- 
proving a subdivision map and in annexing 
property described therein, petitioners gave no- 
tice of their intention to apply for issuance of 
such writs, and thereafter city officials and 
others named as respondents were authorized 
to submit points and authorities in opposition to 
the application, and trial court was authorized 
to deny the application summarily without a 
hearing on the merits. 

Wine v. Council of City of Los Angeles, 2 

Cal.Rptr. 94, 177 Cal.App.2d 157. 


Cal.App. 4 Dist. 2000. Denial of property 
owner's request, in administrative mandamus 
proceeding challenging county’s approval of 
landfill, to compel production of certain docu- 
ments was not abuse of discretion, in absence of 
showing that requested documents could not 
have been obtained during the administrative 
proceedings in the exercise of reasonable dili- 
gence or thai unusual circumstances justified 
production of the documents. West’s Ann.Cal. 
CCP Sa1094 5, 

Cadiz Land Co., Inc. v. Rail Cycle, L.P., 99 

Cal.Rptr.2d 378, 83 Cal.App.4th 74. 


582. Parties. 


Library references 


C.J.S. Zoning and Land Planning §§ 267, 
268, 301. 


582.1. —— In general. 

Cal.App. 1 Dist. 1981. Where relief sought 
in petitions relative to validity of county's gener- 
al plan for physical development did not, with 
exception of subdivision proceedings involving 
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owner subdivider who was joined as real party 
in interest, involve cancellation or suspension of 
any subdivision approval previously granted by 
county, there were no indispensable parties who 
had not been joined, and relief could be granted 
in its entirety with parties already before court. 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Cal.App. 2 Dist. 1961. Although amending 
zoning ordinance is limited in its immediate 
effect upon property that does not belong to a 
plaintiff, he has an actionable interest if zoning 
ordinance has been adopted without following 
procedure prescribed. West's Ann.Gov.Code, 
§§ 65650-65659, 65800-65808. 

Ferris v. City of Alhambra, 11 Cal.Rptr. 

475, 189 Cal.App.2d 517. 


Cal.App. 3 Dist. 1979. State, which was 
charged with enforcement of zoning plan pro- 
mulgated by regional planning agency, was 
properly made party to suit by landowner chal- 
lenging zoning of his property under general 
forest classification. Tahoe Regional Planning 
Compact, article V(c), West’s Ann.Gov.Code, 
§ 66801. 

Viso v. State of California, 154 Cal.Rptr. 

580, 92 Cal.App.3d 15. 


Cal.App. 4 Dist. 1996. In determining in- 
dispensable parties, distinction is to be made 
where legal attack is on specific development 
plan as distinguished from a plan that would be 
applied equally to all similarly situated persons, 
and rule is that unless challenge is aimed at 
specific developer, developer is not exposed to 
prejudice necessary to make it an indispensable 
party. 

Save Our Bay, Inc. v. San Diego Unified 

Port Dist., 49 Cal.Rptr.2d 847, 42 Cal. 
App.4th 686. 


Cal.App. 4 Dist. 1989. City council was 
proper party plaintiff to raise constitutional 
rights of adjacent owners to notice and hearing 
prior to deemed approval of tentative map tract 
of subdivision developer under Permit Stream- 
lining Act. West's Ann.Cal.Gov.Code §§ 65920 
et seq., 65950, 65956; U.S.C.A. Const.Amend. 
14. 

Selinger v. City Council, 264 Cal.Rptr. 499, 

216 Cal.App.3d 259, review denied. 


Cal.App. 4 Dist. 1985. Petition to set aside 
city’s approval of planned residential develop- 
ment permit which allowed developers to de- 
molish apartments and replace them with con- 
dominiums joined all indispensable parties, 
even though petition did not name others who 
had received permits allegedly invalid due to 
inadequacy of city’s housing element, where 
petition did not seek to cancel or suspend any 


approval previously granted. West’s Ann.Cal. 
Gov.Code § 65583. 
Buena Vista Gardens Apartments Assn. v. 
City of San Diego Planning Dept., 220 
Cal.Rptr. 732, 175 Cal.App.3d 289. 


¢=583. —— Intervention and new parties. 


C.A.9 (Cal.) 1986. Special public district 
located in Lake Tahoe Basin was not entitled to 
intervene as of right in suit challenging adequa- 
cy of plan by Tahoe Regional Planning Agency 
to achieve specified environmental goals, even 
though district asserted that district would have 
argued its interests more vigorously than exist- 
ing parties, where each of district's concerns 
was addressed by at least one existing party, 
district’s interests did not in any way conflict 
with those of several existing parties, there were 
no questions of adequacy resulting from any 
party’s involvement on both sides of lawsuit and 
district did not have to prod any parties to 
become involved in litigation. West’s Ann.Cal. 
Gov.Code § 66801; Fed.Rules Civ.Proc.Rule 
24(a)(2), 28 U.S.C.A. 

People of State of California v. Tahoe Re- 

gional Planning Agency, 792 F.2d 775. 


Denial of motion by special public district 
located in Lake Tahoe Basin for permissive 
intervention in suit challenging adequacy of 
plan by Tahoe Regional Planning Agency to 
achieve specified environmental goals, on 
grounds that district's intervention would be 
redundant and would impair efficiency of litiga- 
tion, was-not abuse of district court's discretion, 
where district's interests were adequately repre- 
sented by existing parties. West’s Ann.Cal.Gov. 
Code § 66801; Fed.Rules Civ.Proc.Rule 
24(b)(2), 28 U.S.C.A. 

People of State of California v. Tahoe Re- 

gional Planning Agency, 792 F.2d 775. 


Cal. 1986. When city or county is required 
to prove reasonable relationship of growth con- 
trol ordinance to public health, safety or wel- 
fare, trial court in most instances should allow 
intervention by proponents of initiative, and to 
fail to do so may well be abuse of discretion. 
West's Ann.Cal.Evid.Code § 669.5. 

Building Industry Assn. v. City of Camaril- 

lo, 718 P.2deG8re22GeCaliRptwecd, 41 
Cal.3d 810. 


Cal. 1968. Owners of adjacent lot were 
parties in interest entitled to intervene in action 
to establish right to build residence in violation 
of Los Angeles municipal code requirement that 
setback conform to other setbacks on street. 

Weiner v. City of Los Angeles, 441 P.2d 

293; 108 (Cal Rptm 730,068 Cal. 2d) 697. 


Cal.App. 1 Dist. 1981. Where nonjoined 
subdividers could properly be classified as nec- 
essary parties, but were not at any time indis- 
pensable to adjudication of action regarding 
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validity of county's general plan for physical 
development, trial court did not exceed its juris- 
diction in proceeding without them, nor did it 
abuse discretion by not pursuing impractical 
prospect of joining them. West’s Ann.Code Civ. 
Proc. § 389. 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Cal.App. 2 Dist. 1955. Where special per- 
mits to operate rock quarry and crushing plant, 
upon land were granted to applicants by county 
Board of Supervisors, applicants’ interest in 
property was assignable to owner of property 
who was a real party in interest and had the 
right to intervene in proceeding protesting 
granting of permits. West’s Ann.Code Civ.Proc. 
§ 387. 

Cohn v. County Bd. of Sup’rs of Los Ange- 

les County, 286 P.2d 836, 135 Cal.App.2d 
180. 


Where special permits to operate rock quar- 
ry and crushing plant, sand and gravel pit, and 
asphalt plant upon land were granted to appli- 
cants by county Board of Supervisors, appli- 
cants’ interest in property was assignable to 
owner of property who was a real party in 
interest and had the right to intervene in pro- 
ceeding protesting granting of permits. West's 
Ann.Code Civ.Proc. § 387. 

Cohn vy. County Bd. of Sup’rs of Los Ange- 

les County, 286 P.2d 836, 135 Cal.App.2d 
180. 


584. Time for proceedings. 
See also LIMITATION OF ACTIONS. 


Library references 
C.J.S. Zoning and Land Planning § 302. 


584.1. —— In general. 


C.A.9 (Cal.) 1988. Property owner’s chal- 
lenge, on taking and equal protection grounds, 
to zoning density requirement which allegedly 
denied him any beneficial use of land was 
subject to one-year period of limitations. 
U.S.C.A. Const.Amend. 14. 

Barancik v. County of Marin, 872 F.2d 834, 

certiorari denied 110 S.Ct. 242, 493 U.S. 
894, 107 L.Ed.2d 193. 


N.D.Cal. 1976. In view of fact that county 
ordinance specifically exempted from the 30- 
day limit review of, inter alia, decisions of 
zoning boards and of boards of appeal respect- 
ing variances, conditional use permits and other 
permits, action to challenge on constitutional 
grounds county planning commission's refusal 
to rezone 206 acres of unimproved mountain 
land or to approve a land division or give 
conceptual approval to a planned unit develop- 
ment project for the site was exempt from 
county code provision that actions for review of 
zoning decisions must be brought within 30 


days of the effective date of such decisions. 

West's Ann.Cal.Gov.Code, 8§ 65860, 65907. 

Sanfilippo v. Santa Cruz County, 
F.Supp. 1340. 


415 


Section of California Government Code per- 
taining to suits contesting the conformance of 
local zoning to local general plans was inappli- 
cable to action by property owners to challenge 
on constitutional grounds a county planning 
commission's refusal to rezone 206 acres of 
unimproved mountain land or to approve a land 
division or give conceptual approval to a 
planned unit development project and, there- 
fore, action was exempt from 90-day limitation. 
West's Ann.Cal.Gov.Code, § 65860. 

Sanfilippo v. Santa Cruz County, 415 

F.Supp. 1340. 


Cal. 1972. Where judicial relief from ac- 
tion of county board of supervisors in approving 
conditional use and building permits was 
sought within 30 days of board’s decision as 
required by county ordinance and relief was 
denied by Court of Appeals without prejudice to 
commencement of action in the superior court, 
the 30-day period did not preclude superior 
court review under the promptly refiled identi- 
cal petition. West’s Ann.Const. art. 6, § 10; 
West's Ann.Code Civ.Proc. § 396. 

Friends of Mammoth v. Board of Supervi- 

sors, 502 P.2d 1049, 104 Cal.Rptr. 761, 8 
Cal.3d 247. 


Cal.App. 1 Dist. 1998. City board’s grant 
of application for conditional use permit was 
governed by 90-day limitation period of Govern- 
ment Code for actions or proceedings attacking, 
reviewing, setting aside, voiding or annulling 
local zoning decisions on conditional use per- 
mits. West's Ann.Cal.Gov.Code § 65903; 
§ 65907(a) (Repealed). 

Ching v. San Francisco Bd. of Permit Ap- 

peals (Harsch Inv. Corp.), 70 Cal.Rptr.2d 
700, 60 Cal.App.4th 888, rehearing de- 
nied, and review denied. 


Clear legislative intent of statute imposing 
shortened 90-day limitations period for attack- 
ing local zoning decision is to give governmen- 
tal zoning decisions certainty, permitting them 
to take effect quickly and giving property own- 
ers necessary confidence to proceed with ap- 
proved projects. West's Ann.Cal.Gov.Code 
§ 65907(a) (Repealed). 

Ching v. San Francisco Bd. of Permit Ap- 

peals (Harsch Inv. Corp.), 70 Cal.Rptr.2d 
700, 60 Cal.App.4th 888, rehearing de- 
nied, and review denied. 


Action or proceeding under Political Re- 
form Act challenging local permit appeal board 
decision must comply with specific 90-day limi- 
tations period under Government Code for chal- 
lenging or seeking to annual local zoning deci- 
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sion granting conditional use permit; 90-day 
provision preempts any other longer period that 
might otherwise apply under Political Reform 
Act. West's Ann.Cal.Gov.Code 8 87100 et seq.; 
§ 65907(a) (Repealed); West’s Ann.Cal.C.C.P. 
§§ 338(a), 1859. 
Ching v. San Francisco Bd. of Permit Ap- 
peals (Harsch Inv. Corp.), 70 Cal.Rptr.2d 
700, 60 Cal.App.4th 888, rehearing de- 
nied, and review denied. 


Cal.App. 1 Dist. 1990. Statute providing 
limitations period for challenging the levy of a 
new or modified fee or service by a local agency 
does not restrict challenges to imposition of 
residential development fees. West's Ann.Cal. 
Gov.Code § 54995. 

North State Development Co. v. Pittsburg 

Unified School Dist., 270 Cal.Rptr. 166, 
220 Cal.App.3d 1418. 


Landowners failed to comply with proce- 
dural requirements for their challenge of school 
facilities fee on new residential development 
imposed by school district, despite landowners’ 
contention that they had substantial communi- 
cations and voiced their objections to the fee to 
the district’s counsel, where the landowners 
filed three petitions challenging fee, but never 
filed required written protest at time first peti- 
tion was filed, one landowner was not a party to 
the lawsuit and the other landowner had not yet 
paid any fee, and filing of second petition ex- 
ceeded limitations period. West's Ann.Cal.Gov. 
Code 88 66008, 66008(d). 

North State Development Co. v. Pittsburg 

Unified School Dist., 270 Cal.Rptr. 166, 
220 Cal.App.3d 1418. 


Cal.App. 1 Dist. 1982. Evidence was insuf- 
ficient to support finding by city board of permit 
appeals that failure of variance applicant to file 
an appeal within ten-day period was excusable, 
on basis that notice should have been sent to 
her directly rather than to her purported agent, 
where by written authorization applicant had 
bestowed an agency upon such person to make 
application on her behalf and to accept commu- 
nications on her behalf in connection with the 
application, and where applicant was fully 
aware of the decision within the appeal period. 

Franklin v. Steele, 185 Cal.Rptr. 469, 131 

Cal.App.3d 558. 


City’s board of permit appeals is without 
any jurisdiction to extend time for appeal from 
decision of zoning administrator. 

Franklin v. Steele, 185 Cal.Rptr. 469, 131 

Cal.App.3d 558. 


Evidence was insufficient to support a find- 
ing that zoning administrator in any way inten- 
tionally or inadvertently caused variance appli- 
cant not to timely file her notice of appeal or 
misled her in any way, especially where appli- 


cant admitted that she had actual notice of 

variance decision at least three days before her 
appeal period expired. 

Franklin v. Steele, 185 Cal.Rptr. 469, 131 
Cal.App.3d 558. 


Cal.App. 1 Dist. 1982. Action seeking to 
set aside decision of county board of supervisors 
approving subdivision and adopting specific 
plan for construction of project was barred by 
laches where plaintiff knew of proposed project 
as early as 1976, delay of over two and one-half 
years before instituting lawsuit was unreason- 
able and developers substantially and justifiably 
relied to their detriment on adoption of specific 
plan. 

Holt v. County of Monterey, 180 Cal.Rptr. 

514, 128 Cal.App.3d 797. 


Action seeking to set aside decision of coun- 
ty board of supervisors approving subdivision 
was barred by laches, even though suit had been 
brought within statutory time limits. West's 
Ann.Gov.Code §§ 65907, 66499.37. 

Holt v. County of Monterey, 180 Cal.Rptr. 

514, 128 Cal.App.3d 797. 


Plaintiff's challenges to subdivision use per- 
mit and approval of tentative subdivision map 
were barred where plaintiff did not seek judicial 
review of factual bases for county’s quasi-judi- 
cial decisions in form of administrative manda- 
mus action, but, rather, plaintiff's sole claim 
was that proposed subdivision was necessarily 
invalid because it did not conform to adequate 
general plan. West's Ann.C.C.P. § 1094.5; 
West’s Ann.Gov.Code § 66473.5. 

Holt v. County of Monterey, 180 Cal.Rptr. 

514, 128 Cal.App.3d 797. 


Cal.App. 1 Dist. 1978. Fact that observa- 
tion that no vested right to violate an ordinance 
can be acquired by continued violations was 
first made in action challenging a zoning ordi- 
nance for unconstitutionality meant that such 
observation had no application to whether lach- 
es could arise in a zoning case. 

City and County of San Francisco v. Pacel- 

lo, 149 Cal.Rptr. 705, 85 Cal.App.3d 637. 


Cal.App. 1 Dist. 1978. Under county code 
section which provided 30-day statute of limita- 
tions for judicial review of county zoning ordi- 
nances and which was amended to provide for 
90-day period, landowners’ challenge to ordi- 
nance which rezoned their property for agricul- 
tural use with a one-acre minimum building 
site, filed approximately 180 days after ordi- 
nance’s enactment, was not timely. 

Pan Pacific Properties, Inc., v. County of 

Santa Cruz, 146 Cal.Rptr. 428, 81 Cal. 
App.3d 244. 


Cal.App. 1 Dist. 1974. Statute limiting 
time in which action can be filed to attack 
zoning decisions of zoning administrator or 
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zoning board of appeals did not apply to order 
of county board of supervisors terminating a 


nonconforming use. West's Ann.Gov.Code, 
§ 65901. 
People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 
App.3d 590. 


Cal.App. 2 Dist. 2000. Action challenging 
validity of amendment to city zoning ordinance 
which expanded categories of permitted busi- 
ness occupations in agricultural and residential 
zones, on basis that resulting imposition of 
business tax on persons engaged in business in 
their homes violated constitutional spending 
limitations created by Proposition 218, was gov- 
erned by 90-day limitations period applicable to 
actions challenging a legislative body’s decision 
to adopt or amend a zoning ordinance, and not 
by general three-year limitations period for ac- 
tions on a liability created by statute. West's 
Ann.Cal. Const. Art. 13C, § 1 et seq.; Art. 13D, 


Sule tet) seq.: West's Ann.Cal.Gov.Code 
§ 65009(c)(1)(B); West's Ann.Cal.C.C.P. 
§ 338(a). 


Howard Jarvis Taxpayers Association v. 
City of Los Angeles, 93 Cal.Rptr.2d 742, 
79 Cal.App.4th 242, as modified. 


Ninety-day limitations period applicable to 
actions challenging a legislative body's decision 
to adopt or amend a zoning ordinance, and not 
general three-year limitations period for actions 
on a liability created by statute, applies where 
lawsuit claims that a zoning ordinance violates 
a constitutional spending limitation. West's 
Ann.Cal.Gov.Code § 65009(c)(1)(B); | West’s 
Ann.Cal.C.C.P. § 338(a). 

Howard Jarvis Taxpayers Association v. 

City of Los Angeles, 93 Cal.Rptr.2d 742, 
79 Cal.App.4th 242, as modified. 


Cal.App. 2 Dist. 2000. Intent of the 90-day 
limitations period for actions challenging zon- 
ing decision of a legislative body is to establish a 
short limitations period in order to give govern- 
mental zoning decisions certainty, permitting 
them to take effect quickly and giving property 
owners the necessary confidence to proceed 
with approved projects. West's Ann.Cal.Gov. 
Code § 65009(c). 

Wagner v. City of South Pasadena, 93 Cal. 

Rptr.2d 91, 78 Cal.App.4th 943, review 
denied. 


Statute establishing 90-day limitations peri- 
od for actions challenging zoning decision of a 
legislative body mandates strict compliance 
with its statute of limitations and service peri- 
ods. West’s Ann.Cal.Gov.Code § 65009(c). 
Wagner v. City of South Pasadena, 93 Cal. 
Rptr.2d 91, 78 Cal.App.4th 943, review 
denied. 


Cal.App. 2 Dist. 1996. Three-year statute 
of limitations to enforce liability created by 


statute applied, rather than 90-day statute of 
limitations for review of administrative deci- 
sions, to challenge to city’s interpretation of and 
lack of enforcement of Mello Act, which re- 
quired replacement housing as condition of con- 
version or demolition of low and moderate 
income housing unless certain factual determi- 
nations are made, where village council, neigh- 
borhood association, and tenant did not chal- 
lenge any specific decision of city under Mello 
Act. West's Ann.Cal.C.C.P. § 338; West’s Ann. 
Cal.Gov.Code § 65907. 

Venice Town Council, Inc. v. City of Los 
Angeles, 55 Cal.Rptr.2d 465, 47 Cal. 
App.4th 1547, as modified on denial of 
rehearing, and review denied. 


Cal.App. 2 Dist. 1994. Time to challenge 
coastal development permits issued pursuant to 
transfer of development credits program is 
within statutory 60-day period after issuance of 
permits, not when party or successor in interest 
elects to violate declarations of restrictions im- 
posed pursuant to permits and cease and desist 
order ensues. West’s Ann.Cal.Pub.Res.Code 
§ 30801. 

Ojavan Investors, Inc. v. California Coastal 

Com., 32 Cal.Rptr.2d 103, 26 Cal.App.4th 
516, as modified on denial of rehearing, 
and review denied, certiorari denied 115 
S.Ct L097 Sls aUES m4 Sel OMe Eick cl 
1065. 


Fact that transfer of development credits 
program permits issued by California Coastal 
Commission to predecessors in interest were 
conditional rather than unconditional did not 
prevent claims by successors in interest chal- 
lenging permit conditions from being time 
barred for failure to file writ of administrative 
mandate within 60 days. West’s Ann.Cal.Pub. 
Res.Code § 30801. 

Ojavan Investors, Inc. v. California Coastal 

Com., 32 Cal.Rptr.2d 103, 26 Cal.App.4th 
516, as modified on denial of rehearing, 
and review denied, certiorari denied 115 
Sit, 1007 Sse Smiias ei sONbsed2d 
1065. 


Successor in inierest to original holders of 
coastal development permits were not entitled 
to circumvent 60-day statute of limitations seek- 
ing review of permit; failure to have given 
successor statutory notice of permit hearings 
was understandable because they did not own 
property the years the permits were issued and 
they lacked standing to complain that any pre- 
decessor in interest lacked notice. West's Ann. 
Cal.Pub.Res.Code § 30801. 

Ojavan Investors, Inc. v. California Coastal 

Com., 32 Cal.Rptr.2d 103, 26 Cal.App.4th 
516, as modified on denial of rehearing, 
and review denied, certiorari denied 115 
§.Ct. 1097, 513 U.S. 1148, 130 L.Ed.2d 
1065. 
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Cal.App. 2 Dist. 1985. Complaint alleging 
that zoning ordinance enacted pursuant to ini- 
tiative measure which established development 
allotment system whereby only 100 net dwelling 
units would be permitted each year for ten-year 
period was inconsistent with city’s general plan 
was time barred under West’s Ann.Cal.Gov. 
Code § 65860 which sets time limits for bring- 


ing action to seek compliance with general plan,- 


where more than 90 days had elapsed from 
enactment of zoning ordinance to filing of com- 

plaint. 
Lee v. City of Monterey Park, 219 Cal.Rptr. 
309, 173 Cal.App.3d 798, review denied. 


Cal.App. 2 Dist. 1984. The 180-day limita- 
tions period for appealing action of county 
board in refusing to issue certificate of compli- 
ance under Subdivision Map Act is applicable 
regardless of whether petition challenging 
board’s action is characterized as traditional or 
administrative mandamus. West's Ann.Cal. 
C.C.P. §§ 1085, 1094.5; West’s Ann.Cal.Gov. 
Code § 66499.37. 

Kirk v. County of San Luis Obispo, 202 

Cal.Rptr. 606, 156 Cal.App.3d 453. 


Cal.App. 3 Dist. 1996. Both 180-day limi- 
tations period for actions protesting imposition 
of fee on specific development and seeking 
refund of fees paid under protest and 120—day 
limitations period, prescribing time limits for 
attacking ordinance or resolution adopting new 
fee, could be said to apply and, therefore, 180- 
day period, as more specific provision, con- 
trolled in developer’s action challenging imposi- 
tion of fees paid for specific development and 
challenging resolution adopting fee. West's 
Ann.Cal.Gov.Code 88 66020, 66022. 

Western/California, Ltd. v. Dry Creek Joint 

Elementary School Dist., 58 Cal.Rptr.2d 
220, 50 Cal.App.4th 1461. 


By agreeing that some claims by developers 
against school district were viable, school dis- 
trict implicitly conceded action was timely un- 
der applicable 180-day limitations period for 
actions protesting imposition of fee on specific 
development and seeking refund of fees paid 
under protest. West's — Ann.Cal.Gov.Code 
§ 66020. 

Western/California, Ltd. v. Dry Creek Joint 

Elementary School Dist., 58 Cal.Rptr.2d 
220, 50 Cal.App.4th 1461. 


Cal.App. 3 Dist. 1990. Ninety-day statute 
of limitations for appealing decisions of legisla- 
tive body concerning subdivisions is to ensure 
that judicial resolution of Subdivision Map Act 
disputes occur as expeditiously as is consistent 
with requirements of due process of law. 


West’s Ann.Cal.Gov.Code 88 66410 et seq., 
66499.37; U.S.C.A. Const.Amend. 14. 
Hunt v. County of Shasta, 275 Cal.Rptr. 
113, 225 Cal.App.3d 432, rehearing de- 
nied, modified. 


‘Decision,’ within meaning of statute of 
limitations governing appeals from actions of 
advisory agency, appeal board or legislative 
body concerning Subdivision Map Act disputes, 
included any product of local agency’s decision 
making process that was final in sense that 
agency contemplated no further action that 
could be preempted by premature judicial re- 
view and did not mean only action by majority 
vote of all members of county board of supervi- 
sors. West’s Ann.Cal.Gov.Code § 66499.37. 

Hunt v. County of Shasta, 275 Cal.Rptr. 

113, 225 Cal.App.3d 432, rehearing de- 
nied, modified. 


Omission from Subdivision Map Act provi- 
sions of provision setting forth statute of limita- 
tions in cases where no formal approval has 
been given by responsible agency did not com- 
pel conclusion that, for lack of vote by majority 
of entire county board of supervisors, period in 
which to seek judicial review of decision pursu- 
ant to Subdivision Map Act should be unlimited. 
West's Ann.Cal.Gov.Code 8§ 66499.35, 
6649937. 

Hunt v. County of Shasta, 275 Cal.Rptr. 

113, 225 Cal.App.3d 432, rehearing de- 
nied, modified. 


Any forfeiture of property owners’ rights 
due to expiration of statute of limitations for 
appeal of decision of county board of supervi- 
sors pursuant to Subdivision Map Act resulted 
not from strict construction of statute of limita- 
tions but from property owners’ own tactical 
decision to forgo timely pursuit of judicial reme- 
dy in order to resolve matter by working 
through legislature to clarify existing statute. 
West's Ann.Cal.Gov.Code §§ 66410 et seq., 
66499.37; West's Ann.Cal.Civ.Code § 1093. 

Hunt v. County of Shasta, 275 Cal.Rptr. 

113, 225 Cal.App.3d 432, rehearing de- 
nied, modified. 


Cal.App. 4 Dist. 1993. Dispute over 
whether school district should characterize pro- 
ject as senior citizen housing qualifying for 
lower rate of school impact fees does not make 
school district’s act unlawful or unconstitutional 
so as to come within exception to statute of 
limitations. West’s Ann.Cal.Gov.Code § 66020. 

California Ranch Homes Development Co. 

v. San Jacinto Unified School Dist., 21 
Cal.Rptr.2d 557, 17 Cal.App.4th 573, re- 
view denied. 


Cal.App. 4 Dist. 1991. Special interest 
groups’ direct attack on validity of charter city’s 
general plan, based on claim that plan was 
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inadequate, was subject to 120-day limitations 
period of statute governing action to annul 
decision of legislative body. West’s Ann.Cal. 

Gov.Code § 65009c). 
Garat v. City of Riverside, 3 Cal.Rptr.2d 
504, 2 Cal.App.4th 259, review denied. 


Special interest groups’ action challenging 
“adequacy” of city’s general plan, as amended 
by two initiative measures, which was timely 
with regard to challenge to one of the initiative 
measures, was also timely with regard to chal- 
lenge to measure that amended it. West’s Ann. 
Cal.Gov.Code § 65009(c). 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1991. Issuance of coastal 
development permit by city after applicant had 
sued for writ of mandate and declaratory relief 
had no effect on commencement of period in 
which appeal should have been taken from 
“deemed approved” permit acquired earlier by 
applicant. West's Ann.Cal.Gov.Code § 65921 et 
seq.; West's Ann.Cal.Pub.Res.Code § 21000 et 
seq. 

Ciani v. San Diego Trust & Savings Bank, 
285 Cal.Rptr. 699, 233 Cal.App.3d 1604, 
review denied, on subsequent appeal 30 
Cal.Rptr.2d 581, 25 Cal.App.4th 563. 


Cal.App. 4 Dist. 1991. Statute of limita- 
tions governing “‘[a]ny action or proceeding” 
challenging subdivision-related decision or any 
event preceding that determination applies 
whenever conduct of local agency under Subdi- 
vision Map Act is called into question, even 
where it has allegedly exercised no discretion 
under Act. West's Ann.Cal.Gov.Code 
§ 66499.37. 

Presenting Jamul v. Board of Supervisors, 

282 Cal.Rptr. 564, 231 Cal.App.3d 665, 
review denied. 


Any legislative inaction under Subdivision 
Map Act requires timely application for judicial 
review. West’s Ann.Cal.Gov.Code § 66499.37. 

Presenting Jamul v. Board of Supervisors, 

282 Cal.Rptr. 564, 231 Cal.App.3d 665, 
review denied. 


Cal.App. 4 Dist. 1989. One hundred twen- 
ty-day statute of limitations for actions challeng- 
ing decisions of legislative bodies to adopt zon- 
ing plans did not apply to city’s challenge to 
land use plan adopted by county airport land 
use commission. West's Ann.Cal.Gov.Code 
§§ 65009(c)(1), 65302.3. 

City of Coachella v. Riverside County Air- 

port Land Use Com., 258 Cal.Rptr. 795, 
210 Cal.App.3d 1277. 


Cal.App. 4 Dist. 1985. Doctrine of laches 
did not apply to action seeking to set aside city 
council's approval of planned residential devel- 
opment permit which would allow developers to 


demolish apartments and replace them with 
condominiums where parties challenged ap- 
proval of project at every stage. West’s Ann. 
Cal.Gov.Code § 65583. 
Buena Vista Gardens Apartments Assn. v. 
City of San Diego Planning Dept., 220 
Cal.Rptr. 732, 175 Cal.App.3d 289. 


Cal.App. 4 Dist. 1974. | Where mandate 
proceedings challenging rezoning was not com- 
menced until over one year following rezoning 
and, in the interim, the developer had expended 
some $220,000, exclusive of land acquisition 
costs, defense of laches could have been suc- 
cessfully invoked against an attack on rezoning 
action. 

Concerned Citizens of Palm Desert, Inc. v. 

Board of Supervisors, 113 Cal.Rptr. 338, 
38 Cal.App.3d 272. 


Cal.App. 4 Dist. 1974. Action for adminis- 
trative mandamus to review and set aside condi- 
tional use permit and variance was barred by 
statute of limitations and laches where proceed- 
ing was not commenced until more than three 
months beyond 180-day statutory period of limi- 
tations and during nine-month interval between 
granting of permit and variance and commence- 
ment of proceeding the real party in interest 
had incurred financial liabilities in excess of 
$700,000 in reliance on administrative actions 
being contested; likewise, an attack on approval 
of tentative tract map was subject to defense of 
laches since map was approved some eight 
months before commencement of proceedings. 
West's Ann.Gov.Code, § 65907. 

Concerned Citizens of Palm Desert, Inc. v. 

Board of Supervisors, 113 Cal.Rptr. 328, 
38 Cal.App.3d 257. 


Cal.App. 5 Dist. 1998. The 120-day limita- 
tion for service in statute encompassing legal 
challenges to various land use actions taken by 
a local agency, rather than 90-day limitation for 
commencing actions in statute requiring local 
zoning ordinances to conform to the applicable 
community or general plan, established time for 
serving petition for administrative mandamus 
challenging ordinance changing zoning of par- 
ticular parcel. West’s Ann.Cal.Gov.Code 
§ 65860(b); § 65009(c) (1995), 

Gonzalez v. County of Tulare, 76 Cal. 

Rptr.2d 707, 65 Cal.App.4th 777. 


The 90-day limitation for commencing ac- 
tions in statute requiring local zoning ordi- 
nances to conform to the applicable community 
or general plan, rather than 120-day limitation 
for service in statute encompassing legal chal- 
lenges to various land use actions taken by a 
local agency, established time for filing petition 
for administrative mandamus challenging ordi- 
nance changing zoning of particular parcel. 
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West's Ann.Cal.Gov.Code § 65860(b); 
§ 65009(c) (1995). 
Gonzalez v. County of Tulare, 76 Cal. 


Rptr.2d 707, 65 Cal.App.4th 777. 


Statute establishing 120-day time limit for 
serving legislative body in actions challenging 
conditional use permits, rather than 90-day stat- 
ute of limitations for filing petition for writ of 
mandate, established time for service of petition 
for writ of mandate challenging conditional use 
permit, although local ordinance made proceed- 
ings challenging conditional use permits subject 
to the statute of limitations, to the extent that 
statute applied; both ordinance and statute of 
limitations were silent about time within which 
petition was required to be served. West's 
Ann.Cal.C.C.P. § 1094.6; West’s Ann.Cal.Gov. 
Code § 65907(a) (Repealed). 

Gonzalez v. County of Tulare, 76 Cal. 

Rptr.2d 707, 65 Cal.App.4th 777. 


Cal.App. 5 Dist. 1996. Three-year limita- 
tions period for liability created by statute other 
than penalty of forfeiture, not 180-day period 
for challenges to county board of supervisors’ 
decision to cancel Williamson Act contract, ap- 
plied to state’s action challenging county asses- 
sor’s actions in establishing cancellation value 
of Williamson Act contract. West’s Ann.Cal. 
Gov.Code §§ 51220, 51240, 51244, 51286; 
West's Ann.Cal.C.C.P. § 338(a). 

People ex rel. Dept. of Conservation v. Tri- 

plett, 55 Cal.Rptr.2d 610, 48 Cal.App.4th 
233, review denied. 


Fee incurred upon cancellation of William- 
son Act contract is not “‘penalty’’ for limitations 
purposes. West’s Ann.Cal.Gov.Code §§ 51220, 
51240, 51244. 

People ex rel. Dept. of Conservation v. Tri- 

plett, 55 Cal.Rptr.2d 610, 48 Cal.App.4th 
233, review denied. 


Cal.App. 5 Dist. 1990. Statute of limita- 
tions applicable to challenges to ‘“‘an ordinance, 
resolution, or motion levying a new fee or 
service charge * * * enacted by a local agency” 
was applicable to action by residential builder 
seeking restitution of disputed fees levied under 
agreement between city and school district as 
agreement arose from resolutions of overcrowd- 
ing adopted by both school district and city. 
West’s Ann.Cal.Gov.Code § 54995. 

Trend Homes, Inc. v. Central Unified 

School Dist., 269 Cal.Rptr. 349, 220 Cal. 
App.3d 102. 


Cal.App. 5 Dist. 1983. | Property owners 
were required to file suit within 60 days of final 
decision of regional coastal commission condi- 
tioning approval of service district’s coastal per- 
mit on district not delivering water to property 
owners’ tentative tract unless that tract was 
subsequently granted a development permit, not 


60 days from commission's denial of property 
owners’ development permit for that tract. 
West’s Ann.Cal.Pub.Res.Code § 30801. 
Walter H. Leimert Co. v. California Coastal 
Com., 196 Cal.Rptr. 739, 149 Cal.App.3d 
222s 


€=585. —— Prematurity. 


Cal.App. 1 Dist. 1997. Facial challenge to 
local ordinance restricting planting and growth 
trees as being void by reason of conflict with 
general state law of easements was premature; 
nuisance defendant challenged ordinance before 
trial court reached any conclusions as to wheth- 
er his actions had resulted in unreasonable 
obstruction under ordinance or as to what re- 
storative actions might be warranted, and ordi- 
nance itself was permissive rather than manda- 
tory with respect to aspects alleged to create 
unlawful easements. 

Kucera v. Lizza, 69 Cal.Rptr.2d 582, 59 

Cal.App.4th 1141, rehearing denied, and 
review denied. 


Cal.App. 3 Dist. 1984. Statute authorizing 
action by resident or property owner to ensure 
that zoning ordinance is consistent with an 
adopted general plan provided no remedy to 
unincorporated association of taxpayers to chal- 
lenge a zoning ordinance in advance of its 
enactment. West’s Ann.Cal.Gov.Code § 65860. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


586. —— Commencement of limitation peri- 
od. 


Cal.App. 1 Dist. 1989. Adoption of zoning 
ordinance, rather than introduction of it at city 
council meeting, was “decision” within mean- 
ing of 120-day statute of limitations for review 
of decision of legislative body to adopt or 
amend zoning ordinance, even though public 
hearing on project was held on day that ordi- 
nance was introduced, and even though city’s 
notice indicated that date of introduction was 
date of decision. West's Ann.Cal.Gov.Code 
8§ 65009, 65009(c)(2). 

Beresford Neighborhood Assn. v. City of 

San Mateo, 255 Cal.Rptr. 434, 207 Cal. 
App.3d 1180. 


Cal.App. 1 Dist. 1977. Where city ordi- 
nances provided that city council had authority 
to approve or disapprove subdivision plan map 
and that no map would have force or effect until 
it had been approved by city council, city coun- 
cil’s approval of final subdivision map was a 
“decision” for purposes of Government Code 
section providing that party may bring action 
within 180 days after ‘“‘decision’’ of advisory 
agency, appeal board or legislative body con- 
cerning a subdivision, and thus action which 
was filed within 180 days after city council's 
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approval of final map was not barred, though 
filed more than 180 days after decision to ap- 
prove tentative map, and despite contention that 
approval of final map was then only ministerial. 
West's Ann.Gov.Code, § 66499.37. 
Save El Toro Assn. v. Days, 141 Cal.Rptr. 
282, 74 Cal.App.3d 64. 


Cal.App. 2 Dist. 2000. Limitations period 
of 90 days applicable to action challenging 
legislative body's decision to adopt or amend a 
zoning ordinance commences on the date the 
ordinance becomes effective. West's Ann.Cal. 
Gov.Code § 65009(c)(2) (1998), 

Howard Jarvis Taxpayers Association v. 

City of Los Angeles, 93 Cal.Rptr.2d 742, 
79 Cal.App.4th 242, as modified. 


Cal.App. 2 Dist. 1984. Where county 
board was within its authority in denying certif- 
icate of compliance to landowners who sought 
to subdivide property, landowner’s failure to file 
petition for mandamus challenging board’s ac- 
tion within 180 days after board’s original deni- 
al operated as forfeiture of their right to chal- 
lenge decision, notwithstanding that mandamus 
petition was filed within 180 days after denial of 
landowners’ second application. West’s Ann. 
Cal.C.C.P. § 1085; West's Ann.Cal.Gov.Code 
§ 66499.37. 

Kirk v. County of San Luis Obispo, 202 

Cal.Rptr. 606, 156 Cal.App.3d 453. 


Cal.App. 2 Dist. 1983. Section of Govern- 
ment Code, that an appeal of any action to 
review decision of any advisory agency concern- 
ing subdivision shall be made within 180 days, 
began to run on date of approval of conditions, 
and not on date of hearing on petitioner’s appli- 
cations for final maps when requirement that 
conditions be filled prior to final approval was 
first imposed; therefore, petitioner’s challenge 
to validity of those conditions imposed in tenta- 
tive map approval was time-barred. West's 
Ann.Cal.Gov.Code § 66499.37. 

Soderling v. City of Santa Monica, 191 

Cal.Rptr. 140, 142 Cal.App.3d 501. 


Cal.App. 2 Dist. 1976. Negative declara- 
tion filed in Coastal Zone Commission demoli- 
tion proceeding did not invoke Environmental 
Quality Act 30-day statute of limitations on 
action to review public agency’s determination 
of significant effect on environment. West's 
Ann.Public Resources Code, 8§ 21167(b), 27000. 

Topanga Beach Renters Assn. v. Depart- 

ment of General Services, 129 Cal.Rptr. 
739, 58 Cal.App.3d 188. 


Cal.App. 3 Dist. 1996. Resolution did not 
impose fees on specific developments and, 
therefore, effective date of resolution did not 
trigger 180-day limitations period for actions 
protesting imposition of fee on specific develop- 


ment and seeking refund of fees paid under 
protest. West's Ann.Cal.Gov.Code § 66020(h). 
Western/California, Ltd. v. Dry Creek Joint 
Elementary School Dist., 58 Cal.Rptr.2d 

220, 50 Cal.App.4th 1461, 


Cal.App. 3 Dist. 1990. County board of su- 
pervisors’ two to one vote, which, in effect, 
rejected request of property owners for certifi- 
cates of compliance, was final for purpose of 
judicial review, even though vote was by less 
than majority of members of board and certifi- 
cate of compliance was not issued, and thus, 
property owners’ petition for judicial relief, re- 
questing declaration that parcels complied with 
Subdivision Map Act and for writ of mandate 
directing board to issue requested certificates of 
compliance, filed more than 90 days after date 
of board’s decision was untimely. West’s Ann. 
Cal.Gov.Code §§ 25005, 66499.37. 

Hunt v. County of Shasta, 275 Cal.Rptr. 

113, 225 Cal.App.3d 432, rehearing de- 
nied, modified. 


Assuming that application for certificate of 
compliance with Subdivision Map Act would 
have been futile as of date when county denied 
landowner’s application for sewer permit, thus 
excusing landowner from requirement of seek- 
ing certificate, the denial also triggered the 90- 
day statute of limitations for judicial review of 
Subdivision Map Act controversies. West's 
Ann.Cal.Gov.Code § 66499.37. 

Hunt v. County of Shasta, 275 Cal.Rptr. 

113, 225 Cal.App.3d 432, rehearing de- 
nied, modified. 


Cal.App. 3 Dist. 1985. Statute of limitation 
for challenge to extension of tentative subdivi- 
sion map begins to run when extension is grant- 
ed; statute does not begin to run anew upon 
approval of final map. West’s Ann.Cal.Gov. 
Code § 66499.37. 

Griffis v. County of Mono, 209 Cal.Rptr. 

519, 163 Cal.App.3d 414. 


Cal.App. 4 Dist. 1999. Even if initial appli- 
cation for permission to operate rock quarry, in 
connection with which developers had request- 
ed that processing of its environmental impact 
review (EIR) under California Environmental 
Quality Act (CEQA) be halted, could be deemed 
to have been approved pursuant to Permit 
Streamlining Act (PSA), period for challenges to 
approval had not yet commenced, and such a 
challenge was not untimely, where project had 
clearly not yet commenced, in light of abandon- 
ment of initial EIR and developer's continuing 
attempts to obtain a formal permit. West's 
Ann.Cal.Pub.Res.Code §§ 21151.5(B)(4), 21167; 
West's Ann.Cal.Gov.Code § 65950.1. 

Riverwatch vy. County of San Diego, 91 

Cal.Rptr.2d 322, 76 Cal.App.4th 1428, as 
modified. 
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Cal.App. 4 Dist. 1991. Special interest 
groups’ actions challenging “‘adequacy’’ of char- 
ter city’s general plan were timely, where ac- 
tions were filed within 120 days of adoption of 
initiative measure amending general plan. 
West's Ann.Cal.Gov.Code § 65009(c). 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1991. Once coastal devel- 
opment permit had been ‘“‘deemed approved” by 
operation of Permit Streamlining Act, applicant 
was required to provide Coastal Commission 
with notice of the maturing of the “deemed 
approved” permit in order to commence ten- 
day period for appeal. West’s Ann.Cal.Gov. 
Code §§ 65922, 65956(b). 

Ciani v. San Diego Trust & Savings Bank, 
285 Cal.Rptr. 699, 233 Cal.App.3d 1604, 
review denied, on subsequent appeal 30 
Cal.Rptr.2d 581, 25 Cal.App.4th 563. 


587. —— Effect of delay. 


Cal.App. 1 Dist. 1987. Government Code 
section requiring proceeding to attack condi- 
tional use permit to be brought within 180 days 
after date of decision relates to conditions lying 
within discretion of city’s zoning authority, and 
not to matters beyond authority’s power, and 
declared unlawful; void and unlawful or uncon- 
stitutional use condition will not be perpetuated 
for failure to comply with section. West's Ann. 
Cal.Gov.Code 8§ 65907, 65909. 

Anza Parking Corp. v. City of Burlingame, 

241 Cal.Rptr. 175, 195 Cal.App.3d 855, 
review denied. 


Cal.App. 2 Dist. 1993. Nonprofit corpora- 
tion was barred from attacking city general plan 
which was more than 18 years old in action 
challenging propriety of environmental impact 
report (EIR) for downtown city development 
project. West's Ann.Cal.Gov.Code § 65009%(c). 

A Local & Regional Monitor v. City of Los 

Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 


Cal.App. 3 Dist. 1985. Resident and_ tax- 
payer was barred from attacking extension of 
subdivision map by 90-day statute of limita- 
tions, even though action was filed within 90 
days of approval of final map and even though 
attack on final map was based on grounds that 
extension was improperly granted, where action 
was brought more than 90 days after extension. 
West’s Ann.Cal.Gov.Code 8§ 66452.6(d), 66457, 
66499 37. 

Griffis v. County of Mono, 209 Cal.Rptr. 

519, 163 Cal.App.3d 414. 


€=588. Process or notice and appearance. 


Library references 
C.J.S. Zoning and Land Planning § 304. 


Cal.App. 2 Dist. 2000. Landowners who 
challenged city planning commission's approval 
of conditional use permit did not substantially 
comply with statutory service requirements 
when they sent incomplete initial pleading by 
facsimile to attorney who was associate in law 
firm representing city, where attorney was not 
an agent of city for service of process, and there 
was no written agreement permitting facsimile 
transmission. West's Ann.Cal.Gov.Code 
§ 65009(c); West’s Ann.Cal.C.C.P. 88 415.30(c), 
416.50(a), 1012.5, 1013(e). 

Wagner v. City of South Pasadena, 93 Cal. 

Rptr.2d 91, 78 Cal.App.4th 943, review 
denied. 


For other cases see earlier edi- 
tions of this digest, the Decenni- 
al Digests, and WESTLAW. 


Library references 
C.J.S. Zoning and Land Planning. 


589. Pleading. 


€=589-589.1. 


e590. Petition, complaint, or applica- 
tion. 
Cal. 1974. Petition for review of Coastal 


Zone Conservation Commission's denial of per- 
mit to develop land in Coastal Zone did not 
state cause of action against State or Commis- 
sion employees. West’s Ann.Public Resources 
Code, § 27000 et seq. 
State of California v. Superior Court, 524 
Pi2d I28ie 115. GaeRoie 49%) 12" Calsd 
237). 


Cal.App. 1 Dist. 1962. One attacking the 
unreasonableness of a zoning ordinance must 
plead its unreasonableness and aver facts show- 
ing it to be unreasonable unless its unreason- 
ableness appears on its face. 

City and County of San Francisco v. Bur- 

ton, 20 Cal.Rptr. 378, 201 Cal.App.2d 
749, 


The bare allegation that a zoning ordinance 
as applied to a particular block is unreasonable 
and arbitrary does not comply with the require- 
ment for allegation of facts showing the unrea- 
sonableness or arbitrariness of the ordinance. 

City and County of San Francisco v. Bur- 

ton, 20 Cal.Rpir. 378, 201 Cal.App.2d 
749. 


Cal.App. 1 Dist. 1954. Allegations that de- 
fendant city council members issued permit for 
construction of theater in area reserved by zon- 
ing ordinance for single family dwellings, and 
not pleading ordinance authorizing or requiring 
issuance of building permits by city council, 
stated no cause of action against city council 
members. 

Taliaferro v. Wampler, 273 P.2d 829, 127 

Cal.App.2d 306. 
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Cal.App. 2 Dist. 1991. School district was 
not prohibited from asserting that board of 
supervisors misapplied school facilities legisla- 
tion to application by developer for rezoning 
based on erroneous legal information from 
county counsel and, as a result, school district 
must be allowed to amend their petition to 
allege that board received erroneous legal infor- 
mation and that board relied upon and applied 
that misinformation in making its decision. 

William S. Hart Union High School Dist. v. 

Regional Planning Com., 277 Cal.Rptr. 
645, 226 Cal.App.3d 1612, rehearing de- 
nied, modified, and review denied. 


Cal.App. 2 Dist. 1985. Allegation that ordi- 
nance which established development allotment 
system whereby only 100 net dwelling units 
would be permitted each year for ten-year peri- 
od constituted arbitrary and capricious exercise 
of police power and was not reasonably related 
to advancement of public welfare by failing to 
consider its probable effect on housing needs of 
region in which city was situated, by failing to 
identify and accommodate competing municipal 
interest, including need for adequate municipal 
services on one hand, and safe sanitary and 
affordable housing on other, and by discrimina- 
torily exempting government-funded or subsi- 
dized projects stated claim. 

Lee v. City of Monterey Park, 219 Cal.Rptr. 

309, 173 Cal.App.3d 798, review denied. 


Cal.App. 2 Dist. 1982. Landowner’s alle- 
gations that under terms of city redevelopment 
plan it was entitled to first opportunity to nego- 
tiate with redevelopment agency for develop- 
ment in accordance with plan and to participate 
in any development by another, and that such 
provisions were not complied with failed to 
state cause of action where other allegations in 
complaint showed that landowner never desired 
either to develop area in accordance with plan 
or to participate in any such development but, 
rather, possession of landowner at all times was 
to prevent any use of its property other than 
existing recreational use. 

Swiss Park, Inc. v. City of Duarte, 186 

Cal.Rptr. 549, 136 Cal.App.3d 755. 


Landowner’s allegation that, in agreement 
between redevelopment agency and developer, 
contemplated name of redevelopment project 
appropriated business name of landowner and 
that landowner was entitled to damages for 
such appropriation stated cause of action, not- 
withstanding question of whether alleged use of 
name had as yet caused damages to landowner; 
whether alleged use of name had caused such 
damages and whether city residents had and 
would come to associate landowner with new 
structure were matters for proof. 

Swiss Park, Inc. v. City of Duarte, 186 

Cal.Rptr. 549, 136 Cal.App.3d 755. 


Cal.App. 2 Dist. 1960. Allegations of mu- 
nicipal taxpayers, in a petition for mandamus 
and certiorari, that certain state and municipal 
officials, unless ordered to desist, would expend 
municipal funds for public improvements and 
would thereby illegally waste funds of the city, 
as well as increase tax liability of the taxpayers, 
did not show a sufficient beneficial interest in 
petitioning taxpayers to entitle them to bring 
such proceeding. 

Wine v. Council of City of Los Angeles, 2 

Cal.Rptr. 94, 177 Cal.App.2d 157. 


Where municipal taxpayers alleged, in peti- 
tion for mandamus and certiorari to review 
proceedings in which a subdivision map was 
approved and property described therein was 
annexed, that city, if not ordered to desist, 
would expend municipal funds for public im- 
provements and other purposes in the area and 
thereby waste funds of the city, but no facts 
were alleged to support such general charge, 
taxpayers failed to make a showing sufficient to 
maintain a representative suit under statute 
authorizing suits by resident taxpayers to re- 
strain or prevent any illegal expenditure of 
property of a city or county. West’s Ann.Code 
Civ.Proc. § 526a. 

Wine v. Council of City of Los Angeles, 2 

Cal.Rptr. 94, 177 Cal.App.2d 157. 


Municipal taxpayers who petitioned for 
mandamus and certiorari to review and annul 
action of a municipality in approving a subdivi- 
sion map and in annexing property described 
therein, but who in such petition did not allege 
that they owned any property in the subdivision 
or any property that would be affected by the 
decision in any manner different from its effect 
upon the property of all other property owners 
and taxpayers in the city, did not show any 
detriment peculiar to themselves as distin- 
guished from the general interest theoretically 
shared by all property owners of the city, and 
they were not ‘‘aggrieved persons” within stat- 
ute giving such persons the right to judicial 
review of certain decisions of the governing 
body of a city, and therefore they were not 
entitled to challenge reasonableness of city 
council's action in approving tentative tract 
map for the subdivision as to design and im- 
provement of subdivision. West’s Ann.Bus. & 
Prof.Code, § 11525. 

Wine v. Council of City of Los Angeles, 2 

Cal.Rptr. 94, 177 Cal.App.2d 157. 


Cal.App. 2 Dist. 1958. Averments of com- 
plaint in action attacking legality of denial of 
variance in zoning ordinance could not fill any 
hiatus in proof before commission and city 
council, since court had no jurisdiction to grant 
hearing de novo. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 
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Cal.App. 2 Dist. 1955. In proceedings on 
petitions to review grant of variance by Zoning 
Board, as approved by Regional Planning Com- 
mission and affirmed by county Board of Super- 
visors, it was incumbent upon petitioners to 
aver facts which would show absence or excess 
of jurisdiction, and allegations would have to be 
sufficient to overcome statutory presumption of 
regularity and legality of official action. West's 
Ann.Code Civ.Proc. § 1963, subd. 15. 

De Luca v. Board of Sup’rs of Los Angeles 

County, 286 P.2d 395, 134 Cal.App.2d 
606. 


In proceedings to review grant of variance 
by Zoning Board as approved by Regional Plan- 
ning Commission and affirmed by county Board 
of Supervisors, petitions which did not allege 
that petitioners were misled by notice of appli- 
cation to establish, operate and maintain a 
“land reclamation project’? which was in fact a 
public dump, or allege facts showing they were 
entitled to notice or allege that petitioners did 
not attend the hearing and participate therein, 
were insufficient to overcome presumption of 
regularity and legality of official action. West's 
Ann.Code Civ.Proc. § 1963, subd. 15. 

De Luca v. Board of Sup’rs of Los Angeles 

County, 286 P.2d 395, 134 Cal.App.2d 
606. 


Cal.App. 3 Dist. 1984. Pleading of causes 
of action premised on noncompliance of condi- 
tional use permit with county general plan was 
facially proof against general demurrer. West's 
Ann.Cal.Gov.Code §§ 65300, 65302, 65901. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Letter from State Director of Planning and 
Research approving request of county for post 
hoc extension of time for preparation and adop- 
tion of safety, seismic safety, scenic highway, 
and noise elements of county general plan 
raised triable issues as to whether such exten- 
sion cured any antecedent defects in general 
plan so as to make conditional use permit to 
process hydraulic mine tailings for production 
of sand and gravel valid, so that it was error to 
sustain demurrers to complaint alleging that 
permit was invalid. West's Ann.Cal.Gov.Code 
8§ 65300, 65302, 65302.6. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Cal.App. 3 Dist. 1983. Complaint alleging 
that plaintiff's property was not reasonably suit- 
able for either agriculture or camping facilities 
and that newly enacted zoning ordinance of 
defendant city terminating the previous poten- 
tial special uses eliminated any possible reason- 
able use of property and was unconstitutionally 
excessive was sufficient to state a cause of 


action where it was theoretically possible under 
former ordinance that on application by plain- 
tiff the planning commission would have exer- 
cised its discretion to permit use of the property 
for extraction of sand and gravel. 
North Sacramento Land Co. v. City of Sac- 
ramento, 189 Cal.Rptr. 739, 140 Cal. 
App.3d 576. 


Cal.App. 3 Dist. 1979. Complaint of land- 
owner, which alleged that the property sur- 
rounding his property similar and incidental in 
kind, character and condition to his property 
was Classified and zoned less restrictively than 
his property, which was classified as “general 
forest,’ stated cause of action against regional 
planning agency and State for declaratory and 
injunctive relief from spot zoning. Tahoe Re- 
gional Planning Compact, article V(c), West's 
Ann.Gov.Code, § 66801. 

Viso v. State of California, 154 Cal.Rptr. 

580, 92 Cal.App.3d 15. 


Landowner’s failure to allege that no value 
to his property remained as result of change in 
zoning classification rebutted his allegation that 
no beneficial use remained; thus, such allega- 
tions failed to state cause of action against 
regional planning agency and State. 

Viso v. State of California, 154 Cal.Rptr. 

580, 92 Cal.App.3d 15. 


Allegation that regional planning agency 
zoned landowner’s property under general for- 
est classification for purpose of reducing prop- 
erty’s value for a subsequent acquisition at re- 
duced values did not, standing alone, state 
cause of action against regional planning agen- 
cy and State. 

Viso v. State of California, 154 Cal.Rptr. 

580, 92 Cal.App.3d 15. 


Cal.App. 3 Dist. 1976. City ordinances 
regulating land uses within flood prone areas 
and rezoning certain lands surrounding stream 
beds were neither vague nor arbitrary, nor 
improper exercise of city council’s police pow- 
er, and owners of property rezoned pursuant to 
such ordinances, who alleged deprivation of 
their constitutional rights as result of such ordi- 
nances, failed to adequately state cause of ac- 
tion. 42 U.S.C.A. §§ 1983, 1985. 

Zisk v. City of Roseville, 127 Cal.Rptr. 896, 

56 Cal.App.3d 41. 


591. —— Answer or return; reply. 
For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 
592. —— Issues, proof, and variance. 


Cal.App. 2 Dist. 1983. Since case involved 
abatement of nonconforming use and did not 
deal with issuance or denial of a conditional use 
permit, theatre owner could not argue that city 
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zoning ordinance regulating adult businesses 

was unconstitutional on ground that prior to 

establishing or conducting an adult theatre a 
conditional use permit had to be acquired. 

City of Whittier v. Walnut Properties, Inc., 

197 Cal.Rptr. 127, 149 Cal.App.3d 633. 


Cal.App. 3 Dist. 1984. To tender an issue 
reaching the validity of a general plan, com- 
plaint must allege facts showing permitted use 
implicates a defective policy or standard in the 
general plan; where it does, challenge to the 
general plan may be raised in administrative 
proceedings at which the conditional use permit 
is considered. West's Ann.Cal.Gov.Code 
§§ 65300, 65302. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


S593. Dismissal. 


Library references 
C.J.S. Zoning and Land Planning § 308. 


Cal.App. 2 Dist. 1970. | Where _ property 
owner had not applied for conditional use per- 
mit prior to seeking judicial relief on theory that 
provisions of ordinance, under which trailer 
parks became nonconforming absent a condi- 
tional use permit, could not be constitutionally 
applied to property which had been used for 
operation of automobile trailer parks prior to 
adoption of ordinance, action was properly dis- 
missed for failure of owner to exhaust adminis- 
trative remedies accorded under ordinance. 

Igna v. City of Baldwin Park, 88 Cal.Rptr. 

581, 9 Cal.App.3d 909. 


(C) SCOPE OF REVIEW. 


1. IN GENERAL. 
601. In general. 


Library references 
C.J.S. Zoning and Land Planning § 269. 


C.D.Cal. 1985. Scope of federal review of 

zoning decisions generally is extremely narrow. 

Litton Intern. Development Corp. v. City of 
Simi Valley, 616 F.Supp. 275. 


N.D.Cal. 1971. Court should interfere 
with judgment of local authorities in zoning 
matters only in the most extreme cases and 
under the most extreme circumstances. 

Confederacion de la Raza Unida v. City of 

Morgan Hill, 324 F.Supp. 895. 


Cal.App. 1 Dist. 1974. Review of an origi- 
nal action by county to enjoin and abate a 
nonconforming use as a public nuisance did not 
involve a review of an administrative decision 
and did not require application of principles of 


judicial review of adjudicatory order or deci- 
sions of administrative agencies. 
People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 
App.3d 590. 


Cal.App. 2 Dist. 1967. If any rational mo- 
tive exists for the exercise of police power on a 
zoning matter, the motive for its exercise be- 
comes immaterial and is not a proper subject of 
judicial inquiry. 

City of Long Beach v. California Lambda 

Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
PESy INA bglseee yal SH, 


Cal.App. 2 Dist. 1956. If matter is debata- 
ble, and if reasonable minds may differ on 
question whether zoning is ‘required by or con- 
sistent with the public welfare, courts may not 
interfere with a zoning ordinance. 

Robinson v. City of Los Angeles, 304 P.2d 

814, 146 Cal.App.2d 810. 


The effect of zoning on surrounding proper- 
ties is a matter for consideration and determina- 
tion by legislative authority of city. 

Robinson v. City of Los Angeles, 304 P.2d 

814, 146 Cal.App.2d 810. 


Cal.App. 3 Dist. 1982. Term “vested 
when used in the fundamental vested rights 
doctrine to determine the scope of judicial re- 
view is not synonymous with its use in the 
“vested rights’ doctrine relating to land use and 
development. West's Ann.C.C.P. § 1094.5. 

McCarthy v. California Tahoe Regional 

Planning Agency, 180 Cal.Rptr. 866, 129 
Cal.App.3d 222. 


Cal.App. 3 Dist. 1977, Though estoppel 
claim in land-use case required assumption that 
arbitrary, discriminatory conduct of land-use 
agency engendered an estoppel independently 
of developer’s acquisition of a vested right, 
conduct would be analyzed by Court of Appeal 
without investigating assumption. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 


Cal.App. 4 Dist. 1961. Every intendment 
favors valid exercise of police power with re- 
spect to enactment of zoning ordinance; every 
zoning plan must be viewed as a whole, and 
court will not search out individual cases of 
discrimination or hardship. 

Snow v. City of Garden Grove, 10 Cal.Rptr. 

480, 188 Cal.App.2d 496. 


Law Rev. 1979. 
exclusionary zoning. 
52 So.Cal.L.R. 1696. 


The court's response to 
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602. Regulations in general. 


Library references 
C.J.S. Zoning and Land Planning § 269. 


C.A.9 (Cal.) 1975. Being neither a super- 
legislature nor a zoning board of appeal, a 
federal court is without authority to weigh and 
reappraise practice considered or ignored by 
legislative body in passing a challenged zoning 
regulation. 

Construction Industry Ass'n of Sonoma 
County v. City of Petaluma, 522 F.2d 897, 
certiorari denied 96 S.Ct. 1148, 424 U.S. 
934, 47 L.Ed.2d 342. 


C.D.Cal. 1985. A municipal zoning ordi- 
nance will not be held unconstitutional if its 
wisdom is at least fairly debatable and it bears a 
rational relation to a permissible state objective. 

Litton Intern. Development Corp. v. City of 

Simi Valley, 616 F.Supp. 275. 


Constitutional scrutiny of zoning regula- 
tions is heightened when regulations infringe on 
a fundamental interest or discriminate against a 
suspect class. 

Litton Intern. Development Corp. v. City of 

Simi Valley, 616 F.Supp. 275. 


N.D.Cal. 1981. If validity of legislative 
classifications for zoning purposes is even fairly 
debatable, the legislative judgment must be al- 
lowed to control. 

Blodgett v. Santa Cruz County, 553 F.Supp. 

1090, affirmed 698 F.2d 368. 


Cal. 1958. Wisdom of prohibitions and re- 
strictions is a matter for legislative determina- 
tion, and even though a court may not agree 
with that determination it will not substitute its 
judgment for that of zoning authorities if there 
is any reasonable justification for their action. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Cal.App. 1 Dist. 1994. Judicial review of 
housing element of municipality’s physical de- 
velopment plan for substantial compliance with 
statutory requirements does not involve exami- 
nation of merits of element or of wisdom of 
municipality's determination of policy; if mu- 
nicipality has substantially complied with statu- 
tory requirements, reviewing court will not in- 
terfere with municipality's legislative action in 
updating or amending elements of its general 
plan, unless action was arbitrary or capricious 
or entirely lacking in evidentiary support. 
West's Ann.Cal.Gov.Code §§ 65580-65589.8. 

Black Property Owners Assn. v. City of 

Berkeley, 28 Cal.Rptr.2d 305, 22 Cal. 
App.4th 974, review denied. 


Cal.App. 1 Dist. 1967. If necessity or pro- 
priety of zoning regulation is question upon 


which reasonable minds might differ, legislative 
determination will not be disturbed. 
Melton v. City of San Pablo, 61 Cal.Rptr. 
29, 252 Cal.App.2d 794. 


Cal.App. 1 Dist. 1951. Courts will not 
speculate on whether future conditions, if they 
come into being, might render zoning ordinance 
unconstitutional as applied to such changed 
conditions, but ordinance must be unconstitu- 
tional as applied to existing facts in order to be 
held presently invalid. 

Lagiss v. Kraintz, 232 P.2d 541, 104 Cal. 

App.2d 793. 


Cal.App. 2 Dist. 1980. While a court may 
conclude that in form and general content, a 
local zoning plan fails to meet general require- 
ments of statute, a court cannot and should not 
involve itself in a detailed analysis of whether 
elements of plan are adequate to achieve its 
purpose. West's Ann.Gov.Code, 8§ 6500 et seq., 
65040.2, 65302(c), 65860, 66473.5, 66479; 
West’s Ann.Health & Safety Code, § 50459. 

Bownds v. City of Glendale, 170 Cal.Rptr. 

342, 113 Cal.App.3d 875. 


Cal.App. 2 Dist. 1980. Sole issue on re- 
view of zoning ordinance is whether or not 
there is any reasonable basis to support legisla- 
tive determination of governing body and appel- 
late court is not bound by findings of trial court 
if record shows that question is debatable. 

Toso v. City of Santa Barbara, 162 Cal. 
Rptr. 210, 101 Cal.App.3d 934, certiorari 
denied 101 S.Ct. 271, 449 U.S. 901, 66 
Eee 2diiei: 


Cal.App. 2 Dist. 1980. If the validity of a 
legislative classification for zoning purposes is 
fairly debatable, the courts will not interfere 
with a municipality's determination of policy. 

Walnut Properties, Inc. v. City Council, 161 

Cal.Rptr. 411, 100 Cal.App.3d 1018, cer- 
tiorari denied 101 S.Ct. 109, 449 U.S. 
836, 66 L.Ed.2d 42. 


Cal.App. 2 Dist. 1967. The legislative de- 
termination with reference to a regulation of 
use of property, or the restriction of such a use 
will be given great weight in any judicial inquiry 
into the validity of the enactment. 

City of Long Beach v. California Lambda 

Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
25 A.L.R.3d 912. 


Cal.App. 2 Dist. 1967. So long as necessity 
or propriety of zoning enactment remains a 
question upon which reasonable minds might 
differ there will be no judicial interference with 
the municipality's determination of policy. 
Sommers v. City of Los Angeles, 62 Cal. 
Rptr. 523, 254 Cal.App.2d 605. 
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Cal.App. 2 Dist. 1960. A legislative body 
cannot be forced to enact or amend a zoning 
ordinance. 

Banville v. Los Angeles County, 4 Cal.Rptr. 

458, 180 Cal.App.2d 563. 


Cal.App. 2 Dist. 1956. Questions of wheth- 
er or not zoning ordinance permitting construc- 
tion of factory violated good zoning practice 
and whether ordinance was arbitrary or dis- 
criminatory with respect to owners of property 
similarly situated were not in issue in action by 
owners of residence property for declaration of 
rights under ordinance. West's Ann.Code Civ. 
Proc. § 1060. 

Case v. City of Los Angeles, 298 P.2d 50, 

142 Cal.App.2d 66. 


Cal.App. 2 Dist. 1956. A zoning ordinance 
cannot unfairly discriminate against a particu- 
lar parcel of land, and if the general scheme of 
zoning is valid, the courts may properly inquire 
whether the scheme of classification and dis- 
tricting has been applied fairly and impartially 
in each instance. 

Endara v. City of Culver City, 294 P.2d 

1003, 140 Cal.App.2d 33. 


Cal.App. 3 Dist. 1997. When interim ur- 
gency zoning ordinance recites facts that consti- 
tute urgency and those facts may reasonably be 
held to constitute an urgency, courts will nei- 
ther interfere with nor determine truth of those 
facts. West's Ann.Cal.Gov.Code § 65858. 

216 Sutter Bay Associates v. County of 

Sutter, 68 Cal.Rptr.2d 492, 58 Cal. 
App.4th 860. 


Cal.App. 3 Dist. 1985. Legislature unmis- 
takably intends that general plans for counties 
continue to be subject to judicial review for 
substantial compliance with state statutes. 
West’s Ann.Cal.Gov.Code § 65750 et seq. 

Concerned Citizens of Calaveras County v. 

Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


Cal.App. 3 Dist. 1960. Every intendment is 
in favor of the zoning ordinance and the wis- 
dom and necessity of ordinance is a matter of 
legislative judgment. 

Kelly v. Mahoney, 8 Cal.Rptr. 521, 185 

Cal.App.2d 799. 


Cal.App. 4 Dist. 1997. Adoption and revi- 
sion of housing elements in general municipal 
zoning plans are legislative acts reviewed pursu- 
ant to Code of Civil Procedure; initial review is 
to determine whether the housing element ‘‘sub- 
stantially complies’ with section of the Plan- 
ning and Zoning Law; ‘‘substantial compli- 
ance” means actual compliance with respect to 
the substance essential to every reasonable ob- 
jective of the statute, as distinguished from 
simple technical imperfections of form. West's 


Ann.Cal.C.C.P. § 1085; 
Code § 65587(b). 

Hoffmaster v. City of San Diego, 64 Cal. 

Rptr.2d 684, 55 Cal.App.4th 1098, re- 
hearing denied, and review denied. 


West’s Ann.Cal.Gov. 


Cal.App. 4 Dist. 1991. To be legally ‘‘ade- 
quate,’ city’s general plan must show substan- 
tial compliance with statutory requirements for 
plans, and any judicial review must not become 
impermissible study of plan’s merits. West's 
Ann.Cal.Gov.Code §§ 65300, 65300.5. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Even though city’s general plan or its parts 
may not, from court’s subjective point of view, 
be “satisfactory” or “‘suitable,’”’ nonetheless, un- 
less there is statutory requirement on point, 
such unsatisfactoriness or unsuitability may not 
form basis for concluding that plan is legally 
inadequate. West's Ann.Cal.Gov.Code 
8§ 65301, 65302, 65302(b). 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1973. Under statute pro- 
viding that city council is authorized to provide 
for places and buildings having a special histor- 
ic interest and to provide special conditions or 
regulations for their protection, city council is 
authorized to determine boundaries of an area 
subject to control and court should not interfere 
with its determination absent a clear showing of 
abuse of its authority. West’s Ann.Gov.Code, 
§ 37361. 

Bohannan v. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Cal.App. 4 Dist. 1967. The fact that county 
supervisors did not include economic advantage 
among the reasons related in zoning ordinance 
regulating billboards along freeways did not 
preclude the court from considering the same in 
order to uphold the enactment. 

Desert Outdoor Advertising v. San Bernar- 
dino County, 63 Cal.Rptr. 543, 255 Cal. 
App.2d 765, appeal dismissed 89 S.Ct. 45, 
393 U.S. 8, 21 L.Ed.2d 10. 


Cal.App. 4 Dist. 1961. Wisdom of zoning 
ordinance is not matter for courts unless there 
is apparent a manifestly unreasonable classifica- 
tion, 

Snow v. City of Garden Grove, 10 Cal.Rptr. 

480, 188 Cal.App.2d 496. 


Cal.App. 5 Dist. 1982. In reviewing gener- 
al plan adopted by board of supervisors, court 
may not probe merits of general plan. West's 
Ann.Cal.Pub.Res.Code § 21168.5. 

Twain Harte Homeowners Assn. v. County 

of Tuolumne, 188 Cal.Rptr. 233, 138 Cal. 
App.3d 664. 
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¢=603. Classification of property; size and 


boundaries of zones. 


Library references 


C.J.S. Zoning and Land Planning §§ 269, 
Pipi 


Cal.App. 1 Dist. 1962. The establishment 
of a boundary for a zone is a function of the 
municipality, not of the courts, and the wisdom 
of the municipality’s decision is not subject to 
judicial review. 

City and County of San Francisco v. Bur- 

ton, 20 Cal.Rptr. 378, 201 Cal.App.2d 
749. 


Cal.App. 2 Dist. 1984. Courts are reluctant 
to interfere with activities of the legislative body 
which has rendered a decision with respect to 
the zoning and classification of real property. 

Cormier v. County of San Luis Obispo, 207 

Cal.Rptr. 880, 161 Cal.App.3d 850. 


Cal.App. 2 Dist. 1980. Trial court improp- 
erly substituted its judgment for that of local 
legislative body on issue of propriety of resort 
hotel zoning for certain property. 

Toso v. City of Santa Barbara, 162 Cal. 
Rptr. 210, 101 Cal.App.3d 934, certiorari 
denied 101 S.Ct. 271, 449 U.S. 901, 66 
L.Ed.2d 131. 


Cal.App. 4 Dist. 1962. Where reasonable- 
ness of a zoning classification is fairly debata- 
ble, legislative determination will not be dis- 
turbed by the courts. 

Jon-Mar Co. v. City of Anaheim, 20 Cal. 

Rptr. 350, 201 Cal.App.2d 832. 


Cal.App. 4 Dist. 1960. Where authority for 
enactment of a zoning ordinance is present, and 
classifications adopted and districting applied 
thereto, within the realm of fair debatability, are 
reasonably related to planned community devel- 
opment, courts will not interfere with legislative 
determination. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


Although general scheme of zoning is sound 
and valid, nevertheless the courts may properly 
inquire as to whether scheme of classification 
and districting has been applied fairly and im- 
partially in each instance, and inquiry in each 
case is whether zoning ordinance as applied to 
the subject matter is arbitrary, discriminatory 
or unreasonable. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


604. Amendment or rezoning. 


Library references 


C.J.S. Zoning and Land Planning §§ 269, 
Me 


C.D.Cal. 1997. Restaurant owner did not 
have constitutional right to have its property 
rezoned to allow topless dancing, and thus, 
when reviewing zoning decision, court needed 
only to ask whether or not provision was ration- 
ally related to permissible state objective. 

3570 East Foothill Blvd., Inc. v. City of 

Pasadena, 980 F.Supp. 329. 


Cal.App. 1 Dist. 1994. Local government's 
adoption of revision of housing element of gen- 
eral plan for physical development is reviewable 
for substantial compliance with applicable stat- 
utes. West’s Ann.Cal.Gov.Code 8§ 65580- 
65589.8. 

Black Property Owners Assn. v. City of 

Berkeley, 28 Cal.Rptr.2d 305, 22 Cal. 
App.4th 974, review denied. 


Cal.App. 1 Dist. 1981. Denial of one year 
extension of zoning ordinance will be upheld if 
there is any reasonable basis in fact to support 
legislative determination of city council. West's 
Ann.Code Civ.Proc. § 1085. 

Court House Plaza Co. v. City of Palo Alto, 

173 Cal.Rptr. 161, 117 Cal.App.3d 871, 
appeal dismissed, certiorari denied 102 
S.Ct. 623, 454 U.S. 1074, 70 L.Ed.2d 607. 


Cal.App. 2 Dist. 1984. Standard for re- 
viewing validity of land use ordinance, which 
resulted in the down-zoning of landowner’s 
property and its devaluation by some $250,000, 
was the “‘fairly debatable’ test, and the ‘‘strict 
scrutiny” or “‘substantial evidence’ test was not 
applicable even though landowner argued that 
his fundamental vested right in use and value of 
his property was adversely affected. 

Cormier v. County of San Luis Obispo, 207 

Cal.Rptr. 880, 161 Cal.App.3d 850. 


Cal.App. 2 Dist. 1980. Motives or inten- 
tions of city council in denying rezoning appli- 
cation were irrelevant on judicial review of that 
denial. 

Toso v. City of Santa Barbara, 162 Cal. 
Rptr. 210, 101 Cal.App.3d 934, certiorari 
denied 101 S.Ct. 271, 449 U.S. 901, 66 
L.Ed.2d 131. 


Cal.App. 2 Dist. 1980. Statute requiring 
integrated, internal consistency of a general 
plan did not modify scope of review of action of 
city council in enacting amendment to general 
plan changing land use designations. West's 
Ann.Gov.Code, § 65300.5. 

Karlson v. City of Camarillo, 161 Cal.Rptr. 

260, 100 Cal.App.3d 789. 


Cal.App. 2 Dist. 1961. Questions as to 
public welfare, health and safety and conve- 
nience of property owners adjacent to rezoned 
property and propriety of rezoning in keeping 
with principles of good planning, and suitability 
of property for commercial uses, were for city’s 
legislative body and not for court in property 
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owners’ action challenging rezoning of proper- 
ty. West's Ann.Gov.Code, §§ 65650-65659, 
65800-65808. 
Ferris v. City of Alhambra, 11 Cal.Rptr. 
475, 189 Cal.App.2d 517. 


Cal.App. 2 Dist. 1958. Courts may inquire 
as to whether an ordinance which rezones prop- 
erty so as to restrict the uses which may be 
made of the property is unreasonable, oppres- 
sive or discriminatory. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 


Cal.App. 3 Dist. 1969. In view of fact that 
relationship between condition exacted by pub- 
lic zoning authority and use proposed by land- 
owner requesting rezoning presents factual in- 
quiry for trial court, such inquiry being seldom 
if ever resolvable by court without taking of 
evidence, landowner’s claim of arbitrary impo- 
sition by zoning authority requires such inquiry 
by trial court. 

Scrutton v. Sacramento County, 79 Cal. 

Rptr. 872, 275 Cal.App.2d 412. 


Cal.App. 4 Dist. 1993. Enactment of zon- 
ing ordinance is quasi-legislative decision, and 
courts defer to local entities’ determination that 
zone change is consistent with applicable gener- 
al plan unless, based upon evidence before city 
council, reasonable person could not have 
reached same conclusion. 

Corona-Norco Unified School Dist. v. City 

of Corona, 21 Cal.Rptr.2d 803, 17 Cal. 
App.4th 985, review denied. 


Cal.App. 4 Dist. 1991. If amendment to 
city’s general plan affects only specific zoning 
category, Court of Appeal must first determine 
whether general plan elements or portion of 
general plan claimed to be legally inadequate 
for whatever reason, including internal incon- 
sistency, have any relevance as planning guide- 
line to that category; if not, Court of Appeal 
need make no determinations as to whether 
element or other questioned portions of general 
plan are themselves inadequate or inconsistent. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


On appeal in action challenging adequacy 
of city’s general plan as amended by initiative 
measure, scope of review of adequacy of general 
plan was limited to determination of whether 
plan was adequate as of time it was amended by 
measure, not whether general plan was ade- 
quate at any time before that. West's Ann.Cal. 
Gov.Code § 65751. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Only insofar as challenged legislation 
amending charter city’s general plan is factually 
relevant to alleged inadequacies of plan will 
such inadequacies be reviewed to determine if 


plan is adequate. West's Ann.Cal.Gov.Code 
§ 65751. 
Garat v. City of Riverside, 3 Cal.Rptr.2d 


504, 2 Cal.App.4th 259, review denied. 


S605. Decisions of boards or officers in gener- 
al. 


Library references 
C.J.S. Zoning and Land Planning §§ 269, 
i) 


N.D.Cal. 1991. Even in determining that 
decision of local legislature was procedurally 
invalid, court still cannot usurp power vested in 
local legislatures to make lawful land use desig- 
nations. 

Herrington v. 

F.Supp. 909. 


Cal.App. 1 Dist. 1998. It is not the role of 
the courts to micro-manage development deci- 
sions; courts’ function is simply to decide 
whether the municipal officials considered the 
applicable policies and the extent to which the 
proposed project conforms with those policies, 
whether the municipal officials made appropri- 
ate findings on this issue, and whether those 
findings are supported by substantial evidence. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


Cal.App. 1 Dist. 1976. In reviewing action 
of city council in approving development plan, 
court must resolve any reasonable doubts in 
favor of the agency findings and decision and 
may not substitute its own judgment for that of 
the agency. West’s Ann.Gov.Code, § 66473.5; 
Bus. & Prof.Code, §§ 11526(c), 11549.5, 
St.1971, p. 2852. 

McMillan v. American Gen. Fin. Corp., 131 

Cal.Rptr. 462, 60 Cal.App.3d 175. 


County of Sonoma, 790 


Cal.App. 1 Dist. 1974. A trial court is au- 
thorized to make an independent judgment on 
evidence presented to the Coastal Zone Conser- 
vation Commission only if the Commission's 
decision based on that evidence affects a right 
which has been legitimately acquired or is oth- 
erwise vested and is of a fundamental nature 
from the standpoint of its economic aspect or its 
effect in human terms and the importance to 
the individual life situation since the Commis- 
sion is not an agency of constitutional origin 
granted limited judicial power by the Constitu- 
tion. West's Ann.Public Resources Code, 
§ 27000 et seq. 

Transcentury Properties, Inc. v. State of 

California, 116 Cal.Rptr. 487, 41 Cal. 
App.3d 835. 


Real estate developer's asserted right to 
exemption from the Coastal Zone Conservation 
Act to construct housing development in coastal 
area, on the ground that it had acquired vested 
rights before the effective date of the Act, de- 
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rived from the constitutional guarantee that 
property may not be taken without due process, 
and on appeal from regional planning commis- 
sion decision denying the exemption, trial court 
would be required to make its own independent 
judgment on the evidence. West’s Ann.Public 
Resources Code, § 27000 et seq. 
Transcentury Properties, Inc. v. State of 
California, 116 Cal.Rptr. 487, 41 Cal. 
App.3d 835. 


Cal.App. 2 Dist. 2000. Appellate courts re- 
view adjudicatory planning actions under sub- 
stantial evidence standard, looking to the ad- 
ministrative record to determine whether the 
governmental agency’s decision is supported by 
substantial evidence, and whether the findings 
of the agency support the decision made. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1983. Since city’s com- 
plaint dealt with original zoning ordinance reg- 
ulating adult businesses, and not ordinance, 
which was adopted as an urgency measure by 
city council after court announced its tentative 
decision, but prior to entry of judgment, to 
eliminate interpretation of original ordinance 
that had been proposed by trial court, question 
whether new ordinance was constitutional was 
not properly before the trial court, and thus trial 
court’s judgment was not erroneous on ground 
that court did not apply laws that existed at 
time of judgment. 

City of Whittier v. Walnut Properties, Inc., 

197 Cal.Rptr. 127, 149 Cal.App.3d 633. 


Inasmuch as original ordinance regulating 
adult businesses was in fact unconstitutional on 
its face, issue of validity of substitute ordinance 
would be reached, so that substitute ordinance 
would become operative. 

City of Whittier v. Walnut Properties, Inc., 

197 Cal.Rptr. 127, 149 Cal.App.3d 633. 


Cal.App. 2 Dist. 1969. Where —_ zoning 
board has made specific findings disclosing reli- 
ance solely on immaterial matters and has omit- 
ted any reference to any material matter, result- 
ing order must be judged on action taken, and 
not on some other action which board did not 
take. 

Hamilton v. Board of Sup’rs of Santa Bar- 

bara County, 75 Cal.Rptr. 106, 269 Cal. 
App.2d 64. 


Cal.App. 3 Dist. 1956. Under county zon- 
ing ordinance provision that the county plan- 
ning commission should have power to grant 
adjustments and use permits as provided in 
ordinance commission's determination in doing 
so will not be set aside by a court until commis- 


sion has acted beyond powers or has abused its 
discretion. 
Schumm v. Board of Sup’rs of San Joaquin 
County, 295 P.2d 934, 140 Cal.App.2d 
874. 


606. Permissions or certificates, decisions 


relating to. 


Library references 


C.J.S. Zoning and Land Planning §§ 269, 
PLAN PITS. 


C.A.9 (Cal.) 1990. Standard for reviewing 
city’s denial of application to develop ocean- 
front property was whether city had rational 
basis for treating landowners different from 
other property owners, where there was no 
suspect classification or fundamental right in- 
volved in landowners’ equal protection claim. 

Del Monte Dunes at Monterey, Ltd. v. City 

of Monterey, 920 F.2d 1496, appeal after 
remand 95 F.3d 1422, rehearing granted 
118 F.3d 660, rehearing en banc denied 
127 F.3d 1149, certiorari granted 118 
S.Ct 1359)523-U.S..1045, 140 Lebd 2d 
509, affirmed 119 S.Ct. 1624, 526 U.S. 
687, 143 L.Ed.2d 882. 


E.D.Cal. 1988. Under provisions of the 
Tahoe Regional Planning Compact, court's re- 
view of determination of the Tahoe Regional 
Planning Agency that building permit had ex- 
pired was limited to determining whether the 
decision was supported by substantial evidence 
and was otherwise in accordance with law. 

S & M Inv. Co. v. Tahoe Regional Planning 

Agency, 702 F.Supp. 1471, affirmed 911 
F.2d 324, certiorari denied 111 S.Ct. 963, 
498 U.S. 1087, 112 L.Ed.2d 1050. 


Where regional planning agency's decision 
that there had been no legal action which would 
toll the date for expiration of building permit 
involved an interpretation of that disputed term, 
the interpretation was entitled to deference even 
though there was no clear agency policy regard- 
ing the meaning of the term. 

S & M Inv. Co. v. Tahoe Regional Planning 

Agency, 702 F.Supp. 1471, affirmed 911 
F.2d 324, certiorari denied 111 S.Ct. 963, 
498 U.S. 1087, 112 L.Ed.2d 1050. 


Cal. 1996. When local permit authority 
seeks to justify given exaction as alternative to 
denying proposed use, reviewing court must 
scrutinize instrumental efficacy of permit condi- 
tion in order to determine whether it logically 
furthers the same regulatory goal as would 
outright denial of development permit, and 
must also determine whether factual findings 
made by permitting body support condition as 
one that is more or less proportional, in both 
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nature and scope, to public impact of proposed 
development. U.S.C.A. Const.Amend. 5. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 

hearing denied, certiorari denied 117 

S.Ct.299, 519 U.S. 929, 136 L.Edi2d 218. 


Cal. 1973. On judicial review of denial of 


a building permit, reviewing court generally 
will apply the law in existence at the time of its 
decision rather than at the time the permit was 
denied, and even after a permit has been issued 
it may be revoked by an administrative body on 
the basis of a subsequent change in the zoning 
laws unless the permittee has made substantial 
improvements in good-faith reliance on the per- 
mit, but the amended ordinance is deemed 
inapplicable if its enactment stemmed from an 
attempt to frustrate a particular developer's 
plan. 
Selby Realty Co. v. City of San Buenaventu- 
ra, 514 P.2d 111, 109 Cal.Rptr. 799, 10 
Cal.3d 110. 


Cal. 1972. Review of planning commis- 
sion proceedings regarding a conditional use 
permit is appropriate under section of the Code 
of Civil Procedure relating to review of adminis- 
trative orders or decisions. West’s Ann.Code 
Civ.Proc. § 1094.5. 

Scott v. City of Indian Wells, 492 P.2d 

1137, 99 Gal-Rptry 745; 6" 'Cal'3d541. 


Cal.App. 1 Dist. 1998. Court was preclud- 
ed from examining the motives of the regulatory 
body which acted on property owners’ subdivi- 
sion application, and court could only measure 
the legality of the regulatory body’s actions. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


Appellate court would independently review 
whether doctrine of estoppel could be applied 
against town to invalidate many of its findings 
relied upon in denying property owners’ appli- 
cation for five-lot residential subdivision on hill- 
side property, where the town’s statements to 
property owners were undisputed and were a 
matter of record before the trial court. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 


Cal.App. 1 Dist. 1991. When reviewing 
negative declaration that use for which a use 
permit is sought will not be detrimental to 
public welfare or injurious to property, review- 
ing court must determine whether substantial 
evidence supports conclusion that there is no 
fair argument to be made that project might 
have significant environmental impact. West's 
Ann.Cal.Pub.Res.Code § 21080(c). 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Decision to issue use permit to church in 
residential zone will be upheld on appeal where 
there are adequate findings supported by sub- 
stantial evidence in record. U.S.C.A. Const. 
Amend. 1. 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Cal.App. 1 Dist. 1976. Where coastal land- 
owner had subdivided property and engaged in 
preparation for building houses thereon, but no 
building permits had issued, landowner had no 
vested rights entitling court to exercise its inde- 
pendent judgment on evidence in reviewing 
Regional Coastal Zone Conservation Commis- 
sion’s denial of permit. West’s Ann.Public Re- 
sources Code, § 27424; West's Ann.Code Civ. 
Proc. § 1094.5. 

Patterson v. Central Coast Regional Com., 

130 Cal.Rptr. 169, 58 Cal.App.3d 833. 


Cal.App. 1 Dist. 1976. An appeal from de- 
cision of Coastal Zone Conservation Commis- 
sion in respect to issuance of development per- 
mit extends to questions whether Commission 
has proceeded without or in excess of jurisdic- 
tion, whether there was a fair trial, and whether 
there was any prejudicial abuse of discretion. 
West’s Ann.Public Resources Code, §§ 27400, 
27402, 27403. 

Natural Resources Defense Council, Inc. v. 
California Coastal Zone Conservation 
Com., 129 Cal.Rptr. 57, 57 Cal.App.3d 
TO). 


Inquiry on appeal from a decision of the 
Coastal Zone Conservation Commission to issue 
development permit extends no further than 
determination whether Commission could rea- 
sonably find that construction of homes under 
permit would not have any substantial adverse 
environmental or ecological effect and would 
otherwise be consistent with findings and decla- 
rations set forth in applicable statute. West's 
Ann.Public Resources Code, §§ 27400, 27402, 
27403. 

Natural Resources Defense Council, Inc. v. 
California Coastal Zone Conservation 
Com., 129 Cal.Rptr. 57, 57 Cal.App.3d 
76. 


Cal.App. 1 Dist. 1969. Where extensive 
minutes of planning commission of county with 
respect to building permit under zoning ordi- 
nance showed that decision of agency was 
based on substantial evidence and that it was in 
no way capricious or arbitrary or otherwise 
legally impaired, superior court had no right to 
reverse the commission’s decision. 

Upton v. Gray, 74 Cal.Rptr. 783, 269 Cal. 

App.2d 352. 


Cal.App. 1 Dist. 1967. | Reviewing court 
was required to decide question of right of an 
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applicant for a building permit to such permit 
according to existing law. 
West Coast Advertising Co. v. City and 
County of San Francisco, 64 Cal.Rptr. 94, 
256 Cal.App.2d 357. 


Cal.App. 2 Dist. 2000. Appellate court 
would review development agreement between 


county and landowner to determine if it en-_ 


larged or impaired the terms of the Develop- 
ment Agreement Statute, without deference to 
the county. West’s Ann.Cal.Gov.Code § 65864 
et seq. 
Santa Margarita Area Residents Together v. 
San Luis Obispo County, 100 Cal.Rptr.2d 
740, 84 Cal.App.4th 221, rehearing de- 
nied, and review denied. 


Reviewing court would defer to county 
board of supervisors regarding merits, useful- 
ness, and public advantages of development 
agreement entered into by county pursuant to 
Development Agreement Statute, where the rec- 
ord showed that county believed an agreement 
was required as incentive for developer to en- 
gage in the comprehensive planning desired by 
county and as incentive to expand public facili- 
ties and benefits included in the project, and the 
agreement represented the resolution, after me- 
diation, of a protracted dispute with project 
opponents. West’s Ann.Cal.Gov.Code § 65864 
et seq. 

Santa Margarita Area Residents Together v. 

San Luis Obispo County, 100 Cal.Rptr.2d 
740, 84 Cal.App.4th 221, rehearing de- 
nied, and review denied. 


Cal.App. 2 Dist. 1989. Generally, broad 
standards for conditional use permits are up- 
held because it would be impossible and unde- 
sirable to devise specific standards to cover all 
conceivable variations of circumstances involv- 
ing individual properties. 

Hunter v. City of Whittier, 257 Cal.Rptr. 

559, 209 Cal.App.3d 588. 


Cal.App. 2 Dist. 1985. Right of privacy of 
owners of homes adjacent to beach area owned 
by state in trust for the people of the state did 
not extend to exclusion of public from access to 
those lands, and thus, scope of judicial review of 
Coastal Commission's decision to condition per- 
mit for construction of revetment on offer to 
dedicate easement for public access to beach, 
was limited to question of whether condition 
bore reasonable relationship to proper legisla- 
tive goal. 

Whaler’s Village Club v. California Coastal 

Com., 220 Cal.Rptr. 2, 173 Cal.App.3d 
240, appeal dismissed, certiorari denied 
HOGeeS: Ciel SG2 a4 7 Ome Ur Samleliih aot) 
L.Ed.2d 648. 


Cal.App. 2 Dist. 1985. Even if reasonable- 
ness of requirement that applicant for develop- 


ment permit donate property for public use is 
fairly debatable, the legislative determination 
will not be disturbed, and judicial examination 
of basis on which the legislature may rationally 
have concluded that a threat to the public 
interest exists is complete when any fact or set 
of facts appear or may be hypothesized to sup- 
port such legislative conclusion. 

Remmenga v. California Coastal Com., 209 
Cal.Rptr. 628, 163 Cal.App.3d 623, ap- 
peal dismissed 106 S.Ct. 241, 474 US. 
915, 88 L.Ed.2d 250, rehearing denied 
106 S.Ct. 584, 474 U.S. 1027, 88 L.Ed.2d 
566. 


Cal.App. 2 Dist. 1983. Scope of court's re- 
view of a redevelopment agency’s resolution is 
limited to determination of whether the resolu- 
tion is supported by substantial evidence, and 
burden of showing lack of substantial evidence 
necessarily falls on party challenging the resolu- 
tion. West’s Ann.Cal.C.C.P. § 1245.255(b). 

Huntington Park Redevelopment Agency v. 

Duncan, 190 Cal.Rptr. 744, 142 Cal. 
App.3d 17, certiorari denied 104 S.Ct. 
243, 464 U.S. 895, 78 L.Ed.2d 232. 


Cal.App. 2 Dist. 1977. Evidence supported 
finding that construction on each of several lots 
of defendants represented a separate project in 
action by coast regional commission to enjoin 
building on lots without permit, wherein defen- 
dants contended that construction at factory of 
modular units for defendants’ lots was a single 
project so that lots were exempt from coastal 
permit requirement on theory that lawful con- 
struction of project had begun before effective 
date of act requiring permits. Public Resources 
Code, 88 27400, 27425, 27426, St.1972, pp. A- 
186, A-187; § 27404, St.1973, p. 46. 

South Coast Regional Com. v. Higgins, 137 

Cal.Rptr. 551, 68 Cal.App.3d 636. 


Record supported conclusion that work or- 
dered by developers on lots prior to cutoff date 
after which a Coastal Act permit was required 
was not done in good faith, but rather repre- 
sented bad-faith attempt to take advantage of 
delayed permit requirement, in actions by coast 
regional commission pursuant to the California 
Coastal Zone Conservation Act seeking to re- 
strain development of properties. Public Re- 
sources Code, §8§ 27400, 27425, 27426, St.1972, 
pp. A-186, A-187; § 27404, St.1973, p. 46. 

South Coast Regional Com. v. Higgins, 137 

Cal.Rptr. 551, 68 Cal.App.3d 636. 


Cal.App. 2 Dist. 1970. Judicial review of 
action of city council in issuing conditional use 
permit is limited to ascertaining whether there 
was before city council any substantial evi- 
dence, contradicted or uncontradicted, which 
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supported its findings. 
Proc. § 1094.5(c). 
Stoddard v. Edelman, 84 Cal.Rptr. 443, 4 
Cal.App.3d 544. 


Cal.App. 3 Dist. 1984. Legality of a zoning 
ordinance is impliedly called into question 
when a conditional use permit is challenged on 
the ground the general plan is not in conformity 
with state law and thus reviewing court's inqui- 
ry must encompass statutory remedies which 
may apply to the implied challenge. West's 
Ann.Cal.Gov.Code §§ 65300, 65302, 65860, 
65901. 

Neighborhood Action Group v. County of 

Calaveras, 203 Cal.Rptr. 401, 156 Cal. 
App.3d 1176. 


Cal.App. 3 Dist. 1982. For purpose of ju- 
dicial review of refusal of Department of Trans- 
portation to issue encroachment permit allow- 
ing highway access to plaintiffs’ property, 
plaintiffs’ right to vehicle access was not a 
“fundamental” one, especially as plaintiffs had 
access from a city street which intersected 
nearby highway and although direct access 
would be commercially advantageous a direct 
access was not such an economically essential 
character as to be of a fundamental nature. 
West's Ann.C.C.P. § 1094.5. 

McCarthy vy. California Tahoe Regional 

Planning Agency, 180 Cal.Rptr. 866, 129 
Cal.App.3d 222. 


Cal.App. 3 Dist. 1974. A reviewing court 
will apply the law in existence at the time of its 
decision rather than at the time the permit was 
denied so as to prevent an appellate court from 
issuing orders for the construction of improve- 
ments contrary to presently existing legislative 
provisions. West’s Ann.Gov.Code, § 65858; 
West's Ann.Public Resources Code, §§ 21000 et 
SEq.,, 21169. 

Atlantic Richfield Co. v. Board of Supervi- 

sors, 115 Cal.Rptr. 731, 40 Cal.App.3d 
1059. 


Cal.App. 4 Dist. 1998. An agency's denial 
of a discretionary land use permit will be up- 
held as long as the denial substantially advances 
legitimate governmental interests and is sup- 
ported by substantial evidence. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


Cal.App. 4 Dist. 1992. Denial of applica- 
tion to renew conditional use permit merits 
heightened judicial review. 

Goat Hill Tavern v. City of Costa Mesa, 8 

Cal.Rptr.2d 385, 6 Cal.App.4th 1519, re- 
view denied. 


Cal.App. 4 Dist. 1985. Planning commis- 
sion’s resolution defining secondary use of video 
games in central business district as four games 
or less was not an unconstitutional delegation of 


West's Ann.Code Civ. 


authority by city, although video game and fast 
food operator contended that resolution result- 
ed in issuance of certificate of occupancy pro- 
hibiting operator from installing any video 
games on its premises, since certificate was 
issued by city and not by planning commission, 
and there was no evidence that city’s decision to 
issue certificate was in any way influenced by 
the resolution; moreover, any defect in issuance 
of certificate was rendered moot by judgment 
which provided that certificate would have no 
further force or effect. 
Amusing Sandwich, Inc. v. City of Palm 
Springs, 211 Cal.Rptr. 911, 165 Cal. 
App.3d 1116. 


Cal.App. 5 Dist. 1983. Trial court erred in 
applying independent-judgment test to review 
decision of county board of supervisors refusing 
to order issuance of a certificate of compliance 
for parcels created by grantors’ gift deed con- 
veyances to their children upon ground that 
grantors violated Subdivision Map Act and 
county ordinances in making the conveyances; 
rather, trial court should have upheld board's 
determination if it was supported by substantial 
evidence in light of the whole record. West's 
Ann.Cal.Gov.Code 88 66410 et seq., 66499.35; 
West’s Ann.Cal.C.C.P. § 1094.5. 

Pescosolido v. Smith, 191 Cal.Rptr. 415, 

142 Cal.App.3d 964. 


Cal.App. 6 Dist. 1991. Court reviewing 
resolution passed by school district’s governing 
board authorizing levy of “school facilities fee’ 
on new residential development would not con- 
cern itself with school district’s methods of 
marshalling and evaluating scientific data; 
however, court had to be able to assure itself 
that before imposing fee, district engaged in 
reasoned analysis designed to establish requisite 
connection between amount of fee imposed and 
burden created. 

Shapell Industries, Inc. v. Governing 

Board, 1 Cal.Rptr.2d 818, 1 Cal.App.4th 
218, review denied. 


607. Variances or exceptions, decisions relat- 
ing to. 


Library references 


C.J.S. Zoning and Land Planning 8§ 269, 
DT OSALLOs 


Cal.App. 1 Dist. 1981. Because fundamen- 
tal right was not involved in city’s decision to 
deny zoning variance to permit landowners to 
split their contiguous lots into two separate 
building sites, reviewing court erred by making 
independent review of evidence in making find- 
ings, in considering evidence that was not be- 
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fore city council, and in ordering city to grant 
variance. West's Ann.C.C.P. § 1094.5(c, d). 
PMI Mortgage Ins. Co. v. City of Pacific 
Grove, 179 Cal.Rptr. 185, 128 Cal.App.3d 
724. 


Substantial evidence is required to support 
grant or denial of variance; denial of variance 
is not matter of grace and thus not reviewable 
except for procedural irregularity. West’s Ann. 
C.C.P. § 1094.5(c). 

PMI Mortgage Ins. Co. v. City of Pacific 

Grove, 179 Cal.Rptr. 185, 128 Cal.App.3d 
724. 


Cal.App. 1 Dist. 1967. Courts have no au- 
thority to interfere with denial of variance or 
use permit except upon clear and convincing 
showing of fraud, illegality or abuse of discre- 
tion. 

Gong v. City of Fremont, 58 Cal.Rptr. 664, 

250 Cal.App.2d 568. 


Cal.App. 2 Dist. 1982. If landowner de- 
sires to attack overall constitutionality of zoning 
ordinance which impedes desired use of his 
property, remedy is action for declaratory relief 
and he cannot attack that basic constitutionality 
in administrative proceeding for variance or by 
administrative mandate to review denial of vari- 
ance; he cannot attack very existence of agency 
from which he is seeking favor. 

Taylor v. Swanson, 187 Cal.Rptr. 111, 137 

Cal.App.3d 416. 


€=608. Arbitrary, capricious, or unreasonable 
action. 


Library references 
C.J.S. Zoning and Land Planning § 269. 


608.1. —— In general. 


Cal. 1963. Court will inquire as to wheth- 
er scheme of classification and districting of 
zoning ordinance is arbitrary or unreasonable. 

Hamer v. Town of Ross, 382 P.2d 375, 31 

Cal.Rptr. 335, 59 Cal.2d 776. 


Cal. 1953. Determination of zoning au- 
thorities as to classification of. zones and grant- 
ing of variances under zoning ordinance may 
not be set at naught by the courts, unless 
determination is arbitrary and unreasonable. 

Beverly Oil Co. v. City of Los Angeles, 254 

P.2d 865, 40 Cal.2d 552. 


Cal.App. 1 Dist. 2001. A zoning ordinance 
must bear a substantial and reasonable relation- 
ship to the public welfare, and an arbitrary and 
discriminatory zoning decision is an invalid 
exercise of the police power. 

Merritt v. City of Pleasanton, 107 

Rptr.2d 675, 89 Cal.App.4th 1032. 


Cal.App. 2 Dist. 1980. Denial of rezoning 
will be held valid unless there is no reasonable 


(Crall, 


relation to public welfare; and before courts 
will interfere with zoning ordinance, plan must 
be arbitrary. 

Toso v. City of Santa Barbara, 162 Cal. 
Rptr. 210, 101 Cal.App.3d 934, certiorari 
denied 101 S.Ct. 271, 449 U.S. 901, 66 
IL level Aral Sil, 


Cal.App. 2 Dist. 1955. The classification of 
zones and the granting of variances present 
questions generally within the discretion of the 
zoning authorities and their determination may 
not be set at naught by the courts unless it is 
arbitrary and unreasonable. 

Cohn v. County Bd. of Sup’rs of Los Ange- 

les County, 286 P.2d 836, 135 Cal.App.2d 
180. 


Cal.App. 4 Dist. 1960. Although general 
scheme of zoning is sound and valid, neverthe- 
less the courts may properly inquire as to 
whether scheme of classification and districting 
has been applied fairly and impartially in each 
instance, and inquiry in each case is whether 
zoning ordinance as applied to the subject mat- 
ter is arbitrary, discriminatory or unreasonable. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


<609. —— Regulations. 


C.A.9 (Cal.) 1975. In reviewing reason- 
ableness of zoning ordinance, court’s inquiry 
does not terminate with the finding that ordi- 
nance is for an exclusionary purpose but court 
must determine further whether exclusion bears 
any rational relationship to legitimate state in- 
terest. 

Construction Industry Ass’n of Sonoma 
County v. City of Petaluma, 522 F.2d 897, 
certiorari denied 96 S.Ct. 1148, 424 U.S. 
934, 47 L.Ed.2d 342. 


C.D.Cal. 1985. A municipal zoning ordi- 
nance will not be held unconstitutional if its 
wisdom is at least fairly debatable and it bears a 
rational relation to a permissible state objective. 

Litton Intern. Development Corp. v. City of 

Simi Valley, 616 F.Supp. 275. 


General plan amendments are legislative 
acts and can only be set aside if found to be 
arbitrary or capricious. 

Litton Intern. Development Corp. v. City of 

Simi Valley, 616 F.Supp. 275. 


Cal. 1963. Court will uphold zoning regu- 

lation if its reasonableness is fairly debatable. 

Hamer v. Town of Ross, 382 P.2d 375, 31 
Cal.Rptr. 335, 59 Cal.2d 776. 


Cal.App. 1 Dist. 1981. Motives of mem- 
bers of city council for denying extension of 
zoning ordinance are irrelevant to determina- 
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tion of whether council's decision was arbitrary 
and capricious. 
Court House Plaza Co. v. City of Palo Alto, 

173 Cal.Rptr. 161, 117 Cal.App.3d 871, 
appeal dismissed, certiorari denied 102 

S.Ct. 623, 454 U.S. 1074, 70 L.Ed.2d 607. 


Cal.App. 1 Dist. 1962. | Whether zoning 
regulation is arbitrary or unreasonable must be 
determined under established rules governing 
judicial review of exercise of police power. 

National Advertising Co. v. Monterey Coun- 

ty, 27 Cal Rptr. 136; 211 Cal App ed375. 


If necessity or propriety of zoning regula- 
tion is question upon which reasonable minds 
might differ, legislative determination will not 
be disturbed. 

National Advertising Co. v. Monterey Coun- 

ty, 27 Cal.Rptr. 136, 211 Cal.App.2d 375. 


Cal.App. 2 Dist. 1980. Action by city coun- 
cil in enacting amendments to general plan 
changing land use designations was legislative 
in character rather than quasi-judicial and 
therefore scope of judicial review of city coun- 
cil’s action was limited to an examination to 
determine whether city council’s action was 
arbitrary or capricious, or entirely lacking evi- 
dentiary support, or whether city council failed 
to follow the procedure and give the notices 
required by law. West’s Ann.Code Civ.Proc. 
§ 1085. 

Karlson y. City of Camarillo, 161 Cal.Rptr. 

260, 100 Cal.App.3d 789. 


Cal.App. 2 Dist. 1967. Where question of 
whether zoning ordinance is reasonable, or ar- 
bitrary and oppressive is fairly debatable, the 
decision of the legislative body must not be 
interfered with by a court. 

City of Long Beach v. California Lambda 

Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
25 Al Rs O02. 


Cal.App. 2 Dist. 1963. Zoning was proper 
legislative function of municipality, not reviewa- 
ble unless palpably unreasonable. West's Ann. 
Gov.Code, §§ 6060, 6061, 65654, 65803. 

Claremont Taxpayers Ass'n v. City of Clare- 

mont, 35 Cal.Rptr. 907, 223 Cal.App.2d 
589. 


Cal.App. 2 Dist. 1954. The power to de- 
clare a zoning ordinance unconstitutional 
should be exercised only where no reason exists 
to support the determination of the legislative 
body. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Cal.App. 3 Dist. 1985. Appropriate stan- 
dard of review of county general plan is wheth- 
er local adopting agency has acted arbitrarily, 


capriciously, or without evidentiary basis. 
West's Ann.Cal.Gov.Code § 65750 et seq. 
Concerned Citizens of Calaveras County v. 
Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


Cal.App. 3 Dist. 1982. Amendment to gen- 
eral plan redesignating parcel from permanent 
agricultural to agricultural-residential was a 
legislative act and judicial review focused on 
whether the board of supervisors acted arbi- 
trarily, capriciously or without evidentiary ba- 
sis. 

Environmental Council v. Board of Super- 

visors, 185 Cal.Rptr. 363, 135 Cal.App.3d 
428. 


Cal.App. 4 Dist. 1996. Judicial review of 
failure of electorate to approve development 
proposal in referendum is limited to whether 
electorate’s decision was arbitrary or capri- 
cious. 

Chandis Securities Co. v. City of Dana 

Point, 60 Cal.Rptr.2d 481, 52 Cal.App.4th 
475, review denied. 


Cal.App. 4 Dist. 1991. On review of trial 
court’s determination concerning adequacy of 
city’s general plan, only issue to be resolved is 
whether, applying standard that legislation, un- 
less clearly arbitrary, capricious, or entirely 
lacking in evidentiary support, must be upheld, 
general plan, as amended, substantially com- 
plies with state law, i.e., whether there has been 
actual compliance in respect to substance essen- 
tial to every reasonable objective of statute, as 
distinguished from mere technical imperfec- 
tions of form. West's Ann.Cal.Gov.Code 
8 65751. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1985. Review of whether 
county's specific plan for project comported 
with general plan was limited to determination 
of whether county’s actions were arbitrary, ca- 
pricious, or failed to follow proper procedures. 

Mitchell v. County of Orange, 211 Cal.Rptr. 

563, 165 Cal.App.3d 1185. 


Cal.App. 4 Dist. 1981. Usual test when 
zoning ordinance is attacked as being in excess 
of police power is whether or not ordinance 
bears substantial and reasonable relationship to 
public welfare; however, principle limiting judi- 
cial inquiry into legislative body’s police power 
objectives does not bar scrutiny of issue of 
discrimination against particular parcel of prop- 
erty. 

Arnel Development Co. v. City of Costa 

Mesa, 178 Cal.Rptr. 723, 126 Cal.App.3d 
330. 
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<=610. —— Decisions of boards or officers. 


Cal. 1963. Findings and conclusions of 
trial court as to reasonableness of zoning ordi- 
nance are not binding on reviewing court, if 
record shows that question is debatable and 
there may be difference of opinion on subject. 

Hamer v. Town of Ross, 382 P.2d 375, 31 

Calon, 335, 30) Call el 7/76. 


Legislative bodies should be permitted to 
establish zoning controls without judicial inter- 
ference except in case of arbitrary action, op- 
pression, or confiscation. 

Hamer v. Town of Ross, 382 P.2d 375, 31 

Cal.Rptr. 335, 59 Cal.2d 776. 


Cal.App. 2 Dist. 1984. Fact that city coun- 
cil, at the time that it approved tentative tract 
map in question, rejected similar plan for simi- 
lar project based on grounds which were raised 
in opposition to the instant plan did not show 
that city council acted arbitrarily and capri- 
ciously or that it failed to give opponents of the 
instant plan a fair hearing where there were 
differences between the two properties. 

Greenebaum v. City of Los Angeles, 200 

Cal.Rptr. 237, 153 Cal.App.3d 391. 


Cal.App. 3 Dist. 1963. Determination of 
validity of zoning ordinance will hinge on 
whether it is reasonable or arbitrary and op- 
pressive, and where those matters are fairly 
debatable legislative decision must not be inter- 
fered with. 

Metro Realty v. El Dorado County, 35 Cal. 

Rptr. 480, 222 Cal.App.2d 508. 


€=611. Public health, safety, or welfare. 


Library references 


C.J.S. Zoning and Land Planning §§ 269, 
PAT Shy PTS. 


Cal. 1976. Land use restriction withstands 
constitutional attack if it is fairly debatable that 
restriction in fact bears reasonable relation to 
general welfare. 

Associated Home Builders etc., Inc. v. City 

of Livermore, 557 P.2d 473, 135 Cal.Rptr. 
41, 18 Cal.3d 582, 92 AL.R3d 1038. 


Cal.App. 1 Dist. 1964. If reasonable minds 
might differ on question whether zoning is re- 
quired by or consistent with public welfare, 
court may not interfere with zoning ordinance. 

Anderson v. City Council of City of Pleasant 

Hill, 40 Cal.Rptr. 41, 229 Cal.App.2d 79. 


Cal.App. 2 Dist. 1956. If matter is debata- 
ble, and if reasonable minds may differ on 
question whether zoning is required by or con- 
sistent with the public welfare, courts may not 
interfere with a zoning ordinance. 

Robinson v. City of Los Angeles, 304 P.2d 

814, 146 Cal.App.2d 810. 


612. Illegality. 
Library references 


C.J.S. Zoning and Land Planning §§ 269, 
Por, PUN 


613. Motives and good faith. 


Library references 


C.J.S. Zoning and Land Planning §§ 269, 
PAU ire P Taye 


N.D.Cal. 1996. As a general rule, motives 
of planning commission members or city coun- 
cil members are considered irrelevant in any 
inquiry concerning reasonableness of their deci- 
sions under substantive due process clause. 
U.S.C.A. Const.Amend. 14. 

Tyson v. City of Sunnyvale, 920 F.Supp. 

1054. 


If there is any rational basis for zoning 
decision from objective facts, actual motive for 
decision becomes immaterial for purposes of 
substantive due process challenge. U.S.C.A. 
Const.Amend. 14. 

Tyson v. City of Sunnyvale, 920 F.Supp. 

1054. 


Cal. 1953. In suit for judgment declaring 
void ordinance permitting only recreational ac- 
tivities on beach land on which plaintiffs had 
intended to construct houses on pilings, trial 
court properly disregarded plaintiffs’ contention 
that zoning restriction had not been made in 
good faith but rather had been designed to 
depress value of plaintiffs’ property so that it 
could eventually be acquired by public authori- 
ties at lowest price possible. 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 
75 S.Ct, 29, 348 US. 817, 99 L.Ed. 644. 


Cal.App. 2 Dist. 1984. Motives of local of- 
ficials in passing on a zoning ordinance are 
irrelevant to any inquiry concerning its reason- 
ableness. 

Cormier v. County of San Luis Obispo, 207 

Cal.Rptr. 880, 161 Cal.App.3d 850. 


Cal.App. 2 Dist. 1961. Motives of city leg- 
islative body are not to be weighed in measur- 
ing legality of its action in making zoning 
changes. West’s Ann.Gov.Code, §§ 65650-65659, 
65800-65808. 

Ferris v. City of Alhambra, 11 Cal.Rptr. 

475, 189 Cal.App.2d 517. 


Cal.App. 3 Dist. 1979. Generally, purpose 
or motive of an agency passing a zoning ordi- 
nance is irrelevant since validity of ordinance 
rests not on subjective motivation but on the 
objective effect. 

Viso v. State of California, 154 Cal.Rptr. 

580, 92 Cal.App.3d 15. 


Cal.App. 3 Dist. 1970. Judicial scrutiny of 
whether city has unfairly discriminated against 
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a particular parcel of land by use of zoning 
ordinance is not barred by principle limiting 
judicial inquiry into legislative body's police 
power objectives. 
G & D Holland Construction Co. v. City of 
Marysville, 91 Cal.Rptr. 227, 12 Cal. 
App.3d 989. 


Cal.App. 4 Dist. 1981. While normally 
courts do not inquire into legislative motive, 
legislative purpose is factor to be considered in 
determining whether zoning ordinance is inval- 
id as discriminatory and, where rezoning was 
accomplished by initiative ordinance, ballot ar- 
guments contained in voters’ pamphlet could be 
considered in determining legislative purpose. 

Arnel Development Co. v. City of Costa 

Mesa, 178 Cal.Rptr. 723, 126 Cal.App.3d 
330. 


614. Wisdom, judgment or opinion. 


Library references 


C.J.S. Zoning and Land Planning §§ 269, 
270. 


614.1. —— In general. 


Cal.App. 2 Dist. 1958. Wisdom of a zoning 
ordinance is a matter of legislative determina- 
tion, and if there is any reasonable justification 
of the action of the council in passing the 
ordinance, the court may not substitute its judg- 
ment for that of the council. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 


615. —— Regulations in general. 


Cal. 1958. Although courts will inquire as 
to whether a zoning ordinance is arbitrary or 
unreasonable, decision of zoning authorities as 
to matters of opinion and policy will not be set 
aside of disregarded by court unless regulations 
have no reasonable relation to public welfare or 
unless physical facts show that there has been 
an unreasonable, oppressive, or unwarranted 
interference with property rights in exercise of 
police power. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Wisdom of prohibitions and restrictions is a 
matter for legislative determination, and even 
though a court may not agree with that determi- 
nation it will not substitute its judgment for that 
of zoning authorities if there is any reasonable 
justification for their action. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Cal.App. 1 Dist. 1962. The establishment 
of a boundary for a zone is a function of the 
municipality, not of the courts, and the wisdom 


of the municipality’s decision is not subject to 
judicial review. 
City and County of San Francisco v. Bur- 
ton, 20 Cal.Rptr. 378, 201 Cal.App.2d 
749, 


Cal.App. 2 Dist. 2001. A city’s zoning pow- 
ers are broad and courts must defer to legisla- 
tive judgments where the validity of a zoning 
ordinance is fairly debatable. 

Coalition Advocating Legal Housing Op- 
tions v. City of Santa Monica, 105 Cal. 
Rptr.2d 802, 88 Cal.App.4th 451, as mod- 
ified on denial of rehearing. 


Cal.App. 2 Dist. 1993. Review of merits or 
political wisdom is not permitted because plan- 
ning is “inexact science’; courts are _ ill- 
equipped to determine whether ordinances are 
in general harmony with city general plan. 

A Local & Regional Monitor v. City of Los 

Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 


Cal.App. 2 Dist. 1967. Determination of 
necessity and form of zoning regulations is 
primarily a legislative and not judicial function 
and is to be tested by courts not by what judges 
individually or collectively may think of wisdom 
or necessity of particular regulation, but solely 
by answer to question whether there is any 
reasonable basis in fact to support legislative 
determination of wisdom and necessity of regu- 
lation. 

Santa Barbara County v. Purcell, Inc., 59 

Cal.Rptr. 345, 251 Cal.App.2d 169. 


Cal.App. 2 Dist. 1967. In absence of show- 
ing that zoning ordinance is unreasonable as 
matter of law, court will not presume invalidity 
of zoning ordinance or its adoption or consider 
substitution of its judgment on zoning for that of 
public authority. 

Morse v. San Luis Obispo County, 55 Cal. 

Rptr. 710, 247 Cal.App.2d 600. 


Cal.App. 2 Dist. 1960. In absence of a 
manifestly unreasonable classification, wisdom 
of zoning ordinaice is not a matter for the 
court. 

City of Norwalk v. Auction City, Inc., 8 

Cal.Rptr. 781, 186 Cal.App.2d 287, 83 
A.L.R.2d 872. 


Cal.App. 2 Dist. 1958. Wisdom of a zoning 
ordinance is a matter of legislative determina- 
tion, and if there is any reasonable justification 
of the action of the council in passing the 
ordinance, the court may not substitute its judg- 
ment for that of the council. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 


Cal.App. 3 Dist. 1970. In determining 
whether city and county zoning ordinances, as 
manifestations of the local police power, uncon- 
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stitutionally interfere with use of private proper- 
ty, ordinance is to be tested not by judges’ 
opinions of its wisdom or necessity, but solely 
by answer to question of whether there is any 
reasonable basis in fact to support the legisla- 
tive determination. West's Ann.Const. art. 11, 
Sie 

G & D Holland Construction Co. v. City of 


Marysville, 91 Cal.Rptr. 227, 12 Cal. 
App.3d 989. 
Cal.App. 4 Dist. 1997. In determining 


whether housing element of city general zoning 
plan substantially complies with section of the 
Planning and Zoning Law, Court of Appeal does 
not examine merits of the element or municipal- 
ity’s underlying wisdom in determining policy; 
rather, if municipality has substantially com- 
plied with statutory requirements, reviewing 
court will not interfere with municipality’s legis- 
lative action in updating or amending elements 
of its general plan, unless the action was arbi- 
trary or capricious or entirely lacking in eviden- 
tiary support. West’s Ann.Cal.C.C.P. § 1085; 
West’s Ann.Cal.Gov.Code § 65587(b). 
Hoffmaster v. City of San Diego, 64 Cal. 
Rptr.2d 684, 55 Cal.App.4th 1098, re- 
hearing denied, and review denied. 


Cal.App. 4 Dist. 1994. Court of Appeal 
cannot engage in discussion of merit of govern- 
mental constraints aspect of provision of state 
Planning and Zoning Law requiring housing 
element of general plan to include five-year plan 
which addresses and, where appropriate and 
legally possible, removes governmental con- 
straints to maintenance, improvement, and de- 
velopment of housing. West’s Ann.Cal.Gov. 
Code § 65583(c)(3). 

Hernandez v. City of Encinitas, 33 Cal. 

Rptr.2d 875, 28 Cal.App.4th 1048, re- 
hearing denied, and review denied. 


€ 616. —— Classification of property. 


Cal. 1953. Where substantial reason exists 
to support determination of city council in mat- 
ters of opinion or policy affecting zoning plans, 
and propriety of districting classification is fair- 
ly debatable in furtherance of community devel- 
opment, courts will not substitute their judg- 
ment for that of municipal authority. 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 
75 S.Ct. 29, 348 U.S. 817, 99 L.Ed. 644. 


Cal.App. 2 Dist. 1958. Wisdom of zoning 
ordinance is not a matter for the courts unless 
there is a manifestly unreasonable classification. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


Cal.App. 2 Dist. 1954. Mere fact that near- 
by business property has the same characteris- 
tics as realty included in residential district by 


zoning ordinance does not justify court in sub- 
stituting its judgment for judgment of city coun- 
cil and in declaring the ordinance invalid. 
City of Los Angeles v. Gage, 274 P.2d 34, 
127 Cal.App.2d 442. 


617. —— Amendment or rezoning. 


Cal.App. 1 Dist. 1962. Court would not in- 
terfere with city council’s legislative determina- 
tion not to rezone owners’ single parcel from 
“C” multiple dwelling to ““E”’ commercial while 
maintaining the remainder of area in a multiple 
dwelling zone, where there was room for differ- 
ence of opinion on the subject. 

Tandy v. City of Oakland, 25 Cal.Rptr. 429, 

208 Cal.App.2d 609. 


€=618. —— Decisions of boards or officers. 


Cal. 1963. Decision of zoning authorities 
as to matters of opinion and policy will not be 
set aside or disregarded by court unless regula- 
tions have no reasonable relation to public wel- 
fare or unless physical facts show that there has 
been unreasonable, oppressive, or unwarranted 
interference with property rights in exercise of 
police power. 

Hamer v. Town of Ross, 382 P.2d 375, 31 

Cal.Rptr. 335, 59 Cal.2d 776. 


Cal.App. 1 Dist. 1976. In reviewing action 
of city council in approving development plan, 
court must resolve any reasonable doubts in 
favor of the agency findings and decision and 
may not substitute its own judgment for that of 
the agency. West's Ann.Gov.Code, § 66473.5; 
Bus. & Prof.Code, §8§ 11526(c), 11549.5, 
SUL OTs Zooks 

McMillan v. American Gen. Fin. Corp., 131 

Cal.Rptr. 462, 60 Cal.App.3d 175. 


Cal.App. 2 Dist. 2000. Only when a funda- 
mental vested right is affected does the review- 
ing court apply the independent judgment test 
to determination whether to grant or deny a 
conditional use permit (CUP). 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1998. If permit or license 
has been granted to property owner and owner 
has thereafter acted upon the grant to his or her 
detriment, owner has acquired a vested right 
such that revocation of that right must be re- 
viewed under independent judgment standard. 

Malibu Mountains Recreation, Inc. v. Coun- 

ty of Los Angeles, 79 Cal.Rptr.2d 25, 67 
Cal.App.4th 359, review denied. 


In determining whether there had been 
substantial reliance ‘on conditional use permit 
(CUP) for operation of tennis ranch, such that 
revocation of permit would be subject to inde- 
pendent judgment standard of review, trial 
court was required to consider not only reliance 
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by current owner, but also any reliance by the 
prior owner to whom CUP was granted. 
Malibu Mountains Recreation, Inc. v. Coun- 
ty of Los Angeles, 79 Cal.Rptr.2d 25, 67 
Cal.App.4th 359, review denied. 


Cal.App. 2 Dist. 1989. Owner of adult en- 
tertainment establishment did not have funda- 
mental right to conditional use permit, making 
substantial evidence test, rather than indepen- 
dent judgment test, applicable in reviewing 
county board of supervisors’ denial of permit. 
West’s Ann.Cal.Gov.Code § 65901;  U.S.C.A. 
Const.Amend. 1; Wess sm ann Gale ers 
§§ 1094.5, 1094.5(b). 

Smith v. County of Los Angeles, 259 Cal. 

Rptr. 231, 211 Cal.App.3d 188, review 
denied. 


Cal.App. 4 Dist. 1992. Right to continued 
operation of tavern as legal nonconforming use 
for over 35 years was fundamental and vested, 
and, thus, trial court was required to exercise 
independent judgment in reviewing city’s refus- 
al to renew conditional use permit; owner in- 
vested over $1.75 million in refurbishment of 
tavern, including substantial exterior improve- 
ments at city’s behest. 

Goat Hill Tavern v. City of Costa Mesa, 8 

Cal.Rptr.2d 385, 6 Cal.App.4th 1519, re- 
view denied. 


Cal.App. 4 Dist. 1982. In reviewing board 
of supervisors’ actions, Court of Appeal is limit- 
ed to deciding whether there was prejudicial 
abuse of discretion which is established if agen- 
cy has not proceeded in manner required by 
law or if determination or decision is not sup- 
ported by substantial evidence. 

Village Laguna of Laguna Beach, Inc. v. 

Board of Supervisors, 185 Cal.Rptr. 41, 
134 Cal.App.3d 1022. 


619. Matters of discretion. 


Library references 
C.J.S. Zoning and Land Planning §8§ 269, 


270. 
619.1. —— In general. 
Cal. 1962. It was not for court to re- 


examine way in which planning commission of 
city exercised its discretion. 
Siller v. Board of Sup’rs of City and County 
of San Francisco, 375 P.2d 41, 25 Cal. 
Rptr. 73, 58 Cal.2d 479. 


Cal. 1953. Classification of zones in city 
zoning ordinance and granting of variances 
present questions generally within discretion of 
zoning authorities. 

Beverly Oil Co. v. City of Los Angeles, 254 

P.2d 865, 40 Cal.2d 552. 


620. —— Regulations. 


Cal. 1953. Every intendment is in favor of 
validity of zoning ordinance, and court will not, 
except when limitation is clearly arbitrary, in- 
terfere with legislative discretion. 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 
75 S.Ct. 29, 348 U.S. 817, 99 L.Ed. 644. 


Cal.App. 1 Dist. 1981. Municipalities are 
accorded wide judicial deference in determining 
zoning policy. 

Groch v. City of Berkeley, 173 Cal.Rptr. 

534, 118 Cal.App.3d 518. 


Cal.App. 2 Dist. 1993. Abuse of discretion 
standard of review applied in suit challenging 
administrative actions involving city transfer of 
floor area ratio ordinance and downtown city 
development project approvals. 

A local & Regional Monitor v. City of Los 

Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 


Cal.App. 2 Dist. 1967. The courts will not 
interfere with the discretion of law-making bod- 
ies on zoning matters unless it is clear that 
needless oppression is imposed and constitu- 
tional rights are invaded. 

City of Long Beach v. California Lambda 

Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
Dep Age RSG oil 2: 


Cal.App. 5 Dist. 1981. Standard for review 
of county's action in amending general plan to 
change zoning designation of property is wheth- 
er county prejudicially abused its discretion; 
such abuse is established if county has not 
proceeded in a manner required by law or if 
county's determination is not supported by sub- 
stantial evidence. West's Ann.Public Resources 
Code, § 21168.5. 

Cleary v. County of Stanislaus, 173 Cal. 

Rptr. 390, 118 Cal.App.3d 348. 


621. Decisions of boards or officers in 


general. 


Cal. 1978. Approval of a tentative subdivi- 
sion map is a quasi-judicial act subject to judi- 
cial review for abuse of discretion. West's Ann. 
Code Civ.Proc. § 1094.5. 

Youngblood v. Board of Supervisors, 586 

P.2d 556, 150 Cal.Rptr. 242, 22 Cal.3d 
644. 


Cal.App. 2 Dist. 1999. An abuse of discre- 
tion in a public agency’s application of its land- 
use regulations certainly cannot be determined 
without reviewing the manner in which it was 
exercised. West’s Ann.Cal.C.C.P. 8 1094.5. 

City of Burbank v. Burbank-Glendale-Pasa- 

dena Airport Authority, 85 Cal.Rptr.2d 
28, 72 Cal.App.4th 366, rehearing denied, 
and review denied. 
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<=622. —— Permissions and certificates, deci- 
sions relating to. 


Cal.App. 2 Dist. 1999. In reviewing the 
approval of a conditional use permit (CUP), 
Court of Appeal considers whether agency 
abused its discretion. West’s Ann.Cal.Pub.Res. 
Code §§ 21168, 21168.5. 

Fairview Neighbors v. County of Ventura, 

82 Cal.Rptr.2d 436, 70 Cal.App.4th 238, 
as modified, and review denied. 


Cal.App. 3 Dist. 1998. Determination by 
county's board of supervisors that proposed 
subdivision was consistent with county’s draft 
general plan carried strong presumption of reg- 
ularity, and determination could be overturned 
only if board abused its discretion, i.e., if it did 
not proceed legally, if determination was not 
supported by findings, or if findings were not 
supported by substantial evidence. West's Ann. 
Cal.Gov.Code § 65300. 

Families Unafraid to Uphold Rural El Dora- 
do County v. El Dorado County Bd. of 
Sup’rs, 74 Cal.Rptr.2d 1, 62 Cal.App.4th 
1332, as modified. 


Cal.App. 3 Dist. 1956. Under county zon- 
ing ordinance provision that the county plan- 
ning commission should have power to grant 
adjustments and use permits as provided in 
ordinance commission’s determination in doing 
so will not be set aside by a court until commis- 
sion has acted beyond powers or has abused its 
discretion. 

Schumm v. Board of Sup’rs of San Joaquin 

County, 295 P.2d 934, 140 Cal.App.2d 
874. 


€-623. —— Variances or exceptions, decisions 
relating to. 


Cal.App. 1 Dist. 1966. Granting or deny- 
ing of a variance from a zoning ordinance rests 
primarily in discretion of body designated by 
ordinance or statute, and its decision will not be 
disturbed by courts in absence of clear and 
convincing showing of abuse of discretion. 

Allen v. Humboldt County Bd. of Sup’rs, 50 

Cal.Rptr. 444, 241 CalApp.2d 158. 


Cal.App. 1 Dist. 1957. Decision of munici- 
pal body to grant or deny a zoning variance will 
not be disturbed by courts in absence of a clear 
and convincing showing of an abuse of discre- 
tion. 

Flagstad v. City of San Mateo, 318 P.2d 

825, 156 Cal.App.2d 138. 


Cal.App. 2 Dist. 1967. The denial of a vari- 
ance will not be disturbed in absence of a clear 
showing of abuse of discretion. 

City of Long Beach v. California Lambda 

Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
Zo AWE Resa ous 


Cal.App. 2 Dist. 1962. The granting or de- 
nial of variances from requirements of zoning 
ordinances rests largely in discretion of body 
designated by ordinance for such purpose, and 
such body's denial of variance will not be dis- 
turbed by court, in absence of clear showing of 
abuse of discretion. 

Baldwin Park County Water Dist. v. Los 

Angeles County, 25 Cal.Rptr. 167, 208 
Cal.App.2d 87. 


Cal.App. 2 Dist. 1960. Actions of city in 
denying or granting a zoning ordinance vari- 
ance may not be successfully attacked in ab- 
sence of a clear showing of abuse of discretion. 

City of San Marino v. Roman Catholic 

Archbishop of Los Angeles, 4 Cal.Rptr. 
547, 180 Cal.App.2d 657, certiorari de- 
miedie Silo. Ct. 212) 504 UES. S02, es 
L.Ed.2d 224. 


Cal.App. 2 Dist. 1959. Where a variance is 
granted it is presumed that official duty was 
performed in making of required investigation 
and that existence of necessary fact was found, 
and decision of municipal body in granting or 
denying variance will not be disturbed by the 
courts in absence of a clear and convincing 
showing of an abuse of discretion. 

Ames v. City of Pasadena, 334 P.2d 653, 

167 Cal.App.2d 510. 


Cal.App. 2 Dist. 1958. A clear showing of 
abuse of discretion is essential to a successful 
attack upon granting or denial of a variance, 
and there is presumption that necessary facts 
have been ascertained and found by zoning 
commission. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941,359 U.S. 436, 3. LBd.2di932. 


Cal.App. 2 Dist. 1951. Where defendants 
acting as city council had power finally to 
determine facts submitted in controversy over 
the granting of a zoning variance, their decision 
was final in absence of a showing of abuse of 
discretion. 

Bradbeer v. England, 232 P.2d 308, 104 

Cal.App.2d 704. 


624. Matters or evidence considered. 


Library references 


C.J.S. Zoning and Land Planning §§ 269 
274. 


Cal.App. 2 Dist. 1983. Version of ordi- 
nance regulating adult businesses in force at 
present was relevant legislation for purposes of 
appeal. : 

City of Whittier v. Walnut Properties, Inc., 

197 Cal.Rptr. 127, 149 Cal.App.3d 633. 


, 


Cal.App. 4 Dist. 1986. In determining 
whether city council rendered sufficient find- 
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ings in support of decision denying developer's 
housing development site plan application, re- 
viewing court was authorized to look at tran- 
scripts of public hearing for findings in oral 
remarks made by council members. West's 
Ann.Cal.C.C.P. § 1094.5. 
Linborg-Dahl Investors, Inc. v. City of Gar- 
den Grove, 225 Cal.Rptr. 154, 179 Cal. 
App.3d 956, review denied. 


Cal.App. 4 Dist. 1960. Where operators of 
concrete premixing plant constructed rock 
crusher on their property in defiance of ordi- 
nance and without a building permit and they 
had operated their premixing plant by using 
crushed rock obtained from sources outside site 
theretofore, operators were not entitled to in- 
junction restraining enforcement of ordinance 
on ground of severe hardship resulting from 
being prevented from operating rock crusher. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


Cal.App. 5 Dist. 1983. Where brief did not 
identify, with citations to the record, sources of 
relevant comments which city council allegedly 
failed to respond to when approving zoning, 
court would not consider the issue. 

Guardians of Turlock's Integrity v. Turlock 

City Council, 197 Cal.Rptr. 303, 149 Cal. 
App.3d 584. 


625. Harmless error. 


Library references 


C.J.S. Zoning and Land Planning §§ 269, 
273-275. 


Cal. 1954. Voluntary appearance by lessor 
of land, on which lessees erected and operated 
cement batching plant, at hearing before region- 
al planning commission on question of revoking 
lessees’ automatic exception from restrictions of 
county rezoning ordinance eliminated any cause 
for complaint by lessees of failure to give lessor 
notice of hearing as required by ordinance regu- 
lations. 

Livingston Rock & Gravel Co. v. Los Ange- 

les County, 272 P.2d 4, 43 Cal.2d 121. 


Cal.App. 1 Dist. 1991. “‘Prejudice”’ from 
erroneous zoning decision, which is required to 
vitiate decision, results if it is more probable 
than not that decision would have been different 
absent erroneous information. West's Ann.Cal. 
Gov.Code § 65010(b). 

Lucas Valley Homeowners Assn. v. County 

of Marin, 284 Cal.Rptr. 427, 233 Cal. 
App.3d 130, review denied. 


Cal.App. 2 Dist. 1994. Although city coun- 
cil violated the Ralph M. Brown Act, which 
provides powers and duties common to cities, 
counties, and other agencies with regard to 
open meetings, when it added appeal of plan- 
ning commission’s approval of landowners’ pro- 


posal to develop parcel of land to its agenda, 
since appeal was not on agenda within 72 hours 
of meeting, no prejudice was shown as required 
to invalidate council’s appeal, though landown- 
ers claimed that had citizens in support of the 
project known that subject of appeal would be 
on agenda, they could have attended to dissuade 
council from deciding to appeal, where hearing 
on appeal was duly noticed and only a few 
persons showed support for the project in com- 
parison to large number of opponents. West's 
Ann.Cal.Gov.Code § 54954.2(b)(1, 2). 

Cohan v. City of Thousand Oaks, 35 Cal. 
Rptr.2d 782, 30 Cal.App.4th 547, as mod- 
ified on denial of rehearing, and review 
denied. 


Cal.App. 2 Dist. 1994, Even if Court of Ap- 
peal were persuaded county’s that adult busi- 
ness conditional use permit (CUP) ordinance 
was salvageable by narrowly construing ordi- 
nance into constitutional law, court would be 
compelled to reverse particular denial of CUP in 
instant case, where regional planning commis- 
sion paid no heed to fact that appellate depart- 
ment had already narrowed construction of pro- 
vision in attempt to save its constitutionality 
and instead applied words of ordinance as writ- 
ten, vague and overbroad as they were, convinc- 
ing Court of Appeal that language of ordinance 
was so vague and flaws so wide and deep that it 
was beyond court’s province to cure. U.S.C.A. 
Const.Amend. 1. 

Smith v. County of Los Angeles, 29 Cal. 

Rptr.2d 680, 24 Cal.App.4th 990, as mod- 
ified, and review denied. 


Cal.App. 2 Dist. 1992. City’s failure to 
comply with statutory notice and meeting re- 
quirements applicable to new zoning restric- 
tions was not harmless; although property own- 
ers with pending application to build second 
residential unit were notified of proposed ban 
on such units and afforded opportunity to be 
heard, other city residents affected by the zon- 
ing change received no notice and no hearing. 
West's Ann.Cal.Gov.Code § 65010(b). 

Sounhein v. City of San Dimas, 14 Cal. 

Rptr.2d 656, 11 Cal.App.4th 1255. 


Cal.App. 2 Dist. 1983. Under residential 
growth control ordinance, city was bound to 
adopt final ranking list before awarding allot- 
ments, and in failing first to adopt final ranking 
list, council did not proceed in manner required 
by law, and omission was not harmless error. 

Pacifica Corp. v. City of Camarillo, 196 

Cal.Rptr. 670, 149 Cal.App.3d 168. 


Cal.App. 2 Dist. 1970. Even if zoning ordi- 
nance permitting church usage as conditional 
use in R3 zone while allowing same use as 
matter of right in R4 zone were unreasonable, 
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petitioners opposing church use in R3 zone 
were not prejudiced thereby. 
Stoddard v. Edelman, 84 Cal.Rptr. 443, 4 
Cal.App.3d 544. 


Cal.App. 3 Dist. 1996. Developers failed to 
show any reversible error in trial court's rejec- 
tion of developer’s claim that school district 
violated statute, requiring that agency make 
certain determinations regarding need for fee 
and reasonableness of fee in relation to need 
created by development, in adopting resolution 
imposing $1 per square-foot fee on residential 
development for purpose of construction or re- 
construction of school facilities; resolution indi- 
cated district was acting to compensate for 
anticipated loss of funding for needs previously 
determined and nothing required district to levy 
Mello-Roos taxes to maximum rather than im- 
pose fee. West’s Ann.Cal.Gov.Code § 66001. 

Western/California, Ltd. v. Dry Creek Joint 

Elementary School Dist., 58 Cal.Rptr.2d 
220, 50 Cal.App.4th 1461. 


©626. Waiver of error on review. 


Library references 
C.J.S. Zoning and Land Planning § 269. 


Cal.App. 2 Dist. 1981. Contention by 
plaintiffs that action of director of planning in 
denying approval of plaintiffs’ subdivision map 
was illegal on ground that plaintiffs were not 
given the three-day notice of his intended con- 
sideration was waived where although protest- 
ing to the board of supervisors, plaintiffs elected 
to pursue their appropriate remedy of an appeal 
to the regional planning commission, before 
which plaintiffs submitted their application for 
approval of subdivision map on the merits. 
West's Ann.Gov.Code, 8 66452.3. 

Vernon & Vernons, Ltd. v. County of Los 

Angeles, 171 Cal.Rptr. 785, 115 Cal. 
App.3d 943. 


Cal.App. 4 Dist. 1998. Since homeowner 
limited his “‘taking’’ argument, on appeal, to 
claim that denial of design review permit did 
not substantially advance a legitimate state in- 
terest, homeowner abandoned: any claim that 
denial of permit precluded all economically via- 
ble use of the land. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


2. ADDITIONAL PROOFS AND TRIAL DE NOVO. 
641. Additional proofs. 


Library references 
C.J.S. Zoning and Land Planning §§ 278, 
309. 
S.D.Cal. 2000. When court reviews tele- 


communications zoning decision challenged as 
not being supported by substantial evidence, it 


may not go beyond administrative record, but 
where claim alleges discrimination among Car- 
riers or prohibition of personal wireless ser- 
vices, outside evidence may be considered. 
Communications Act of 1934, § 332(c)(7)(B)G, 
iii), as amended, 47 U.S.C.A. § 332(c)(7)(B)G, 
ill). 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


Cal.App. 1 Dist. 1974. Presentation of evi- 
dence and related issue of discovery in action to 
review coastal commission’s decision denying 
exemption from conservation laws to real estate 
developers were regulated by the terms of stat- 
ute which limits a court to considering the 
entire agency record unless the court finds that 
there is relevant evidence which in the exercise 
of reasonable diligence could not have been 
produced or which was improperly excluded at 
the administrative hearing. West's Ann.Code 
Civ.Proc. § 1094.5. 

Transcentury Properties, Inc. v. State of 

California, 116 Cal.Rptr. 487, 41 Cal. 
App.3d 835. 


642. Trial de novo in general. 
Library references 
C.J.S. Zoning and Land Planning § 278. 


Cal. 1975. Although applicants for 
planned unit development permit were entitled 
to independent judicial determination of issue of 
whether they received fair administrative hear- 
ing on issuance of such permit, such indepen- 
dent review was not “‘trial de novo” in sense 
that discovery in such proceeding would not be 
limited by statute providing that, in administra- 
tive mandamus actions, evidence additional to 
administrative record would be limited to rele- 
vant evidence which, in exercise of reasonable 
diligence, could not have been produced or 
which was improperly excluded at administra- 
tive hearing. West's Ann.Code_ Civ.Proc. 
§ 1094.5. 

City of Fairfield v. Superior Court, 537 P.2d 

375, 122 Cal.Rptr. 543, 14 Cal.3d 768. 


Cal.App. 2 Dist. 1975. Since applicant for 
development permit under Coastal Zone Con- 
servation Act did not contend that it has a 
vested right to the permit, a limited de novo 
hearing on judicial review was not appropriate. 
West's Ann.Public Resources Code, §§ 27000- 
27650, 27400, 27424. 

Rea Enterprises v. California Coastal Zone 

Conservation Com., 125 Cal.Rptr. 201, 52 
Cal.App.3d 596, 


Cal.App. 2 Dist. 1969. Even though re- 
viewing tribunal may be empowered to exercise 
an original jurisdiction in connection with cer- 
tain areas of zoning, only its appellate jurisdic- 
tion may be exercised when it sits in review of 
the zoning administrator's determination and 
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fact that proceedings in reviewing tribunal may 
take on manner of trial de novo does not detract 
from appellate character of the proceeding. 
Mumaw v. City of Glendale, 76 Cal.Rptr. 
245, 270 Cal.App.2d 454. 


S643. Admissibility of evidence. 
Library references 
C.J.S. Zoning and Land Planning § 309. 


Cal.App. 1 Dist. 1982. In lumber compa- 
ny’s action against Coastal Commission chal- 
lenging conditions in permits granted for con- 
struction of proposed facilities, trial court did 
not err in excluding evidence that lumber com- 
pany accepted benefits of subsequent coastal 
permits granted to it by regional commission 
where evidence was irrelevant because it was 
unaccompanied by any administrative record 
showing contrary and where Coastal Commis- 
sion did not make or perfect offer of proof 
establishing whether or how subsequent permits 
were pertinent to affirmative defense of acquies- 
cence by lumber company. West’s Ann.Pub. 
Res.Code § 30000 et seq.; West's Ann.Evid. 
Code § 210. 

Georgia-Pacific Corp. v. California Coastal 

Com., 183 Cal.Rptr. 395, 132 Cal.App.3d 
678. 


Cal.App. 1 Dist. 1958. In action by land- 
owners against county based on theory that 
amendatory zoning ordinance which reclassi- 
fied landowners’ land from light industrial to 
one-family residence, confiscated landowners’ 
property, plan for gasoline service station, 
which was prepared by petroleum corporation 
which had purchased part of landowners’ prop- 
erty, was admissible to show an invalid attempt 
by county to interfere with rights which had 
vested under permit issued by county building 
inspector to both landowners and petroleum 
corporation to construct service station. 

Griffin v. Marin County, 321 P.2d 148, 157 

Cal.App.2d 507. 


In action by landowners against county 
based on theory that amendment to county 
zoning ordinance, in so far as it applied to 
landowners’ property, was confiscatory, oppres- 
sive and unconstitutional, in that it reclassified 
landowners’ property from light industrial zone 
to one-family residence, evidence, introduced by 
county on theory of unclean hands to effect that, 
when landowners purchased property and when 
board of supervisors rezoned it, landowners 
represented that they intended to use property 
for a woodworking furniture shop and that they 
would reside on premises and would use it for 
no other purpose was properly excluded. 

Griffin v. Marin County, 321 P.2d 148, 157 

Cal.App.2d 507. 


Cal.App. 2 Dist. 1997. In action by busi- 
ness owners seeking to prevent enforcement of 


ordinance and removal of their pole signs, evi- 
dence purporting to show equal effectiveness of 
signage other than freestanding pole signs in 
nearby communities which did not allow pole 
signs was irrelevant. West’s Ann.Cal.Bus. & 
Prof.Code § 5499; Agoura Hills, Cal., Munici- 
pal Code, § 9655. 
Denny's, Inc. v. City of Agoura Hills, 66 
Cal.Rptr.2d 382, 56 Cal.App.4th 1312. 


Cal.App. 2 Dist. 1982. Where resident of 
condominium located adjacent to proposed con- 
dominium had not raised any evidence before 
administrative bodies supporting her contention 
that she was denied proper notice as result of 
developer's actions, such contention and evi- 
dence proffered in support thereof at trial were 
not properly before trial court, and such conten- 
tion was not reviewable on appeal as it did not 
fall within statutory exception, given fact that 
there was no evidence that such contention 
could not have been brought up before any of 
several administrative tribunals. West's Ann. 
C.C.P. 8§ 1094.5, 1094.5(e). 

Markley v. City Council, 182 Cal.Rptr. 659, 

131 Cal.App.3d 656. 


Cal.App. 2 Dist. 1963. Testimony that city 
council in enacting housing project ordinance 
really intended something other than that which 
they enacted was inadmissible. 

Case v. City of Los Angeles, 32 Cal.Rptr. 

271, 218 Cal.App.2d 36. 


Cal.App. 4 Dist. 1982. Opinion evidence of 
experts in environmental planning or ecological 
sciences is permissible basis for California 
Coastal Commission decision on whether to 
approve local coastal program. West's Ann. 
Pub.Res.Code § 30510 et seq. 

City of Chula Vista v. Superior Court, 183 

Cal.Rptr. 909, 133 Cal.App.3d 472. 


©644. Weight and sufficiency of evidence in 
general. 


Library references 
C.J.S. Zoning and Land Planning § 312. 


644.1. —— In general. 


Cal. 1970. In suit to enjoin enforcement of 
removal provisions of county zoning ordinance 
dealing with billboards, assertion of billboard 
company in its brief that signs had value only in 
their particular locations and for their particu- 
lar use was unsupported by evidence. 

National Advertising Co. v. County of Mon- 
terey, 464 P.2d 33, 83 Cal.Rptr. 577, 1 
Cal.3d 875, certiorari denied 90 S.Ct. 
1869, 398 U.S. 946, 26 L.Ed.2d 286. 


Cal.App. 1 Dist. 1976. Findings and deci- 
sion of city council regarding conformity of 
proposed development for construction of 70- 
unit condominium complex were supported by 
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substantial evidence. West's Ann.Gov.Code, 
§§ 66473.5, 66474. 
McMillan v. American Gen. Fin. Corp., 131 


Cal.Rptr. 462, 60 Cal.App.3d 175. 


Cal.App. 1 Dist. 1963. Evidence, in action 
by realty developers against city and city offi- 
cials to have zoning ordinance declared invalid 
and to obtain injunctive relief, sustained trial 
court's finding that city planning commission 
had not submitted report of findings or sum- 
maries of hearings to city council as required by 
zoning statute. West's Ann.Gov.Code, § 65653. 

Williams v. City of San Bruno, 31 Cal.Rptr. 

854, 217 Cal.App.2d 480. 


Cal.App. 1 Dist. 1962. Evidence sustained 
implied finding that use of residentially zoned 
premises for manufacture and sale of boats and 
boat trailers was sufficiently dissimilar from 
previous use of the premises for bottling of wine 
to withdraw protection of nonconforming use. 

City of Los Altos v. Silvey, 24 Cal.Rptr. 200, 

206 Cal.App.2d 606. 


Cal.App. 1 Dist. 1961. Property owners 
did not establish that zoning ordinance prohibit- 
ing accessory structures in front yards of resi- 
dences had intentionally been applied to them 
in discriminatory manner. 
Town of Atherton v. Templeton, 17 Cal. 
Rptr. 680, 198 Cal.App.2d 146. 


Cal.App. 2 Dist. 1980. Evidence supported 
trial court’s determination that parcel to which 
county flood control district sought title in con- 
demnation proceeding was not in the river, nor 
in a flood control channel or natural water 
course and that, consequently, property was 
properly zoned for commercial development. 

Los Angeles County Flood Control Dist. v. 

Mindlin, 165 Cal.Rptr. 233, 106 Cal. 
App.3d 698. 


Cal.App. 2 Dist. 1963. Record on appeal 
in zoning case, showing details of publication of 
notice and holding of hearing, and introduction 
and adoption of ordinance established strict 
compliance with applicable law in passing com- 
prehensive zoning ordinance. “West's Ann.Gov. 
Code, 8§ 6060, 6061, 65654, 65803. 

Claremont Taxpayers Ass'n v. City of Clare- 

mont, 35 Cal.Rptr. 907, 223 Cal.App.2d 
Doo: 


Cal.App. 2 Dist. 1956. In action for in- 
junctive relief to prevent defendants from ar- 
resting plaintiff tenants on the ground that busi- 
ness carried on by corporate plaintiffs at the 
property was in violation of a zoning ordinance, 
where the trial court viewed the premises and 
the surrounding area, and found that there had 
been no abandonment of the nonconforming 
use and that the present use was substantially 
the same as before the adoption of the ordi- 


nance, evidence justified the grant of an injunc- 
tion. 
Endara v. City of Culver City, 294 P.2d 
1003, 140 Cal.App.2d 33. 


Cal.App. 3 Dist. 1977. Finding on estoppel 
issue in land-use case that developer would 
have had ability to get under construction, that 
is, to acquire a vested right, by the time the 
regional planning agency adopted an interim 
plan subjecting commercial projects such as 
developer's to review and possible veto without 
regard to prior approval of bistate agency was 
supported by substantial evidence and, hence, 
was binding on appeal. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 


Cal.App. 4 Dist. 1980. Admission of validi- 
ty of environmental impact report concerning 
subdivision constituted requisite substantial evi- 
dence as to propriety and adequacy of subdivi- 
sion map findings by city council. West's Ann. 
Code Civ.Proc. § 909; West's Ann.Gov.Code, 
§ 66474(a-g). 

Kriebel v. City Council, 169 Cal.Rptr. 342, 

112 Cal.App.3d 693. 


Cal.App. 4 Dist. 1973. Evidence supported 
implied finding that control district consisted of 
neighboring property and was not larger than 
reasonably necessary to protect historical sites 
within district. West's Ann.Gov.Code, § 37361. 

Bohannan vy. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Cal.App. 4 Dist. 1960. In action against 
county for injunction restraining interfering 
with petitioners’ operation of rock crusher as an 
integral part of their premixed concrete busi- 
ness located on property zoned agricultural, 
evidence sustained implied finding that it was 
not unreasonable to categorize area, of which 
petitioners’ property was a part. Within an 
agricultural zone. West's  Ann.Gov.Code, 
§ 65800. 

Paramount Rock Co. v. San Diego County, 

4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


In proceeding on application for injunction 
to restrain county from any act directly or 
indirectly interfering with petitioners’ operation 
of rock crusher as an integral part of premixed 
concrete business located on property zoned 
agricultural, evidence sustained implied finding 
that use of property for operation of rock crush- 
er was not substantially similar to its use for a 
sand pit and premixing plant and evidence 
sustained express finding that operation of rock- 
crushing plant on site of premixing plant or 
even operation of rock-crushing plant at anoth- 
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er site was not an integral part of a concrete 
ready-mix business. 
Paramount Rock Co. v. San Diego County, 
4 Cal.Rptr. 317, 180 Cal.App.2d 217. 


645. —— Permissions or certificates. 


C.A.9 (Cal.) 1984. Evidence did not sup- 
port finding that property owner fraudulently 
recorded parcel map in view of fact that city 
engineer had certified that the map conformed 
with the Subdivision Map Act and planning 
director certified that the map complied with 
the city code. 

Sederquist v. City of Tiburon, 765 F.2d 756. 


Cal.App. 1 Dist. 1976. Testimony of coun- 
ty health official to the effect that shale sub- 
structure under area which was proposed for 
development did not act as a filter of any 
seepage that might escape from the proposed 
individual septic tanks in the subdivision, that 
the soil on top of the shale was too thin to 
provide reliable filtration, that contamination of 
water supplies might result, and that the con- 
taminated effluent might enter existing seismic 
faults and be conveyed into ground water sup- 
plies provided substantial evidence on which 
county board of supervisors and county plan- 
ning commission could base rejection of subdi- 
vision map. West's Ann.Gov.Code, § 66474(c). 

Carmel Valley View, Ltd. v. Board of Su- 

pervisors, 130 Cal.Rptr. 249, 58 Cal. 
App.3d 817. 


Cal.App. 1 Dist. 1976. Substantial — evi- 
dence supported finding of Regional Coastal 
Zone Conservation Commission that landown- 
er’s property was ‘‘beach’’ area and that ap- 
proval of permit could be obtained only by two- 
thirds vote of Commission. West’s Ann.Public 
Resources Code, § 27401(b). 

Patterson v. Central Coast Regional Com., 

130 Cal.Rptr. 169, 58 Cal.App.3d 833. 


Cal.App. 1 Dist. 1976. There was evidence 
in record to support Coastal Zone Conservation 
Commission's conclusion that although part of 
project was not yet under construction on Feb- 
ruary 1, 1973, that part was sufficiently interde- 
pendent with part already under construction to 
exempt whole from coastal zone permit require- 
ment. West's Ann.Public Resources Code, 
§§ 27400, 27404. 

Sierra Club v. California Coastal Zone Con- 

servation Com., 129 Cal.Rptr. 743, 58 
Cal.App.3d 149. 


Proof of actual amount of money spent for 
work which had been done in reliance on build- 
ing permit was not necessary for developer to 
establish his right to exemption from coastal 
zone permit requirement, but it was sufficient to 
show that work completed and liabilities in- 


curred had been substantial. 
Resources Code, § 27404. 
Sierra Club v. California Coastal Zone Con- 
servation Com., 129 Cal.Rptr. 743, 58 
Cal.App.3d 149. 


West's Ann.Public 


Evidence supported Coastal Zone Conserva- 
tion Commission's findings that significant and 
substantial work had been done by developer on 
project authorized in building permit by No- 
vember 8, 1972 and February 1, 1973, to autho- 
rize exemption of developer from permit re- 
quirements. | West’s Ann.Public Resources 
Code, § 27404. 

Sierra Club v. California Coastal Zone Con- 

servation Com., 129 Cal.Rptr. 743, 58 
Cal.App.3d 149. 


Cal.App. 2 Dist. 1984. Record demonstrat- 
ed that city council properly reviewed and con- 
sidered environmental impact report before 
proving tentative tract map. 

Greenebaum v. City of Los Angeles, 200 

Cal.Rptr. 237, 153 Cal.App.3d 391. 


Evidence demonstrated that city council’s 
approval of tentative tract map was based on 
substantial merits of the project and not on 
allegations that there had been attempt to extort 
a bribe from developer in exchange for drop- 
ping of opposition to the plan. 

Greenebaum v. City of Los Angeles, 200 

Cal.Rptr. 237, 153 Cal.App.3d 391. 


Evidence was sufficient to sustain city 
council’s finding that tract map which called for 
replacement of apartment building with condo- 
minium units was consistent with a general 
plan. 

Greenebaum v. City of Los Angeles, 200 

Cal.Rptr. 237, 153 Cal.App.3d 391. 


Cal.App. 2 Dist. 1982. Finding of city, 
which approved proposed condominium pro- 
ject, that project was consistent with applicable 
city plan, that project site was physically suit- 
able, and that there had been adequate and 
reasonable mitigation of adverse environmental 
impacts consisting of traffic circulation, air 
quality, solid waste, and libraries were sup- 
ported by substantial evidence. West's Ann. 
Pub.Res.Code § 21168. 

Markley v. City Council, 182 Cal.Rptr. 659, 

131 Cal.App.3d 656. 


Cal.App. 2 Dist. 1981. Evidence before tri- 
al court in action to challenge legal sufficiency 
of city’s general plan and housing element con- 
tained therein, including evidence that housing 
element analyzed housing problem issues in city 
and made recommendations for solution of 
problems, supported trial court finding that 
city’s general plans complied with all provisions 
of government code governing elements re- 
quired to be in plan, and that housing element 
at time of approval of revised tentative tract 
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map of development complied with that section 
of government code. West's Ann.Gov.Code 
§§ 65302, 65302(c). 
Stevens v. City of Glendale, 178 Cal.Rptr. 
367, 125 Cal.App.3d 986. 


Cal.App. 2 Dist. 1977. Evidence supported 
trial court’s finding that, as required by county 
ordinance for approval of grade of street in 
excess of ten percent, evidence was presented to 
planning commission which showed, to its satis- 
faction, that lower grade than 15 percent for 
access road to proposed residential subdivision 
in mountains was not possible. West's 
Ann.Public Resources Code, §§ 21000 et seq., 
21100; West's Ann.Code Civ.Proc. § 1094.5; 
West’s Ann.Gov.Code, 88 66410 et seq., 66473. 

Big Rock Mesas Property Owners Assn. v. 

Board of Supervisors, 139 Cal.Rptr. 445, 
73 Cal.App.3d 218. 


Cal.App. 2 Dist. 1977. There was substan- 
tial evidence to support required findings by 
zoning board for granting of conditional use 
permit for construction of tennis club. 

Jacobson v. County of Los Angeles, 137 

Cal.Rptr. 909, 69 Cal.App.3d 374. 


Cal.App. 2 Dist. 1967. Evidence disclos- 
ing, inter alia, that secondary highways of total 
width of 86 feet and roadway width of 66 feet 
were required to carry traffic in city and that 
two secondary highways in question had 60-foot 
and 80-foot overall right-of-way respectively 
supported finding that zoning ordinance requir- 
ing landowner to dedicate portion of its proper- 
ty to city for street widening purposes as condi- 
tion precedent to obtaining building permit was 
necessary and that application of ordinance to 
two highways in question was justified. 

Sommers v. City of Los Angeles, 62 Cal. 

Rptr. 523, 254 Cal.App.2d 605. 


Evidence that property owners seeking to 
enlarge service station area of lot located at 
intersection of two secondary highways would 
benefit from extra street width of two highways 
and from improved ingress and egress sup- 
ported finding that conditioning grant of build- 
ing permit to expand service station upon 
property owners’ dedicating portion of their 
property to city for street widening purposes 
would benefit property in question. 

Sommers v. City of Los Angeles, 62 Cal. 

Rptr. 523, 254 Cal.App.2d 605. 


Cal.App. 3 Dist. 1993. Evidence did not 
support trial court's finding that developer, at 
time its vesting tentative map application was 
deemed complete, had notice of city policy 
pursuant to which city sought to require devel- 
oper, at its own expense, to “underground” 
existing off-site utilities fronting proposed subdi- 
vision and, thus, city could not impose such 
requirement; statement in transcript of devel- 


opment review commission meeting suggested, 
if anything, that no such ordinance, policy or 
standard was then in existence, and addition to 
city’s design standards of resolution allegedly 
memorializing undergrounding policy suggested 
absence of any such preexisting policy outside 
minds of city employees. West’s Ann.Cal.Gov. 
Code §§ 66474.2(a), 66498.9(b). 
Bright Development v. City of Tracy, 24 
Cal.Rptr.2d 618, 20 Cal.App.4th 783, as 
modified, and review denied. 


Cal.App. 3 Dist. 1964. Evidence sustained 
finding that report, containing some suggestions 
for long-term building plan for county, had not 
been adopted as a master plan. 

Vagim v. Board of Sup’rs of Fresno County, 

40 Cal.Rptr. 760, 230 Cal.App.2d 286. 


Cal.App. 4 Dist. 1993. Evidence supported 
conclusion that development moratorium arose 
from condition imposed by city to prepare, 
complete and adopt subarea facilities plan and 
related financing plan prior to approval of pro- 
ject; moratorium applied to original tentative 
subdivision map until 120 days following com- 
pletion of condition, but not for a tolling period 
exceeding five years from Nov. 28, 1990. 
West's Ann.Cal.Gov.Code § 66452.6. 

Native Sun/Lyon Communities v. City of 

Escondido, 19 Cal.Rptr.2d 344, 15 Cal. 
App.4th 892, rehearing denied. 


Cal.App. 4 Dist. 1992. Evidence supported 
decision to order city to renew conditional use 
permit for tavern that had operated as legal 
nonconforming use for over 35 years, although 
city introduced evidence of complaints from 
neighboring residents and businesses; owner 
introduced police records showing that number 
of incidents reported at tavern were less than 
most other bars and coffee shops in vicinity, 
and there was no showing to distinguish com- 
plaints about tavern from other possible causes 
including adjoining bar and homeless people in 
the area. 

Goat Hill Tavern v. City of Costa Mesa, 8 

Cal.Rptr.2d 385, 6 Cal.App.4th 1519, re- 
view denied. 


Cal.App. 4 Dist. 1985. Evidence supported 
city's approval of planned residential develop- 
ment permit which allowed developers to de- 
molish apartments and replace them with con- 
dominiums, except with respect to program to 
conserve existing affordable housing stock. 
West's Ann.Cal.Gov.Code § 65583(c)(4). 

Buena Vista Gardens Apartments Assn. v. 

City of San Diego Planning Dept., 220 
Cal.Rptr. 732, 175 Cal.App.3d 289. 


Cal.App. 4 Dist. 1979. Substantial — evi- 
dence supported trial court's findings that de- 
veloper had not abandoned or relinquished its 
vested right, accruing under issued building 
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permits, to exemption from permit requirement 
of Coastal Zone Conservation Act of 1972, 
West's Ann.Public Resources Code, §§ 27000 et 
seq., 30608(a). 
Pardee Construction Co. v. California 
Coastal Com., 157 Cal.Rptr. 184, 95 Cal. 
App.3d 471. 


Cal.App. 4 Dist. 1974. Evidence supported 
planning commission’s finding that proposed 
subdivision was not inconsistent with applicable 
general and specific zoning plans for area. 

Friends of Lake Arrowhead v. Board of 

Supervisors, 113 Cal.Rptr. 539, 38 Cal. 
App.3d 497. 


Cal.App. 5 Dist. 1983. Substantial — evi- 
dence in record as a whole supported determi- 
nation of county board of supervisors that 
grantors, in making certain gift deed convey- 
ances to their children, violated Subdivision 
Map Act and county ordinances in that the 
transfers were made for purpose of immediate 
or future sale by or for their children and that 
grantors intended to circumvent map filing and 
approval provisions required under the statute 
and the ordinances. West’s Ann.Cal.Gov.Code 
§§ 66410 et seq., 66424. 

Pescosolido v. Smith, 191 Cal.Rptr. 415, 

142 Cal.App.3d 964. 


Cal.App. 5 Dist. 1971. Implied finding by 
planning commission, in approving application 
for special use permit to operate mobile home 
park on property, which was within residential- 
agricultural use district, and which was in prox- 
imity of railroad tracks and of nonconforming 
concrete pipe yard, that operation and mainte- 
nance of park would not be unreasonably in- 
compatible with or injurious to surrounding 
properties or detrimental to health and general 
welfare of persons residing or working in neigh- 
borhood or to general welfare of city was sup- 
ported by substantial evidence. 

Jones v. City Council, 94 Cal.Rptr. 897, 17 

Cal.App.3d 724. 


646. —— Variances or exceptions. 


Cal.App. 1 Dist. 1966. Finding of Board of 
Permit Appeals of the City and County of San 
Francisco that owing to exceptional or extraor- 
dinary circumstances the literal enforcement of 
zoning code would result in unnecessary hard- 
ship because lot, for which owners sought a 
variance to place a two-family dwelling thereon, 
was located on fringe of single-family dwelling 
area and that there were a number of noncon- 
forming uses on the block was not supported by 
substantial evidence. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Finding of Board of Permit Appeals of the 
City and County of San Francisco that there 
was an extraordinary and exceptional circum- 


stance applying to lot of owners, who sought a 
variance to put a two-family dwelling thereon 
although area was zoned for single-family 
dwelling, because there was no likelihood that 
anyone would employ property for a single- 
family dwelling was not supported by substan- 
tial evidence. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Claims that owners intended to use proper- 
ty as home but could not afford to use it for a 
single-family dwelling for which property was 
zoned, that there were other two-family dwell- 
ings on block where lot was situated and that 
the only other owner of unimproved property 
wished to develop that in the same fashion as 
owners seeking variance did not constitute sub- 
stantial evidence that the variance was neces- 
sary for preservation of substantial property 
right oi petitioner possessed by other property 
in the same class of district. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Finding of Board of Permit Appeals of the 
City and County of San Francisco that the 
granting of variance which would permit lot 
owners to construct a two-family dwelling on 
lot zoned for single-family dwellings would not 
be materially detrimental to the public welfare, 
would not materially injure property or im- 
provements in the vicinity and would be com- 
pletely consistent with the employment of prop- 
erties on this particular block was sustained by 
substantial evidence showing that there were 
already several multiple dwellings on the block 
and that a building in keeping with the sur- 
rounding property would be built. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Finding of Board of Permit Appeals of the 
City and County of San Francisco that granting 
of variance to permit the erection of a two- 
family dwelling on a lot in a single-family dwell- 
ing zone would be in harmony with the general 
purpose and intent of new zoning code and 
would not affect the Master Plan contemplated 
by such code was not sustained by substantial 
evidence showing the purpose of Master Plan 
was to create an essentially single-family dwell- 
ing street. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Cal.App. 1 Dist. 1963. Decision of munici- 
pal body in granting or denying variance from 
zoning ordinance will not be disturbed by 
courts in absence of clear and convincing show- 
ing of abuse of discretion. West's Ann.Gov. 
Code, 8§ 65853, 65896. 

Kappadahl v. Alcan Pac. Co., 35 Cal.Rptr. 

354, 222 Cal.App.2d 626. 
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Cal.App. 1 Dist. 1957. In proceeding on 
application to set aside variance to allow con- 
struction of office building on property in San 
Mateo zoned for multiple family residential 
units, evidence failed to show that persons op- 
posing variance were prejudiced by fact that 
city council did not have witnesses sworn, 


where there was no requirement therefor in the. 


ordinance. 
Jackson v. City of San Mateo, 307 P.2d 451, 
148 Cal.App.2d 667. 


Cal.App. 2 Dist. 1958. In action attacking 
denial by zoning board of variance to permit 
party to erect a church in residential district, 
notwithstanding the prior grant of variances to 
allow erections of churches in the area, evi- 
dence disclosed that commission and council 
had not discriminated against churches as such. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


In action by church attacking denial of 
variance in zoning ordinance which would en- 
able church to erect a church in a residential 
area, evidence failed to disclose any prejudice 
against the particular church which controlled 
the decision of zoning authorities. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


In action by party attacking legality of deni- 
al of variance in zoning ordinance to enable 
party to erect church in residential area, record 
failed to disclose that arbitrary power was con- 
ferred upon zoning commission by city council 
or that power delegated to it was arbitrarily 
exercised. West’s Ann.Gov.Code, § 65853. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
OAT Soo US. 430o Lba2d 932. 


647. Validity of regulations, sufficiency of 
evidence. 


Library references 
C.J.S. Zoning and Land Planning § 312. 


647.1. —— In general. 


N.D.Cal. 1970. Evidence failed to estab- 
lish that zoning plans and practices of city had 
otherwise been such as to so unreasonably limit 
amount of property zoned for multifamily use as 
to make places unavailable for multifamily use 
housing, low cost or otherwise. United States 
Housing Act of 1937, §§ 15, 21(b), 42 U.S.C.A. 
§§ 1415, 1421(b). 

Southern Alameda Spanish Speaking Orga- 

nization v. City of Union City, 357 
F.Supp. 1188. 


Cal. 1953. In suit for judgment declaring 
void ordinance permitting only recreational ac- 
tivities on beach land on which plaintiffs had 


intended to construct houses on pilings, evi- 
dence sustained trial court’s conclusion that 
zoning restrictions constituted a legitimate exer- 
cise of city’s police power in interests of public 
health, safety, morals and general welfare. 
McCarthy v. City of Manhattan Beach, 264 
P.2d 932, 41 Cal.2d 879, certiorari denied 
75 S.Ct. 29, 348 U.S. 817, 99 L.Ed. 644. 


Cal.App. 1 Dist. 1989. Evidence was suffi- 
cient to establish that local open space ordi- 
nance had only minimal effect on regional hous- 
ing supply in determining whether ordinance 
accommodated regional housing interests; evi- 
dence indicated that ordinance would result in 
reduction of only 113 housing units. West's 
Ann.Cal.Gov.Code §8§ 65000 et seq., 65580- 
65589.8. 

Northwood Homes, Inc. v. Town of Mora- 

ga, 265 Cal.Rptr. 363, 216 Cal.App.3d 
Te 


Cal.App. 1 Dist. 1985. Record was suffi- 
cient to justify regulation of “adult bookstores”’ 
and ‘‘adult theaters,” restricting them to certain 
zoning classifications and prohibiting them 
from locating within 1,000 feet of one another, 
or within 500 feet of certain enumerated uses, 
although ordinance failed to show any factual 
basis for its finding or otherwise support its 
claimed purpose by proof in the record, in view 
of absence of motives of censorship or suppres- 
sion and where ordinance was actuated by 
legitimate concerns over proper city planning. 

City of Vallejo v. Adult Books, 213 Cal.Rptr. 

143, 167 Cal.App.3d 1169, review denied, 
certiorari denied Roth v. City of Vallejo, 
106 S.Ct. 1374, 475 U.S. 1064, 89 
L.Ed.2d 601. 


Cal.App. 1 Dist. 1964. Evidence failed to 
support finding that general land use ordinance 
applicable not only to neighborhood business 
district in which owners proposed to erect ser- 
vice station but also to other districts, and 
which was expressly declared to be urgency 
measure designed to prevent commingling of 
incompatible uses, and preserve status quo until 
city could complete its plans and studies was 
not unconstitutional as applied to owners’ prop- 
erty. 

Anderson v. City Council of City of Pleasant 

Hill, 40 Cal.Rptr. 41, 229 Cal.App.2d 79. 


Cal.App. 2 Dist. 1980. Action by city coun- 
cil in enacting amendments to general plan 
changing land use designations was legislative 
in character rather than quasi-judicial and 
therefore scope of judicial review of city coun- 
cil’s action was limited to an examination to 
determine whether city council's action was 
arbitrary or capricious, or entirely lacking evi- 
dentiary support, or whether city council failed 
to follow the procedure and give the notices 
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required by law. 
§ 1085. 
Karlson v. City of Camarillo, 161 Cal.Rptr. 
260, 100 Cal.App.3d 789. 


West’s Ann.Code Civ.Proc. 


Cal.App. 2 Dist. 1967. The very enactment 
of the zoning ordinance per se furnishes prima 
facie evidence of the existence of those facts and 
conditions which made the ordinance reason- 
able and necessary. 

City of Long Beach v. California Lambda 

Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
2 ABR 30I9) 2. 


Cal.App. 2 Dist. 1967. Evidence disclos- 
ing, inter alia, that secondary highways of total 
width of 86 feet and roadway width of 66 feet 
were required to carry traffic in city and that 
two secondary highways in question had 60-foot 
and 80-foot overall right-of-way respectively 
supported finding that zoning ordinance requir- 
ing landowner to dedicate portion of its proper- 
ty to city for street widening purposes as condi- 
tion precedent to obtaining building permit was 
necessary and that application of ordinance to 
two highways in question was justified. 

Sommers v. City of Los Angeles, 62 Cal. 

Rptr. 523, 254 Cal.App.2d 605. 


Cal.App. 2 Dist. 1958. While the motives 
influencing a legislative body in passing a zon- 
ing ordinance which is within its power to pass 
may not be inquired into, where the facts show 
an attempt to exercise police power in such a 
manner as to oppress or discriminate against 
individuals, the courts may give weight to the 
evidence disclosing a purpose other than that 
declared by the ordinance in determining its 
validity. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 


Cal.App. 4 Dist. 1982. In action brought 
by city seeking writ of mandate and declaratory 
relief challenging defendant city’s approval of 
zoning ordinances creating a community plan- 
ning area, evidence sustained finding that if the 
community created by the challenged ordi- 
nances were not built as planned, residents 
would still come to live in the affected area. 

City of Del Mar vy. City of San Diego, 183 

Cal.Rptr. 898, 133 Cal.App.3d 401. 


In action brought by city seeking writ of 
mandate and declaratory relief challenging de- 
fendant city’s approval of zoning ordinances 
creating a community planning area, evidence 
sustained finding that defendant city imposed 
mitigation measures to reduce air quality im- 
pact associated with population growth caused 
by the development, that sewage treatment ca- 
pacity and water supply for the area were 
adequate, and that the adverse fiscal impacts 
caused by challenged ordinances would not be 


great and probably would not exceed the impact 
to plaintiff city caused by regional growth in the 
area which would occur even without the build- 
out of the community planning area. 
City of Del Mar v. City of San Diego, 183 
Cal.Rptr. 898, 133 Cal.App.3d 401. 


Cal.App. 4 Dist. 1973. Evidence supported 
finding that purpose of zoning ordinance regu- 
lating architectural design of buildings and 
signs within area surrounding state park which 
contained historical sites was to promote the 
general welfare of the public and was thus 
within exercise of police power of state. 

Bohannan v. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Cal.App. 4 Dist. 1954. In action by county 
to enjoin landowner from violating zoning ordi- 
nances passed after landowner had obtained 
land in question, upon assurances that it was 
not zoned, for purpose of a trailer park, evi- 
dence sustained finding that the ordinances 
were unreasonable, arbitrary, discriminatory 
and void, insofar as they affected defendant's 
land. 

San Diego County v. Williams, 272 P.2d 

519, 126 Cal.App.2d 804. 


648. —— Degree of proof. 


Cal.App. 4 Dist. 1977. County supervisors’ 
approval of private development plan and 
amendment of county general plan were quasi- 
judicial acts subject to substantial evidence test. 
West's Ann.Code Civ.Proc. §§ 1085, 1094.5; 
West's Ann.Gov.Code, §§ 65300, 65350 et seq., 
65850. 

Mountain Defense League v. Board of Su- 

pervisors, 135 Cal.Rptr. 588, 65 Cal. 
App.3d 723. 


649. —— Reasonableness. 


Cal.App. 2 Dist. 1983. Theatre owner 
failed to carry its burden of showing that 120- 
day amortization period contained in city zon- 
ing ordinance regulating adult businesses was 
unreasonably short as to it. 

City of Whittier v. Walnut Properties, Inc., 

197 Cal.Rptr. 127, 149 Cal.App.3d 633. 


Cal.App. 2 Dist. 1956. In action by owners 
of residence property for declaration that rezon- 
ing ordinance was unconstitutional and for in- 
junction to prevent construction of factory, evi- 
dence supported finding that ordinance did not 
constitute an arbitrary or unreasonable discrim- 
ination as against owners of residence property. 

Case v. City of Los Angeles, 298 P.2d 50, 

142 Cal.App.2d 66. 


Cal.App. 3 Dist. 1970. Where spot zoning 
or other restriction upon a particular property 
evinces a discriminatory design against the 
property user, the courts will give weight to 
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evidence disclosing a purpose other than that 
appearing upon the face of the regulation. 
G & D Holland Construction Co. v. City of 
Marysville, 91 Cal.Rptr. 227, 12 Cal. 
App.3d 989. 


Cal.App. 4 Dist. 1973. Lack of credible ev- 
idence on issue of whether three-year amortiza- 
tion period for nonconforming signs in district 
was unreasonable supported finding that three- 
year amortization period was reasonable. 

Bohannan v. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


650-652. For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 


Library references 
C.J.S. Zoning and Land Planning. 


652. Amendment or rezoning, sufficiency of 
evidence. 


652.1. —— In general. 


Cal.App. 1 Dist. 1966. Finding that prop- 
erty owners’ failure to receive personal notice of 
zoning changes effected by adoption of com- 
plete new zoning code in city constituted an 
exceptional or extraordinary circumstance ap- 
plicable to their property which did not apply 
generally to other property in the same district 
or zone in which owners’ lot, for which they 
were seeking a variance, was located was not 
supported by substantial evidence since no oth- 
er real property owner in city received personal 
notice of enactment of the new zoning regula- 
tions. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Cal.App. 2 Dist. 1980. Substantial — evi- 
dence supported decision of city council to deny 
application to rezone property for resort hotel. 

Toso v. City of Santa Barbara, 162 Cal. 

Rptr. 210, 101 Cal.App.3d 934, certiorari 
denied 101 S.Ct. 271, 449 U.S. 901, 66 
Je JEKal Yel Wi Sbile 


Cal.App. 2 Dist. 1980. In proceeding to 
amend general plan to change land use designa- 
tions, record supported conclusion that by its 
action after due consideration city council de- 
termined that public benefit was being served. 
West's Ann.Gov.Code, § 65000 et seq. 

Karlson v. City of Camarillo, 161 Cal.Rptr. 

260, 100 Cal.App.3d 789. 


Cal.App. 2 Dist. 1963. Record on appeal 
in zoning case failed to establish that zoning 
ordinance redistricting city from seven districts 
to 22 zones was intended only to rezone certain 
property without complying with amendment 


provisions of prior zoning ordinance. West's 
Ann.Gov.Code, §§ 6060, 6061, 65654, 65803. 
Claremont Taxpayers Ass’n v. City of Clare- 
mont, 35 Cal.Rptr. 907, 223 Cal.App.2d 

589. 


Record in zoning case failed to establish 
that zoning change was made by illegally dele- 
gating power to nonresident planner acting as 
front man for decision by some unknown politi- 
cal boss. West’s Ann.Gov.Code, §§ 6060, 6061, 
65654, 65803. 

Claremont Taxpayers Ass’n v. City of Clare- 

mont, 35 Cal.Rptr. 907, 223 Cal.App.2d 
589. 


Cal.App. 2 Dist. 1960. In action for judg- 
ment declaring rezoning ordinance invalid, evi- 
dence supported finding that all interested per- 
sons had been given opportunity to be heard 
and were heard at planning commission meet- 
ing and at city council meeting. 

Adler v. City Council of City of Culver City, 

7 Cal.Rptr. 805, 184 Cal.App.2d 763. 


Cal.App. 4 Dist. 1977. Substantial — evi- 
dence supported action of county board of su- 
pervisors in amending county general plan so as 
to permit developers to proceed with private 
development plan for mountain acreage. 
West’s Ann.Public Resources Code, § 21000 et 
seq.; West's Ann.Gov.Code, 8§ 65300 et seq., 
65561(b), 65562, 65850; West’s Ann.Code Civ. 
Proc. 8§ 1085, 1094.5. 

Mountain Defense League v. Board of Su- 

pervisors, 135 Cal.Rptr. 588, 65 Cal. 
App.3d 723. 


653. —— Reasonableness. 


Cal.App. 2 Dist. 1984. Record supported 
findings that county board of supervisors did 
not act arbitrarily or unreasonably in adopting a 
land use ordinance as a part of comprehensive 
amendment of county's general plan and that 
the ordinance was constitutionally valid, not- 
withstanding landowner’s contention that the 
board's action, which resulted in the down- 
zoning of his property and reduced the value of 
his property by some $250,000, constituted an 
invalid and excessive exercise of local police 
and zoning powers. 

Cormier v. County of San Luis Obispo, 207 

Cal.Rptr. 880, 161 Cal.App.3d 850. 


654. —— Spot zoning. 


Cal.App. 2 Dist. 1958. Evidence — estab- 
lished that purpose of a spot zoning ordinance 
changing classification of the plaintiffs’ property 
from a zone permitting multiple dwellings to a 
zone permitting single dwellings was to depress 
the value of the property in order that it might 
be acquired for airport purposes at a depressed 
value and hence the court was entitled to give 
weight to such evidence in determining the 
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validity of the ordinance as disclosing a purpose 
other than that declared by the ordinance. 
Kissinger v. City of Los Angeles, 327 P.2d 
10, 161 Cal.App.2d 454. 


Cal.App. 4 Dist. 1992. Evidence supported 
finding that rezoning of property from multi- 
family zoning to single-family residential use 
was not invalid despite a claim that it was 
arbitrary and capricious spot zoning. 

Consaul v. City of San Diego, 8 Cal.Rptr.2d 

762, 6 Cal.App.4th 1781, review denied. 


655. Questions for jury. 


Library references 
C.J.S. Zoning and Land Planning § 313. 


Cal.App. 3 Dist. 1996. Question whether 
school district was statutorily precluded from 
imposing $1 per square-foot fee on developers 
presented legal question whether agency acting 
in its quasi-legislative capacity exceeded its au- 
thority. 

Western/California, Ltd. v. Dry Creek Joint 

Elementary School Dist., 58 Cal.Rptr.2d 
220, 50 Cal.App.4th 1461. 


Cal.App. 5 Dist. 1989. Whether there has 
been reasonable exercise of regulatory body’s 
police power, and whether there is reasonable 
relationship between condition exacted by regu- 
latory body and proposed use of property by 
land owner, is question for court. 

Rohn v. City of Visalia, 263 Cal.Rptr. 319, 

214 Cal.App.3d 1463. 


3. PRESUMPTIONS. 
671. Nature and extent in general. 


Library references 
C.J.S. Zoning and Land Planning § 310. 


Cal. 1956. The fact that certain action was 
taken or recommendation made by Regional 
Planning Commission and County Board of Su- 
pervisors raises presumption that existence of 
necessary facts warranting such action or rec- 
ommendation was ascertained and found. 

Bailey v. Los Angeles County, 293 P.2d 449, 

46 Cal.2d 132. 


Cal. 1953. In suit for judgment declaring 
void and ordinance permitting only recreational 
activities on beach land on which plaintiffs had 
intended to construct houses on pilings, it 
would be presumed that city could perform its 
duty in affording police protection to safeguard 
plaintiffs’ property; and hence public destruc- 
tion of fence plaintiffs had placed around their 
property while it was still zoned for residential 
use would not be germane to issue of reason- 
able zoning under present ordinance. 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 
75 S.Ct. 29, 348 U.S. 817, 99 L.Ed. 644. 


Cal.App. 1 Dist. 1973. Although appellants 
appealed from whole of judgment, where sole 
contentions on appeal were that prohibition of 
operation of recreational facilities on a profit- 
making basis, while at same time permitting 
operation of similar facilities on a nonprofit 
basis, denied them due process and equal pro- 
tection, and that a system of exclusionary zon- 
ing which eliminated all, or virtually all, com- 
mercial uses of property constituted a denial of 
equal protection, it was to be assumed, in ab- 
sence of any attack on other provisions of judg- 
ment, that court properly determined scope of 
permitted nonconforming uses, and properly 
upheld provisions of ordinance which provided 
for discontinuance of such uses on expiration of 
a 20-year period. 

Town of Los Altos Hills v. Adobe Creek 

Properties, Inc., 108 Cal.Rptr. 271, 32 
Cal.App.3d 488. 


Cal.App. 3 Dist. 1960. Every intendment is 
in favor of the zoning ordinance and the wis- 
dom and necessity of ordinance is a matter of 
legislative judgment. 

Kelly v. Mahoney, 8 Cal.Rptr. 521, 185 

Cal.App.2d 799. 


€ 672. Validity of regulations in general. 


Library references 
C.J.S. Zoning and Land Planning § 310. 


C.D.Cal. 1985. Discrimination between 
parcels of land is essence of zoning and deci- 
sions made by a community about how it wants 
parcels developed are generally presumed to be 
constitutional and will not be upset by a court 
unless they are clearly arbitrary and unreason- 
able, having no substantial relation to the public 
health, safety, morals or general welfare. 

Litton Intern. Development Corp. v. City of 

Simi Valley, 616 F.Supp. 275. 


Zoning decisions of local governments are 
presumptively constitutional and will not be set 
aside by a court unless those decisions are 
clearly arbitrary and unreasonable, having no 
substantial relation to the public health, safety, 
morals or general welfare. 

Litton Intern. Development Corp. v. City of 

Simi Valley, 616 F.Supp. 275. 


N.D.Cal. 1973. Presumption of constitu- 
tionality attends zoning ordinances under attack 
on due process grounds. U.S.C.A.Const. 
Amend. 14, 

Ybarra v. Town of Los Altos Hills, 370 

F.Supp. 742, affirmed 503 F.2d 250. 


Cal. 1953. Every intendment is in favor of 
validity of zoning ordinance, and court will not, 
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except when limitation is clearly arbitrary, in- 
terfere with legislative discretion. 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 

75 S.Ct. 29, 348 U.S. 817, 99 L.Ed. 644. 


Cal.App. 1 Dist. 1977. The enactment of a 
zoning ordinance is a legislative function and is 
presumptively valid; however, presumption 
may be upset if the evidence compels a conclu- 
sion that the ordinance is, as a matter of law, 
unreasonable or invalid. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1970. There exists pre- 
sumption that Board of Supervisors, by per- 
forming legislative function in enacting zoning 
ordinance, ascertained existence of necessary 
facts to support its action and that “necessary 
facts’ are those required by applicable stan- 
dards which guided board. 

Orinda Homeowners Committee v. Board 

of Supervisors, 90 Cal.Rptr. 88, 11 Cal. 
App.3d 768, 43 A.L.R.3d 880. 


Cal.App. 1 Dist. 1967. Constitutionality of 
zoning ordinance is presumed. 
Melton v. City of San Pablo, 61 Cal.Rptr. 
29, 252 Cal.App.2d 794. 


Cal.App. 1 Dist. 1963. To gain benefit of 
presumption of constitutionality, municipal zon- 
ing ordinance must have been enacted in com- 
pliance with law regulating enactment. 

Williams v. City of San Bruno, 31 Cal.Rptr. 

854, 217 Cal.App.2d 480. 


Cal.App. 1 Dist. 1962. Every intendment is 
in favor of validity of zoning ordinances, and it 
is presumed that the enactment as a whole is 
justified under the police power and adapted to 
promote the public health, safety, morals and 
general welfare. 

City of Los Altos v. Silvey, 24 Cal.Rptr. 200, 

206 Cal.App.2d 606. 


Cal.App. 1 Dist. 1961. Every intendment 
will be indulged in favor of -validity of zoning 
ordinance. 

Town of Atherton v. Templeton, 17 Cal. 

Rptr. 680, 198 Cal.App.2d 146. 


Cal.App. 2 Dist. 1991. Government regula- 
tions on use of land are presumed to be motivat- 
ed by and to serve their avowed purposes. 
West's Ann.Cal. Const. Art. 1, §§ 7, 19; 
U.S.C.A. Const.Amends. 5, 14. 

Long Beach Equities, Inc. v. County of 
Ventura, 282 Cal.Rptr. 877, 231 Cal. 
App.3d 1016, rehearing denied, modified, 
and review denied, certiorari denied 112 
SiCts 30275505 UiSwi1219 20M edi2id 
898. 


Cal.App. 2 Dist. 1986. Zoning ordinances 
are presumed to be a valid exercise of the police 
power with every intendment in favor of their 
validity. 

Elysian Heights Residents Assn., Inc. v. City 

of Los Angeles, 227 Cal.Rptr. 226, 182 
Cal.App.3d 21, review denied. 


Cal.App. 2 Dist. 1980. Actions of a city 
with respect to zoning and planning are pre- 
sumed to be valid and in regular performance 
of its official duty and burden is on objectant to 
demonstrate that city has failed to perform a 
specific duty mandated by law. West’s Ann. 
Gov.Code, 88 6500 et seq., 65040.2, 65302(c), 
65860, 66473.5, 66479; West's Ann.Health & 
Safety Code, § 50459. 

Bownds v. City of Glendale, 170 Cal.Rptr. 

342, 113 Cal.App.3d 875. 


When any attack is made upon the exercise 
of the decision-making power and the adequacy 
of the general plan within which it is to be 
exercised, a presumption of validity attaches to 
the actions of the local governmental agency. 
West's Ann.Gov.Code, 8§ 6500 et seq., 65040.2, 
65302(c), 65860, 66473.5, 66479; West's Ann. 
Health & Safety Code, § 50459. 

Bownds v. City of Glendale, 170 Cal.Rptr. 

342, 113 Cal.App.3d 875. 


Cal.App. 2 Dist. 1975. It is logical to as- 
sume that when a legislative body enacts a 
zoning ordinance and other ordinances which 
require compliance with a building code that 
the legislative body has found as an indisputable 
fact that it is substantially certain that no sub- 
stantial harm can ensue to an immediate neigh- 
bor of the actor or to the surrounding communi- 
ty. 

Farmy v. College Housing, Inc., 121 Cal. 

Rptr. 658, 48 Cal.App.3d 166. 


Cal.App. 2 Dist. 1970. Every intendment is 
in favor of validity of zoning ordinances, and it 
is presumed that enactment as a whole is justi- 
fied under police power and adopted to pro- 
mote the public health, safety, morals and gen- 
eral welfare. 

Igna v. City of Baldwin Park, 88 Cal.Rptr. 

581, 9 Cal.App.3d 909, 


Cal.App. 2 Dist. 1967. Every intendment is 
in favor of the validity of zoning ordinances and 
it is presumed that the enactment as a whole is 
justified under the police power and adopted to 
promote the public health, safety, morals and 
general welfare. 

City of Long Beach v. California Lambda 

Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
25 A.L.R.3d 912. 
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Municipal zoning ordinances are presumed 
to be constitutional if any rational consideration 
supports their enactment. 

City of Long Beach v. California Lambda 

Chapter of Sigma Alpha Epsilon Fraterni- 
ty, 63 Cal.Rptr. 419, 255 Cal.App.2d 789, 
25 A.L.R.3d 912. 


Cal.App. 2 Dist. 1967. Zoning regulations 
are presumed to be valid exercises of police 
power which further public safety and general 
welfare. 

Morse v. San Luis Obispo County, 55 Cal. 

Rptr. 710, 247 Cal.App.2d 600. 


In absence of showing that zoning ordi- 
nance is unreasonable as matter of law, court 
will not presume invalidity of zoning ordinance 
or its adoption or consider substitution of its 
judgment on zoning for that of public authority. 

Morse v. San Luis Obispo County, 55 Cal. 

Rptr. 710, 247 Cal.App.2d 600. 


Cal.App. 2 Dist. 1958. Every intendment 
favors a valid exercise of police power with 
respect to enactment of zoning ordinance, and 
any zoning plan must be viewed as a whole and 
court will not search out individual cases of 
discrimination or hardship. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 US. 436, 3 L.Ed:2d 932. 


Cal.App. 4 Dist. 1991. City’s legislative en- 
actments are entitled to some deference; there 
is presumption that both general plan and ini- 
tiative measures amending such are valid, and 
so long as reasonable minds might differ as to 
necessity or propriety of enactment, municipali- 
ty’s, or electorate’s, determination of policy 
must be upheld. West's Ann.Cal.Gov.Code 
8 65751. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1989. Numerical growth 
control ordinances are presumed to be constitu- 
tional and come before the court with every 
intendment in their favor. 

Building Industry Assn. v. Superior Court, 
259 Cal.Rptr. 325, 211 Cal.App.3d 277, 
rehearing denied, modified, and review 
denied. 


Cal.App. 4 Dist. 1961. Every intendment 
favors valid exercise of police power with re- 
spect to enactment of zoning ordinance; every 
zoning plan must be viewed as a whole, and 
court will not search out individual cases of 
discrimination or hardship. 

Snow v. City of Garden Grove, 10 Cal.Rptr. 

480, 188 Cal.App.2d 496. 


Cal.App. 6 Dist. 1991. Zoning ordinances 

are presumptively constitutional. 

Ewing v. City of Carmel-By-The-Sea, 286 
Cal.Rptr. 382, 234 Cal.App.3d 1579, re- 
view denied, certiorari denied 112 S.Ct. 
1950; 504° U.S; 914" 118 LiEdi2d 9554: 


Court would not assume that city intended 
to invade constitutional rights in enforcing ordi- 
nance which prohibited rental of residential 
property for fewer than 30 days. 

Ewing v. City of Carmel-By-The-Sea, 286 
Cal.Rptr. 382, 234 Cal.App.3d 1579, re- 
view denied, certiorari denied 112 S.Ct. 
LOS ORO OAR Ui Spel 4 etl Sm EE ce2 cas 4. 


€=673. Reasonableness of regulations. 


Library references 
C.J.S. Zoning and Land Planning § 310. 


Cal.App. 1 Dist. 1977. The enactment of a 
zoning ordinance is a legislative function and is 
presumptively valid; however, presumption 
may be upset if the evidence compels a conclu- 
sion that the ordinance is, as a matter of law, 
unreasonable or invalid. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1970. Presumption that 
zoning ordinance, enacted by Board of Supervi- 
sors in performing legislative function, is valid 
will not be overthrown unless evidence is pro- 
duced compelling conclusion that ordinance is, 
as matter of law, unreasonable and invalid. 

Orinda Homeowners Committee v. Board 

of Supervisors, 90 Cal.Rptr. 88, 11 Cal. 
App.3d 768, 43 A.L.R.3d 880. 


Cal.App. 1 Dist. 1962. One who attacks 
zoning ordinance as unreasonable bears burden 
of establishing his claim. 

National Advertising Co. v. Monterey Coun- 

ty, 27 Cal.Rptr. 136, 211 Cal.App.2d 375. 


674. Public health, safety or welfare. 


Library references 
C.J.S. Zoning and Land Planning § 310. 


Cal. 1976. Exclusionary local zoning ordi- 
nance, prohibiting issuance of further residen- 
tial building permits until local educational, 
sewage disposal, and water supply facilities 
complied with specified standards, carried pre- 
sumption of constitutionality and such pre- 
sumption could not be overcome on grounds 
that ordinance fell beyond proper scope of po- 
lice power where record was devoid of evidence 
concerning probable impact and duration of 
ordinance’s restrictions; on limited record, 
court could not determine whether ordinance 
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reasonably related to general welfare of region 
it affected. 

Associated Home Builders etc., Inc. v. City 

of Livermore, 557 P.2d 473, 135 Cal.Rptr. 

Alp wise Galisdieso2s 92 Al kosds LOSS: 


Cal. 1953. It is presumed that zoning ordi- 
nance is adapted to promote public health, 
safety, morals and general welfare. 

McCarthy v. City of Manhattan Beach, 264 

P.2d 932, 41 Cal.2d 879, certiorari denied 
75 S.Ct. 29, 348 U.S. 817, 99 L.Ed. 644. 


Cal.App. 1 Dist. 1977. Every intendment is 
in favor of validity of exercise of police power 
with respect to zoning ordinance, and even 
though a court may differ from determination of 
legislative body, ordinance will be upheld so 
long as it bears substantial relation to the public 
health, safety, morals or general welfare. 

Ensign Bickford Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1963. Constitutionality of 
validly passed zoning ordinance is to be regard- 
ed with liberality and presumed to have been 
adopted for promotion of public health, safety, 
morals and general welfare and sustained even 
if court differs with zoning authorities as to 
necessity or propriety, if there is a question 
upon which reasonable minds might differ. 

Williams v. City of San Bruno, 31 Cal.Rptr. 

854, 217 Cal.App.2d 480. 


Cal.App. 1 Dist. 1962. Every intendment is 
in favor of validity of zoning ordinances, and it 
is presumed that the enactment as a whole is 
justified under the police power and adapted to 
promote the public health, safety, morals and 
general welfare. 

City of Los Altos v. Silvey, 24 Cal.Rptr. 200, 

206 Cal.App.2d 606. 


Cal.App. 2 Dist. 1967. Zoning legislation 
represents exercise of police power by legisla- 
tive body and every intendment is in favor of its 
validity and it is presumed that measure is 
justified under police power and adapted to 
promote the public health, safety, morals and 
general welfare. : 

Sommers v. City of Los Angeles, 62 Cal. 

Rptr. 523, 254 Cal.App.2d 605. 


Cal.App. 3 Dist. 1951. Presumption exists 
that zoning ordinance as a whole is justified 
under police power and adapted to promote 
public health, safety, morals, and general wel- 
fare. 

City of Chico v. First Ave. Baptist Church of 

Chico, 238 P.2d 587, 108 Cal.App.2d 297. 


675. Modification or amendment; rezoning. 


Library references 
C.J.S. Zoning and Land Planning § 310. 


C.D.Cal. 1992. City legislative acts, includ- 
ing general plan update, are presumed valid; 
city is not required to justify its actions with 
specific evidence or documented reports. 

Kawaoka v. City of Arroyo Grande, 796 

F.Supp. 1320, affirmed 17 F.3d 1227, 
certiorari denied 115 S.Ct. 193, 513 U.S. 
870, 130 L.Ed.2d 125. 


Cal.App. 1 Dist. 1970. Fact that rezoned 
property was similar in nature to property 
which was not rezoned did not make unreason- 
able action of Board of Supervisors in rezoning 
and was not sufficient to overcome presumption 
that rezoning ordinance was valid and that 
Board ascertained existence of necessary facts 
to support its action. 

Orinda Homeowners Committee v. Board 

of Supervisors, 90 Cal.Rptr. 88, 11 Cal. 
App.3d 768, 43 A.L.R.3d 880. 


Cal.App. 2 Dist. 1967. Rezoning of land 
near airport which permitted density of one 
residential dwelling per acre at time of pur- 
chase by plaintiff landowners to require five 
acres for single family dwelling was, in absence 
of showing of taking of property for public 
purpose and in view of intent to preserve agri- 
cultural nature of area and to deny intensifica- 
tion of habitation near airport, presumed to be 
reasonable exercise of zoning power. 

Morse v. San Luis Obispo County, 55 Cal. 

Rptr. 710, 247 Cal.App.2d 600. 


Cal.App. 2 Dist. 1966. In absence of alle- 
gations by plaintiffs in suit in inverse condem- 
nation that rezoning of their property by county 
from residential to industrial amounted to spot 
zoning or that it was restricted to properties to 
be condemned or that it was done for purpose 
of depressing its value prior to condemnation, 
court would presume that purposes underlying 
passage of rezoning ordinance were valid and 
constitutional. West's Ann.Const. art. 1, § 14. 

Smith v. Santa Barbara County, 52 Cal. 

Rptr. 292, 243 Cal.App.2d 126. 


Cal.App. 4 Dist. 1991. City’s legislative en- 
actments are entitled to some deference; there 
is presumption that both general plan and ini- 
tiative measures amending such are valid, and 
so long as reasonable minds might differ as to 
necessity or propriety of enactment, municipali- 
ty's, or electorate’s, determination of policy 
must be upheld. West's Ann.Cal.Gov.Code 
Shoo toun 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


S676. Dear of boards or officers in gener- 
al. 


Library references 
C.J.S. Zoning and Land Planning § 310. 
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N.D.Cal. 1996. = Municipal development 
decisions are presumptively constitutional and, 
therefore, need only be rationally related to a 
legitimate state interest under equal protection 
clause, unless distinctive treatment of property 
involves either a fundamental right or suspect 
classification. U.S.C.A. Const.Amend. 14. 

Tyson v. City of Sunnyvale, 920 F.Supp. 

1054. 


Cal.App. 1 Dist. 1974. Action of regional 
planning commission denying exemption from 
Coastal Zone Conservation Act came before 
court with the presumption of correctness and 
regularity. West's Ann.Public Resources Code, 
§ 27000 et seq. 

Transcentury Properties, Inc. v. State of 

California, 116 Cal.Rptr. 487, 41 Cal. 
App.3d 835. 


Cal.App. 1 Dist. 1961. Action of city board 
of permit appeals in upholding decision of city 
planning commission denying application for 
building permit raised presumption that evi- 
dence heard by board sustained its order, re- 
gardless of whether record was made of pro- 
ceedings before board. 

Chas. L. Harney, Inc. v. Board of Permit 
Appeals of City and County of San Fran- 
cisco, 15 Cal.Rptr. 870, 195 Cal.App.2d 
442. 


Cal.App. 2 Dist. 1999. In the absence of a 
clear showing of an abuse of discretion, it is 
presumed that a public agency has reasonably 
and correctly applied its land-use regulations. 

City of Burbank v. Burbank-Glendale-Pasa- 

dena Airport Authority, 85 Cal.Rptr.2d 
28, 72 Cal.App.4th 366, rehearing denied, 
and review denied. 


Cal.App. 2 Dist. 1960. Truth of recitals of 
board of supervisors that adoption of interim 
zoning ordinance was necessary to protect pub- 
lic safety, health and welfare and that county 
planning commission was conducting or intend- 
ing to conduct studies within reasonable time 
for purpose of recommending adoption of per- 
manent zoning ordinances must be assumed, 
and interim ordinance was presumptively valid. 
West’s Ann.Gov.Code, 88 65804, 65806. 

Mang v. Santa Barbara County, 5 Cal.Rptr. 

724, 182 Cal.App.2d 93. 


677. Permissions or certificates. 


Library references 
C.J.S. Zoning and Land Planning § 310. 


C.A.9 (Cal.) 1990. Municipal decisions on 
development proposals are presumptively con- 
stitutional, and therefore need only be rationally 
related to legitimate state interest, unless dis- 


tinctive treatment of party involves either funda- 
mental right or suspect classification. 

Del Monte Dunes at Monterey, Ltd. v. City 
of Monterey, 920 F.2d 1496, appeal after 
remand 95 F.3d 1422, rehearing granted 
118 F.3d 660, rehearing en bane denied 
127 F.3d 1149, certiorari granted 118 
S.Ct. 1359, 523) U.S. 1045, 140 L.Ed.2d 
509, affirmed 119 S.Ct. 1624, 526 U.S. 
687, 143 L.Ed.2d 882. 


Cal. 1959. Where board of permit appeals 
held a full hearing, viewed the site, and made its 
independent order with respect to application 
for building permit, such order raised presump- 
tion that existence of necessary facts, based on 
standards as prescribed by charter and applica- 
ble ordinance, interpreted and administered to 
promote public health, safety, comfort, conve- 
nience and general welfare, had been ascer- 
tained and found as required by ordinance di- 
recting that in interpreting and applying general 
zoning regulations they should be held to mini- 
mum requirements adopted for promotion of 
public health, safety, comfort, convenience and 
welfare. 

City and County of San Francisco v. Superi- 

or Court of City and County of San Fran- 
cisco, 347 P.2d 294, 1 Cal.Rptr. 158, 53 
Cal.2d 236. 


Cal. 1956. A finding by Regional Planning 
Commission that proposed amendment of zon- 
ing ordinance, authorizing county officials to 
locate juvenile hall in single family use residen- 
tial zone, was necessary for general public wel- 
fare and interest, may be presumed from Com- 
mission’s recommendation of such amendment 
to County Board of Supervisors. West’s Ann. 
Gov.Code, § 65653. 

Bailey v. Los Angeles County, 293 P.2d 449, 

46 Cal.2d 132. 


Cal.App. 2 Dist. 1955. It was presumed 
that county Board of Supervisors reviewed rec- 
ord and considered all facts before reversing 
Zoning Board which had heard witnesses and 
considered evidence upon application for spe- 
cial permit to operate rock quarry and crushing 
plant, sand and gravel pit, and asphalt plant 
upon land. 

Cohn v. County Bd. of Sup’rs of Los Ange- 

les County, 286 P.2d 836, 135 Cal.App.2d 
180. 


Cal.App. 3 Dist. 1998. Determination by 
county's board of supervisors that proposed 
subdivision was consistent with county’s draft 
general plan carried strong presumption of reg- 
ularity, and determination could be overturned 
only if board abused its discretion, i.e., if it did 
not proceed legally, if determination was not 
supported by findings, or if findings were not 
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supported by substantial evidence. West's Ann. 
Cal.Gov.Code § 65300. 

Families Unafraid to Uphold Rural El] Dora- 
do County v. El Dorado County Bd. of 
Sup’rs, 74 Cal.Rptr.2d 1, 62 Cal.App.4th 
1332, as modified. 


Cal.App. 3 Dist. 1956. Where fact that use 


to which property was to be put would not be - 


detrimental to health, safety, morals, comfort, 
or welfare of persons residing or working in 
neighborhood of such use or to property or 
improvements in the neighborhood and would 
not be contrary to general public welfare was 
statutory condition of granting use permit under 
county zoning ordinance, it would be assumed 
that county planning commission acted lawfully 
within the premises and otherwise performed 
its duty, and, therefore, it was not necessary 
that, before announcing result of its study, com- 
mission make a written finding that such statu- 
tory condition existed. 
Schumm v. Board of Sup’rs of San Joaquin 
County, 295 P.2d 934, 140 Cal.App.2d 
874. 


€678. Variances or exceptions. 


Library references 
C.J.S. Zoning and Land Planning § 310. 


Cal. 1974. A reviewing court, before sus- 
taining grant of a variance, must scrutinize 
record and determine whether substantial evi- 
dence supports administrative agency's findings 
and whether these findings support agency’s 
decision; in making these determinations, the 
reviewing court must resolve reasonable doubts 
in favor of the administrative findings and deci- 
sion. West’s Ann.Code Civ.Proc. §§ 1094.5, 
1094.5(b, c); West’s Ann.Gov.Code, § 65901. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 522 P.2d 12, 113 
Cal.Rptr. 836, 11 Cal.3d 506. 


Cal. 1967. The San Francisco board of 
permit appeals must expressly state its findings 
and set forth the relevant supportive facts in 
variance cases so that it is not presumed that its 
rulings rest upon the necessary findings and 
that such findings are supported by substantial 
evidence. 

Broadway, Laguna, Vallejo Ass’n v. Board 

of Permit Appeals of City and County of 
San Francisco, 427 P.2d 810, 59 Cal. 
Rptr. 146, 66 Cal.2d 767. 


Cal. 1962. View by planning commission 
members of site or personal knowledge of physi- 
cal conditions of site and neighborhood charac- 
teristics constituted independent evidence 
which must be deemed by reviewing court to 
have been considered by commission members 


in reaching their decision granting building var- 
iance. West’s Ann.Code Civ.Proc. § 1094.5(c). 
Siller v. Board of Sup’rs of City and County 
of San Francisco, 375 P.2d 41, 25 Cal. 

Rptr. 73, 58 Cal.2d 479. 


Where building variance is granted, it is 
presumed that official duty was performed in 
investigating matter and that existence of neces- 
sary facts was found. 

Siller v. Board of Sup’rs of City and County 

of San Francisco, 375 P.2d 41, 25 Cal. 
Rptr. 73, 58 Cal.2d 479. 


Cal. 1960. Where an authorized board 
grants a variance, it will be presumed that 
official duty was performed and that existence 
of necessary facts was found; and board's action 
will not be disturbed in absence of clear show- 
ing of abuse of discretion. West’s Ann.Code 
Civ.Proc. § 1963, subd. 15. 

Bringle v. Board of Sup’rs of Orange Coun- 

ty, 351 P.2d 765, 4 Cal.Rptr. 493, 54 
Cal.2d 86. 


Cal.App. 2 Dist. 1958. A clear showing of 
abuse of discretion is essential to a successful 
attack upon granting or denial of a variance, 
and there is presumption that necessary facts 
have been ascertained and found by zoning 
commission. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941, 359 U.S. 436, 3 L.Ed.2d 932. 


Cal.App. 2 Dist. 1956. Granting of an ex- 
ception from zoning ordinance raises presump- 
tion that existence of necessary facts to grant 
such exception have been ascertained and 
found. 

Steiger v. Board of Sup’rs of Los Angeles 

County, 300 P.2d 210, 143 Cal.App.2d 
Bae4 


Cal.App. 2 Dist. 1956. | Presumption ob- 
tains in connection with action of a planning 
commission recommending a zoning variance 
that existence of necessary facts had been ascer- 
tained and found to support the recommenda- 
tions. West’s Ann.Code Civ.Proc. § 1963, subd. 
iis, 

Miller vy. Planning Commission of City of 

Torrance, 292 P.2d 278, 138 Cal.App.2d 
Oot 


Law Rev. 1975. Implications of Strumsky 
and Topanga for judicial review of zoning deci- 
sions. 


ORS Baines OF 
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S680. Burden of showing grounds for review. 
680.1. —— In general. 


Cal.App. 2 Dist. 2000. When an applicant 
appeals a decision made by a planning authori- 
ty, it bears the burden of establishing that each 
of the findings made by the agency is not 
supported by substantial evidence. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


S681. —— Regulations in general. 


C.A.9 (Cal.) 1985. Where plaintiff makes 
prima facie showing of infringement of First 
Amendment rights, presumption of validity of 
zoning ordinance disappears and government 
must demonstrate compelling interest to justify 
the ordinance. U.S.C.A. Const.Amend. 1. 

Adultworld Bookstore v. City of Fresno, 758 

F.2d 1348. 


N.D.Cal. 1982. Property owners who chal- 
lenged “open space’ ordinance restricting the 
uses to which land could be put would be 
required to produce a more definite statement 
of their equal protection claims in order to state 
facts sufficient to clarify the general allegation 


of “discriminatory”’ treatment. U.S.C.A.Const. 
Amends. 5, 14. 
Kinzli v. City of Santa Cruz, 539 F.Supp. 
887. 
Cal. 1970. Billboard company, which 


brought suit to enjoin enforcement of removal 
provisions of zoning ordinance relating to bill- 
boards, had burden to establish invalidity of 
ordinance in its application to company’s prop- 
erty. 

National Advertising Co. v. County of Mon- 
terey, 464 P.2d 33, 83 Cal.Rptr. 577, 1 
Cal.3d 875, certiorari denied 90 S.Ct. 
1869, 398 U.S. 946, 26 L.Ed.2d 286. 


Cal. 1953. Oil company contending that 
city zoning ordinance limiting drilling of oil 
wells was invalid had burden of establishing 
invalidity. 

Beverly Oil Co. v. City of Los Angeles, 254 

P.2d 865, 40 Cal.2d 552. 


Cal.App. 1 Dist. 1997. It is presumed that 
enactment of zoning ordinance as a whole is 
justified under police power and adapted to 
promote public health, safety, morals, and gen- 
eral welfare. 

Suter v. City of Lafayette, 67 Cal.Rptr.2d 

420, 57 Cal.App.4th 1109, review denied. 


Cal.App. 1 Dist. 1961. One attacking valid- 
ity of zoning ordinance has heavy burden. 
Town of Atherton v. Templeton, 17 Cal. 
Rptr. 680, 198 Cal.App.2d 146. 


Cal.App. 2 Dist. 1980. Actions of a city 
with respect to zoning and planning are pre- 


sumed to be valid and in regular performance 
of its official duty and burden is on objectant to 
demonstrate that city has failed to perform a 
specific duty mandated by law. West’s Ann. 
Gov.Code, §§ 6500 et seq., 65040.2, 65302(c), 
65860, 66473.5, 66479; West’s Ann.Health & 
Safety Code, § 50459. 

Bownds vy. City of Glendale, 170 Cal.Rptr. 

342, 113 Cal.App.3d 875. 


Cal.App. 2 Dist. 1963. Property owners 
challenging constitutionality of zoning ordi- 
nance had duty of alleging properly portion 
which they asserted was invalid. West’s Ann. 
Code Civ.Proc. § 459. 

Case v. City of Los Angeles, 32 Cal.Rptr. 

271, 218 Cal.App.2d 36. 


Cal.App. 2 Dist. 1958. Burden rests upon 
him who asserts invalidity of zoning ordinance 
to show such an abuse of discretion on part of 
zoning authorities as would justify court in 
concluding as a matter of law that ordinance is 
unduly oppressive and not reasonably necessary 
to promote general welfare of people. 

Minney v. City of Azusa, 330 P.2d 255, 164 

Cal.App.2d 12, appeal dismissed 79 S.Ct. 
941), 359 U.S. 436, 3 L:Bd.2d 932. 


Cal.App. 2 Dist. 1956. Every intendment is 
in favor of the validity of the action of the 
legislative authority of a city in enacting a 
zoning ordinance, and the ordinance will not be 
overthrown unless plaintiff produces evidence 
establishing physical facts justifying, or rather 
requiring, the conclusion that the ordinance is, 
as a matter of law, unreasonable and invalid. 

Robinson vy. City of Los Angeles, 304 P.2d 

814, 146 Cal.App.2d 810. 


Cal.App. 2 Dist. 1954. A zoning law is pre- 
sumptively valid, and burden is on the one 
assailing it to overcome the presumption. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Cal.App. 4 Dist. 1991. Because there is 
presumption that city’s general plan and its 
initiative measure amending plan are valid and 
that official duties have been regularly per- 
formed, burden is on those challenging plan to 
demonstrate that plan is inadequate. West's 
Ann.Cal.Gov.Code §§ 65300, 65300.5. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1982. Owner of adult 
bookstore with motion picture machines had 
burden of establishing unreasonableness of 
amortization period of zoning ordinance ban- 
ning adult entertainment activity within 1,000 
feet of residential zone as applied to his vested 
right. U.S.C.A.Const.Amend. 1. 

Castner v. City of Oakland, 180 Cal.Rptr. 

682, 129 Cal.App.3d 94. 
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S682. Arbitrary, capricious, or unrea- 


sonable character of regulations. 


Cal.App. 1 Dist. 1995. Challengers of land 
use regulation had burden of proving that regu- 
lation was arbitrary or irrational. 

San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Cal.App. 1 Dist. 1974. One who attacks a 
zoning ordinance or a zoning decision as unrea- 
sonable bears the burden of establishing his 
claim. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Cal.App. 1 Dist. 1951. Person who seeks 
to avoid application of zoning ordinance has 
burden of establishing, in face of strong pre- 
sumption to contrary, that ordinance is unrea- 
sonable as to his property. 

Lagiss v. Kraintz, 232 P.2d 541, 104 Cal. 

App.2d 793. 


Cal.App. 2 Dist. 1983. Party complaining 
of zoning legislation has burden of establishing 
the unreasonableness of the amortization period 
and must provide evidence showing the particu- 
lar period is unreasonable as to him. 

City of Whittier v. Walnut Properties, Inc., 

197 Cal.Rptr. 127, 149 Cal.App.3d 633. 


Cal.App. 4 Dist. 1973. Landowner attack- 
ing provision of ordinance prescribing three- 
year amortization period for nonconforming 
signs as being unreasonable had burden of 
proving amortization period was unreasonable. 

Bohannan v. City of San Diego, 106 Cal. 

Rptr. 333, 30 Cal.App.3d 416. 


Cal.App. 4 Dist. 1961. Burden rests upon 
party asserting invalidity of zoning ordinance to 
show such abuse of discretion by zoning author- 
ities as would justify court in concluding, as 
matter of law, that the ordinance is unduly 
oppressive and not reasonably necessary to pro- 
mote general welfare. 

Snow v. City of Garden Grove, 10 Cal.Rptr. 

480, 188 Cal.App.2d 496. 


683. —— Public health, safety, or welfare, 
burden as to. 


Cal. 1986. Section of Evidence Code shift- 
ing to local government burden of proving that 
growth control ordinance is necessary for pro- 
tection of public health, safety or welfare ap- 
plies to ordinances enacted by initiative after 
effective date of that section. West's Ann.Cal. 
Evid.Code § 669.5. 

Building Industry Assn. v. City of Camaril- 

low (U8 P2deos) 226 CaliRptre oly 40 
Cal.3d 810. 


Application, to initiative ordinances, of sec- 
tion of Evidence Code shifting to local govern- 
ment the burden proving that growth control 
ordinance is necessary for protection of public 
health, safety, or welfare if ordinance is chal- 
lenged is constitutional. West’s Ann.Cal.Evid. 
Code § 669.5. 

Building Industry Assn. v. City of Camaril- 

lo, 718 P.2d 68, 226 Cal.Rptr. 81, 41 
Cal.3d 810. 


Cal.App. 1 Dist. 1997. It is presumed that 
enactment of zoning ordinance as a whole is 
justified under police power and adapted to 
promote public health, safety, morals, and gen- 
eral welfare. 

Suter v. City of Lafayette, 67 Cal.Rptr.2d 

420, 57 Cal.App.4th 1109, review denied. 


Cal.App. 1 Dist. 1992. In enacting statute 
requiring that city or county enacting growth 
control ordinance bear burden of proof that 
ordinance is necessary for protection of public 
health, safety, or welfare of its population in any 
action challenging validity of ordinance, Legis- 
lature intended as matter of public policy to 
shift burden of proof in actions challenging 
validity of certain growth control ordinances to 
proponents of those ordinances, to counteract 
unjustified limitations on supply of local hous- 
ing sufficient to meet local entity’s share of 
regional housing needs. West's Ann.Cal.Evid. 
Code § 669.5. 

Murphy v. City of Alameda, 14 Cal.Rptr.2d 

329, 11 Cal.App.4th 906, review denied. 


City ordinance implementing city charter 
amendment prohibiting construction of new 
multiple dwelling units fell within scope of stat- 
ute requiring that city or county enacting 
growth control ordinance bear burden of proof 
that ordinance is necessary for protection of 
public health, safety, or welfare of its population 
in any action challenging validity of ordinance, 
despite contention that amendment and ordi- 
nance did not impose any numerical limits on 
permits or lots but simply regulated type of 
units which could be constructed; city had 
limited number of permits that could be issued 
for certain kinds of residential construction to 
zero. West's Ann.Cal.Evid.Code § 669.5. 

Murphy v. City of Alameda, 14 Cal.Rptr.2d 

329, 11 Cal.App.4th 906, review denied. 


Practical effect of ordinances which severe- 
ly restrict number of available housing units, 
not their literal terms, dictates applicability of 
statute requiring that city or county enacting 
growth control ordinance bear burden of proof 
that ordinance is necessary for protection of 
public health, safety, or welfare of its population 
in any action challenging validity of ordinance. 
West's Ann.Cal.Evid.Code § 669.5. 

Murphy v. City of Alameda, 14 Cal.Rptr.2d 

329, 11 Cal.App.4th 906, review denied. 
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Statute requiring that city or county enact- 
ing growth control ordinance bear burden of 
proof that ordinance is necessary for protection 
of public health, safety, or welfare of its popula- 
tion in any action challenging validity of ordi- 
nance applied to city ordinance implementing 
city charter amendment adopted by initiative 
prohibiting construction of new multiple dwell- 
ing units, despite fact that statute by its express 
terms referred only to ‘‘ordinances”’ and conten- 
tion that statute was inapplicable to charter 
amendment and necessarily to ordinance imple- 
menting amendment as well. West's Ann.Cal. 
Evid.Code § 669.5. 

Murphy v. City of Alameda, 14 Cal.Rptr.2d 

329, 11 Cal.App.4th 906, review denied. 


Cal.App. 1 Dist. 1973. In order to estab- 
lish that restrictions in a zoning ordinance are 
invalid as to particular property owners, owners 
must show that they are being deprived of their 
property without due process of law because 
restrictions do not bear a substantial relation to 
public health, safety, morals or general welfare. 

Town of Los Altos Hills v. Adobe Creek 

Properties, Inc., 108 Cal.Rptr. 271, 32 
Cal.App.3d 488. 


Cal.App. 2 Dist. 1985. Pursuant to West’s 
Ann.Cal.Evid.Code § 669.5, city, not taxpayers 
challenging ordinance which limited construc- 
tion of residential units within city, had burden 
of proof on issue of whether ordinance was 
reasonably related to public welfare. 

Lee v. City of Monterey Park, 219 Cal.Rptr. 

309, 173 Cal.App.3d 798, review denied. 


Law Rev. 1972. Zoning—constitutional va- 
lidity of ordinance proscribing service stations: 
Burden of proof shifted to municipality. 

9 San Diego L.Rev. 355. 


<684. —— Amendment or rezoning. 


Cal.App. 4 Dist. 1991. Because there is 
presumption that city’s general plan and its 
initiative measure amending plan are valid and 
that official duties have been regularly per- 
formed, burden is on those challenging plan to 
demonstrate that plan is inadequate. West's 
Ann.Cal.Gov.Code §§ 65300, 65300.5. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


It is up to parties challenging city’s general 
plan to demonstrate existence of nexus between 
any plan inadequacies and amendments to plan 
accomplished by initiative measure. West's 
Ann.Cal.Gov.Code §§ 65300, 65300.5. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


685. —— Permissions or certificates. 


Cal.App. 1 Dist. 1976. Party asserting al- 
leged illegality of building permit bore burden 
of producing proof in support of that assertion. 

Sierra Club v. California Coastal Zone Con- 

servation Com., 129 Cal.Rptr. 743, 58 
Cal.App.3d 149. 


Party claiming exemption from coastal zone 
development permit requirement carries burden 
of proof whether claiming exemption by reason 
of vested rights or by reason of having per- 
formed substantial work and incurred substan- 
tial liability. West’s Ann.Public Resources 
Code, § 27404. 

Sierra Club v. California Coastal Zone Con- 

servation Com., 129 Cal.Rptr. 743, 58 
Cal.App.3d 149. 


Cal.App. 2 Dist. 1983. Scope of court’s re- 
view of a redevelopment agency’s resolution is 
limited to determination of whether the resolu- 
tion is supported by substantial evidence, and 
burden of showing lack of substantial evidence 
necessarily falls on party challenging the resolu- 
tion. West’s Ann.Cal.C.C.P. § 1245.255(b). 

Huntington Park Redevelopment Agency v. 

Duncan, 190 Cal.Rptr. 744, 142 Cal. 
App.3d 17, certiorari denied 104 S.Ct. 
243, 464 U.S. 895, 78 L.Ed.2d 232. 


Cal.App. 4 Dist. 1998. Homeowner chal- 
lenging design review board’s denial of permit 
had burden of proving that the agency’s deci- 
sion was invalid as lacking substantial evidence 
to support the findings. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


686. —— Variances or exceptions. 


Cal. 1974. Party seeking variance must 
shoulder burden of demonstrating before zoning 
agency that subject property satisfies require- 
ments therefor; thus neither administrative 
agency nor a reviewing court may assume with- 
out evidentiary basis that the character of 
neighboring property is different from that of 
the land for which the variance is sought. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 522 P.2d 12, 113 
Cal.Rptr. 836, 11 Cal.3d 506. 


4, QUESTIONS OF FACT. 


701. Extent of review in general. 


Library references 
C.J.S, Zoning and Land Planning § 277. 


702. Determination supported by evidence. 


Library references 
C.J.S. Zoning and Land Planning § 277. 


Cal. 1963. Court, which is reviewing zon- 
ing ordinance, must look, not to opinion of 
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experts as to most desirable zoning, but for 
presence of any rational support for legislative 
determination. 
Hamer v. Town of Ross, 382 P.2d 375, 31 
Cal.Rptr. 335, 59 Cal.2d 776. 


Cal.App. 1 Dist. 1966. In a mandate pro- 
ceeding to review a decision of Board of Permit 
Appeals of the City and County of San Francis- 
co relating to granting of zoning variance trial 
court must determine if Board’s findings as to 
each of the conditions prerequisite to granting 
of a variance are supported by substantial evi- 
dence, and when trial court’s judgment is ap- 
pealed, appellate court is governed by the sub- 
stantial evidence rule and must determine 
whether evidence before Board, viewed in the 
light most favorable to the respondent, sustains 
the findings under review. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


€=703. Substantial evidence. 


Library references 
C.J.S. Zoning and Land Planning § 277. 


E.D.Cal. 1988. Under provisions of the 
Tahoe Regional Planning Compact, court’s re- 
view of determination of the Tahoe Regional 
Planning Agency that building permit had ex- 
pired was limited to determining whether the 
decision was supported by substantial evidence 
and was otherwise in accordance with law. 

S & M Inv. Co. v. Tahoe Regional Planning 

Agency, 702 F.Supp. 1471, affirmed 911 
F.2d 324, certiorari denied 111 S.Ct. 963, 
498 U.S. 1087, 112 L.Ed.2d 1050. 


N.D.Cal. 1980. Because no fundamental 
vested right is affected, where application is 
made for variance or conditional use permit, 
judicial review is limited to substantial evidence 
test. West's Ann.Cal.Code Civ.Proc. § 1094.5. 

Contra Costa Theatre, Inc. v. City of Con- 

cord, 511 F.Supp. 87, affirmed 686 F.2d 
(Se CemlonratimiGenled lO Sms. Ctamlay 7. 
460 U.S. 1085, 76 L.Ed.2d 349. 


S.D.Cal. 2000. “Substantial evidence’’ 
needed to support telecommunications zoning 
decision does not mean large or considerable 
amount of evidence, but rather such evidence as 
reasonable mind might accept as adequate to 
support conclusion. Communications Act of 
1934, § 332(c)(7)(B)(iii), as amended, 47 
U.S.C.A. § 332(c)(7)(B)(iii). 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


In determining whether telecommunica- 
tions zoning decision is supported by substantial 
evidence, court must review entire record as a 
whole in making its determination, including all 
evidence unfavorable to agency's position. 
Communications Act of 1934, 


§ 332(c)(7)(B)(iii), as amended, 47 U.S.C.A. 
§ 332(c)(7)(B)(iil). 
Airtouch Cellular v. City of El Cajon, 83 


F.Supp.2d 1158. 


Substantial evidence standard for reviewing 
telecommunications zoning decision must be 
applied using common sense standards of rea- 
sonableness; court is not bound to accept as 
substantial evidence impossible, incredible, un- 
feasible, or implausible testimony, even if it was 
not refuted. Communications Act of 1934, 
§ 332(c)(7)(B)(iii), as amended, 47 U.S.C.A. 
§ 332(c)(7)(B)Gii). 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


To be supported by requisite ‘‘substantial 
evidence,” telecommunications zoning decision 
must be based on more than just residents’ 
concern about neighborhood aesthetics. Com- 
munications Act of 1934, § 332(c)(7)(B)(iii), as 
amended, 47 U.S.C.A. § 332(c)(7)(B)(iii). 

Airtouch Cellular v. City of El Cajon, 83 

F.Supp.2d 1158. 


Cal. 1974. A reviewing court, before sus- 
taining yrant of a variance, must scrutinize 
record and determine whether substantial evi- 
dence supports administrative agency’s findings 
and whether these findings support agency's 
decision; in making these determinations, the 
reviewing court must resolve reasonable doubts 
in favor of the administrative findings and deci- 
sion. West’s Ann.Code Civ.Proc. §§ 1094.5, 
1094.5(b, c); West’s Ann.Gov.Code, § 65901. 

Topanga Assn. for a Scenic Community v. 

County of Los Angeles, 522 P.2d 12, 113 
Cal.Rptr. 836, 11 Cal.3d 506. 


Cal. 1962. Power to review order of board 
of supervisors and planning commission of city 
and county was conditioned on determining 
that findings were not supported by substantial 
evidence in light of whole record, where chal- 
lenge rested on claimed insufficiency of evi- 
dence, and court did not have right to judge 
intrinsic value of evidence or weigh it. West's 
Ann.Code Civ.Proc. § 1094.5(c). 

Siller v. Board of Sup’rs of City and County 

of San Francisco, 375 P.2d 41, 25 Cal. 
Rptr. 73, 58 Cal.2d 479. 


Cal.App. 1 Dist. 1998. It is not the role of 
the courts to micro-manage development deci- 
sions; courts’ function is simply to decide 
whether the municipal officials considered the 
applicable policies and the extent to which the 
proposed project conforms with those policies, 
whether the municipal officials made appropri- 
ate findings on this issue, and whether those 
findings are supported by substantial evidence. 

Toigo v. Town of Ross, 82 Cal.Rptr.2d 649, 

70 Cal.App.4th 309. 
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Cal.App. 1 Dist. 1995. On petition for writ 
of administrative mandamus challenging Coast- 
al Commission's certification of local coastal 
program (LCP), sole evidence before court is 
administrative record of Commission’s decision 
and deferential standard of review applies; if 
substantial evidence supports Commission’s ac- 
tion, court affirms, and if not, court reverses. 
U.S.C.A. Const.Amend. 14; West’s Ann.Cal.Pub. 
Res.Code § 30514(d); West's Ann.Cal.C.C.P. 
§ 1094.5. 

San Mateo County Coastal Landowners’ 
Assn. v. County of San Mateo, 45 Cal. 
Rptr.2d 117, 38 Cal.App.4th 523, review 
denied. 


Cal.App. 1 Dist. 1984. Substantial — evi- 
dence test was applicable to review by Superior 
Court of State Coastal Commission's denial of 
coastal permit. 

Del Mar v. California Coastal Com., 199 

Cal.Rptr. 225, 152 Cal.App.3d 49. 


Cal.App. 1 Dist. 1976. Judicial review of 
decision of city council approving proposed 
development is limited to determining whether 
substantial evidence supports the findings of the 
city council and whether the findings support 
the council’s determinations. West’s Ann.Gov. 
Code, § 66473.5; Bus. & Prof.Code, 
§§ 11526(c), 11549.5, St.1971, p. 2852. 

McMillan v. American Gen. Fin. Corp., 131 

Cal.Rptr. 462, 60 Cal.App.3d 175. 


Function of appellate court in reviewing 
city council’s approval of development plan is to 
determine whether the findings of the agency 
are legally sufficient and whether the findings 
are supported by substantial evidence and sup- 
port the agency’s decision. West's Ann.Gov. 
Code, § 66473.5; Bus. &  Prof.Code, 
§§ 11526(c), 11549.5, St.1971, p. 2852. 

McMillan v. American Gen. Fin. Corp., 131 

Cal.Rptr. 462, 60 Cal.App.3d 175. 


In reviewing action of city council in ap- 
proving development plan, court’s inquiry is 
limited by the substantial evidence rule to the 
record made before the city council. West's 
Ann.Gov.Code, § 66473.5; Bus. & Prof.Code, 
§§ 11526(c), 11549.5, St.1971, p. 2852. 

McMillan v. American Gen. Fin. Corp., 131 

Cal.Rptr. 462, 60 Cal.App.3d 175. 


Cal.App. 1 Dist. 1976. On review of Coast- 
al Zone Conservation Commission's determina- 
tion that development was exempt from Com- 
mission’s control, trial court properly reviewed 
action by substantial evidence standard instead 
of exercising independent judgment and re- 
weighing evidence in light of whole record. 


West’s Ann.Code Civ.Proc. § 1094.5(c); West's 
Ann.Public Resources Code, § 27001. 
Sierra Club v. California Coastal Zone Con- 
servation Com., 129 Cal.Rptr. 743, 58 
Cal.App.3d 149. 


Cal.App. 1 Dist. 1966. In a mandate pro- 
ceeding to review a decision of Board of Permit 
Appeals of the City and County of San Francis- 
co granting a zoning variance, the Board’s de- 
termination must be sustained if supported by 
substantial evidence. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


In a mandate proceeding to review a deci- 
sion of Board of Permit Appeals of the City and 
County of San Francisco relating to granting of 
zoning variance trial court must determine if 
Board’s findings as to each of the conditions 
prerequisite to granting of a variance are sup- 
ported by substantial evidence, and when trial 
court's judgment is appealed, appellate court is 
governed by the substantial evidence rule and 
must determine whether evidence before Board, 
viewed in the light most favorable to the respon- 
dent, sustains the findings under review. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Cal.App. 2 Dist. 2000. Appellate courts re- 
view adjudicatory planning actions under sub- 
stantial evidence standard, looking to the ad- 
ministrative record to determine whether the 
governmental agency’s decision is supported by 
substantial evidence, and whether the findings 
of the agency support the decision made. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


The zoning determination of a city council 
or zoning agency is entitled to be sustained if 
there is any substantial evidence to support it. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1993. Application — of 
transfer of floor area ratio ordinance standards 
by city council and Los Angeles Community 
Redevelopment Agency (CRA) to individual 
downtown city development project, by decid- 
ing that 50 percent of public benefit payments 
made by developer, for floor area ratio trans- 
ferred to project from convention center, would 
be used to finance convention center expansion, 
was quasi-adjudicatory decision which could be 
overturned only if record did not contain sub- 
stantial evidence to support it. West’s Ann.Cal. 
C.C.P. 8 1094.5(c): 

A Local & Regional Monitor v. City of Los 
Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 

Decision of city council and Los Angeles 

Community Redevelopment Agency (CRA) to 
ratify project owner's participation agreement 
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and approve transfer of floor area ratio plan 
respecting downtown city development project 
involved application of transfer of floor area 
ratio ordinance standards to individual parcels 
and was, thus, adjudicatory decision, judicial 
review of which was subject to substantial evi- 
dence rule. West’s Ann.Cal.C.C.P. § 1094.5(c). 

A Local & Regional Monitor v. City of Los 


Angeles, 16 Cal.Rptr.2d 358, 12 Cal. 
App.4th 1773, rehearing denied. 
Cal.App. 2 Dist. 1983. Where under 


growth control ordinance developers were re- 
quired to obtain development allotment before 
city would issue building permit, contractor 
before receiving allotment had yet to acquire 
vested right in planned development of its prop- 
erty, and thus judicial review was limited to 
determination whether city council’s decision 
was supported by substantial evidence. West's 
Ann.Cal.C.C.P. § 1094.5. 

Pacifica Corp. v. City of Camarillo, 196 

Cal.Rptr. 670, 149 Cal.App.3d 168. 


Cal.App. 2 Dist. 1982. In reviewing ad- 
ministrative proceedings approving proposed 
condominium, trial court properly applied sub- 
stantial evidence standard rather than inde- 
pendent judgment standard, since resident of 
condominium located adjacent to proposed 
condominium had no fundamental vested right 
in developer receiving or being denied approv- 
al. West’s Ann.Pub.Res.Code § 21168. 

Markley v. City Council, 182 Cal.Rptr. 659, 

131 Cal.App.3d 656. 


A surrounding property owner has no fun- 
damental vested right in his neighbor receiving 
or being denied zoning variance, or in his 
neighbors receiving special use permit, and thus 
court, in its review of such administrative pro- 
ceedings, applies substantial evidence standard 
rather than independent judgment standard. 
West's Ann.Pub.Res.Code § 21168. 

Markley v. City Council, 182 Cal.Rptr. 659, 

131 Cal.App.3d 656. 


Cal.App. 2 Dist. 1982. | Cases involving 
land use regulation do not affect fundamental 
vested rights; thus, review of administrative 
action in such cases is to be tested under 
substantial evidence test. West's Ann.C.C.P. 
§ 1094.5(c). 

Krater v. City of Los Angeles, 181 Cal.Rptr. 

923, 130 Cal.App.3d 839. 


Cal.App. 3 Dist. 1982. California Tahoe 
Regional Planning Agency’s conditioning con- 
struction permit on no direct vehicular access 
to highway was to be reviewed under the sub- 
stantial evidence standard as not only was as- 
serted right to vehicular access to the highway 
not a ‘fundamental’ one but facts before the 


agency were undisputed. West’s Ann.C.C.P. 
§ 1094.5. 

McCarthy v. California Tahoe Regional 

Planning Agency, 180 Cal.Rptr. 866, 129 


Cal.App.3d 222. 


Cal.App. 4 Dist. 1982. In reviewing board 
of supervisors’ actions, Court of Appeal is limit- 
ed to deciding whether there was prejudicial 
abuse of discretion which is established if agen- 
cy has not proceeded in manner required by 
law or if determination or decision is not sup- 
ported by substantial evidence. 

Village Laguna of Laguna Beach, Inc. v. 

Board of Supervisors, 185 Cal.Rptr. 41, 
134 Cal.App.3d 1022. 


Cal.App. 4 Dist. 1982. When California 
Coastal Commission reviews local coastal pro- 
gram for conformity with statewide standards, 
it performs predominantly judicial rather than 
legislative function; thus, standard of judicial 
review of its action is substantial-evidence test. 
West’s Ann.Pub.Res.Code § 30801. 

City of Chula Vista v. Superior Court, 183 

Cal.Rptr. 909, 133 Cal.App.3d 472. 


Cal.App. 4 Dist. 1982. In action brought 
by city seeking writ of mandate and declaratory 
relief challenging defendant city’s approval of 
zoning ordinances creating a community plan- 
ning area, trial court applied correct standard 
by addressing each of plaintiff's arguments 
dealing with specific regional impacts of the or- 
dinances and then determining that the ordi- 
nances represented a reasonable accommoda- 
tion of the competing interests of the region 
affected thereby; accordingly, on appeal, Court 
of Appeal would determine whether the trial 
court's findings were supported by substantial 
evidence. 

City of Del Mar v. City of San Diego, 183 

Cal.Rptr. 898, 133 Cal.App.3d 401. 


Cal.App. 5 Dist. 1983. Scope of review in 
determining whether certain zoning action is 
consistent with general plan is whether substan- 
tial evidence supports the city council's action. 
West's Ann.Cal.Pub.Res.Code §§ 21168, 
21168.5. 

Guardians of Turlock’s Integrity v. Turlock 

City Council, 197 Cal.Rptr. 303, 149 Cal. 
App.3d 584. 


Cal.App. 5 Dist. 1981. Standard for review 
of county’s action in amending general plan to 
change zoning designation of property is wheth- 
er county prejudicially abused its discretion; 
such abuse is established if county has not 
proceeded in a manner required by law or if 
county's determination is not supported by sub- 
stantial evidence. West's Ann.Public Resources 
Code, § 21168.5. 

Cleary v. County of Stanislaus, 173 Cal. 

Rptr. 390, 118 Cal.App.3d 348. 
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Law Rev. 1975. Implications of Strumsky 
and Topanga for judicial review of zoning deci- 
sions. 

50 S.Bar J. 26. 


S704. Weight of evidence. 


Library references 
C.J.S. Zoning and Land Planning § 277. 


Cal. 1962. Power to review order of board 
of supervisors and planning commission of city 
and county was conditioned on determining 
that findings were not supported by substantial 
evidence in light of whole record, where chal- 
lenge rested on claimed insufficiency of evi- 
dence, and court did not have right to judge 
intrinsic value of evidence or weigh it. West's 
Ann.Code Civ.Proc. § 1094.5(c). 

Siller v. Board of Sup’rs of City and County 

of San Francisco, 375 P.2d 41, 25 Cal. 
Rptr. 73, 58 Cal.2d 479. 


705. Particular questions. 


Library references 


C.J.S. Zoning and Land Planning §§ 277, 
EP EL 


Cal. 1996. Where facts relating to acreage 
owned and operated as a mine at time of 
adoption of zoning ordinance were undisputed, 
findings of fact of board of supervisors were not 
determinative as to area in which mining com- 
pany had right to continue operations as a 
nonconforming use; court was required to 
make its own decision as to legal impact of 
those facts and was not bound by any conces- 
sions of law that any party might have made. 

Hansen Brothers Enterprises, Inc. v. Board 

of Supervisors, 907 P.2d 1324, 48 Cal. 
Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 


Cal.App. 1 Dist. 1976. Judicial review of 
decision of city council approving proposed 
development is limited to determining whether 
substantial evidence supports the findings of the 
city council and whether the findings support 
the council's determinations. West's Ann.Gov. 
Code, § 66473.5; Bus. &  Prof.Code, 
§§ 11526(c), 11549'5, St.1971, p. 2852. 

McMillan v. American Gen. Fin. Corp., 131 

Cal.Rptr. 462, 60 Cal.App.3d 175. 


Function of appellate court in reviewing 
city council's approval of development plan is to 
determine whether the findings of the agency 
are legally sufficient and whether the findings 
are supported by substantial evidence and sup- 
port the agency’s decision. West's Ann.Gov. 
Code, § 66473.5; Bus. &  Prof.Code, 
§§ 11526(c), 11549.5, St.1971, p. 2852. 

McMillan v. American Gen. Fin. Corp., 131 

Cal.Rptr. 462, 60 Cal.App.3d 175. 


©=706-707. For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 

Library references 


C.J.S. Zoning and Land Planning. 


708. Permissions, and certificates. 
Library references 
C.J.S. Zoning and Land Planning § 277. 


Cal.App. 1 Dist. 1987. Trial court's find- 
ing, that city employed economically justifiable 
and scientifically sound method in fixing ‘‘devel- 
opment fee,’ would be upheld on appeal if 
supported by substantial evidence. 

Russ Bldg. Partnership v. City and County 

of San Francisco, 246 Cal.Rptr. 21, 199 
Cal.App.3d 1496, review granted and 
opinion superseded 735 P.2d 444, 236 
Cal.Rptr. 403, modified 737 P.2d 359, 
237 Cal.Rptr. 456, appeal dismissed 108 
S.Ct. 253, 484 U.S. 909, 98 L.Ed.2d 211, 
affirmed in part, reversed in part, partial 
publication ordered 750 P.2d 324, 244 
Cal.Rptr. 682, 44 Cal.3d 839, appeal dis- 
missed Crocker Nat. Bank v. City and 
County of San Francisco, 109 S.Ct. 209, 
488 U.S. 881, 102 L.Ed.2d 201. 


Cal.App. 1 Dist. 1986. Property owner had 
neither a vested right to develop his property in 
a particular fashion nor a vested right to a 
coastal development permit free of conditions; 
thus, substantial evidence test applied, and Cali- 
fornia Coastal Commission’s determination to 
impose conditions upon issuance of coastal de- 
velopment permit would be upheld if supported 
by substantial evidence. 

Paoli v. California Coastal Com., 223 Cal. 

Rptr. 792, 178 Cal.App.3d 544, review 
denied. 


Cal.App. 1 Dist. 1976. Whether buildings 
within coastal zone development which were 
authorized by building permit, but upon which 
no actual construction had commenced, were so 
interdependent with those buildings within de- 
velopment which were under construction by 
February 1, 1973, that actual construction was 
sufficient to also exempt authorized but yet 
unconstructed buildings from permit require- 
ments, is initially question of fact. West's 
Ann.Public Resources Code, 8§ 27400, 27404. 

Sierra Club v. California Coastal Zone Con- 

servation Com., 129 Cal.Rptr. 743, 58 
Cal.App.3d 149. 


Cal.App. 1 Dist. 1976. Proceedings before 
Coastal Zone Conservation Commission on ap- 
plication for issuance of development permits 
were ‘‘quasi-judicial’”’ in nature so as to require 
that decision of Commission be upheld unless 
unsupported by substantial evidence in light of 
record as a whole where Commission was 
obliged to hold public de novo hearing, to 
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consider evidence adduced, and to make written 
findings supportive of its determination. West's 
Ann.Public Resources Code, 88 27400, 27402, 
27403. 

Natural Resources Defense Council, Inc. v. 
California Coastal Zone Conservation 
Com., 129 Cal.Rptr. 57, 57 Cal.App.3d 
76. 


Cal.App. 2 Dist. 2000. In determining 
whether grant or denial of conditional use per- 


mit (CUP) is supported by substantial evidence, ~ 


reasonable doubts must be resolved in favor of 
the decision of the agency. 

Breakzone Billiards v. City of Torrance, 97 

Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Substantial evidence test applies to review 
of determination whether to grant or deny a 
conditional use permit (CUP) when the permit 
action results in restricting an owner’s return 
on the property, a reduction in profits, or an 
increase in the cost of doing business. 
Breakzone Billiards v. City of Torrance, 97 
Cal.Rptr.2d 467, 81 Cal.App.4th 1205. 


Cal.App. 2 Dist. 1998. Initial denial of a 
conditional use permit or other license is re- 
viewed by the substantial evidence standard, 
since until a permit or license is received, no 
right has vested. 

Malibu Mountains Recreation, Inc. v. Coun- 

ty of Los Angeles, 79 Cal.Rptr.2d 25, 67 
Cal.App.4th 359, review denied. 


Cal.App. 2 Dist. 1993. City’s findings that 
development project is consistent with its gener- 
al plan can be reversed only if it is based on 
evidence from which no reasonable person 
could have reached the same conclusion. 

A Local & Regional Monitor v. City of Los 
Angeles, 20 Cal.Rptr.2d 228, 16 Cal. 
App.4th 630, as modified, and review 
denied. 


Cal.App. 2 Dist. 1985. Homeowners’ right 
to construct revetment after storms washed 
away beach front was not ‘fundamental,’ and 
thus, trial court, on review of Coastal Commis- 
sion’s granting of conditional permit therefore 
was required to apply substantial-evidence test 
rather than exercise its independent judgment 
upon the evidence. West's Ann.Pub.Res.Code 
§ 30106. 

Whaler’s Village Club v. California Coastal 

Com., 220 Cal.Rptr. 2, 173 Cal.App.3d 
240, appeal dismissed, certiorari denied 
VOGHES Ctl O24 Cae Sramilillelmn oO 
L.Ed.2d 648. 


Cal.App. 2 Dist. 1984. Standard use in re- 
viewing city council's approval of tentative tract 
map was whether there was substantial evi- 


dence to support the findings of the council and 

whether those findings supported the decision. 

Greenebaum v. City of Los Angeles, 200 
Cal.Rptr. 237, 153 Cal.App.3d 391. 


In reviewing trial court’s decision uphold- 
ing city council’s approval of tentative tract 
map, reviewing court would apply substantial- 
evidence test. 

Greenebaum v. City of Los Angeles, 200 

Cal.Rptr. 237, 153 Cal.App.3d 391. 


Cal.App. 3 Dist. 1998. Determination by 
county's board of supervisors that proposed 
subdivision was consistent with county's draft 
general plan carried strong presumption of reg- 
ularity, and determination could be overturned 
only if board abused its discretion, i.e., if it did 
not proceed legally, if determination was not 
supported by findings, or if findings were not 
supported by substantial evidence. West's Ann. 
Cal.Gov.Code § 65300. 

Families Unafraid to Uphold Rural El Dora- 
do County v. E] Dorado County Bd. of 
Sup’rs, 74 Cal.Rptr.2d 1, 62 Cal.App.4th 
1332, as modified. 


Cal.App. 4 Dist. 1998. Deferential substan- 
tial evidence test, rather than heightened scruti- 
ny test, was proper standard of review for 
design review board’s denial of discretionary 
permit on ground that homeowner's proposed 
design was aesthetically objectionable. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


An agency’s denial of a discretionary land 
use permit will be upheld as long as the denial 
substantially advances legitimate governmental 
interests and is supported by substantial evi- 
dence. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


Since design review board rejected home- 
owner's proposed development based on two 
findings and conclusions, the agency’s rejection 
of the proposed development would have to be 
upheld if either finding was supported by sub- 
stantial evidence. 

Breneric Associates v. City of Del Mar, 81 

Cal.Rptr.2d 324, 69 Cal.App.4th 166. 


Cal.App. 4 Dist. 1984. When faced with at- 
tack on board of supervisors’ finding of consis- 
tency of proposed land use with the general 
plan, court must affirm if the agency’s determi- 
nation is supported by substantial evidence. 

San Bernardino Valley Audubon Society, 

Inc. v. County of San Bernardino, 202 
Cal.Rptr. 423, 155 Cal.App.3d 738. 


Record did not contain substantial evidence 
to support board of supervisors’ determination 
that proposed development was consistent with 
general county plan where the county planning 
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staff recommended denial of the project because 
it would have an adverse impact on biological 
and cultural resources which could not be miti- 
gated and where the only findings of the board 
were that the proposed use was consistent be- 
cause, although there were natural and cultural 
resources on the site, the potential impact of 
other uses currently permitted without approval 
were much more severe in nature. 
San Bernardino Valley Audubon Society, 
Inc. v. County of San Bernardino, 202 
Cal.Rptr. 423, 155 Cal.App.3d 738. 


S709. Variances or exceptions. 


Library references 
C.J.S. Zoning and Land Planning § 277. 


Cal.App. 1 Dist. 1957. Decisions of city 
council in granting or denying variance are 
final if supported by substantial evidence. 

Jackson v. City of San Mateo, 307 P.2d 451, 

148 Cal.App.2d 667. 


Law Rev. 1975. Factual findings in admin- 
istrative hearings. 
29g OF ba ed lp 


(D) DETERMINATION. 


S721. In general. 


Library references 


C.J.S. Zoning and Land Planning §§ 314, 
eghos 


Cal.App. 1 Dist. 1989. Court reviewing de- 
cision of city’s board of permit appeals, overrul- 
ing zoning administrator's denial of permit to 
allow property owner to retain existing third- 
dwelling unit on property zoned for single- 
dwelling use, could not hold that nonconform- 
ing use finding was implied, in view of require- 
ment of municipal planning code that board 
expressly state its findings and set forth relevant 
supporting facts. 

City and County of San Francisco v. Board 

of Permit Appeals, 255 Cal.Rptr. 307, 207 
Cal.App.3d 1099. 


Cal.App. 1 Dist. 1981. Trial court in action 
regarding validity of general plan for physical 
development of county could not enjoin board 
of supervisors from approving final map found 
to be in substantial compliance with tentative 
map which it had approved before preliminary 
injunctions were issued and which had not 
subsequently been challenged in timely action 
or proceeding commenced pursuant to provi- 
sion of Subdivision Map Act governing chal- 
lenge to such tentative map. West’s Ann.Gov. 
Code, § 66499.37. 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Provisions of injunction effectively suspend- 
ing county's ability to issue conditional certifi- 
cates of compliance for property subdivided in 
violation of Subdivision Map Act was not over- 
broad where they were necessary feature of 
broad injunctive relief to maintain status quo 
until county had adopted valid general plan for 
physical development. West’s Ann.Gov.Code, 
§ 66499.35(b). 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Cal.App. 2 Dist. 2001. Appropriate remedy 
in constitutional challenge to zoning ordinance 
prohibiting second housing units in single-fami- 
ly homes, unless occupied by dependent or 
caregiver, was to eliminate unconstitutional oc- 
cupancy restrictions, despite city’s contention 
that severance of exemption for dependents and 
caregivers was appropriate remedy, as housing 
advocacy organization that challenged ordi- 
nance did not seek severance of exemption, 

Coalition Advocating Legal Housing Op- 

tions v. City of Santa Monica, 105 Cal. 
Rptr.2d 802, 88 Cal.App.4th 451, as mod- 
ified on denial of rehearing. 


Cal.App. 2 Dist. 1980. In absence of more 
specific legislation, it would ill-behoove any 
court to indirectly mandate a specific “action” 
program under guise of declaring an otherwise 
complete and comprehensive building and zon- 
ing plan to be inadequate, basing its decision on 
nothing more than a subjective interpretation of 
nonspecific language. West's Ann.Gov.Code, 
§8§ 6500 et seq., 65040.2, 65302(c), 65860, 
66473.5, 66479; West's Ann.Health & Safety 
Code, § 50459, 

Bownds v. City of Glendale, 170 Cal.Rptr. 

342, 113 Cal.App.3d 875. 


Cal.App. 2 Dist. 1975. Where the validity 
of Los Angeles drilling district ordinances was 
an essential fact necessary to any disposition in 
favor of oil company in action to enjoin oil 
company from exploratory drilling of oil and 
gas without a coastal permit and the issue of 
validity was before the Supreme Court in other 
litigation, proper procedure was for court to 
have entered a conditional judgment that a 
coastal permit was not required, provided the 
Supreme Court held such ordinances to have 
been validly enacted and, in the alternative, to 
declare that in the event such ordinances were 
invalidated, but later reenacted, permit require- 
ment would be applicable. West’s Ann.Public 
Resources Code, §§ 27000-27650, 27104, 
27400, 27500, 27501. 

No Oil, Inc. v. Occidental Petroleum Corp., 

123 Cal.Rptr. 589, 50 Cal.App.3d 8. 


Cal.App. 3 Dist. 1985. When court rules a 
facially inconsistent general plan for county 
unlawful and requires local agency to adopt 
consistent plan, court is not evaluating merits of 
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plan; rather, court is simply directing local 
agency to state with reasonable clarity what its 
plan is. West's Ann.Cal.Gov.Code 88 65300.5, 
65750 et seq. 
Concerned Citizens of Calaveras County v. 
Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


Cal.App. 3 Dist. 1977. A court will not is- 
sue orders for the construction of improvements 
contrary to existing land-use regulations. 
West's Ann.Gov.Code, §8§ 67070, 67073, 67100. 

Raley v. California Tahoe Regional Plan- 

ning Agency, 137 Cal.Rptr. 699, 68 Cal. 
App.3d 965. 


Cal.App. 4 Dist. 1989. Trial court’s deci- 
sion on issue of validity of county airport land 
use plan, being a decision on an issue of law, 
was not required to be attended by a statement 
of decision. West's Ann.Cal.C.C.P. § 632. 

City of Coachella v. Riverside County Air- 

port Land Use Com., 258 Cal.Rptr. 795, 
210 Cal.App.3d 1277. 


Cal.App. 4 Dist. 1982. City’s approval of 
community planning area established by zoning 
ordinances bore a real and substantial relation- 
ship to general welfare of the entire region, and 
city's action was properly upheld by trial court, 
since city had adequately researched and con- 
sidered the numerous competing interests in the 
region and, in view of the demonstrated need 
for new housing, the approval constituted a 
reasonable accommodation of those interests. 

City of Del Mar v. City of San Diego, 183 

Cal.Rptr. 898, 133 Cal.App.3d 401. 


722. Effect of change in law or facts. 


Library references 
C.J.S. Zoning and Land Planning § 314. 


Cal.App. 1 Dist. 1986. Reviewing court ap- 
plies law in existence at time of its decision 
rather than law in existence at time land-use 
decision being reviewed was rendered. 

Adler v. Elphick, 229 Cal.Rptr. 254, 184 

Cal.App.3d 642, review denied. 


723. Findings. 


Library references 
C.J.S. Zoning and Land Planning § 313. 


Cal.App. 1 Dist. 1981. Finding that peti- 
tioners in action challenging general plan of 
physical development of county were estopped 
to challenge approval of subdivision on grounds 
of nonconformance or inconsistency with gener- 
al plan insofar as issue was not raised before 
board of supervisors in subdivision proceeding, 
which was finding unsupported by administra- 


tive record of proceeding, failed to support 
judgment that general plan was valid. 

Camp v. Board of Supervisors, 176 Cal. 
Rptr. 620, 123 Cal.App.3d 334. 


Cal.App. 1 Dist. 1966. Since trial court 
was not exercising de novo powers in a man- 
date proceeding to review decision of Board of 
Permit Appeals of the City and County of San 
Francisco its findings of fact were unnecessary, 
and District Court of Appeal in determining 
propriety of trial court’s judgment was required 
to look to the findings of the Board alone. 

Cow Hollow Imp. Club vy. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Cal.App. 2 Dist. 1969. Absence of findings 
supportive of the superior court's conclusions of 
law that zoning administrator, board of zoning 
adjustments and city council did not proceed 
without or in excess of their jurisdiction in 
acting on zoning application more than 60 days 
after filing without properly extending time in 
which to make determination and that pre- 
sumption that official duty of zoning adminis- 
trator had been regularly performed was not 
overcome constituted abuse of discretion. 
West's Ann.Code Civ.Proc. § 1094.5(b, c); 
West's Ann.Evid.Code, § 664. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 


Cal.App. 2 Dist. 1966. Where property 
owner did not make written request for specific 
finding that completed grading of his property 
was not useable in development of the property 
for permitted residential purposes, trial court 
did not commit error by striking such finding 
from the judgment denying prayer to compel 
city to issue building permit for apartment 
building not permitted under ordinance that 
had reclassified property. West’s Ann.Code Civ. 
Proc. § 663. 

Spindler Realty Corp. v. Monning, 53 Cal. 
Rptr. 7, 243 Cal.App.2d 255, certiorari 
denied 87S Gt Si5 2385. UrSa.975—) lez 
L.Ed.2d 437, 


Cal.App. 2 Dist. 1953. In proceeding by 
operator of slaughterhouse and packing plant 
against county and certain county officers to 
restrain them from interfering with operation of 
his plant, which had been built prior to enact- 
ment of the county zoning ordinance, it was 
error for the Superior Court to find that the 
regional planning commission had found that 
the operation was not a nuisance or detrimental 
to public health or safety since such determina- 
tions were for the board of supervisors to deter- 
mine and were not in issue before the Superior 
Court. 

Ricciardi v. Los Angeles County, 252 P.2d 

773, 115 Cal.App.2d 569, 
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Cal.App. 2 Dist. 1951. Where findings and 
evidence showed city council followed stan- 
dards prescribed by ordinance in determining 
the zoning variance for 20-acre tract situated 
near race track should be granted and a tract 
should be changed from one family zone to 
multiple family zone, there was no abuse of 
discretion by trial court in adopting findings of 
council granting variance. 

Bradbeer v. England, 232 P.2d 308, 104 

Cal.App.2d 704. 


724. Affirmance, modification, or reversal. 


Library references 


C.J.S. Zoning and Land Planning §§ 316, 
uy & 


Cal.App. 4 Dist. 1963. Where appellant 
protesting board of supervisors’ denial of re- 
quired use permit for operation of quarry and 
rock crushing and processing plant pointed out 
nothing in record to demonstrate any insuffi- 
ciency of evidence to support denial and trial 
court found it supported by evidence, reviewing 
court was compelled to uphold judgment. 

H. W. Rohl Co. v. San Diego County, 28 

Cal.Rptr. 196, 212 Cal.App.2d 707. 


725. Amendment, vacation or setting aside 
of decision or order. 


Library references 
C.J.S. Zoning and Land Planning § 318. 


Cal.App. 1 Dist. 1990. Issuance of permit 
inconsistent with zoning ordinances or general 
plan may be set aside and invalidated as ultra 
vires. 

Land Waste Management v. Contra Costa 

County Bd. of Supervisors, 271 Cal.Rptr. 
909, 222 Cal.App.3d 950. 


Cal.App. 2 Dist. 1969. Where original de- 
termination of zoning administrator is void for 
lack of jurisdiction, the reviewing body may not 
consider merits but take only that action appro- 
priate to annul and set aside the administrative 
action or remand proceedings for further appro- 
priate proceedings to the administrative body 
exercising original jurisdiction. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 


726. Remand. 


Library references 
C.J.S. Zoning and Land Planning § 319. 


Cal. 1996. On remand to local permitting 
authority, for factual findings in support of any 
monetary exaction that it imposed as prerequi- 
site to rezoning property dedicated to recre- 
ational uses for development as commercial 
office building, zoning authority had to make 
specific findings supported by substantial evi- 


dence in attempt to quantify costs associated 

with zoning change, but did not have to provide 

any precise mathematical calculation, as being 

more than Takings Clause or Mitigation Fee Act 

demanded. U.S.C.A. Const.Amend. 5; West's 
Ann.Cal.Gov.Code §§ 66000-66003. 

Ehrlich v. City of Culver City, 911 P.2d 429, 

50 Cal.Rptr.2d 242, 12 Cal.4th 854, re- 

hearing denied, certiorari denied 117 

S.Ct 299/751 9 Wis S20 3G Edw 213) 


Cal.App. 2 Dist. 1997. Once first judge 
had concluded that, due to unresolved status of 
boundary line, California Coastal Commission 
did not abuse its discretion by denying land 
developer's permit applications, and judge de- 
nied land developer's petition for writ of admin- 
istrative mandamus accordingly, second judge’s 
subsequent conclusion as to location of legal 
boundary was not “new evidence” authorizing 
second judge to remand to Coastal Commission 
to reconsider permit applications; developer 
could have established legal boundary before 
proceeding with any of its multiple permit ap- 
plications. West’s Ann.Cal.C.C.P. § 1094.5(a, 
e). 

Lechuza Villas West v. California Coastal 
Comin Oe CallRpin2d 99s o0msG@all 
App.4th 218, as modified on denial of 
rehearing, and review denied, certiorari 
denied MONS Crllosa25 Urs s68n 42 
eid: 2dsi3 3. 


Cal.App. 2 Dist. 1985. When the Coastal 
Commission approved coastal homeowners’ ap- 
plication for a permit to construct revetment 
subject to specified conditions, and trial court 
found those conditions to be impermissible, trial 
court properly remanded matter to the Commis- 
sion to issue permit without offending condi- 
tions, and further proceedings by the Commis- 
sion were unnecessary. 

Whaler’s Village Club v. California Coastal 

Com.) 220) Cal. Rptr 2) 1737 CallAppisd 
240, appeal dismissed, certiorari denied 
loyep SWC IC Ye, Ey Was}, MILL, 2X0) 
L.Ed.2d 648. 


Cal.App. 2 Dist. 1969. Where original de- 
termination of zoning administrator is void for 
lack of jurisdiction, the reviewing body may not 
consider merits but take only that action appro- 
priate to annul and set aside the administrative 
action or remand proceedings for further appro- 
priate proceedings to the administrative body 
exercising original jurisdiction. 

Mumaw v. City of Glendale, 76 Cal.Rptr. 

245, 270 Cal.App.2d 454. 


Cal.App. 4 Dist. 1984. County board of su- 
pervisors was to determine, on remand, wheth- 
er proposed low-density, clustered residential 
and commercial development satisfied continui- 
ty requirement for cancellation of long-term 
land conservation contracts restricting develop- 
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ment of rural acreage. West’s Ann.Cal.Gov. 
Code § 51200 et seq. 

Honey Springs Homeowners Assn. v. Board 

of Supervisors, 203 Cal.Rptr. 886, 157 


Cal.App.3d 1122. 


Cal.App. 4 Dist. 1977. Where there was 
nothing in record to bridge gap between evi- 
dence and county board of supervisors’ resolu- 
tion approving amendment to county general 
plan, remand was necessary to permit board to 
make necessary findings to support its resolu- 
tion. West’s Ann.Code Civ.Proc. § 1094.5. 

Mountain Defense League v. Board of Su- 

pervisors, 135 Cal.Rptr. 588, 65 Cal. 
App.3d 723. 


Cal.App. 5 Dist. 1992. Remand would be 
required to obtain more detailed findings of fact 
in support of city council ordinance permitting 
development of land near airport; statutory 
requirement of “specific findings’’ was not met 
by statement that plan complied with the re- 
quirements of code and would minimize noise 
and safety hazards within area around airport. 
West's Ann.Cal.Pub.Util.Code § 21676. 

California Aviation Council v. City of Ceres, 

12 Cal.Rptr.2d 163, 9 Cal.App.4th 1384. 


€727. Effect of decision. 


Library references 
C.J.S. Zoning and Land Planning § 320. 


€728. Further proceedings by local authority. 


Library references 
C.J.S. Zoning and Land Planning § 321. 


C.A.9 (Cal.) 1993. Injunction merely inval- 
idating county's earlier finding of subdivision 
plan’s inconsistency with general plan did not 
enjoin county from finding proposed subdivi- 
sion inconsistent with the general plan. 

Herrington v. County of Sonoma, 12 F.3d 

901. 


729. Costs. 


Library references : 
C.J.S. Zoning and Land Planning § 314. 


Cal.App. 1 Dist. 1985. Citizen taxpayer 
who obtained judgment commanding county 
planning commission and board of supervisors 
to adopt general and use plan for county in 
accordance with judgment was not entitled to 
attorney fee award, where findings and judg- 
ment simply declared duty to comply with clear 
statutory command and citizen did not, prior to 
commencing action, complain or suggest cor- 
rection to concerned county officials with re- 
spect to revised general plan’s shortcomings 
including failure to refer the modifications back 
to the planning commission for a report from 


that body. West’s Ann.Cal.C.C.P. § 1021.5; 
West's Ann.Cal.Gov.Code 8§ 65356, 65356.1. 
Grimsley v. Board of Supervisors, 213 Cal. 
Rptr. 108, 169 Cal.App.3d 960, review 
denied. 


Cal.App. 1 Dist. 1981. | County resident 
who brought suit to invalidate use permit grant- 
ed to allow property owner to construct a ma- 
chinery manufacturing complex on land zoned 
“heavy industrial’ and “scenic highway’’ was 
entitled to attorney fees under section of Code 
of Civil Procedure providing that a “court may 
award attorneys’ fees to a successful party 
against one or more opposing parties in any 
action which has resulted in the enforcement of 
an important right affecting the public interest,” 
as county resident vindicated important rights 
of the people of the county which were ignored 
by the officials charged with enforcing them. 
West's Ann.Code Civ.Proc. § 1021.5. 

Starbird v. County of San Benito, 176 Cal. 

Rptr. 149, 122 Cal.App.3d 657. ~ 


(E) FURTHER REVIEW. 


741. In general. 


Library references 


C.J.S. Zoning and Land Planning §§ 322, 
326, 328. 


Cal.App. 1 Dist. 1981. It is not function of 
appellate court to make city planning decisions, 
at least until record is established. 

City of Monterey v. California Coastal 

Com., 174 Cal.Rptr. 798, 120 Cal.App.3d 
TE 


742. Right of review and parties. 


Library references 


C.J.S. Zoning and Land Planning §§ 322- 
324. 


743. Presentation and reservation below of 
grounds of review. 


Library references 
C.J.S. Zoning and Land Planning § 325. 


Cal.App. 1 Dist. 1991. Neighborhood asso- 
ciation challenging city’s approval of site devel- 
opment permit waived issue of city’s asserted 
failure to make required findings by failing to 
raise issue in trial court; though association 
challenged asserted failure of city to make find- 
ings with respect to California Environmental 
Quality Act exemption, association never raised 
issue of failure to make adequate findings on 
separate approval of site development permit. 
West's Ann.Cal.Pub.Res.Code § 21000 et seq. 

Association for Protection etc. Values v. 

City of Ukiah, 3 Cal.Rptr.2d 488, 2 Cal. 
App.4th 720. 
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Cal.App. 1 Dist. 1965. Where landowner’s 
amended petition alleged that he had exhausted 
his administrative remedies and city’s answer 
was silent on that allegation, issue of exhaustion 
of administrative remedies could not be raised 
for first time on appeal. 

O'Mara v. Council of City of Newark, 48 

Cal.Rptr. 208, 238 Cal.App.2d 836. 


Cal.App. 2 Dist. 2001. Preservation coali- 
tion waived appellate review of its contention 
that city’s creation of cul-de-sac was not an 
implementation of city’s general plan by failing 
to raise such contention before trial court. 

Save the Sunset Strip Coalition v. City of 
West Hollywood, 105 Cal.Rptr.2d 172, 87 
Cal.App.4th 1172, rehearing denied, and 
review filed. 


Cal.App. 2 Dist. 1993. Where plaintiff did 
not raise in trial court issues of adequacy of 
city’s general plan with respect to its housing 
and land use elements but limited its argument 
to circulation element, plaintiff could not raise 
issues for first time in appellate court. 

A Local & Regional Monitor v. City of Los 
Angeles, 20 Cal.Rptr.2d 228, 16 Cal. 
App.4th 630, as modified, and review 
denied. 


Cal.App. 2 Dist. 1969. Where petition to 
have order granting variance set aside alleged 
that each of petitioners was owner of realty 
within area involved, allegation was not denied 
by zoning board, was denied by real party in 
interest only on information and belief and issue 
was never called to trial court's attention, it was 
too late to urge in Court of Appeal for first time 
that petitioners were not shown in record to be 
persons entitled to contest the order, a technical 
issue which could easily have been resolved at 
trial level. 

Hamilton v. Board of Sup’rs of Santa Bar- 

bara County, 75 Cal.Rptr. 106, 269 Cal. 
App.2d 64. 


Cal.App. 3 Dist. 1996. School district 
failed to preserve for appeal claim that even if 
180-day limitations period for actions protest- 
ing imposition of fee on specific development 
and seeking refund of fees paid under protest 
applied, action was still untimely under provi- 
sion’s requirement that action be filed within 
180 days of imposition of fee; developers failed 
to raise matter in trial court. West's Ann.Cal. 
Gov.Code § 66020. 

Western/California, Ltd. v. Dry Creek Joint 

Elementary School Dist., 58 Cal.Rptr.2d 
220, 50 Cal.App.4th 1461. 


Cal.App. 3 Dist. 1996. Court of Appeal 
would decline to affirm superior court's judg- 
ment concerning county board of supervisors’ 
approval of two new towns for possible develop- 
ment for objector’s purported failure to join 


third town which board approved after dispute 
arose where it was not clear how approval of 
third town would preclude Court from granting 
relief in instant case, third town did not attempt 
to join action either in trial court or on appeal, 
and trial court did not address point. 

Koster v, County of San Joaquin, 54 Cal. 

Rptr.2d 565, 47 Cal.App.4th 29, 


744. Record, assignment of errors, and 


briefs. 


Library references 
C.J.S. Zoning and Land Planning § 327. 


Cal.App. 1 Dist. 1986. Under substantial 
evidence standard of review of California Coast- 
al Commission's decision to impose conditions 
upon issuance of coastal development permit, 
inquiry of Court of Appeal, as was true of trial 
court, was limited to record made before Com- 
mission. 

Paoli v. California Coastal Com., 223 Cal. 

Rptr. 792, 178 Cal.App.3d 544, review 
denied. 


745. Scope and extent of review. 


Library references 


C.J.S. Zoning and Land Planning 8§ 329, 
Baik 


745.1. —— In general. 


Cal.App. 1 Dist. 1992. School district’s 
choice of permanent construction as opposed to 
less costly, movable structures was a legislative 
one whose wisdom Court of Appeal could not 
second guess on review of district’s imposition 
of school facilities fees on developers. West's 
Ann.Cal. Const. Art. 13A, § 4; West’s Ann.Cal. 
Gov.Code §§ 50076, 53080, 65995. 

Garrick Development Co. v. Hayward Uni- 

fied School Dist., 4 Cal.Rptr.2d 897, 3 
Cal.App.4th 320, review denied. 


Cal.App. 1 Dist. 1981. Determinations by 
trial court that county had officially and duly 
adopted general plan for physical development 
of county and that challenged elements of plan 
were adequate reyuired court to assess perti- 
nent provisions of plan for compliance with 
statutory requirements but without resort to 
extrinsic evidence; court was thus presented 
with questions of law alone, its resolution of 
them was not binding on the Court of Appeal 
and substantial evidence rule could not be in- 
voked. 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Cal.App. 2 Dist. 1982. Where resident of 
condominium located adjacent to proposed con- 
dominium had not raised any evidence before 
administrative bodies supporting her contention 
that she was denied proper notice as result of 
developer's actions, such contention and evi- 
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dence proffered in support thereof at trial were 
not properly before trial court, and such conten- 
tion was not reviewable on appeal as it did not 
fall within statutory exception, given fact that 
there was no evidence that such contention 
could not have been brought up before any of 
several administrative tribunals. West’s Ann. 
C.C.P. 8§ 1094.5, 1094.5(e). 


Markley v. City Council, 182 Cal.Rptr. 659,. 


131 Cal.App.3d 656. 


Where trial court, in its review of adminis- 
trative proceedings approving proposed condo- 
minium, was governed by substantial evidence 
test rather than independent judgment test, 
Court of Appeal’s appellate review was also 
governed by substantial evidence test. West's 
Ann.Pub.Res.Code § 21168. 

Markley v. City Council, 182 Cal.Rptr. 659, 

131 Cal.App.3d 656. 


Cal.App. 2 Dist. 1975. Record established 
that issue of impact of a pending appeal in other 
litigation involving validity of Los Angeles drill- 
ing district ordinances was raised in the trial 
court so that the issue could properly be raised 
on appeal. West’s Ann.Public Resources Code, 
§ 27400. 

No Oil, Inc. v. Occidental Petroleum Corp., 

123 Cal.Rptr. 589, 50 Cal.App.3d 8. 


Cal.App. 3 Dist. 1985. Question of sub- 
stantial compliance is one of law, so that Court 
of Appeal need not give deference to conclusion 
of trial court in review of county general plan. 
West's Ann.Cal.Gov.Code § 65750 et seq. 

Concerned Citizens of Calaveras County v. 

Board of Supervisors, 212 Cal.Rptr. 273, 
166 Cal.App.3d 90. 


Cal.App. 4 Dist. 1991. Question of wheth- 
er there has been substantial compliance with 
laws related to general plans is one of law, and 
therefore conclusion of trial court regarding 
adequacy of general plan is not entitled to any 
deference. West's Ann.Cal.Gov.Code § 65751. 

Garat v. City of Riverside, 3 Cal.Rptr.2d 

504, 2 Cal.App.4th 259, review denied. 


Cal.App. 4 Dist. 1989. Question of wheth- 
er numerical growth control ordinance substan- 
tially complies with state law is one of law, and 
reviewing court need not give deference to trial 
court’s conclusion. 

Building Industry Assn. v. Superior Court, 
259) CalLRptirms25.0201" CalAnp.ode2ta, 
rehearing denied, modified, and review 
denied. 


Cal.App. 4 Dist. 1989. Review of county 
airport land use plan involved interpretation 
and construction of statutes, purely matters of 
law, and thus Court of Appeal could exercise its 
own independent judgment, unfettered by any 
conclusions reached by trial court, and any 
errors committed by trial court with respect to 


proper standard of review would be cured by 
independent analysis of the issues. 
City of Coachella v. Riverside County Air- 
port Land Use Com., 258 Cal.Rptr. 795, 
210 Cal.App.3d 1277. 


Cal.App. 5 Dist. 1982. Judicial inquiry 
into general plan adopted by board of supervi- 
sors extends to whether general plan substan- 
tially complies with requirements of Govern- 
ment Code and, since such determination is 
matter of law, Court of Appeal need not give 
deference to trial court’s findings. West's Ann. 
Cal.Pub.Res.Code § 21168.5. 

Twain Harte Homeowners Assn. v. County 

of Tuolumne, 188 Cal.Rptr. 233, 138 Cal. 
App.3d 664. 


€=746. —— Matters of discretion. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


<=747. —— Questions of fact; findings. 


Cal. 1958. Findings and conclusions of 
trial court as to reasonableness of a zoning 
ordinance are not binding on an appellate court 
if record shows that question is debatable and 
that there may be a difference of opinion on the 
subject. 

Johnston v. City of Claremont, 323 P.2d 71, 

49 Cal.2d 826. 


Cal.App. 1 Dist. 1993. Court of Appeal 
must examine findings of county board of super- 
visors to determine whether denial of land use 
permit was supported by substantial evidence, 
rather than limiting review to findings made by 
trial court. 

Desmond v. County of Contra Costa, 25 

Cal.Rptr.2d 842, 21 Cal.App.4th 330. 


Cal.App. 1 Dist. 1992. Court of Appeal’s 
review for substantial evidence to support impo- 
sition of school facilities fees by school district 
obliged Court to consider all data considered by 
board of education which was also introduced 
in court below, whether or not it was presented 
at public hearings. West’s Ann.Cal.Gov.Code 
§§ 53080, 65995;  West’s Ann.Cal.C.C.P. 
§ 1085. 

Garrick Development Co. v. Hayward Uni- 

fied School Dist., 4 Cal.Rptr.2d 897, 3 
Cal.App.4th 320, review denied. 


Cal.App. 1 Dist. 1977. Findings and con- 
clusions of trial court as to reasonableness of a 
zoning ordinance are not binding upon an ap- 
pellate court if the record shows that the ques- 
tion is debatable and that there may be a 
difference of opinion on the subject. 

Ensign Bickford.Realty Corp. v. City Coun- 

cil, 137 Cal.Rptr. 304, 68 Cal.App.3d 467. 


Cal.App. 1 Dist. 1976. Superior court's 
finding that no substantial evidence supported 
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city council’s determination that proposed de- 
velopment conformed with city’s general plan 
was not binding on Court of Appeal, especially 
where the superior court improperly considered 
evidence which had not been before the council. 
West's Ann.Gov.Code, §§ 66473.5, 66474. 
McMillan v. American Gen. Fin. Corp., 131 
Cal.Rptr. 462, 60 Cal.App.3d 175. 


Cal.App. 1 Dist. 1966. Since trial court 
was not exercising de novo powers in a man- 
date proceeding to review decision of Board of 
Permit Appeals of the City and County of San 
Francisco its findings of fact were unnecessary, 
and District Court of Appeal in determining 
propriety of trial court’s judgment was required 
to look to the findings of the Board alone. 

Cow Hollow Imp. Club v. DiBene, 53 Cal. 

Rptr. 610, 245 Cal.App.2d 160. 


Cal.App. 2 Dist. 1980. Sole issue on re- 
view of zoning ordinance is whether or not 
there is any reasonable basis to support legisla- 
tive determination of governing body and appel- 
late court is not bound by findings of trial court 
if record shows that question is debatable. 

Toso v. City of Santa Barbara, 162 Cal. 
Rptr. 210, 101 Cal.App.3d 934, certiorari 
denied 101 S.Ct. 271, 449 U.S. 901, 66 
L.Ed.2d 131. 


In zoning cases, findings of trial court that 
property is suitable only for certain purposes 
are not controlling and appellate court will 
reverse where lower court substitutes its judg- 
ment for that of local legislative body. 

Toso v. City of Santa Barbara, 162 Cal. 
Rptr. 210, 101 Cal.App.3d 934, certiorari 
denied 101 S.Ct. 271, 449 U.S. 901, 66 
L.Ed.2d 131. 


Cal.App. 2 Dist. 1958. If the facts show 
that the reasonableness of a zoning ordinance is 
fairly debatable, the courts may not disturb the 
legislative determination, and the findings and 
conclusions of the trial court as to the reason- 
ableness of the ordinance are not binding on an 
appellate court. 

Kissinger v. City of Los Angeles, 327 P.2d 

10, 161 Cal.App.2d 454. 


748. —— Harmless error. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


749. Determination and disposition. 


Library references 
C.J.S. Zoning and Land Planning § 333. 


Cal.App. 1 Dist. 1986. Court of Appeal’s 
determination that proposed development pro- 
ject violated zoning ordinance and that County 
Board of Supervisors’ findings failed to support 
approval of project required that developer and 
responsible reviewing agency to start afresh, 


either with new examination of existing project 
proposal, or else with entirely new project. 
West's Ann.Cal.Pub.Res.Code § 21000 et seq.; 
West's Ann.Cal.Gov.Code §8§ 65850, 65860, 
65906; West's Ann.Cal,C.C.P. § 1094.5. 
Orinda Assn v. Board of Supervisors, 227 
Cal.Rptr. 688, 182 Cal.App.3d 1145, 


Cal.App. 1 Dist. 1981. Paragraph of judg- 
ment enjoining county from approving propos- 
als for adopting or changing zoning until it had 
adopted valid general plan for physical develop- 
ment of county was deleted where petitioners 
effectively abandoned pursuit of such relief at 
hearing regarding validity of county’s plan. 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Where other provisions of injunction would 
accomplish same purpose sought by paragraph 
seeking to suspend approval by operation of law 
of subdivision application to county board of 
supervisors pending adoption of valid general 
plan for physical development of county, such 
paragraph was superfluous, and would be delet- 
ed. West's Ann.Gov.Code, 8§ 65956, 66452.4, 
66452.5, 66458. 

Camp v. Board of Supervisors, 176 Cal. 

Rptr. 620, 123 Cal.App.3d 334. 


Cal.App. 2 Dist. 1998. Remand to trial 
court was not required in administrative man- 
damus proceeding brought by property owner 
whose conditional use permit for operation of 
tennis ranch had been revoked by county; al- 
though trial improperly applied substantial evi- 
dence standard of review rather than using its 
independent judgment, its finding that owner 
had made no claim or offered any proof that it 
had ever used property with primary goal of 
operating tennis ranch indicated it would also 
have denied mandamus petition using indepen- 
dent judgment standard of review. West’s Ann. 
Cal C.C ORAS l094:S. 

Malibu Mountains Recreation, Inc. v. Coun- 

ty of Los Angeles, 79 Cal.Rptr.2d 25, 67 
Cal.App.4th 359, review denied. 


Cal.App. 2 Dist. 1983. Though transcript 
of hearing before city council reflected remarks 
of individual councilmen, neither such remarks 
nor motion adopting final allotment awards 
under residential growth control ordinance was 
sufficient to constitute adequate findings, and 
trial court upon remand was to review entire 
administrative record to determine whether de- 
cision was supported by adequate findings. 

Pacifica Corp. v. City of Camarillo, 196 

Cal.Rptr. 670, 149 Cal.App.3d 168. 


Where trial court erroneously concluded 
that decision of city council in making allot- 
ments under residential growth control ordi- 
nance was legislative and thus applied incorrect 
standard of judicial review and failed to consid- 
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er entire admimistraiive record, if was appropri 
ate to return case to trial court with directions. 
West's Ann Cal C_C_P. § 10945. 
Pacifica Corp. v- City of Camarillo, 196 
Cal Rptr. 670, 149 Cal App 3d 168. 


Cal App. 2 Dist. 1969. Where question of 
zoning administrator's jurisdiction to make de- 
termination regarding zoning application be- 


yond 60 days after filmg was not raised mm 


proceeding to set aside and vacate city council's 
affirmance of board of zoning adjustment’s ap- 
proval of zoning administrator's grant of condi- 
tional use permit until review stage m the supe- 
rior court, the municipal agencies did not have 
occasion io pass upon the issue; therefore, case 
would be referred back to municipal agencies 
for their determination of that issue. 

Mumaw v. City of Glendale, 76 Cal Rptr. 

245, 270 Cal App.2d 454. 


Cal.App. 4 Dist. 1999. Summary denial by 
Court of Appeal of writ petition filed by appli- 
cant for permit to operate adult business, after 
trial court denied applicani’s request for prelim- 
inary injunction, did noi preclude applicant 
from subsequently raising argument on appeal 
that city un¢onstitutionally denied his permit 
application; Court of Appeal had never passed 
on the meriis of applicani’s arguments, and 
applicant had a righi io an appeal! from the final 
judgment and io receive a writien staiemeni of 
reasons for Court of Appeal's decision. 

Gammoh vy. City of Anaheim, 86 Cal. 
Rpir.2d 194, 73 CaLApp.4th 186, as mod- 
ified on denial of rehearing, and review 
denied. 


Cal. App. 5 Dist. 1982. Where environmen- 
tal impact report for county general plan was in 
large part upheld on judicial review, but was 
disapproved in some aspects, it was appropriate 
to remand case to trial court to allow it to 
exercise its discretion to make attorneys’ fee 
award decision. West's Ann.Cal.C.C.P. 
§ 1021.5. 

Twain Harte Homeowners Assn. v. County 

of Tuolumne, 188 Cal.Rptr. 233, 138 Cal. 
App.3d 664. 


XI. ENFORCEMENT OF REGULATIONS. 


(A) IN GENERAL. 
<=761. Power and Duty to enforce. 


Library references 
C.J.S. Zoning and Land Planning § 334. 


Cal.App. 1 Dist. 1977. Since matter was 
before the Court of Appeal as result of sustain- 
ing of a demurrer to complaint filed by city 
seeking to enforce condition contained in vari- 
ance granted by it, validity of condition and 
possibility that defendant property owners 


waived right to assert any invalidity of condition 
would not be considered. 
City of Santa Clara v. Paris, 142 Cal-Rptr. 
318, 76 Cal App.3d 338. 


Cal_App. 2 Dist. 1984. Action by owner of 
transmission business, relocated due to zoning 
restrictions, seeking enforcement of zoning or- 
dinance specifically excluding transmission in- 
stallation in a C-2 zone against a second 
transmission business which had received an 
erroneously approved zone clearance was 
moot, where city council, pending appeal of 
the action, had amended the ordinance to spe- 
cifically authorize transmission and radiator 
repair as a related use in a C-2 zone and new 
transmission business had only to apply for a 
special use permit to legally operate within the 
C-2 zone. West's Ann.Cal-Gov.Code § 65906. 

Riggs v. City of Oxnard, 201 Cal-Rptr. 291, 

154 Cal App.3d 526. 


It is not the function of the Court of Appeal 
to challenge a municipality's policy and wisdom 
in selecting method by which municipality 
would enforce a zoning ordinance. 

Riggs v. City of Oxnard, 201 Cal.Rptr. 291, 

154 Cal App.3d 526. 


Cal.App. 3 Dist. 1970. Under statute, city 
retained its right to enforce its local zoning and 
land use regulations with respect to mobile 
home parks even though it had not assumed 
responsibility for enforcement of the Mobile- 
home Parks Act and, therefore, city council's 
jurisdiction over city planning commission's 
grant of a special use permit allowing establish- 
ment of mobile home park was not limited to a 
determination of whether the use complied with 
the zoning ordinance. West’s Ann.Health & 
Safety Code, §§ 18200 et seq., 18207, 18300. 

Lagrutta v. City Council, 96 Cal.Rptr. 627, 

9 Cal_App.3d 890. 


Cal.App. 4 Dist. 1997. Coastal Act does 
not deprive local governments from exercising 
their statutory power to enforce urgency interim 
land use ordinances nor require prior review 
and approval of such ordinances by Coastal 
Commission, provided that ordinances are not 
in conflict with Coastal Act; certification by 
Coastal Commission is required only for amend- 
ments of local coastal program (LCP) authoriz- 
ing use other than that designated as permitted 
use in LCP. West's Ann.Cal.Gov.Code § 65858; 
West's Ann.Cal.Pub.Res.Code §§ 30005, 30514. 

Conway v. City of Imperial Beach, 60 Cal. 

Rptr.2d 402, 52 Cal.App.4th 78. 


Law Rev. 1965. Contract zoning: Enforc- 
ing the restrictive agreements. 
12 U.C.L.A.Law R. 897, 907. 
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©762. Defenses to enforcement. 
Library references 


C.J.S. Zoning and Land Planning §§ 33, 
334, 342. 


Bkrtcy.S.D.Cal. 1981. Because grading 
and landscaping plans were integral part of the 
vested rights of developer to construct subdivi- 
sion and city had made very discretionary ap- 
proval necessary to issuance of necessary grad- 
ing permits, city was estopped from denying 
their issuance upon posting of a sufficient grad- 
ing bond. 

San Clemente Estates v. City of San Clem- 

ente, 12 B.R. 209. 


Cal. 1996. County lacks power to waive or 
consent to violation of zoning law. 

Hansen Brothers Enterprises, Inc. v. Board 

of Supervisors, 907 P.2d 1324, 48 Cal. 


Rptr.2d 778, 12 Cal.4th 533, rehearing 
denied. 
Cal. 1991. When use of a parcel violates 


applicable zoning rules, the responsible agency 
may obtain abatement, that is, removal of the 
violation and restoration of legal use, even 
when substantial expense is involved. 
IT Corp. v. Solano County Bd. of Supervi- 
sors, 820 P.2d 1023, 2 Cal.Rptr.2d 513, 1 
Cal.4th 81. 


Cal. 1976. Neither existence of particular 
zoning nor work undertaken pursuant to gov- 
ernmental approvals preparatory to construc- 
tion of buildings can form basis of vested right 
to build structure which does not comply with 
laws applicable at time building permit is is- 
sued; by zoning property or issuing approvals 
for work preliminary to construction, govern- 
ment makes no representation to landowner 
that he will be exempt from zoning in effect at 
subsequent time he applies for building permit 
or that he may construct particular structures 
on the property, and thus government cannot be 
estopped to enforce laws in effect when permit 
is issued. 

Avco Community Developers, Inc. v. South 
Coast Regional Com., 553 P.2d 546, 132 
Cal.Rptr. 386, 17 Cal.3d 785, appeal dis- 
missed, certiorari denied 97 S.Ct. 1089, 
429 U.S. 1083, 51 L.Ed.2d 529. 


Even upon dubious assumption that breach 
agreement entered into between county and 
subdivision developer and approved by state 
constituted promise by government that zoning 
laws thereafter enacted would not be applicable 
to tract in developer’s subdivision, such agree- 
ment would be invalid and unenforceable as 
contrary to public policy and government there- 
fore would not be estopped to enforce subse- 
quently effective provisions of California Coastal 
Zone Conservation Act of 1972 requiring that 
permit be obtained before further development 


within Coastal Zone. West’s Ann.Public Re- 
sources Code, §§ 27000 et seq., 27104, 27400, 
27404. 

Avco Community Developers, Inc. v, South 
Coast Regional Com., 553 P.2d 546, 132 
Cal.Rptr. 386, 17 Cal.3d 785, appeal dis- 
missed, certiorari denied 97 S.Ct. 1089, 
429 U.S. 1083, 51 L.Ed.2d 529. 


Cal.App. 1 Dist. 1991. In applying doc- 
trine of equitable estoppel against government 
with respect to zoning laws and permits, court 
balances individual’s interest against interest of 
public and community in preserving community 
patterns established by zoning laws. 

County of Sonoma v. Rex, 282 Cal.Rptr. 

796, 231 Cal.App.3d 1289. 


County was not estopped from continuing 
with abatement proceedings against the opera- 
tors of bed and breakfast inn which was in 
violauon of county zoning ordinances absent 
any showing that, prior to the passage of the 
new ordinance, the operators did not know that 
an inn could not be operated in their zoning 
area; operator’s purported reliance on assur- 
ances of other owners or unnamed planning 
department employees that permits were unnec- 
essary was unreasonable. 

County of Sonoma v. Rex, 282 Cal.Rptr. 

796, 231 Cal.App.3d 1289. 


Community interest in preserving primary 
agricultural zoning in area outweighed any indi- 
vidual interest of operators of bed and breakfast 
in establishing business, particularly where op- 
erators were not barred from seeking issuance 
of use permit to operate business, and, thus, 
county was not estopped from continuing abate- 
ment proceedings against operators. 

County of Sonoma v. Rex, 282 Cal.Rptr. 

796, 231 Cal.App.3d 1289. 


Cal.App. 1 Dist. 1990. City’s alleged prom- 
ise to forego application of zoning and/or build- 
ing code requirements would be invalid and 
unenforceable as contrary to public policy. 

Smith v, City and County of San Francisco, 

275 Cal.Rptr. 17, 225 Cal.App.3d 38. 


Cal.App. 1 Dist. 1981. Discriminatory con- 
duct by land use agencies may engender estop- 
pel independently of developer’s acquisition of 
vested right. 

Court House Plaza Co. v. City of Palo Alto, 

(73 CalRptr, 160, 117 CalAppi3d 3871; 
appeal dismissed, certiorari denied 102 
S.Ct. 623, 454 U.S. 1074, 70 L.Ed.2d 607. 


There was substantial evidence to support 
finding of trial court that there was no conspira- 
cy among city staff and officials to delay and 
thwart developer's construction project as 
would estop city from denying developer use 
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and building permits and extension of time to 
complete its buildings. 

Court House Plaza Co. v. City of Palo Alto, 

N73 Cralleeoine, ent, Wily Calliope, ciel 17/11, 

appeal dismissed, certiorari denied 102 

S.Ct. 623, 454 U.S. 1074, 70 L.Ed.2d 607. 


Cal.App. 1 Dist. 1977. City’s right to bring 
action to enforce condition of variance granted 
by city depended upon violation of its zoning 
scheme, not upon residency or nonresidency of 
those parties benefited, nor whether property 
outside city received a benefit, and accordingly, 
fact that owners of neighboring property outside 
city who were also named as defendants, as 
individually benefited owners, were not resi- 
dents of city could not preclude city’s action to 
enforce condition of variance, in light of its 
obligation to consider neighboring owners in its 
zoning decision. 

City of Santa Clara v. Paris, 142 Cal.Rptr. 

818, 76 Cal.App.3d 338. 


Deletion from second amended complaint, 
which was filed by city against property owners 
who had been granted variance by city and 
additionally against owners of nearby property 
outside city to enforce violation of condition of 
variance, of statements contained in original 
complaint to effect that action was instituted to 
obtain declaration of rights of defendant resi- 
dential owners to continue to use disputed strip 
of land was not deletion of a relevant fact, but 
of a statement of a purpose for which action 
was brought, and that change in stated purpose 
was not fatal, on alleged theory that city was 
not suing in its own right, but on behalf of 
property owners whose property was not within 
city limits, and that a fact once alleged could 
not be withdrawn without explanation. 

City of Santa Clara v. Paris, 142 Cal.Rptr. 

818, 76 Cal.App.3d 338. 


Cal.App. 1 Dist. 1976. Where owner of 
property, in good-faith reliance upon govern- 
mental representation that construction is fully 
approved, has suffered substantial detriment by 
proceeding with development, government is 
estopped from prohibiting project by subse- 
quent change in law. 

Patterson v. Central Coast Regional Com., 

130 Cal.Rptr. 169, 58 Cal.App.3d 833. 


Cal.App. 1 Dist. 1974. Even though own- 
ers of nonconforming use did not attack order 
of board of supervisors terminating their use 
nor the decision of the planning commission to 
recommend termination, they were not barred 
from asserting defense that the ordinance under 
which their use had been ordered terminated 
was unconstitutionally vague in prosecution, 
commenced more than six months after order of 
termination, to abate the use as a public nui- 
sance, by statute requiring that any action of 
zoning administrator or appeals board must be 


attacked within 180 days. West’s Ann.Gov. 
Code, 8§ 65901, 65903, 65907. 
People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 


App.3d 590. 


Cal.App. 1 Dist. 1962. Where defendants 
knew that their apartment use violated zone for 
single family dwellings and that final decision 
on rezoning rested with planning commission, 
facts that director of planning told them that the 
property would be rezoned and that they then 
spent large sums in improving the property did 
not estop city from enforcing ordinance. 

City and County of San Francisco v. Bur- 

ton, 20 Cal.Rptr. 378, 201 Cal.App.2d 
749. 


A city may be estopped from enforcing a 
zoning ordinance when it has acted affirmative- 
ly, the property owner has relied upon such 
action, and the city then attempts to change its 
position. 

City and County of San Francisco v. Bur- 

ton, 20 Cal.Rptr. 378, 201 Cal.App.2d 
749. 


Cal.App. 1 Dist. 1961. Mere failure to en- 
force zoning ordinance did not authorize viola- 
tion of ordinance. 

Town of Atherton v. Templeton, 17 Cal. 

Rptr. 680, 198 Cal.App.2d 146. 


Cal.App. 2 Dist. 1992. Public entity may 
be estopped from enforcing zoning ordinance, 
but only in most extraordinary case where injus- 
tice is great and precedent set by the estoppel is 
narrow. 

Smith v. County of Santa Barbara, 9 Cal. 

Rptr.2d 120, 7 Cal.App.4th 770. 


Cal.App. 2 Dist. 1954. Fact that some per- 
sons are permitted to violate a zoning regula- 
tion does not preclude enforcement of the regu- 
lation against others. 

City of Los Angeles v. Gage, 274 P.2d 34, 

127 Cal.App.2d 442. 


Cal.App. 4 Dist. 1995. City was not equita- 
bly estopped from applying residential growth 
control ordinance to developer's project, despite 
claim that city officials made implied promises 
that developer’s proposed use would not be 
prohibited and that developer constructed im- 
provements on property; developer could not 
have reasonably relied on such promises in light 
of express statement in planning commission 
resolution that development rights would be 
subject to further hearing. 

Del Oro Hills v. City of Oceanside, 37 
Cal.Rptr.2d 677, 31 Cal.App.4th 1060, 
review denied, certiorari denied 116 S.Ct. 
86, SG Wi se823) 1338 ad2d43) 


Cal.App. 4 Dist. 1987. Under the ‘‘vested 
rights doctrine,” a property owner acquires a 
vested right to continue a use actually instituted 
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notwithstanding an intervening change in the 
law that would otherwise preclude it; or, simi- 
larly, the owner acquires a vested right to the 
use if the government represents that use is 
legal, and the owner, in reliance thereon, mate- 
rially changes position. 
San Marcos Mobilehome Park Owners’ 
Assn. v. City of San Marcos, 238 Cal.Rptr. 
290, 192 Cal.App.3d 1492, review denied. 


Cal.App. 4 Dist. 1986. Homeowners’ asso- 
ciation’s failure to timely appeal issuance of 
conditional use permit or to seek court review 
of issuance of permit did not bar action to 
enforce conditional use permit which allegedly 
restricted height of trees growing on landown- 
ers’ property and obstructing homeowners’ 
view. 

Pacifica Homeowners’ Assn. v. Wesley 

Palms Retirement Community, 224 Cal. 
Rptr. 380, 178 Cal.App.3d 1147. 


Cal.App. 4 Dist. 1980. Pursuant to equita- 
ble principles of estoppel, landowner acquired 
vested right to construct building, where con- 
duct of government amounted to representation 
that such construction was fully approved and 
legal, and in reliance on such representation 
owner materially changed position, and once 
such right had vested in such sense its impair- 
ment or destruction could not transgress consti- 
tutional principles, and where this property 
right, a constitutionally rooted right, was in 
issue before coast regional commission, the “‘in- 
dependent judgment” review standard, rather 
than the “‘substantial evidence” test, was man- 
dated in superior court. West's Ann.Public Re- 
sources Code, § 30608. 

Stanson v. San Diego Coast Regional Com., 

161 Cal.Rptr. 392, 101 Cal.App.3d 38. 


Cal.App. 4 Dist. 1962. Municipality's fail- 
ure to protest issuance of state liquor license for 
premises where its use would violate zoning 
ordinance did not constitute ‘‘rare and unusual 
circumstances” necessary for application of es- 
toppel against municipality. West's Ann.Bus. & 
Prof.Code, §§ 23790, 23791. 

Jon-Mar Co. v. City of Anaheim, 20 Cal. 

Rptr. 350, 201 Cal.App.2d 832. 


Cal.App. 5 Dist. 1974. Only in rare and 
unusual circumstances will doctrine of estoppel 
be invoked against a public agency to prevent 
enforcement of a zoning ordinance. 

People v. County of Kern, 115 Cal.Rptr. 67, 

39 Cal.App.3d 830. 


763. Mode of enforcement in general. 


Library references 
C.J.S. Zoning and Land Planning §§ 334- 
336. 


Cal. 1991. When use of a parcel violates 
applicable zoning rules, the responsible agency 


may obtain abatement, that is, removal of the 
violation and restoration of legal use, even 
when substantial expense is involved. 
IT Corp. v. Solano County Bd. of Supervi- 
sors, 820 P.2d 1023, 2 Cal.Rptr.2d 513, 1 
Cal.4th 81. 


A responsible agency's ability to obtain 
abatement of a use of a parcel in violation of 
applicable zoning rules does not depend on a 
finding that the zoning violation constitutes a 
“nuisance per se.”’ 

IT Corp. v. Solano County Bd. of Supervi- 

sors, 820 P.2d 1023, 2 Cal.Rptr.2d 513, 1 
Cal.4th 81. 


Cal.App. 2 Dist. 1998. State coastal com- 
mission's act of bringing motion to enforce 
stipulated judgment with landowner, regarding 
work performed by landowner without required 
permits and restoration ordered by commission, 
did not violate notice provisions of stipulated 
judgment, although landowner had restoration 
application pending when motion was brought, 
where parties had engaged in years of corre- 
spondence regarding restoration application, 
commission repeatedly informed landowner 
that he was in violation of judgment during that 
time, and pending application was incomplete. 

California Coastal Com. v. Tahmassebi, 81 

Cal.Rptr.2d 321, 69 Cal.App.4th 255. 


Law Rev. 1966. 
forming uses. 
14 U.C.L.A.Law R. 354. 


Elimination of noncon- 


764. Rights and remedies of individuals. 


Library references 


C.J.S. Zoning and Land Planning §8§ 334, 
335; 


Cal. 1972. A private person who suffers 
identifiable harm by reason of a violation of a 
municipal zoning law may sue the violator for 
compensatory damages and may also seek in- 
junctive relief when applicable. 

Nestle v. City of Santa Monica, 496 P.2d 

480, 101 Cal.Rptr. 568, 6 Cal.3d 920. 


Under proper circumstances, an action may 
be maintained against a municipal body for 
violating zoning ordinances of a neighboring 
municipality. 

Nestle v. City of Santa Monica, 496 P.2d 

480, 101 Cal.Rptr. 568, 6 Cal.3d 920. 


Cal. 1970. Subdivision Map Act requiring 
subdivider of land divided into five or more 
parcels for purpose of sale or lease to file, 
secure approval of, and record subdivision map 
is designed to restrict activities of subdivider 
and applies only to affirmative act of selling or 
offering for sale and not to purchase and does 
not require innocent purchaser to suffer for 
violation by his grantor of which he has neither 


For legislative history of cited statutes, see West's Annotated California Codes 


S764 ZONING & PLANNING 


44A Cal D 2d—866 


For later cases see same Topic and Key Number in Pocket Part 


knowledge nor means of discovery. West's 
Ann.Bus. & Prof.Code, §§ 11508, 11535, 11538, 
11541, 11550 et seq. 
Keizer v. Adams, 471 P.2d 983, 88 Cal.Rptr. 
183, 2 Cal.3d 976. 


Cal.App. 1 Dist. 1976. Requirement on 
subdivision map that lots not be split until such 
time as public sewers were available was en- 
forceable against subsequent purchasers of sub- 
division lot even though restriction had not 
been inserted in their deed. West's Ann.Bus. & 
Prof.Code, § 11500 et seq.; West's Ann.Gov. 
Code, § 66410 et seq.; West’s Ann.Const. art. 
Nil) 33 7h. 

Scrogings v. Kovatch, 134 Cal.Rptr. 217, 64 

Cal.App.3d 54. 


Subdivision Map Act does not require inno- 
cent purchaser to suffer for violation by his 
grantor, but criminal sanctions may be imposed 
against subdivider and county or municipality 
may seek other legal, equitable or summary 
remedies against subdivider. West's Ann.Bus. 
& Prof.Code, §§ 11538, 11540-11542. 

Scrogings v. Kovatch, 134 Cal.Rptr. 217, 64 

Cal.App.3d 54. 


Cal.App. 1 Dist. 1976. Where attempt by 
property owners to enforce government code 
section which requires that zoning ordinances 
and general plans be consistent as of January 1, 
1974, could not have been successful when 
conditional use permit to construct 102 units of 
housing for the elderly was issued in 1972, 
action to enforce requirement which was not 
filed until two years after issuance of permit 
was not barred by provision of government code 
which requires that action attacking decision to 
grant such permit be brought within 180 days. 
West's Ann.Gov.Code, 8§ 65860, 65907. 

Hawkins v. County of Marin, 126 Cal.Rptr. 

754, 54 Cal.App.3d 586. 


Cal.App. 1 Dist. 1974. Where owners of 
nonconforming auto-wrecking yard operation 
had made no investments in any permanent 
improvements on their property, failed to pres- 
ent any evidence of costs involved in moving 
their operation, could move their operations 
within 18 months, knew for a period of ten 
years that their use was nonconforming, and 
could obtain a use permit for other usable land 
within four months, order to relocate within 18 
months was not unreasonable. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Cal.App. 1 Dist. 1958. Even if adjoining 
property owner constructed her building within 
setback lines required by ordinance, plaintiff 
had no right to go on adjoining property own- 
er’s land to repair his building or for any other 
purpose and he had no cause of action against 
adjoining property owner for allegedly building 


so close to plaintiff's property as to render it 
physically impossible for plaintiff to repair his 
building. 
Taliaferro v. Salyer, 328 P.2d 799, 162 
Cal.App.2d 685. 


Cal.App. 1 Dist. 1954. For individual to be 
entitled to bring action for violation of zoning 
or building ordinance he must show peculiar 
damage to himself different from that suffered 
by property owners generally. 

Taliaferro v. Wampler, 273 P.2d 829, 127 

Cal.App.2d 306. 


Cal.App. 2 Dist. 1970. Complaint alleging 
on information and belief that approval by city 
of defendant’s shopping center plans included 
requirement ‘‘that reasonably attractive screen- 
ing fence and landscaping including trees that 
would serve as a screen for plaintiffs’ property, 
be established by defendants at the rear of said 
shopping center and in close proximity to plain- 
tiffs’ property’’ was defective for failing to set 
forth with specificity from public records pre- 
cisely what defendants were required to do. 

Polin v. Chung Cho, 87 Cal.Rptr. 591, 8 

Cal.App.3d 673. 


Cal.App. 2 Dist. 1957. An ordinance could 
not deny property owners the full use of their 
property on the ground that the subdivision 
involved had been subdivided illegally and sur- 
reptitiously, where the property owners did not 
participate in the alleged illegal subdivision and 
there being no authority to deprive an innocent 
third party of the use of his property because he 
buys into an illegally subdivided tract. West's 
Ann.Bus. & Prof.Code, §8§ 11541, 11542. 

Munns v. Stenman, 314 P.2d 67, 152 Cal. 

App.2d 543. 


Cal.App. 4 Dist. 1977. Legislative purpose 
in enacting Subdivision Map Act was to protect 
individual transferees as well as the public at 
large. Bus. & Prof.Code, § 11500 et seq., 
St.1943, p. 865; West's Ann.Gov.Code, § 66410 
et seq. 

Bright v. Board of Supervisors, 135 Cal. 

Rptr. 758, 66 Cal.App.3d 191. 


Cal.App. 6 Dist. 1988. No cause of action 
arises under statutory section expressing legisla- 
tive intent that land use decisions be made with 
full knowledge of their economic and fiscal 


implications. West's Ann.Cal.Gov.Code 
§ 65030.2. 

Towards Responsibility In Planning v. City 

Council, 246 Cal.Rptr. 317, 200 Cal. 


App.3d 671, review denied. 


Law Rev. 1962. Regulation of installment 
land sale contracts: purchaser's rights against 
assignee to whom vendor-subdivider has as- 
signed contract. 

9 U.C.L.A.Law R. 608, 638. 
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(B) INJUNCTION AGAINST VIOLATION. 


771. In general. 


Library references 


C.J.S. Zoning and Land Planning §§ 337, 
3517252, 354. 


Cal.App. 1 Dist. 1974. A municipal corpo- 
ration has the right to seek enforcement of its 
zoning ordinances by seeking injunctions. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Error of trial court in applying substantial 
evidence rule to review evidence in support of 
amortization period provided by board of super- 
visors for termination of nonconforming use in 
action to abate the nonconforming use as a 
nuisance did not constitute reversible error as 
there was no evidence tending to show that the 
amortization period was in any way unreason- 
able. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Cal.App. 2 Dist. 1963. Where city plan- 
ning commission and city counsel had allowed 
an application for a variance from zoning ordi- 
nance parking requirements to be withdrawn on 
theory that building changes required no vari- 
ance, proper remedy of individual who felt that 
use of land violated zoning ordinance and af- 
fected his property to a greater degree than the 
public generally was an action for injunction 
against the operation and maintenance com- 
plained of rather than an administrative manda- 
mus action. West’s Ann.Code Civ.Proc. §§ 581, 
subd. 1, 1094.5. 

Prip v. City of Santa Barbara, 29 Cal.Rptr. 

558, 214 Cal.App.2d 626. 


Cal.App. 5 Dist. 1983. County could in- 
voke lack of notice to its citizens in order to 
enjoin construction of building as exceeding 
variance granted. West's Ann.Cal.Gov.Code 
§§ 14, 65901, 65905; U.S.C.A. Const.Amends. 
5, 14. 

Drum v. Fresno County Dept. of Public 

Works, 192 Cal.Rptr. 782, 144 Cal.App.3d 
Role 


772. Availability of other remedies. 


Library references 
C.J.S. Zoning and Land Planning § 338. 


Cal.App. 2 Dist. 1984. City had discretion- 
ary power, in enforcing zoning ordinance pro- 
hibiting transmission installation in a C-2 zone, 
to seek alternative remedies of an amendment 
to the ordinance or a termination of the prohib- 
ited land use by operators of transmission busi- 
ness within a reasonable time; it was not under 


a duty to issue a criminal citation or enjoin the 
continued use of the property. 
Riggs v. City of Oxnard, 201 Cal.Rptr. 291, 
154 Cal.App.3d 526. 


Source of city’s discretionary power to de- 
termine method whereby it would enforce a 
zoning ordinance is three fold: plain meaning 
of the statute establishes that city may use 
discretion in enforcement, police power that 
gives the municipality authority to establish 
zoning ordinances in the first place also allows 
the municipality to change that zoning, and 
where the city may be estopped from enforce- 
ment of a zoning ordinance, or faces an action 
for damages, it is required to exercise discre- 
tion. 

Riggs v. City of Oxnard, 201 Cal.Rptr. 291, 

154 Cal.App.3d 526. 


Cal.App. 2 Dist. 1948. Fact that zoning or- 
dinances provided a penalty for violation did 
not preclude city from obtaining judgment en- 
joining violation of ordinances and directing 
removal of additions and alterations to structure 
which violated ordinances. 

Donovan v. City of Santa Monica, 199 P.2d 

51, 88 Cal.App.2d 386. 


773. Subjects of injunctive relief. 


Library references 


C.J.S. Zoning and Land Planning §8§ 339, 
340. 


773.1. —— In general. 


C.A.9 (Cal.) 1999. Requested preliminary 
injunction against enforcement of urgency zon- 
ing ordinance precluding methadone clinic 
within 500 feet of residential area was not 
subject to heightened standard of proof under 
which clinic operator would be required to 
show a substantial likelihood of success, on 
theory a preliminary injunction would effective- 
ly amount to a permanent injunction, since 
relief sought was a prohibitory injunction that 
would merely preserve the status quo, and since 
city could undo the effects of the preliminary 
injunction if it prevailed on the merits, by re- 
quiring operator to cease using the site as a’ 
methadone clinic. 

Bay Area Addiction Research and Treat- 

ment, Inc. v. City of Antioch, 179 F.3d 
T2535 


Cal.App. 1 Dist. 1980. City approval of 
proposed subdivision, construction of public im- 
provements, and private sale of subdivided lots 
may be enjoined for lack of consistency of 
subdivision map with the general plan. West's 
Ann.Gov.Code, §§ 65302, 66473.5. 

Friends of ‘B’ Street v. City of Hayward, 

165 Cal.Rptr. 514, 106 Cal.App.3d 988. 
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Cal.App. 1 Dist. 1977. City could bring ac- 
tion to enjoin or otherwise abate violation of 
condition of variance granted by city. 

City of Santa Clara v. Paris, 142 Cal.Rptr. 

818, 76 Cal.App.3d 338. 


Cal.App. 1 Dist. 1970. Injunction could is- 
sue to restrain division of lands prohibited by 
law, but city could not have conveyances set 
aside or change recorded title to land; in addi- 
tion, on proper proof, prohibitory injunction 
could issue to prevent further conveyance of all 
but entire parcel of land until owners complied 
with applicable regulatory measures. 

City of Tiburon v. Northwestern Pac. R. 

Co., 84 Cal.Rptr. 469, 4 Cal.App.3d 160. 


Cal.App. 2 Dist. 1997. Permanent injunc- 
tion ordering vendor to rescind sales to third— 
party purchasers of lots subdivided from larger 
lots in violation of restrictions contained in 
coastal development permits was not unconsti- 
tutional forfeiture, since remedy was not intend- 
ed to punish or criminalize parties, but rather 
was civil remedy, intended to protect public’s 
interest in state coastal areas by preventing 
violations of Coastal Act. West’s Ann.Cal.Pub. 
Res.Code §§ 30001, 30001.5, 30803. 

Ojavan Investors, Inc. v. California Coastal 

Com., 62 Cal.Rptr.2d 803, 54 Cal.App.4th 
373, review denied, certiorari denied 118 
‘Si Ciao Olam 22a Sa Osopm ls Oleicde2 a 
489, rehearing denied 118 S.Ct. 901, 522 
U.S. 1099, 139 L.Ed.2d 886. 


Architectural and structural de- 
signs. 


774. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


€=775. —— Particular uses. 


Cal.App. 1 Dist. 1980. In action brought 
by citizens’ group challenging city’s proposed 
street improvement project, trial court was au- 
thorized to grant injunctive relief on the basis of 
inconsistency of the proposed street project 
with city’s general plan and on the basis of the 
lack of a noise element in city’s general plan 
with which the street project was to be consis- 
tent. West's Ann.Gov.Code, § 65302. 

Friends of ‘B‘ Street v. City of Hayward, 

165 Cal.Rptr. 514, 106 Cal.App.3d 988. 


Cal.App. 3 Dist. 1985. Attorney, whose 
residential use of house was so disproportionate 
to its commercial use as a law office, was not 
residing on the premises within meaning of 
county zoning ordinance limiting use of home 
for home occupation; accordingly, trial court 


should have enjoined attorney from use of the 
premises. 
County of Butte v. Bach, 218 Cal.Rptr. 613, 
172 Cal.App.3d 848, review denied, ap- 
peal after remand 263 Cal.Rptr. 565, 215 
Cal.App.3d 294. 


Cal.App. 3 Dist. 1951. Where city was 
granted injunction restraining church member 
from conducting services in private residence 
district from which churches were excluded 
without use permit by zoning ordinance, and 
where church member failed to exhaust his 
administrative remedy by applying to city for 
use permit, injunction restraining member from 
conducting church services in zoned district 
would be affirmed. 

City of Chico v. First Ave. Baptist Church of 

Chico, 238 P.2d 587, 108 Cal.App.2d 297. 


Cal.App. 4 Dist. 1985. It was proper to 
grant injunction against installation by video 
game and fast food operator of video games in 
light of operator’s failure to controvert city’s 
allegation that its use of 25 video games on its 
premises was a violation of city zoning ordi- 
nances, zoning ordinances were constitutionally 
valid, and commission resolution regarding vid- 
eo games was properly adopted. 

Amusing Sandwich, Inc. v. City of Palm 

Springs; 211) Cal: Rpie Gil eosCal: 
App.3d 1116. 


Cal.App. 4 Dist. 1974. Question of wheth- 
er developer was required to obtain permit 
under Coastal Zone Conservation Act for devel- 
opment of property within coastal zone for uses 
authorized by planned community regulations 
adopted by county prior to date after which the 
Act required permit for development within 
coastal zone was for determination by trial on 
merits and, to the extent that preliminary in- 
junction prohibited such development, granting 
of same was within trial court’s discretion. 
West’s Ann.Public Resources Code, §§ 27000 et 
seq., 27103, 27400. 

Environmental Coalition of Orange County, 

Inc. v. Avco Community Developers, Inc., 
115 Cal.Rptr. 59, 40 Cal.App.3d 513. 


Cal.App. 5 Dist. 1979. Where it was not 
clear that permit requirement of zoning ordi- 
nance applied to owner’s private airport and, if 
it did apply, that government officials would 
prevail on estoppel and constitutional questions, 
trial court should have weighed relative harm to 
property owner if the injunction did not issue 
vis-a-vis harm to government if it were granted. 

People v. Synanon Foundation, Ine., 151 

Cal.Rptr. 757, 88 Cal.App.3d 304. 
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716-777. For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 


778. Conditions precedent. 


Library references 
C.J.S. Zoning and Land Planning § 338. 


Cal.App. 2 Dist. 1980. Coastal Commis- 
sion’s action in seeking preliminary injunction 
to restrain stock cooperative conversions of 
housing units was not an attempt at regulation 
nor quasi-legislative in sense that it was re- 
quired to be promulgated through Administra- 
tive Procedure Act procedures. West's 
Ann.Public Resources Code, §§ 30000 et seq., 
30333, 30339, 30803; West's Ann.Gov.Code, 
§§ 11371(b), 11423-11425 (Repealed). 

California Coastal Com. v. Quanta Invest- 

ment Corp., 170 Cal.Rptr. 263, 113 Cal. 
App.3d 579. 


©779. Defenses. 


Library references 


C.J.S. Zoning and Land Planning §§ 341, 
342. 


779.1. —— In general. 


Cal.App. 1 Dist. 1962. The facts that more 
than 50% of the lots in a block zoned first 
residential are devoted to second residential use 
and that the block is a marginal area did not 
constitute a defense in an action brought to+ 
abate a second residential use as a violation of 
the ordinance. 

City and County of San Francisco v. Bur- 

ton, 20 Cal.Rptr. 378, 201 Cal.App.2d 
749. 


Cal.App. 3 Dist. 1985. Regional planning 
authority was not estopped to enforce land use 
ordinance against property owner, which pro- 
ceeded to construct warehouse on basis of a 
building permit it obtained from city after city 
repudiated planning agency's authority and be- 
fore planning agency obtained an injunction 
quelling governmental insurgency, in that plan- 
ning agency did not mislead property owner to 
believe the ordinance was invalid or would not 
be enforced nor did city mislead property owner 
to believe that its action in issuing building 
permit would preempt jurisdiction of the plan- 
ning agency or forestall action by it and plan- 
ning agency was not bound by recalcitrance of 
city. 

~ California Tahoe Regional Planning Agency 
v. Day & Night Electric, Inc., 210 Cal. 
Rptr. 48, 163 Cal.App.3d 898. 


780. —— Invalidity of regulation. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


781. Persons entitled to sue. 


Library references 
C.J.S. Zoning and Land Planning § 344. 


Cal. 1972. A private person who suffers 
identifiable harm by reason of a violation of a 
municipal zoning law may sue the violator for 
compensatory damages and may also seek in- 
junctive relief when applicable. 

Nestle v. City of Santa Monica, 496 P.2d 

480, 101 Cal.Rptr. 568, 6 Cal.3d 920. 


Cal.App. 2 Dist. 1992. Private individual 
may enjoin zoning violation as nuisance if he 
has suffered special injury to himself in person 
or property of character different in kind from 
that suffered by general public or injury greater 
than that suffered by public generally. 

Stell v. Jay Hales Development Co., 15 

Cal.Rptr.2d 220, 11 Cal.App.4th 1214, 
rehearing denied. 


Cal.App. 3 Dist. 1962. Municipal corpora- 
tion had right to seek enforcement of its zoning 
ordinance by injunction. 

Franklin v. City of Sacramento, 22 Cal. 

Rptr. 331, 204 Cal.App.2d 450. 


Cal.App. 4 Dist. 1963. City may enjoin vio- 
lation or threatened violation of its zoning ordi- 
nances. 

City of Fontana v. Atkinson, 28 Cal.Rptr. 

25, 212 Cal.App.2d 499. 


Cal.App. 4 Dist. 1962. Plaintiff could not 
restrain issuance of zoning variance, on ground 
that notice had not been given owners of affect- 
ed property outside city, where it did not appear 
that plaintiff owned any property or interest in 
property in affected area or was affected in any 
way, or that he was actually or potentially 
aggrieved personally. 

Silva v. City of Cypress, 22 Cal.Rptr. 453, 

204 Cal.App.2d 374. 


€=782. Time to sue, limitations and laches. 
See also LIMITATION OF ACTIONS. 


Library references 
C.J.S. Zoning and Land Planning § 342. 


Cal.App. 1 Dist. 1976. Where action to en- 
join issuance of building permit to construct 
housing for elderly on property zoned R-1, and 
for declaration that proposed land use was 
illegal and that use permit issued was null and 
void, was filed nearly two years after condition- 
al use permit was granted, action was barred by 
provision of government code that such action 
must be commenced within 180 days after date 
of decision sought to be set aside. West's Ann. 
Gov.Code, §§ 65901, 65903, 65907. 

Hawkins v. County of Marin, 126 Cal.Rptr. 

754, 54 Cal.App.3d 586. 
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Cal.App. 2 Dist. 1977. Coastal commission 
was not barred from bringing actions pursuant 
to Coastal Zone Conservation Act to restrain 
defendants from developing properties without 
permit, even though commission waited until 
June of 1973 before filing complaint, where 
delivery of modular units to properties involved 
was not completed until May so that delay in 
filing complaint was not unreasonable. Public 
Resources Code, 8§ 27400, 27425, 27426, 
St.1972, pp. A-186, A-187; § 27404, St.1973, p. 
46. 

South Coast Regional Com. v. Higgins, 137 

Cal.Rptr. 551, 68 Cal.App.3d 636. 


Where developer obligated itself to bulk of 
its expenditures prior to any opportunity of 
coastal commission to act, trial court did not 
err in refusing to find laches with respect to 
commission’s bringing action pursuant to Cali- 
fornia Coastal Zone Conservation Act to restrain 
development. Public Resources Code, 
8§ 27400, 27425, 27426, St.1972, pp. A-186, A- 
187; § 27404, St.1973, p. 46. 

South Coast Regional Com. v. Higgins, 137 

Cal.Rptr. 551, 68 Cal.App.3d 636. 


783. Parties. 


Library references 
C.J.S. Zoning and Land Planning § 343. 


784. Preliminary injunction. 


Library references 


C.J.S. Zoning and Land Planning §§ 337, 
350. 


Cal. 1983. Trial court did not abuse its 
discretion in granting county a preliminary in- 
junction preventing operator of hazardous 
waste disposal facility from receiving and pro- 
cessing certain wastes unauthorized by its con- 
ditional use permit, because county demonstrat- 
ed a reasonable probability that it would prevail 
in establishing a violation of the conditional use 
permit, and operator failed to make requisite 
showing of grave or irreparable harm to rebut 
the presumption that county would suffer great- 
er harm if the injunction were not issued than 
operator would suffer from the issuance of the 
injunction. 

IT Corp. v. County of Imperial, 672 P.2d 

IZ USGmCal Rpine 71S) 9so" Cal. sd6s: 


Cal.App. 5 Dist. 1979. It is only upon a 
clear showing that zoning ordinance is being 
violated that a conclusive presumption of irrep- 
arable injury to public arises so as to justify 
preliminary injunction to enforce zoning ordi- 
nance without balancing the relative harm to 
the parties. 

People v. Synanon Foundation, Inc., 151 

Cal.Rptr. 757, 88 Cal.App.3d 304. 


If it is still unclear at preliminary injunction 
stage whether activities to be enjoined violate 
zoning ordinance, injunction should not issue in 
absence of proof of actual interim harm to 
public resulting from the potential violation. 

People v. Synanon Foundation, Inc., 151 

Cal.Rptr. 757, 88 Cal.App.3d 304. 


Court's failure to balance property owner's 
showing of interim harm by enforcement of 
zoning ordinance allegedly precluding opera- 
tion of private airport without permit against 
the government interest in securing compliance 
with ordinance was abuse of discretion in deci- 
sion on application for preliminary injunction to 
enjoin operation of private airport. 

People v. Synanon Foundation, Inc., 151 

Cal.Rptr. 757, 88 Cal.App.3d 304. 


785. Pleading. 


Library references 
C.J.S. Zoning and Land Planning § 345. 


Cal.App. 1 Dist. 1977. Second amended 
complaint filed by city against property owners 
who had been granted variance by city and 
against other property owners of nearby resi- 
dential property outside city limits, in which 
city, in first cause of action, sought to enjoin 
property owners granted variance from acting 
in violation of condition of variance, contending 
that violation constituted a public nuisance un- 
der terms of zoning ordinance, and, in second 
cause of action, requested declaration of rights 
and duties of all parties with respect to condi- 
tion contained in variance, properly pleaded a 
cause of action to enforce condition. 

City of Santa Clara v. Paris, 142 Cal.Rptr. 

818, 76 Cal.App.3d 338. 


Cal.App. 2 Dist. 1960. In action by city to 
enjoin church violation of zoning ordinance by 
using certain property for automobile parking 
and recreational purposes, church’s answer fail- 
ing to allege any lack of knowledge regarding 
applicable restriction on use of property or that 
city by its acquiescence intended church proper- 
ty owner to rely upon such inaction, failed to 
raise issue of estoppel and facts pleaded in an 
attempt to invoke that doctrine did nothing 
more than admit violations sought to be en- 
joined. 

City of San Marino v. Roman Catholic 

Archbishop of Los Angeles, 4 Cal.Rptr. 
547, 180 Cal.App.2d 657, certiorari de- 
Mice Sls Chase (24a Sa OO SMS 
L.Ed.2d 224. 


In city’s action to enjoin church property 
owner from violation of zoning ordinance with 
respect to church property being used for auto- 
mobile parking and recreational use purposes, 
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church's answer failed to raise any triable issue 
with respect to defense of hardship. 
City of San Marino v. Roman Catholic 
Archbishop of Los Angeles, 4 Cal.Rptr. 
547, 180 Cal.App.2d 657, certiorari de- 
nied: 81) /S Ch. 272,,.364.,U,S, 9090.5 
L.Ed.2d 224. 


786. Evidence in general. 


Library references 
C.J.S. Zoning and Land Planning § 346. 


Cal.App. 1 Dist. 1962. A city, to secure in- 
junctive relief against a zoning violation, is not 
required to show that a nuisance per se exists, a 
showing of a violation of a valid zoning ordi- 
nance is sufficient. 

City and County of San Francisco v. Bur- 

ton, 20 Cal.Rptr. 378, 201 Cal.App.2d 
749, 


Cal.App. 2 Dist. 1997. Board of zoning ap- 
peals (BZA) did not rely on new evidence not 
before zoning administrator, in determining 
that further reduction of adult bookstore’s hours 
was warranted pursuant to nuisance ordinance; 
disputed evidence was cumulative to that re- 
ceived by administrator. Los Angeles, Cal., 
Municipal Code ch. 1, art. 2, 88 12.21 A-15, 
12.28 A-7(b). 

E.W.A.P., Inc. v. City of Los Angeles, 65 

Cal.Rptr.2d 325, 56 Cal.App.4th 310, re- 
hearing denied, and review denied. 


Cal.App. 2 Dist. 1977. In action to restrain 
threatened violation of the Coastal Act, it is 
incumbent upon plaintiffs promptly to produce 
proof to support their charges; thus a bond is 
not required. Public Resources Code, § 27425, 
St.1972, p. A-180; West’s Ann.Code Civ.Proc. 
$527: 

Venice Canals Resident Home Owners 

Assn. v. Superior Court, 140 Cal.Rptr. 
361, 72 Cal.App.3d 675. 


787. Weight and sufficiency of evidence. 


Library references 
C.J.S. Zoning and Land Planning § 347. 


787.1. —— In general. 


Cal.App. 4 Dist. 1962. Evidence of out- 
door advertising company, being prosecuted by 
city for violation of setback ordinance, did not 
establish that enforcement proceedings against 
it were the result of intentional or purposeful 
discrimination, even though other known viola- 
tors of ordinance were not prosecuted. 

City of Banning v. Desert Outdoor Advertis- 

ing, Inc., 25 Cal.Rptr. 621, 209 Cal. 
App.2d 152. 


©=788. —— Nonconforming use. 


For other cases see earlier editions of this 
digest, the Decennial Digests, and WESTLAW. 


789. —— Violation of regulations. 


Cal.App. 2 Dist. 1997. Evidence supported 
zoning administrator's finding that adult book- 
store with history of numerous public com- 
plaints concerning lewd conduct around store 
was public nuisance, despite claim that evi- 
dence relied on by administrator was based in 
large part on incompetent evidence, including 
unreliable hearsay statements. Los Angeles, 
Cal., Municipal Code ch. 1, art. 2, § 12.21 A-15. 

E.W.A.P., Inc. v. City of Los Angeles, 65 

Cal.Rptr.2d 325, 56 Cal.App.4th 310, re- 
hearing denied, and review denied. 


Cal.App. 2 Dist. 1992. Property owners 
failed to show that size of parcel upon which 
house was being built violated square footage 
requirement of local zoning ordinance and thus, 
constituted a nuisance; subdivision tract map 
and legal description contained in certificate of 
compliance issued by city did not constitute 
sufficient evidence of parcel’s size given that lot 
of which parcel was a part was semicircular 
and had five sides and court would have to 
resort to speculation to compute area of parcel. 

Stell v. Jay Hales Development Co., 15 

Cal.Rptr.2d 220, 11 Cal.App.4th 1214, 
rehearing denied. 


Cal.App. 4 Dist. 1985. Record did not sup- 
port contention of video game and fast food 
operator that it had a vested right to operate 25 
video games on its premises, although it con- 
tended it relied in good faith on ordinances 
permitting video games as accessory uses, in 
light of uncontradicted evidence that operator 
was timely informed of city’s long-standing poli- 
cy limiting accessory uses of video games to 
four games or less in central business district. 

Amusing Sandwich, Inc. v. City of Palm 

Sprines ect CalbRoi Oily loo. Cal: 
App.3d 1116. 


Record did not support contention of video 
game and fast food operator that city was es- 
topped from preventing its use of 24 video 
games on its premises, although operator con- 
tended that city had granted operator a license 
and permitted installation of games, where op- 
erator was told by city official that it could not 
install more than four games on its premises, 
operator was issued business license tax receipt 
which provided that issuance did not entitle it 
to operate or maintain a business in violation of 
any other law or ordinance, and certificate of 
occupancy was issued by city which provided 
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that no video or electronic games be placed on 
premises. 
Amusing Sandwich, Inc. v. City of Palm 
Springs, 211 Cal.Rptr. 911, 165 Cal. 
App.3d 1116. 


790. Trial, judgment, and relief. 


Library references 


C.J.S. Zoning and Land Planning §§ 348, 
349, 351-353. 


Cal. 1977. Provision of California Coastal 
Zone Conservation Act that any person who 
prevails in a civil action brought to enjoin a 
violation of the Act or to recover civil penalties 
shall be awarded his costs, including reasonable 
attorney fees, authorizes award of attorney fees 
to successful defendants and cross defendants 
as well as to successful plaintiffs and cross 
complainants; word “person’’ does not refer 
solely to plaintiffs. Public Resources Code, 
§ 27428, St.1972, p. A-181. 

Great Lakes Properties, Inc. v. City of El 

Segundo, 561 P.2d 244, 137 Cal.Rptr. 
154 19%Galisd 152: 


Word “‘shall’’ as used in provision of Coast- 
al Zone Conservation Act that any person who 
prevails in a civil action to enjoin a violation of 
the Act or to recover civil penalties shall be 
awarded costs, including reasonable attorney 
fees, is used in a mandatory sense; fact that the 
Act expresses a policy to encourage the protec- 
tion of the coastline cannot detract from the 
clear language. Public Resources Code, 
§ 27428, St.1972, p. A-181. 

Great Lakes Properties, Inc. v. City of El 

Segundo, 561 P.2d 244, 137 Cal.Rptr. 
154, 19 Cal.3d 152. 


Interpreting word “person” as used in pro- 
vision of Coastal Zone Conservation Act that 
any person who prevails in a civil action shall 
be awarded costs, including reasonable attorney 
fees, as allowing attorney fees to successful 
defendants does not frustrate the purpose of 
encouraging private plaintiffs to enforce the Act; 
allowing attorney fees to any person who pre- 
vails in a civil suit under the Act also serves the 
purpose of preventing frivolous litigation. Pub- 
lic Resources Code, § 27428, St.1972, p. A-181. 

Great Lakes Properties, Inc. v. City of El 

Segundo, 561 P.2d 244, 137 Cal.Rptr. 
154 US Calksdiis2, 


Repeal, effective January 1, 1977, of the 
1972 Coastal Zone Conservation Act had no 
effect on attorneys’ fee award relating to an 
action fully litigated to final judgment prior to 
the repeal. Public Resources Code, §§ 27428, 
27650, St.1972, p. A-181. 

Great Lakes Properties, Inc. v. City of El 

Segundo, 561 P.2d 244, 137 Cal.Rptr. 
154, 19 Cal.3d 152. 


Cal.App. 1 Dist. 1974. Where trial court, 
in action to abate nonconforming use as a 
public nuisance, found that reasonableness of 
amortization period provided by board of super- 
visors for termination of the nonconforming use 
was supported by substantial evidence, the 
court committed error in applying a function of 
review to an original action. 

People v. Gates, 116 Cal.Rptr. 172, 41 Cal. 

App.3d 590. 


Cal.App. 2 Dist. 1997. Vendors were enti- 
tled to contest on appeal permanent injunction 
ordering rescission of sales to third-party pur- 
chasers of lots subdivided from larger lots in 
violation of restrictions contained in coastal 
development permits as unconstitutional forfei- 
ture, even though vendors failed to raise issue in 
answer or in opposition to state Coastal Com- 
mission’s motion for summary adjudication, 
since rescission was remedy, and motion con- 
cerned merely liability. 

Ojavan Investors, Inc. v. California Coastal 

Com., 62 Cal.Rptr.2d 803, 54 Cal.App.4th 
373, review denied, certiorari denied 118 
SiC 60 lo 2 2 US achOia, elo gk File 
489, rehearing denied 118 S.Ct. 901, 522 
U.S. 1099, 139 L.Ed.2d 886. 


Cal.App. 3 Dist. 1985. By expressly refus- 
ing to join issue with Attorney General’s claim 
that present zoning law also barred property 
owner's warehouse addition, property owner 
had waived any such claim. 

California Tahoe Regional Planning Agency 

v. Day & Night Electric, Inc., 210 Cal. 
Rptr. 48, 163 Cal.App.3d 898. 


Cal.App. 3 Dist. 1962. Injunction restrain- 
ing property owners from using their premises 
for practice of osteopathy was not objectionable 
as having effect of preventing them from engag- 
ing in their profession but only precluded them 
from doing so in the specified location. 

Franklin v. City of Sacramento, 22 Cal. 

Rptr. 331, 204 Cal.App.2d 450. 


Cal.App. 5 Dist. 1968. Injunction against 
defendant's use of setback in front of his high- 
way business establishment on which he had 
parked vehicles and signs to harass plaintiffs 
operating similar business on adjoining proper- 
ty was too broadly worded in view of county 
setback ordinance applying only to permanent 
structures by its own terms, and injunction 
must be modified so that it does not prohibit 
lawful use of setback area by defendant if such 
use is not intended. to and does not in fact 
necessarily interfere with reasonable enjoyment 
of plaintiffs’ property. 

Hutcherson v. Alexander, 70 Cal.Rptr. 366, 

264 Cal.App.2d 126, 38 A.L.R3d 636. 
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XII. OFFENSES AND PENALTIES. 


€801. In general. 


Library references 


C.J.S. Zoning and Land Planning §§ 355, 
357, 360. 


C.A.9 (Cal.) 1998. City’s failure to give al- 
leged violator advance warning of his violation 
of zoning ordinance before serving him with a 
criminal warrant did not violate his right to 
equal protection of the laws, where he was a 
repeat offender and it was the policy of the city 
attorney not to give administrative warnings to 
repeat violators of zoning or building ordi- 
nances; such policy did not contravene the Con- 
stitution. U.S.C.A. Const.Amend. 14. 

Poppell v. City of San Diego, 149 F.3d 951. 


Cal.App. 1 Dist. 1979. Failure to notify 
Real Estate Commissioner in writing of intent to 
sell subdivided lands and failure to obtain pub- 
lic report from Commissioner were ipso jure 
violations of sections of Business and Profes- 
sional Code, and, since primary purpose of 
sections is regulation rather than punishment or 
correction, doctrine of strict criminal liability 
was appropriate and specific intent to violate 
the sections was not required to sustain convic- 
tion. West’s Ann.Bus. & Prof.Code, §8§ 11000, 
11010, 11018.2. 

People v. Thygesen, 156 Cal.Rptr. 212, 93 

Cal.App.3d 895. 


Whenever any deed, lease or contract of 
sale is recorded in violation of chapter of Busi- 
ness and Professional Code relating to subdivid- 


ed lands, a new cause of action accrues. West’s 
Ann.Bus. & Prof.Code, §§ 11010, 11018.2, 
11021. 


People v. Thygesen, 156 Cal.Rptr. 212, 93 
Cal.App.3d 895. 


Cal.App. 2 Dist. 1997. Statutes providing 
for imposition of civil fines for violations of 
Coastal Act applied to real estate development 
corporations as successors—in—interest to prop- 
erty subject to coastal development permits con- 
taining development restrictions, even though 
statute did not specify fines for violation of 
permits, and amended statute added liability for 
activity inconsistent with any permits, since 
Commission granted permits to further purpose 
of Coastal Act. West's Ann.Cal.Pub.Res.Code 
§§ 30820, 30821. 

Ojavan Investors, Inc. v. California Coastal 

Com., 62 Cal.Rptr.2d 803, 54 Cal.App.4th 
373, review denied, certiorari denied 118 
S'CL5601, 522 US)" 1015, 1139" L.Ed.2d 
489, rehearing denied 118 S.Ct. 901, 522 
U.S. 1099, 139 L.Ed.2d 886. 


Imposition of civil fines on real estate de- 
velopment corporations for violation of coastal 
development permits containing development 


restrictions did not violate constitutional prohi- 
bition against ex post facto laws, even though 
statute was amended to specify violation of 
permits as basis for fines, since Commission 
pleaded civil fines in amounts no higher than 
authorized by statute in effect prior to amend- 
ment. West's Ann.Cal.Pub.Res.Code §§ 30820, 
30821. 
Ojavan Investors, Inc. v. California Coastal 
Com., 62 Cal.Rptr.2d 803, 54 Cal.App.4th 
373, review denied, certiorari denied 118 
S.Ct wovlimo2Zs Usual Olsen So mlan ded 
489, rehearing denied 118 S.Ct. 901, 522 
U.S. 1099, 139 L.Ed.2d 886. 


“Development” of property, within mean- 
ing of statute imposing civil fines for develop- 
ment of property in violation of Coastal Act, 
includes subdividing of property into lots in 
violation of restrictions contained in coastal 
development permits. West’s Ann.Cal.Pub.Res. 
Code 88 30106, 30820, 30821. 

Ojavan Investors, Inc. v. California Coastal 

Com., 62 Cal.Rptr.2d 803, 54 Cal.App.4th 
373, review denied, certiorari denied 118 
S Ct o0l, o225U SOs, 130 Bd 2d 
489, rehearing denied 118 S.Ct. 901, 522 
U.S. 1099, 139 L.Ed.2d 886. 


Real estate investment corporations violat- 
ed Coastal Act, and thus were subject to civil 
fines, where corporations subdivided property 
into smaller lots for sale in violation of restric- 
tions contained in coastal development permits, 
restrictions were recorded in county recorder’s 
office prior to purchase by corporations, and 
restrictions were covenants that expressly ran 
with land. West’s Ann.Cal.Civ.Code § 1468. 

Ojavan Investors, Inc. v. California Coastal 

Com., 62 Cal.Rptr.2d 803, 54 Cal.App.4th 
373, review denied, certiorari denied 118 
SiCia 60) 5220 US a LOS lS oetBd2d 
489, rehearing denied 118 S.Ct. 901, 522 
U.S. 1099, 139 L.Ed.2d 886. 


Trial court properly exercised its discretion 
in setting amount of fine at almost $10 million 
for vendor’s violation of restrictions in coastal 
development permits in subdividing property 
for sale, where court rejected state Coastal 
Commission’s recommendation of highest possi- 
ble fine, and considered as mitigating factors 
lack of physical damage to property and lack of 
prior violations, and as aggravating vendor's 
knowing and illegal acts and costs to state to 
bring action. 

Ojavan Investors, Inc. v. California Coastal 

Com., 62 Cal.Rptr.2d 803, 54 Cal.App.4th 
373, review denied, certiorari denied 118 
Sich GOL s22mU Lo. LOS) mls o saEceacd 
489, rehearing denied 118 S.Ct. 901, 522 
U.S. 1099, 139 L.Ed.2d 886. 


Fine of alrnost $10 million imposed against 
vendors for violations of restrictions in coastal 
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development permits did not violate Eighth 
Amendment prohibition on excessive fines, 
since fines were civil in nature, and determina- 
tion of amount involved consideration of ameli- 
orative factors. U.S.C.A. Const.Amend. 8; 
West's Ann.Cal.Pub.Res.Code §§ 30820, 30821. 
Ojavan Investors, Inc. v. California Coastal 
Com., 62 Cal.Rptr.2d 803, 54 Cal.App.4th 
373, review denied, certiorari denied 118 
Sei, CO, 522 WS, MONS, Wo Issel vel 
489, rehearing denied 118 S.Ct. 901, 522 

U.S. 1099, 139 L.Ed.2d 886. 


Fine of $10 million imposed against ven- 
dors for violations of restrictions in coastal 
development permits against subdividing prop- 
erty was proportional to number of violations 
and vendors’ flagrant disregard of restrictions, 
even though vendors did not develop on proper- 
ty, where vendors committed 73 violations, and 
advertised restrictions against subdividing in 
brochures to purchasers of subdivided lots. 
West's Ann.Cal.Pub.Res.Code §§ 30820, 30821. 

Ojavan Investors, Inc. v. California Coastal 

Com., 62 Cal.Rptr.2d 803, 54 Cal.App.4th 
373, review denied, certiorari denied 118 
S.Ge GO, 522 WES, WOlsy, Wet Weel xe! 
489, rehearing denied 118 S.Ct. 901, 522 
U.S. 1099, 139 L.Ed.2d 886. 


Cal.App. 2 Dist. 1985. Coastal home- 
owners’ construction of revetment after with- 
drawing permit application when the Coastal 
Commission attached conditions did not consti- 
tute “‘good faith’ action but was an intentional 
and knowing violation, and thus, the Commis- 
sion was not precluded from recovering civil 
penalties. 

Whaler’s Village Club v. California Coastal 

Com 220 Cal:Rptrs 2) 173 CallApp.3d 
240, appeal dismissed, certiorari denied 
HONS: Skin, Wer, Bite (WES, Wali, eo) 
L.Ed.2d 648. 


Cal.App. 2 Dist. 1978. When statute reen- 
acts substance of an older statute, a saving 
clause is not required to maintain continuity of 
operation of statute; thus, the 1976 substantial 
reenactment of the California Coastal Zone 
Conservation Act of 1972, renamed the Califor- 
nia Coastal Act of 1976, kept in existence the 
legal liabilities attached to violations of the 
older Act, and hence landowner who construct- 
ed home in permit area without permit in 
violation of older Act remained answerable and 
subject to civil penalties of $10,000 for violation 
of older Act and of $500 daily for intentional 
and knowing violations of the older Act. West's 
Ann.Public Resources Code, §§ 30000 et seq., 
30820-30822; Public Resources Code, §§ 27000 
EuIseq., 2/428, 27500) 2700 Stl O72 oA Sin 

South Coast Regional Com. v. Gordon, 148 

Cal.Rptr. 775, 84 Cal.App.3d 612. 


To the extent that the California Coastal Act 
of 1976 narrowed the California Coastal Zone 
Conservation Act of 1972, a violator of permit 
provisions is entitled to benefit of the narrower 
provision, since when punishment imposed by a 
statute is mitigated by an amendatory statute 
prior to date of final judgment, the amendment 
retroactively puts in effect the lighter punish- 
ment. West’s Ann.Public Resources Code, 
§ 30822; Public Resources Code, 8 27501, 
St.1972, p. A-181. 

South Coast Regional Com. v. Gordon, 148 

Cal.Rptr. 775, 84 Cal.App.3d 612. 


Cal.App. 2 Dist. 1976. Misdemeanor com- 
plaint charging that landowner stored on his 
property inoperable motor vehicles, commercial 
vehicles, a military generator, vehicles and trail- 
ers, and junk, was sufficient to charge violation 
of single-family residence zoning ordinance. 

Sechrist v. Municipal Court, 134 Cal.Rptr. 

733, 64 Cal.App.3d 737. 


Cal.App. 2 Dist. 1975. In view of finding 
that oil company relied in good faith upon 
drilling district ordinances in commencing 
work on drilling site and, under the circum- 
stances, it was not unreasonable for it to at- 
tempt to preserve its position under the drilling 
ordinances by initiating drilling operations, 
though it could not by such conduct acquire the 
right to proceed without obtaining a coastal 
permit unless its position would ultimately be 
upheld by the Supreme Court, it was not culpa- 
ble to a degree justifying the imposition of a 
penalty although it was chargeable with knowl- 
edge that its conduct might ultimately be held to 
be unlawful. West's Ann.Public Resources 
Code, 8§ 27500, 27501. 

No Oil, Inc. v. Occidental Petroleum Corp., 

123 Cal.Rptr. 589, 50 Cal.App.3d 8. 


Cal.App. 4 Dist. 1991. Zoning ordinance 
providing for successive punishment for each 
day of continuing violation of zoning law did 
not run afoul of statute which prohibits multiple 
punishment for same act or omission; legisla- 
tive body expressly declared that each day of 
designated continuous criminal conduct may be 
separately punished. West's Ann.Cal.Penal 
Code § 654. 

People v. Djekich, 280 Cal.Rptr. 824, 229 

Cal.App.3d 1213. 


Cal.App. 4 Dist. 1981. Where zoning ordi- 
nance did not preclude parking of large com- 
mercial truck on property in rural residential 
zone in which defendant lived, defendant violat- 
ed no law by parking truck on his property and 
his conviction of a misdemeanor violation of 
county zoning ordinance because he parked his 
truck on his property was beyond jurisdiction of 
municipal court and would be reversed. 

In re Scarpitti, 177 Cal.Rptr. 387, 124 Cal. 

App.3d 434. 
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802. Defenses. 


Library references 
C.J.S. Zoning and Land Planning § 356. 


Cal.App. 2 Dist. 1975. Where oil company 
commenced work on drilling site in good-faith 
reliance on Los Angeles drilling district ordi- 
nances, the oil company was entitled to raise 
the reliance as a defense to claim for civil fines 
or penalties for the violation of the coastal 
permit requirement after the ordinances were 
determined to be invalid. West’s Ann.Public 
Resources Code, §§ 27500, 27501. 

No Oil, Inc. v. Occidental Petroleum Corp., 

123 Cal.Rptr. 589, 50 Cal.App.3d 8. 


803-804. For other cases see earlier editions 
of this digest, the Decennial Di- 
gests, and WESTLAW. 

Library references 

C.J.S. Zoning and Land Planning. 


805. Review. 
Library references 
C.J.S. Zoning and Land Planning § 361. 


Cal.App. 4 Dist. 1981. Where zoning ordi- 
nance did not preclude parking of large com- 
mercial truck on property in rural residential 
zone in which defendant lived, defendant violat- 
ed no law by parking truck on his property and 
his conviction of a misdemeanor violation of 
county zoning ordinance because he parked his 
truck on his property was beyond jurisdiction of 
municipal court and would be reversed. 

In re Scarpitti, 177 Cal.Rptr. 387, 124 Cal. 

App.3d 434. 


Defendant's failure to take an administra- 
tive appeal to the county planning commission 
did not prevent his seeking judicial relief from 
conviction of misdemeanor violation of county 
zoning ordinance because he parked his large 
commercial truck on his property. 

In re Scarpitti, 177 Cal.Rptr. 387, 124 Cal. 

App.3d 434. 


For later cases 
see 
Same Topic and Key Number 
in Pocket Part 
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